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THE   LAW   OF   CONTRACTS. 


CHAPTER  VIL 

6UABANTT  OB  SUBETTSHIP. 

Sect.  I.  —  What  is  a  Ghiaranty. 

Qbioinally,  the  words  warranty  and  guaranty  were  the  same ; 
the  letter  g^  of  the  Norman  French,  being  convertible  with  the  w 
of  the  German  and  English,  as  in  the  names  William  or  Guillaume. 
They  are  now  sometimes  used  indiscriminately ;  but,  in  general, 
warranty  is  applied  to  a  contract  as  to  the  title,  quality,  or  quan- 
tity of  a  thing  sold,  which  we  have  already  considered  under  the 
head  of  sales  ;  and  guaranty  is  held  to  be  the  contract  by  which 
one  person  is  bound  to  another,  for  the  due  fulfilment  of  a  prom- 
ise or  engagement  of  a  third  party.'  And  this  we  shall  now  con- 
sider. 

In  generd,  a  guaranty  is  not  negotiable,  nor  in  any  way  trans- 
ferable, so  as  to  enable  an  action  to  be  maintained  upon  it  by 
any  other  person  than  him  with  whom  the  contract  is  made,  (a) ' 

(a)  True  r.  Fii]ler,21  Pick.  140;  T^ler  8  Watte,  361 ;    Canfield  v.  Vanj^han,  8 

r.  ftiiuMj,  7  MaiS.  479;    Lamonrieiix  r.  Mart.  (La.)  682;    Upham  v,  Pnnce,  12 

Hewett^  5  Wend.  807  ;  Springer  v.  Hatch-  Mass.  14;  Miller  r.  Gaston,  2  Hill  (N.  T.), 

iaaoii,  19  Me.  359;  McDoal  v.  YeomanSy  188;  Watson  v.  McLaren,  19  Wend.  557; 

1  At  to  the  diffiBrence  between  guarantor  and  snretyshjp,  tee  McBfillan  n.  Ball's  Head 
Bank,  82  Ind.  11.  —  A  ^aranty  of  collection  is  to  tM  effect  that  a  debt  can  be  collected 
if  an  action  is  bronght  with  doe  diligence,  the  debtor's  insolvency  in  some  cases  excusing 
a  &ilare  so  to  do.  Stone  v.  Rockefeller,  29  Ohio  St.  625 ;  Aldrich  v.  Chobb,  85  Mich. 
350 ;  Brackett  v.  Rich,  28  Minn.  485 ;  Evans  o.  Bell,  45  Tex.  553.  —  Two  joint  debtors 
cannoty  bj  an  agreement  between  themselves  and  without  d^e  assent  of  their  creditor, 
make  one  the  snretj  of  the  other  instead  of  a  principal  joint  debtor,  so  as  to  deprive  the 
creditor  of  his  right  to  treat  them  both  as  principal  debtors.  Swire  v.  Redman,  1  Q. 
B.  D.  536. 

'  If  a  person  ean  enforce  the  principal  debt,  he  can  enforce  a  gnaranty  of  it  Craig 
«.  Parkit,  40  N.  T.  181 ;  Claflin  v.  Ostroin,  54  N.  T.  581.  In  Iowa  and  Michigan,  a 
gvanaiy  is  negotiable,  and  the  assignee  may  sue  in  his  own  name.  First  Bank  v.  Car- 
penter, 41  la.  518;  Waldron  o.  Herring,  28  Mich.  493.  — A  letter  of  credit  is  not  nego- 
tiable.   Roman  p.  Sema,  40  Tex.  306. 
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*  4  *  It  is  a  promise  to  pay  the  debt  of  another ;  but  the  guaran- 
tor may  be  held,  although  no  suit  could  be  maintained  upon 
the  original  debt ;  and  such  guaranty  may  have  been  required  for 
the  very  reason  that  the  original  debt  could  not  be  enforced  at 
law ;  as  where  the  guarantor  promises  to  be  responsible  for  goods 
to  be  supplied  to  a  married  woman,  (5)  or  to  be  sold  to  an  infant, 
not  being  necessaries,  (c)  But  where  the  original  debt  is  not 
enforceable  at  law,  the  promise  to  be  responsible  for  it  is  consid- 
ered, for  some  purposes,  as  direct  and  not  collateral ;  as,  in  fact, 
the  original  promise,  ((f)  But  if  an  infant  purchase  necessar 
ries,  and  give  a  promissory  note  signed  by  himself,  and  by  an- 
other as  surety,  who  pays  the  note,  such  surety  can  recover  the 
amount  so   paid,  of  the  infant,  (e)  ^    In  general,  the   liability 


Tattle  V.  Bartholomew,  12  Met.  452;  Taj- 
ler  V.  Binney,  7  Mass.  479 ;  Ten  Eyck  v. 
Brown,  4  (jhand.  151  ;  linker  v.  Mc- 
Canley,  3  Mich.  188.  Although  the  in- 
Btmmeut  may  be  in  the  form  of  a  guar- 
anty, yet  if  it  contain  in  itself  all  the 
elements  of  a  negotiable  pro.missory  note, 
it  is  then  negotiable.  See  KetcneU  v. 
Bums,  24  Wend.  456.  In  this  case,  the 
instrument  was  as  follows :  "  For  and  in 
consideration  of  thirty-one  dollars  and 
fifty  cents  received  of  B.  F.  Spencer,  I 
hereby  guarantee  the  payment  and  col- 
lection of  the  within  note  to  him  or  bearer. 
Auburn,  Sept.  25,  1837."  (Signed) 
Thomas  Bums.  And  it  was  held  nego- 
tiable. In  Heed  t*.  Garvin,  12  S.  &  R.  100, 
it  was  heldf  that  a  guaranty  eiven  by  the 
assignor  of  a  bond  runs  with  it  into  whose- 
soever hands  it  may  come,  and  the  guar- 
antor cannot  be  a  witness.  See  McLaren 
V.  Watson,  26  Wend.  425;  Adams  t\ 
Jones,  12  Pet.  207 ;  Walton  v.  Dodson,  3 
C.  &  P.  163 ;  Bradley  v.  Gary,  8  Greenl. 
(Bennett's  ed.)  234 ;  Phillips  v.  Bateman, 
16  East,  356.  If  a  guaranty  is  directed  to 
a  particular  hou8e,l)y  name,  and  another 
house  advance  goods  upon  it,  they  have 
no  claim  upon  the  guarantor.  Bleeker  v. 
Hyde,  3  McLean,  279  ;  Grant  t*.  Naylor,  4 
Cranch,  224 ;  contra,  see  McNanghton  v. 
Conkling,  9  Wis.  317.  And  if  the  letter 
of  guaranty  is  addressed  to  two  persons 
and  received  and  acted  upon  by  one  only, 
the  guarantor  is  not  bound.  Smith  v. 
Montgomery,  3  Tex.  199;  Myers  v.  Edge, 
7  T.  K.  254.    But  where  the  guaranty  is 


addressed  to  no  person  in  particular  it 
may  be  acted  upon  by  any  one,  and  if 
such  appear  to  oe  the  intention  of  the 
parties,  goods  may  be  furnished  by  sev- 
eral different  dealers  on  the  faith  of  the 
guaranty.  Lowry  v.  Adams,  22  Vt.  160. 
And  in  Vermont  it  would  seem  that  a 
guaranty  is  negotiable.  Partridge  v. 
Davis,  20   Vt.  499. 

{b)  See  Ma^gs  u.  Ames,  4  Bing.  470 ; 
Connerat  v.  Gmdsmith,  6  Gra.  14. 

(c)  See  Conn  v.  Cobum,  7  N.  H.  368. 

{a)  Harris  v.  Huutbach,  1  Burr.  373, 
and  Keid  v.  Nash,  there  cited.  See  also 
Buckmyr  r.  Damall,  2  Ld.  Raym.  1085. 

{e)  Conn  v.  Cobum,  7  N.  H.  368.  In 
such  case,  the  cause  of  action  arises  when 
the  surety  pays  the  note.  Upon  the  point 
whether  such  undertaking  by  the  surety  is 
original  or  collateral,  Pancer,  J.,  observed : 
"  It  is  very  clear  that  this  note  cannot  be 
regarded  as  an  extinguishment  of  the  debt 
of  Cobum,  so  as  to  make  him  immediately 
liable  to  the  plaintiff  upon  the  giving  of 
the  note.  The  debt  arose  by  the  purchase 
and  execution  of  the  note.  That  was  the 
contract,  that  he  should  have  the  goods  on 
giving  the  note.  The  giving  of  a  note,  by 
an  imant,  for  a  debt  due  for  necessaries, 
does  not  cancel  that  debt,  unless  the  note 
be  paid  (3  K.  H.  348) ;  and  the  ^ving  of 
such  a  note,  with  a  surety,  certainly  does 
not  furnish  evidence  that  the  creditor  in- 
tended to  discharge  the  infant  from  all 
responsibility  on  account  of  the  demand 
due  him  by  reason  of  the  articles  fur- 
nished.   If  the  in&nt  is  not  liable  on  the 


^  A  surety  upon  an'infant's  notes  for  the  purchase-money  of  chattels,  who  has  paid 
a  judgment  upon  the  notes,  and  received  from  the  infant  a  note  for  the  sum  so  paid 
secured  by  a  mortgage  of  the  chattels,  was  heJd  entitled  to  bold  the  chattels  against  a 
subsequent  purchaser  from  the  infant  with  knowledge  of  the  mortgage,  in  Knaggs  v. 
Green,  48  Wis.  601. 
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*  of  the  guarantor  is  measured  by  that  of  the  prinoipal,  and    *  5 
will  be  so  construed,  unless  a  less  or  a  larger  liability  is  ex- 
pressly assumed  by  the  guarantor ;  as  if  he  guaranteed  payment  of 
a  note  by  an  indorser,  whether  the  indorser  were  notified  or  not. 

No  special  words,  or  form,  are  necessary  to  constitute  a  guar- 
anty. U  the  parties  clearly  manifest  that  intention,  it  is  suffi- 
cient ;  and  if  the  guaranty  admits  of  more  than  one  interpretation, 
and  the  guarantee  has  acted  to  his  own  detriment  with  the  assent 
of  the  other  party,  as  by  advancing  money,  on  the  faith  of  one 
interpretation,  that  will  prevail,  although  it  be  one  which  is  most 
for  the  interest  of  the  guarantee.  (/)  Still  the  contract  is  con- 
strued, if  not  strictly,  accurately,  (^)  ^  and  a  guaranty  of  the  notes 
or  debts  of  one,  not  only  does  not  extend  to  his  notes  given  jointly 
with  another,  (A)  but  if  that  one  varies  his  business  so  as  to 
change  his  liability  from  that  which  it  was  intended  to  guaranty, 
it  would  seem  that  the  guarantor  is  discharged.  («)    And  the 


note,  as  he  would  not  be  if  he  elected  to 
avoid  8Qch  liabilitj,  an  assampsit  upon  the 
deiirerf  of  the  gjoods  must  oe  considered 
as  sabsisting  against  him,  and  the  note  of 
the  Biiretj  be  regarded  as  a  collateral  se- 
cant/ for  the  payment.  In  this  case  noth* 
ing  was  naid  at 'the  time  bj  the  plaintiff. 
He  only  oecame  surety  for  the  payment. 
That  was  the  contract  as  agreed  to  by  all 
the  parties.  Had  the  plaintiff  given  his 
sold  note,  the  case  might  have  been  differ- 
ent. He  would  then  have  assumed  the 
whole  liability,  by  the  terms  of  the  agree- 
ment, and  the  goods  have  been  delivered 
entirely  upon  his  credit.  The  defendant 
would  have  had  no  further  concern  with 
it,  and  no  right  to  interfere.  But  that 
was  not  the  case  here.  The  defendant  had 
the  right  to  pay  and  take  up  the  note 

E'ven  by  himself  and  the  plaintiff,  and  he 
id  this  right  only  becaose  he  was  in  fact 
a  debtor.  He  most  unquestionably  had  a 
right  to  pay  a  note  upon  which  he  was  a 

Sromiflor.  Suppose  he  had  paid,  whose 
ebt  would  he  have  discharged  ?  If  the 
plaintifTs  debt,  then  he  must  have  had  a 
claim  against  the  plaintiff.    But  no  such 


claim  could  have  arisen  upon  such  pav- 
ment.  If  he  had  paid,  then  he  would 
have  discharged  his  own  debt.  But  how 
could  this  be,  if  his  debt  had  been  paid  by 
the  giving  of  the  note  itself?  Had  the 
defendant  paid  the  note,  no  right  of  action 
would  ever  have  accrued  to  the  plaintiff 
against  him.  Under  such  circumstances 
there  is  no  ground  for  the  position  that 
the  giving  otthe  note  was  of  itself  a  pay- 
ment of  the  defendant's  debt,  so  that  a 
cause  of  action  arose  immediately  to  the 
plaintiff  upon  its  execution  ;  and  the  jury 
were  correctlv  instructed  that  the  cause  of 
action  arose  when  the  defendant  paid  the 
money."  Clark  r.  Foxcraft,  7  Greenl. 
348. 

(/)  Bell  0,  Bruen,  1  How.  186;  Law- 
rence V.  McCalmont,  2  id.  449 ;  Tatum  v. 
Bonner,  27  Miss.  760. 

ig)  Bigelow  V.  Benton,  14  Barb.  123; 
Ryan  r.  Trustees,  14  IlL  20;  Fisher  v. 
Cutter,  20  Mo.  206. 

(A)  Russell  V.  Perkins,  1  Mason,  368. 

(i)  Id.;  Wright  v.  Russell,  3  Was. 
530 ;  8.  c.  2  W.  SL  934;  Dry  a.  Davy,  10 
A.  &  £.  30. 


1  The  liability  of  a  surety  is  limited  to  the  express  terms  of  the  contract,  Mix  v. 
Singleton,  86  Bl.  194;  the  terms  of  which  should  be  construed  strictly  and  fnvorably  to 
him.  Ward  v.  Stahl,  81  N.  T.  406.  Stull  v.  Hanse,  62  111.  52,  was  to  the  effect  that  a 
doobt  is  generally,  if  not  universally,  solved  in  favor  of  a  surety.  —  A  guaranty  to  pay 
in  case  toe  holder  "  fails  to  recover^'  on  a  note,  means  a  failure,  after  diligently  prose- 
cuting the  maker.  Jones  v.  Ashfbrd.  79  N.  C.  1 72.  —  The  placing  a  seal  on  a  guaranty 
changes  neither  its  nature  nor  construction.  Jordan  v.  Dobbins,  122  Mass.  168.  See 
further,  as  to  construction,  In  re  N.  Y.  Cent  R.  Co.  49  N.  Y.  414;  Palmer  r.  Foley, 
71  N.  Y.  106 ;  Belloni  0.  Freeborn.  63  N.  Y.  883 ;  Birdsall  v.  Heacock,  32  Ohio  St.  177  ; 
Montgomery  r.  Hughes,  65  Ala.  201. 
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guarantor  who  pays  the  debt  of  his  principal  is  entitled  to  all 
the  securities  of  the  creditor,  who  must  preserve  them  unim- 
paired ;  (/)  ^  and  equity  will  restrain  a  guarantee  from  enfore- 
*  6  ing  his  guaranty,  until  he  has  done  what  is  *  necessary  to 
turn  these  securities  to  account,  if  he  alone  can  do  this.  (A;) 
And  if  the  creditor  gives  up  any  security  for  his  debt  without  the 
guarantor's  consent,  he  must  account  to  the  guarantor  for  it.  (kk) 
So  if  the  creditor  agree  with  the  principal  that  the  debt  shall  be 
reduced  or  abated  in  a  certain  proportion,  the  guarantor  consent- 
ing, he  cannot  hold  the  whole  of  the  original  guaranty,  but  must 
permit  that  to  be  abated  or  reduced  in  the  same  proportion.  (/)  ' 
But  after  the  guarantor  has  paid  the  debt,  he  has  no  right  to  de- 
mand an  assignment  to  himself  of  the  debt,  or  of  the  instrument 
which  creates  or  expresses  the  debt,  if  a  promissory  note,  bond,  or 
the  like,  for  the  very  reason  that  the  debt,  and  with  it  the  instru- 
ment, has  been  discharged,  and  so  made  of  no  effect,  (m}  * 


(J)  Craythome  v.  Swinburne,  14  Yes. 
162;  PuBons  t;.  Briddock,  2  Vem.  608; 
Wright  V.  Moreley,  U  Yes.  12  ;  Copis  r. 
Mid&eton,  Tarn.  &  R.  224;  Hodgson  v. 
Shaw,  3  Myl.  &  K.  183 ;  Yonge  v.  Beynell, 
15  £.  L.  &  E.  237;  8.  c.  9  Hare,  809;  Mc- 
Danielfl  v.  Flower  Brook  Manf .  Co.  22  Yt. 
286 ;  Grove  v.  Brieu,  1  Md.  438 ;  Mathews 
V.  Aikin,  1  Comst.  595 ;  Watson  v.  Alcock, 
19  £.  L.  &  £.  239 ;  Strong  v.  Foster,  33  £. 
L.  &  £.  282;  8.  c.  17  C.  B.  201 ;  Pearl  St. 
Cong.  Soc.  V.  Imlay,  23  Conn.  10.  In 
Chapman  v.  CoUins,  12  Cush.  163,  held, 
that  payment  of  a  note  by  a  principal  dis- 
charges the  surety,  so  tiiat  the  note  can- 


not again  be  put  in  circulation  against 
him. 

{k)  Cotton  V.  Blane,  2  Anst.  544; 
Wright  V.  Nutt,  3  Bro.  Ch.  326 ;  8.  c.  1 
H.  BL  137;  Wright  v,  Simpson,  6  Yes. 
728. 

(Uc)  Thames  v.  Barbour,  49  HI.  370. 

(/)  Bardwell  v.  Lydell,  7  Bing.  489. 

(m)  Copis  V,  Middleton,  I'um.  &  R. 
224 ;  Hod^n  v.  Shaw,  3  Myl.  &  K.  183 ; 
Pray  v.  Maine,  7  Cush.  253.  But  see  Low 
r.  Blodcett,  1  Foster  (N.  H.),  121 ;  Good- 
year v.  Watson,  14  Barb.  486 ;  Edeerly  v, 
Emerson,  6  Foster  (N.  H.),  557 ;  Alden  r. 
Clark,  11  How.  Pr.  209. 


1  York  V.  lisudis,  65  N  C.  535;  Price  v.  Tmsdell,  1  Stewart,  200.  Thus  a  surety 
paying  a  mortgage  note  is  entitled  not  only  to  the  benefit  of  the  mortgage,  but  to  the 
surplus,  if  any,  remaining;  from  a  sale  of  the  mortga^^  property  under  a  prior  mort- 
gafi;e.  Ottawa  Bank  v.  Dudgeon,  65  111.  11.  See  Hall  v.  Hoxsie,  84  Dl.  616.  Guild 
t;.  Butler.  127  Mass.  386,  states  the  rule  to  be,  that  a  surety  is  entitled,  in  equity,  to  the 
benefit  of  any  collateral  security  received  by  the  creditor  from  the  principal  debtor ;  and  if 
the  creditor.  Knowing  the  relation  between  the  debtors,  surrenders  part  of  such  security, 
without  the  consent  of  the  suretv,  the  surety  is  exonerated  to  the  amount  so  surrendered, 
although  the  relation  of  the  debtors  does  not  appear  on  the  face  of  the  debt,  and  first 
became  known  to  the  creditor  after  the  debt  was  contracted ;  and  that  one  who  makes 
a  promissory  note  for  the  accommodation  of  another  is  a  surety,  within  this  rule,  and 
may  avail  himself  of  this  equity  in  defence  of  an  action  at  law  against  himself. 

^  Where  a  surety  agrees  to  oe  liable  lor  a  part  only  of  a  debt,  ne  may  deduct  a  ratable 
proportion,  reckoned  on  such  part,  of  all  dividends  paid  on  the  entire  debt,  and  a  con- 
tinuing guaranty,  limited  in  amount,  made  to  secure  a  floating  balance,  is  primd  faciej 
at  least,  an  agreement  of  liability  for  part  only  of  the  ascertained  debt ;  but  a  guaranty, 
limited  in  amount,  made  to  secure  the  entire  debt,  is  entitled  to  no  such  deduction.. 
Ellis  t^.  Emmanuel,  1  Ex.  D.  1 57. 

*  In  New  York,  a  surety  is,  however,  entitled  to  such  an  assignment  as  well  as  of 
collateral  security.  Ellsworth  v.  Lock  wood,  42  N.  Y.  89;  Hinckley  v,  Kreitz,  58  N.  Y. 
583,  591. 
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It  should  be  added,  that  nnless  the  conditions  of  a  guaranty  are 
strictlj  complied  with  bj  the  party  to  whom  it  was  given,  the 
guarantor  will-  not  be  bound,  (n) 


SECTION  n. 

OF  THE  CONSIDEBATION. 

Although  the  promise  to  pay  the  debt  of  another  be  in  writing,^ 
it  is  nevertheless  of  no  force  unless  founded  upon  a  considera^ 
tion.  (o^*  It  is  itself  a  distinct  contract,  and  must  rest 
*  upon  its  own  consideration ;  but  this  consideration  may  be  *  7 
the  same  with  that  on  which  the  original  debt  is  founded,  for 
which  the  guarantor  is  liable.  The  rule  of  law  is  this:  if  the 
original  debt  or  obligation  is  already  incurred  or  undertaken  pre- 
vious ta  the  collateral  undertaking,  then  there  must  be  a  new  and 

(»)  Leeds  v.  Dunn,  10  N.  T.  (6  Seld.)  with  the  original  debt,  no  other  considera- 

469.  tion  is  necessary.    Bailey  v,  Freenian,  U 

(o)  ViTain  v.  Warlters,  5  East,  10;  Johns.  221 ;  Hunt  o.  Adiuns,  5  Mass.  358; 
Elliott  V.  Gieee,  7  Har.  &  J.  457 ;  Leonard  V^heelwriffht  v,  Moore.  2  Hall,  143 ;  Bar 
V.  ViedeDbnisfa,  6  Johns.  29 ;  BaOsr  v.  hand  v.  1%  VTolf ,  1  Plune,  C.  O.  580.  So 
Freeman,  4  id.  280;  Clark  v.  Small,  6  where  the  goarantj  of  a  note  is  made  at 
Tezg.  418;  Aldridge  v.  Tnmer,  1  G.  &  J.  the  same  time  with  its  transfer,  the  trans> 
427 ;  Nedion  v,  Sanbome,  2  N.  H.  414;  fer  is  a  sofficient  consideration  to  snpnort 
Temiy  v.  Prince,  4  Pick.  385;  Cobb  o.  the  gnaranty.  How  v,  Kemball,  2  Mo- 
Page,  17  Penn.  St.  469.  For  the  law  wiU  Lean,  103 ;  Gillighan  v.  Boardman,  29 
not,  as  a  general  mle,  imply  a  oonsidera-  Me.  79.  See  Brown  v,  Cnrtiss,  2  Comst. 
tion  from  the  fact  that  the  agreement  was  225.  Bnt  a  goannty  of  payment  of  a  pr&* 
in  wiitine.  Dodge  v.  Bnroell,  13  Conn,  existing  promissory  note,  where  the  only 
170;  Cnuerr.  STerett,83  Me.  201.  For-  consideration  is  a  past  bene6^  or  iayoi 
beanaoe,  howerer,  is  a  good  consideration  conferred,  and  witteont  any  desiffn  or  ex- 
for  the  gnaran^.  Sace  o,  Wiloox,  6  Conn,  pectation  of  remuneration,  is  witBont  snffi^ 
81 ;  RoMeU  v.  Babcock,  14  Me.  138 ;  Older-  dent  consideration  and  cannot  be  enforced, 
shaw  9.  King,  2  HnrL  &  N.  517.  And  if  Ware  v.  Adams,  24  Me.  177. 
the  guaranty  is  giren  contempofaneonaly 

1  An  oral  af^reement  of  foretyship  is  Toid.  IngersoU  v.  Baker,  41  Bfich.  48 ;  Bonine 
p.  Denniston,  ib.  292. 

s  To  the  point  attpra,  that  forbearance  is  a  good  consideration,  see  Hockenbnry  v. 
Myers,  5  Vroom,  346 ;  Calkins  v.  Chandler,  36  Mich.  820.  See  also  Briggs  v.  Down- 
ing, 48  la.  550.  An  agreement,  which  is  cMrried  ont,  to  withdraw  a  sou  against  the 
maker  of  a  note,  is  a  nifficient  consideration  ibr  a  guaranty.  Worcester  Bank  v.  Hill, 
1 13  Mass.  25. — To  the  point  napra,  that  a  contemporaneous  guaranty,  as  of  an  award, 
ezeented  at  the  same  time  witn  a  snbmiMion,  is  on  good  consideration,  see  Wood  v. 
Tnnnidii!^  74  N.  T.  88.  A  ffoaranty,  although  without  consideration,  is  not  void  as 
wainst  an  mnooent  holder  without  notice,  Parkhnrat  v.  Vail,  73  Bl.  343 ;  Clopton  v. 
Ball,  51  Miss.  482 ;  as  a  transfer  by  a  corporation  of  bonds  guaranteed  by  it,  though 
ultra  vim  and  fiulingto  express  the  true  consideration,  to  a  purchaser  for  value,  Arnot 
V.  Erie  B.  Co.  67  M.  X.  315. 
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distinct  conBideration  to  sustain  the  guaranty,  (p)  ^  But  if  the 
original  debt  or  obligation  be  founded  upon  a  good  consideration, 
and  at  the  time  when  it  is  incurred  or  undertaken,  or  before  that 
time,  the  guaranty  is  given  and  received,  and  enters  into  the  in- 
ducement for  giving  credit  or  supplying  goods,  then  the  consider- 
ation for  which  the  original  debt  is  incurred,  is  regarded  as  a 
consideration  also  for  the  guaranty,  (jq)  It  is  not  necessary  that  any 
consideration  pass  directly  from  the  party  receiving  the  guaranty 
to  the  party  giving  it.  If  the  party  for  whom  the  guaranty  is 
given  receive  a  benefit,  or  the  party  to  whom  it  is  given  receive  an 
injury,  in  consequence  of  the  guaranty  and  as  its  inducement,  this 
is  a  sufficient  consideration,  (r) 

Wherever  any  fraud  exists  in  the  consideration  of  the  contract 
of  guaranty,  or  in  the  circumstances  which  induced  it,  the  contract 
is  entirely  null.  As  where  a  guaranty  was  given  for  the  price  of  a 
large  amount  of  iron,  and  it  was  proved  that  the  buyer  by  arrange- 
ment with  the  seller  paid  something  more  than  the  fair  price, 
*  8  which  addition  was  to  go  towards  the  *  payment  of  an  old 
debt,  the  contract  was  not  enforced  as  to  so  much  of  the  price 
as  would  have  been  fair,  but  was  set  aside  as  altogether  defeated 
by  the  fraud.  (8)^ 


( p)  Rabaud  r.  De  V^olf,  1  Paine,  C. 
C.  580;  Pike  v,  Irwin,  1  Sandf.  14;  El- 
der V.  V^arfield,  7  Har.  &  J.  391 ;  V^are  v. 
Adams,  24  Me.  177 ;  Parker  v.  Barker,  2 
Met.  423 ;  Anderson  v.  Davis,  9  Vt.  136 ; 
Blake  v,  Parlin,  22  Me.  395;  Bell  v. 
V^elch,  9  C.  B.  154. 

{q)  Bainbridge  v.  Wade,  1  £.  L.  &  £. 
236;  s.  c.  16  Q.  B.  89;  Campbell  v. 
Knapp,  15  Penn.  St.  27;  Klein  o.  Cnr- 
rier,  14  m.  237 ;  Bickford  v.  Gibbs,  8 
Cush.  156;  Leonard  v.  Vredenbnrgh,  8 
Johns.  29 ;  Graham  r.  O'Neil,  2  HaU,  474 ; 
Comkej  v.  Hopkins,  17  Johns.  113;  Gar- 
diner V.  Hopkins,  5  Wend.  23 ;  Rabaud  v. 
De  Wolf,  1  Paine,  C.  C.  580.  See  How 
V.  Kemball,  2  McLean,  103;  Kurtz  r.  Ad- 
ams, 7  £ng.  (Ark.)  174. 

(r)  Bickford  r.  Gibbe,  8  Cush.  156; 
Morlj  0.  Boothbj,  3  Bing.  113,  Beit,  C. 


J.;  Leonard  r.  Vredenburgh,  8  Johns. 
29.    In.  this  case,  A  applied    to  B  for 

goods  on  credit,  and  B  retused  to  let  him 
are  them  without  security,  on  which  A 
drew  a  promissoiy  note  for  the  amount, 
under  which  C  wrote :  "  I  guarantee  the 
above,"  and  the  eoods  were  then  deliv- 
ered. Held,  that  this  was  a  collateral  un- 
dertaking of  C ;  but  that,  as  the  transac- 
tion was  one  and  entire,  the  consideration 
passing  between  A  and  B  was  sufficient  to 
support  as  well  the  promise  of  C  as  that 
of  A,  and  no  distinct  consideration  pass- 
ing between  B  and  C  was  necessary. 

(s)  Jackson  v.  Duchaire,  3  T.  R.  551 ; 
Pidcock  V.  Bishop,  3  B.  &  C.  605 ;  s.  c.  5 
Dow.  &  R.  505.  And  Bayley,  J.,  in  that 
ease  thus  laid  down  the  law :  "  It  is  the 
duty  of  a  i>arty  takinj^^  a  guaranty  to  put 
the  surety  in  possession  of  all  the  facts 


1  Good  p.  Martin,  95  U.  S.  90 ;  McNaught  ».  McClanghir,  42  N.  Y.  22 ;  Parkhnrst 
V.  Vail,  73  HI.  343.  As  signing  a  note  as  surety  after  the  deliyery  of  the  note,  Clopton 
V.  HaU,  51  Miss.  482. 

3  A  surety  who  becomes  such  in  consequence  of  fraudulent  answers  of  the  guarantee 
to  his  inquiries  about  the  financial  condition  of  the  party  guaranteed  is  not  bound, 
Remington  Sewing  Machine  Co.  r.  Kesertee,  49  Wis.  409 ;  nor  is  one  induced  to  sign 
a  note  as  a  surety  in  the  belief  that  two  former  parties  were  principals,  one  of  whom 
was  in  fact  a  surety,  liable  for  contribution  as  a  co-surerr,  when  such  former  surety  pays 
the  note,  Bobbitt  v,  Shryer,  70  Ind.  513.    See  Booth  v.  Storrs,  75  DL  438. 
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WHETHER  A  PBOBUSE  IS  ORIGINAL  OR  COLLATERAL. 


It  often  happens  that  what  appears  to  be  a  promise  to  pay  the 
debt  of  another  is  not  in  writing,  but  is  nevertheless  enforced  bj 
the  courts  on  the  ground  that  it  is  an  original  promise,  and  not  a 
collateral  one,  and  therefore  not  within  the  requirement  of  the 
statute  of  frauds,  (f)  ^    The  question  what  are  the  circumstances 


likely  to  affect  the  degree  of  his  responsi- 
bility ;  and  if  he  neglect  to  do  so,  it  is  at 
his  periL  .  .  .  The  plaintifE,  when  he  ac- 
cepted the  ^[uaranty,  knew  that  Tickell 
was  to  ^y  him  not  onlv  the  market  price 
of  the  iron,  but  ten  shilling  per  ton  on 
the  ironprovided,  in  extinction  of  an  old 
debt    Tlie  concealment  of  that  fact  from 
the  knowled^  of  the  defendant  was  a 
frand  opon  him,  and  avoids  this  contract. 
Where  by  a  composition  deed  the  credit- 
ors agree  to  take  a  certain  sum  in  full  dis- 
charge of  their  respective  debts,  a  secret 
aipeement  by  whicn  the  debtor  stipulates 
with  one  of  the  creditors  to  pay  him  a 
laig«r  som,  is  void,  upon  the  ground  that 
tbe  agreement  is  a  fraud  upon  the  rest  of 
the  creditors.    So  that  a  contract  which 
is  a  frand  upon  a  third  person  may,  on 
that  aoooont,  be  void  as  between  the  par- 
ties to  it.    Here  the  contract  to  g^uarantee 
is  void,  because  a  fact  materiaUy  affect- 
ing the  nature  of  the  obligation  created 
by  the  contract  was  not  communicated  to 
the  surety."    See  also  Stone  v.  Compton, 
5  Bing.  N.  C.   142;  Franklin  Bai^  v. 
Cooper,  36  Me.  179;  Selaer  v.  Brock,  3 
Ohio  St.  302.    So  it  was  hdd,  in  Evans  v. 
Keeland,  9  Ala.  42,  that  a  surety  may 
avoid  his  contract  for  a  fraudulent  con- 
cealment or  misrepresentation  of  facts  by 
the  creditor,  to  mduce   him  to  become 
surety,  although  the  contract  for  which 
he  was  bound  as  surety,  is  binding  on  his 
principaL    But  it  was  held  in  the  same 
case,  tnat  a  misrepresentation  which  will 
have  this  effect,  must  be  the  false  assertion 
of  a  fact,  and  not  the  expression  of  an  opin- 
ion of  the  value  or  quality  of  the  property 
told.    Thus  a  declaration  by  the  vendor 
that  the  land  he  was  selling  was  as  good 
or  better  than  other  tracts  to  which  he 
referred;  that  there  was  a  comfortable 
dweUing-house,  good  outhouses,  peach  or- 


chards, &c.,  on  the  land,  is  the  expression 
of  an  opinion,  and  not  the  assertion  of  a 
fact,  the  incorrectness  or  falsehood  of 
which  would  enable  the  surety  to  avoid 
his  contract.  So  in  Martin  v.  StribUn,  1 
Speers,  23,  it  was  hdd,  that  it  is  no  dis- 
char^  of  a  surety  that  he  expected,  when 
he  si^ed  as  surety,  that  a  third  person 
would  also  sign  as  surety,  and  that  such 
third  person  would  receive  from  the  prin- 
cipal certain  books  and  papers  as  an  in- 
demnity for  the  suretyship;  unless  it  is 
shown  that  the  surety  stipulated  that  the 
.  paper  should  not  have  enect  until  one  or 
t)oth  of  such  thines  were  done,  or  that 
the  signature  of  the  surety  was  obtained 
by  means  of  a  fraudulent  representation 
that  such  third  person  would  si^  the 
notes,  and  that  the  principal  would  place 
in  such  third  person's  hands  his  books 
and  papers,  to  be  by  him  collected  and 
applied  in  payment  of  the  debt.  And  in 
Graves  r.  Tucker,  10  Sm.  &  M.  9,  it  was 
decided,  that  a  fraud  practised  by  a  prin- 
cipal debtor  upon  his  surety,  in  obtaining 
the  signature  of  the  surety,  does  not  dis- 
charge him  from  his  obligation  to  the  ob- 
ligee of  the  bond,  unless  such  fraud  was 
with  the  knowledge  or  consent  of  the  ob- 
ligee.—  So,  where  the  surety  of  a  note 
given  for  property  purchased  at  an  ad- 
ministrators sale  when  requested  by  the 
principal  to  sign  it,  was  told  by  the  payee 
that  his  signature  was  only  wanted  as  a 
form  to  comply  with  the  order  of  the  or- 
dinary, it  was  hddf  that  no  fraud  was 
thereby  practised  on  the  surety  which 
could  avoid  the  note  as  to  him.  Smyley 
V.  Head,  2  Rich.  L.  590.  See  also  Kail- 
ton  V.  Mathews,  10  CI.  &  F.  936,  and 
Hamilton  v,  Watson,  12  id.  109;  North 
British  Ins.  Co.  v.  Lloyd,  28  £.  L.  &  £. 
456 ;  B.  c.  10  Exch.  523. 

{t)  Thus,  in  Allen  r.  Thompson,  10  N. 


I  Thus  tbe  holder  of  property  charged  with  the  payment  of  a  debt  is  liable  on  his 
promise  to  pay  tbe  creditor,  whemer  in  writing  or  not,  Townsend  v.  Long,  77  PMn.  St. 
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least — as  a  collateral  undertaking,  and  therefore  as  within  the 

statute  of  frauds,  (ii^)  ^ 
*  11  *  The  entry  in  the  books  of  the  seller  is  often  of  great 
importance  in  determining  whether  a  promise  be  original  or 
collateral.  Being  made  by  the  seller,  it  is  of  course  of  far  greater 
weight  when  against  him  than  when  it  sustains  his  claim.  Sup- 
pose that  A  promises  to  pay  B,  if  B  will  sell  goods  which  C  is  to 
receive.  The  question  may  occur  whether  they  were  sold  to  A 
for  G's  benefit,  or  to  G  on  the  guaranty  of  A.  If,  on  examination 
of  the  books  of  B,  it  appears  that  at  the  time  of  the  sale  he  charged 
the  goods  to  G,  as  sold  to  him,  it  would  be  almost  decisive  against 
B's  claim  on  A  as  the  original  purchaser.  But  if  it  was  found 
that  he  had  charged  the  goods  to  A,  it  would  still  be  open  to  A  to 
show  that  he  had  no  right  to  do  so.  It  often  happens  that  a  seller 
makes  such  a  charge  with  a  view  of  enlarging  or  asserting  his 
rights,  on  the  supposition  that  this  charge  will  suffice  to  fix  the 
liability  on  the  person  against  whom  it  is  made.  But  it  is  obvious 
that  such  an  entry  can  have  no  effect,  unless  the  circumstances 
of  the  sale  show  it  to  be  in  conformity  with  the  true  rights  and  ob- 
ligations of  the  party.  Nor  would  an  entry  by  the  seller  to  one  party 
be  absolutely  conclusive  against  his  right  to  claim  payment  of  an- 
other as  the  original  purchaser,  if  he  were  able  to  show  clearly  that 
the  entry  was  made  by  mistake  to  one  who  was  not  the  buyer,  and 
without  any  purpose  of  discharging  him  who  was  the  buyer,  (x) 

Whether  a  contract  is  collateral  or  original,  may  be  a  question 
of  conBtruction^  and  then  it  is  for  the  court ;  but  it  is  often  regarded 
as  a  question  of  fact,  and  then  it  is  for  the  jury,  (y) 


(\o)  Manrow  v.  Dnrham,  3  HUl  (N. 
Y.),  584 ;  8.  c.  2  Comet.  533 ;  Hall  v.  Far- 
mer, 5  Denio,  484;  s.  c.  2  Comst.  557; 
Weed  V.  Clark,  4  Sandf.  31 ;  Spicer  v. 
Norton,  13  Barb.  542 ;  Brewster  v.  silence, 
11  Barb.  144;  s.  c.  4  Seld.  207. 

(x)  In  Matthews  v.  Milton,  4  Yer^. 
576,  it  appeared  that  A  and  B  being  in 
the  plaintiffs'  store  together,  A  told  the 
plaintiffs  he  would  pay  for  any  article  B 
might  take  up,  and  B  thereupon  pur- 
chased several  articles,  which  trie  plain- 
tiffs charged  to  A  and  B.  Hdd,  that  the 
promise  of  A  was  within  the  statute  of 
frauds,  as  being  a  promise  to  pay  the 
debt  of  B.  Aliter,  if  the  articles  hsuX  Ijeen 
charged  to  A  alone,  for  then  it  would  not 


have  been  B's  debt.  See  also  Qardiner 
V.  Hopkins,  5  Wend.  23;  Graham  t*. 
O'Niel,  2  Hall,  474 ;  Porter  v.  Langhom, 
2  Bibb,  63 ;  Flanders  v,  Crolius,  1  Dner, 
206.  But  where  A  requested  B  to  sell 
goods  to  C,  promising  by  parol  to  indorse 
U's  note  for  the  price,  it  was  held,  that 
this  promise  was  within  the  statute  of 
frauds,  and  therefore  void.  Carville  v. 
Crane,  5  HiU  (N.  Y.),  483.  See  also 
ConoUy  v.  Kettlewell,  1  Gill,  260;  Hop- 
kins r*  Richardson,  9  Gratt.  485 ;  Cutler 
V.  Hinton,  6  Rand.  (Va.)  509;  Leland  v. 
Crevon,  1  McCord,  100. 

(if)  See  Sinclair  r.  Richardson,  12  Vt. 
33 ;  Flanders  v.  Crolius,  1  Duer,  206. 


1  A  written  guaranty  on  a  negotiable  promissory  note,  though  referring  to  the  note, 
and  made  at  the  same  time,  and  the  ground  of  credit  to  the  maker,  is  void  within  the 
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•  Sales  by  a  factor,  with  a  guaranty  of  the  price  from  the  *  12 
factor  to  the  owner,  are  Common  in  all  commercial  conntries. 
In  Europe  they  are  commonly  called  ^'del  credere^*  contracts; 
and  the  commission  charged  by  the  factor,  and  intended  to  cover 
not  only  his  services  in  selling,  but  his  risk  in  insuring  the  pay- 
ments, is  called  a  ^  del  credere  commission,"  as  we  have  remarked 
before  ;  but  this  phrase  is  seldom  used  here,  although  this  kind  of 
contract  is  very  common.  It  is,  in  one  sense,  a  promise  to  pay 
the  debt  of  another ;  and  it  has  been  said  by  English  courts  that 
it  must  be  in  writing,  (z)  We  think,  however,  that  this  doctrine 
would  not  be  held  in  England  now,  (a)  and  so  far  as  the  question 
has  been  adjudicated  in  this  country,  it  has  been  held,  as  we  have 
already  stated,  to  be  an  original  promise,  and  therefore  enforce- 
able at  law,  although  not  in  writing.  (5)  The  promisor  in  fact 
receives  a  direct  consideration  for  this  precise  promise  from  the 
promisee. 


SECTION  IV. 


OF  THE  AGREEMENT  AND  ACCEPTANCE. 


The  contract  of  guaranty,  like  every  other  contract,  implies 
two  parties,  and  requires  the  agreement  of  both  parties  to  make 
it  valid.  In  other  words,  a  promise  to  pay  the  debt  of  another  is 
not  valid  unless  it  is  accepted  by  the  promisee,  (c)  Language 
is  sometimes  used  by  courts  and  legists  which  might  seem  to 
mean  that  there  were  cases  of  guaranty  which  need  not  be 
accepted ;  but  this  is  not  accurate ;  there  are  cases  in  which 
this  acceptance  is  implied  and  presumed;  but  there  must 
be  *  acceptance  or  assent,  expressed  or  implied,  or  there  *  13 
can  be  no  contract.    The  true  questions  are,  when  must 


(z)  Chitty  on  ContraetB,  196;  GaU  v. 
Comber,  1  J.  B.  Moore,  279. 

(a)  Since  the  first  edition  of  this 
Tolume  was  pablished,  the  Coort  of  Ex- 
chequer ham  decided  in  Coatnrier  v. 
Hasde,  16  £.  L.  &  £.  562;  8.  c.  8  Exch. 
40,  that  snch  agreement  by  a  factor  is 
not  within  the  statute  of  frauds,  as  being 
a  promise  to  answer  for  the  default  of  an- 
otner. 


(h)  See  ante,  rol.  i.  p.  *92,  note  (c). 

(c)  Mozlej  V.  Tinkler,  1  C.  M.  &  R. 
692 ;  Mclver  v.  Richardson,  1  M.  &  Sel. 
557.  A  mere  overture  or  offer  to  guar- 
antee is  not  binding  unless  accepted. 
Chitty  on  Cont.  437,  n.  (1);  Caton  v. 
Shaw,  2  Har.  &  G.  13 ;  Menard  v.  Scud- 
der,  7  La.  An.  385 ;  M'CoUum  v.  Gushing, 
22  Ark.  540. 


statute  of  frauds  if  it  fails  to  express  the  consideration.    Parry  v.  Spikes,  49  Wis.  384^ 
following  Taylor  v.  Pratt,  3  Wis.  674. 
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this  acceptance  be  express  and  positive,  and  in  what  way  and  at 
what  time  must  it  be  made  when  an  express  acceptance  is  neces- 
sary. And  these  questions  have  sometimes  been  found  to  be 
very  difficult.  If  one  goes  with  a  purchaser,  and  there  says  to 
the  seller,  ^*  furnish  him  with  the  goods  he  wishes,  and  I  will 
guarantee  the  payment,"  and  the  seller  thereupon  furnishes  the 
goods,  this  would  be  a  sufficient  acceptance  of  the  guaranty,  and 
a  sufficient  notice  to  the  guarantor.  All  the  parts  of  the  transac- 
tion would  be  connected,  and  could  leave  no  doubt  as  to  its  char- 
acter.^ But  if  the  guaranty  were  for  a  future  operation,  perhaps 
for  one  of  uncertain  amount,  and  offered  by  letter,  there  should 
then,  according  to  the  weight  of  authority,  be  a  distinct  notice  of 
acceptance,  and  also  a  notice  of  the  amount  advanced  upon  the 
guaranty,  unless  that  amount  be  the  same  that  is  specified 
*  14    in  the  guaranty  itself.  ((2)  '    The  reason  of  this  *  is,  that 


{d)  We  have  already  considered  this 
enbject  somewhat  in  our  chapter  on  ae- 
aent.  See  vol.  i.  p.  *478.  Tne  modem 
cases  have  qnite  eenerallj  established  the 
doctrine,  that  where  the  proposition  to 
guarantee,  or  letter  of  credit,  is  fatare 
in  its  application,  and  uncertain  in  its 
amoont,  tne  guarantor  must  have  notice 
that  his  guaranty  is  accepted,  and  that 

foods  are  delivered  upon  it.  Lee  i;.  Dick, 
0  Pet.  482;  Adams  v.  Jones,  18  Pet. 
d07;  Norton  v.  Eastman,  4  Greenl.  (Ben- 
nett's ed.)  521 ;  Tuckerman  v.  French,  7 
Greenl.  (Bennett's  ed.)  115 ;  Kay  v.  Allen, 
9  Penn.  St.  320 ;  Cremer  v.  Higginsou,  1 
Mason,  323;  Howe  v.  Nickels,  22  Me. 
175;  Hill  V.  Calvin,  4  How.  (Miss.)  231 ; 
Taylor  v.  Wetmore,  10  Ohio,  490;  Law- 
son  V.  Townee,  2  Ala.  373;   Mussey  v. 


Ravner,  22  Pick.  223 ;  Wildes  v.  Savage, 
1  Story,  22 ;  Walker  t- .  Forbes,  25  Ala. 
139;  Bell  v.  Kellar,  13  B.  Mon.  381. 
And  see  Lowe  v.  Beckwith,  14  B.  Mon. 
187.  This  notice  must  be  given  in  a 
reasonable  time  after  it  is  accepted.  Id. 
Notice  of  the  acceptance  is  not  necessary, 
however,  where  the  acceptance  is  contem- 
poraneous with  the  guaranty.  Wildes  v. 
Savaffe,  1  Story,  22;  Bleeker  v.  Hyde, 
3  McLean,  279.  In  New  Haven  County 
Bank  v.  Mitchell,  15  Conn.  206.  where  A 
executed  a  writing,  whereby  he  agreed 
with  B  for  value  received,  that  he.  A, 
would,  at  all  times,  hold  himself  respon- 
sible to  B  to  a  limited  amount,  for  such 
piper  as  might  be  indorsed  by  C  and  held 
Dy  B  within  the  amount  specified,  with- 
out notice  to  be  given  to  A  by  B,  and 


1  Thompson  v.  Glover,  78  Ky.  193;  Crittenden  v.  Fiske,  46  Mich.  70.  If  the  guai^ 
anty  is  definite  and  absolute  in  terms,  notice  is  not  necessary ;  as,  "  I  will  sign  the  note 
with  A.  for  the  oow  bought  of  B.,"  Carman  v,  Elledge,  40  Iil  409 ;  and  "  If  A.  pur- 
chases a  case  of  tobacco  on  credit,  I  agree  to  see  the  same  paid  for  in  four  montns," 
Case  V.  Howard,  41  la.  479.  And  so  of  a  guaranty  of  an  existing  liability,  as  where 
goods  were  sold  on  an  oral  guaranty,  and  the  guarantor  subsequently  requested  in  writ- 
ing to  "  give  A.  a  little  more  time  and  I  will  see  that  you  get  your  money."  Wills  v. 
Boss,  77  Ind.  1. 

^  A  direct  promise  to  gpsarantee  for  future  indebtedness  reouires  no  notice  of  accept- 
ance. Wilcox  V.  Draper,  12  Neb.  138 ;  Kline  v.  Raymond,  70  Ind.  271.  A  guaranty  ror 
existing  and  future  indebtedness,  **  unconditionally  at  all  times,"  under  seal  and  expressed 
for  a  nominal  consideration,  given  to  the  debtor  for  delivery  to  the  guarantee,  and  hy  him 
acted  upon,  requires  no  notice  to  the  guarantor  of  acceptance,  or  of  the  amount  of  in- 
debtedness, or  of  the  default  of  payment,  Davis  v.  Wells,  104  U.  8.  159 ;  see  also  King 
v.  Batterson,  13  R.  L  117.  But  notice  was  held  necessary  of  the  acceptance  of  a  guar- 
anty sent  by  letter  to  a  general  parchasing  agent,  and  by  him  shown  to  the  guarantee. 
Claflin  V.  Briant,  58  Ga.  414.  —  Notice  of  acceptance  may  be  waived,  as  bv  a  letter  recog^ 
nixing  liability  OD  a  prior  guaranty  and  promising  to  make  it  good.  Farwell  v.  Solly, 
38  la.  387. 
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the  goarantor  may  know  distinctly  hifi  liability^  and  have  the 
means  of  arranging  his  relations  as  he  would  with  the  party  in 
whose  favor  the  guaranty  is  given,  and  take  from  him  security 
or  indemnity.  From  the  reason  of  the  thing  we  may  state  the 
rule  to  be,  that  every  guarantor  must  have  this  opportunity ;  and 
unless  the  transaction  is  such  that  of  itself  it  gives  him  all  the 
knowledge  he  needs,  at  a  proper  time,  then  this  knowledge  must 
be  given  him  by  specific  notice.  The  principle  which  underlies 
the  whole  law  of  guaranty,  is  that  this  contract,  like  every  other, 
must  be  known  to  the  parties  to  it.  Still,  this  knowledge  need 
be  only  a  reasonable  knowledge ;  and  we  understand  the  courts 
which  hold  that  notice  of  acceptance  is  not  always  necessary  to 
mean  only,  that  where  an  offer  to  guarantee  is  absolute,  and  con- 
tains in  itself  no  intimation  of  desire  for  specific  notice  of  ac- 
ceptance, it  may  be  supposed  that  the  offerer  has  a  reasonable 

such  writiiig  was  nmiiltaneoiifllj  deUyered  of  the  state  of  D/s  acoonntB  with  him,  oor 

hj  A  and  accepted  bj  B,  and  B  on  the  of  D/s  fulnre  to  meet  his  payments,  nntU 

cxedit  tlieieof  (uacoonted  paper  indorsed  the  1st  of  January,  1845,  when  he  de- 

by  C ;  it  was  held,  lat,  that  no  other  ao-  manded  payment  uom  R.  of  the  amount 

oeptance  by  B  <»  notice  thereof  to  A  was  due  to  him  from  D.    Hdd,  that  R.  was 

to  perfect  the  obligation  of  A ;  discharged  from  his  liability  on  the  goar- 


Sd,  that  no  notice  to  A  of  the  amount  of  anty  by  C.'s  omission  to  give  him  Beason< 

credit  giyen  by  B  on  the  paper  indorsed  able  notice  of  the  amount  due  from  D., 

b^  C  was  necessaiy,  this  b^ing  expressly  and  of  D.'s  failure  to  pay  it.    See  also 

dispensed  with  by  the  terms  of  the  con-  McGuire  v.  Newkirk,  1  £ng.  (Ark.)  142. 

txact.  —  Some  authorities  hold  that  not  In  Craft  v.  Isham,  13  Conn.  28,  the  facts 

ool^  moat  the  guarantor  have  reasonable  were,  that  in  April,  1832,  A  gave  B  a 

notice  of  the  acceptance  of  his  guaranty,  writing,  guaranteeing   Uie   payment   to 

but  also  of  the  amount  of  goods  deilvered  B  of  gooos  which  he  should  sell  to  C,  to 

apon  it,  and  that  payment  for  the  same  the  amount  of  $1,000,  if  C  should  fail  to 

has  been  demanded  d  the  original  debtor,  pay  at  the  end  of  three  years.    C  was  the 

Howe  V.  Nickels,  22  Me.  175.    And  see  eon-in-law  of  A,  and  A  daily  passed  C's 

Union  Bank  of  Louisiana  v,  Rowman,  store,  and  occasionally  purchased  goods 

9  Lia.  An.  195 ;  Farm,  k  Mech.  Bank  v,  there.     B   furnished    C  goods,  to   the 

Kercheval,  2  Mich.  504.    So  in  Clarke  v,  amount   of   about   $1,000,  between   the 


Remington,  II  Met.  361,  R.  by  his  guar-  said  April  and  November  following,  on  a 
anty  engaged  to  ||ay  C.  for  goods  which  credit  of  four  months,  the  last  credit  ex- 
C.  might,  from  time  to  time,  seU  and    piring  on  the  10th  of  March,  1833.    In 


deliyer  to  D.    C.  accepted  the  guaranty,  Kovember,  1834,  C  became  insolvent,  and 

and  R.  had  notice  that  it  was  accepted,  never  paid  for  the  goods.    No  notice  was 

C.  deliyered  one  parcel  of  floods  to  D.,  at  any  time  given  to  A  of  the  acceptance 

lor  which  D.  seasonably  paid.    In  Sep-  of  the  guaranty  by  B,  nor  was  any  notice 

tember,  1842,  C  delivered  other  goods  to  eiven  to  him  of  the  amount  of  the  debt 

D. ;  In  March,  1843,  took  D.'s  note  tnerefor,  due  from  C  for  the  goods,  until  November, 

payable  in  twenty  days,  which  was  never  1835.    In  an  action  by  B  against  A  on 

paid.    In  June,  ISIS,  D.  was  in  business,  the  guaranty,  it  was  neld,  that  the   de- 

and  had  property  sufficient  to  pay  C.    In  fendant  was  entitled  to  notice,  within  a 

Anril,  1844,  D.  was  discharged  from  his  reasonable  time,  of  the  acceptance  of  the 

debts  wider  the  insohreat  laws,  but  paid  guaranty  by  the   plaintiff,  and   of   the 

no  diTidend,  and  C.  did  not  prove  his  amount  of  uie  ^pooos  furnished  under  it, 

claan  acainst  him  under  the  proceedings  and  that  the  notice  fiven  in  this  case  was 

in  inaohrencT.    C.  gave  R.  no  notice  of  not  within  a  reasonable  time. 
the  credit  wnich  he  had  given  to  D.,  nor 
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knowledge  that  his  guaranty  is  accepted  and  acted  upon,  unless 

he  is  informed  to  the  contrary.  («) 
*  15       *  As  to  the  manner  of  the  notice,  no  cases  have  prescribed 

any  social  form,  (/ )  nor  is  the  time  precisely  determined. 
But  the  notice  must  be  given  with  sufficient  distinctness,  and  in 
a  reasonable  time ;  and  that  time  will  be  reasonable  which  secures 
to  the  guarantor  all  rights  and  means  of  protecting  himself,  {g)  ^ 


SECTION  V. 

OP  THE  CHANGE  OP  LIABIUTY. 

The  guarantor  cannot  be  held  to  any  greater  extent  than  the 
original  debtor,  either  in  point  of  amount  or  of  time.  (A)  *  Nor 
can  this  liability  be  extended  or  enlarged  by  operation  of  law  or 
by  statute  (hK)  without  his  consent.    This  would  appear  to  be  a 

(e)  In  New  York,  in  the  case  of  Dong-  Barney,  18  Vt.  93.    But  see  Reynolds  r. 

lass  V.  Howland,  24  Wend.  35,  the  court  Bonglass,  12  Pet.  497. 
say:  "Unless  there  is  something  in  the         (a)  What  is  a  reasonable  time,  the  facts 

nature  of  the  contract  or  terms  of  the  not  being  in  dispute,  seems  to  be  entirely 

writing,  creating  or  implying  the  neces-  a  question  of  law,  and  not  proper  to  be 

sity  ofacceptance  or  notice  as  a  condition  submitted  to  the  jury.    Cran  v.  Isham, 

of  liability,  neither  are  deemed  requisite."  13  Conn.  2S;  Howe  v,  Nickles,  22  Me. 

And  in  Union  Bank  v.  Coster's  Ex'rs,  175;  Lowry  p.  Adams,  22  Vt.  160. 
3    Comst.  212,  the    court    referring    to        (A]  Walsh  r.   Bailie,   10  Johns.   180; 

Douglass  V.  Rowland  and  Smith  v.  Dann,  Tunison    v.   Cramer,   2   Southard,  498 ; 

6  Hm  (N.  Y.),  543,  say :  "  We  must  hold  Clark  v.   Bush,  3  Cowen,   151;   United 

the  law  to  be  seuled  in  this  State,  that  States  o.  Boyd,  15  Pet.  187 ;  Fisher  v. 

where  the  guaranty  is  absolute  no  notice  Salmon,  1  Cal.  413.    The  liability  of  the 

of   acceptance   is   necessary."    And   see  guarantor  will  be  deemed  coextensiye  with 

Brieht  v.  McKnieht,  1  Sneed,  158;  May-  that  of  theprincipal,  unless  it  be  expressly 

naro  v.  Morse,  36  vt.  617 ;  Cooke  r.  Ome,  limited.    Curling  v.  Chalklen,  3  M.  &  Sel. 

37  m.  186 ;   Dickerson  v.  Derickson,  39  502.    A  guarantor  is  not  bound  beyond 

111.  574 ;   Sanders  v.  Etcherson,  36  Ga.  the  fair  import  of  the  actual  terms  of  his 

404.  engagement.    Miller  r.  Stewart,  9  Wheat. 

(/)  It  is  immaterial  how  the  notice  680,  720;  Wardens  of  St.   Saviour's  v, 

is  given  to  the  guarantor,  whether  by  the  Bostock,  5  B.  &  P.  175;  Borden  v.  Hous- 

party  accepting  the  guaranty,  or  him  in  ton,  2  Tex.  594.    One  bound  for  a  clerk 

whose  favor  it  la  given.    Reasonable  knowL-  appointed  for  a  year  was  held  not  to  be 

edge  on  the  part  of  the  guarantor  that  his  liable  for  the  wrong-doing  of  the  clerk 

guaranty  is  accepted  is  sufficient.    Oakes  after  that  year,  and  while  He  continued  in 

fj.  Weller,  16  Vt.  63;  s.  c.  13  Vt.  106;  office,    Kitson  v.  Julian,  4  £.  &  B.  854; 

Menard  v.  Scudder,  7  La.  An.  385.    An  Kingst.  Mut.  Ins.  Co.  v.  Clark,  33  Barb, 

acknowledgment  by  the  guarantor  of  his  196. 

liability,  and  a  promise  to  pa^,  supersedes  (AA)  Fielden  v.  Lahens,  6  Blatch.  524. 

the  necessity  of  proving  notice.    Peck  r. 

^  See  Central  Bank  v.  Shine,  48  Mo.  456;  Montgomery  v.  Kellogg,  43  Miss.  486. 
•  ^  Grant  v.  Smith,  46  N.  Y.  93.  A  release  of  A.  from  his  debt  by  a  composition  deed, 
'*  in  like  manner  as  if  A.  had  obtained  a  dischaige  in  bankruptcy,"  discharges  a  surety 
on  A.'s  bond  for  the  debt.  Cragoe  v,  Jones,  C  R.  8  Ex.  81.  A  statutory  increase 
of  duties  not  germane  to  the  office  dtscbarees  the  sureties  on  an  official  bond,  as  when 
a  sheriff  was  also  made  a  tax-collector.    White  v.  East  Saginaw,  43  Mich.  567. 
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plain  and  certain  principle  of  law,  although  there  are  some  cases 
which  seem  to  oppose  it.  (i)  If  one  becomes  bomid  for  the  fidel- 
ity of  an  officer  in  a  corporation  created  by  a  statute  for  a  limited 
period,  and  after  that  expires  the  charter  is  renewed,  but  no 
new  bond  given,  and  no  confirmation  of  the  old  one,  it  has 
*been  held  in  New  Hampshire  that  the  surety  is  still  *16 
bound,  (y)  But  this  question  has  been  decided  differently, 
and  more  in  accordance  with  the  principles  of  the  law  of  contracts, 
in  Maryland,  (k)    There  the  surety  was  held  to  be  discharged,  on 

(i)  Thus,  in  Beed  v.  FnUum,  2  Pick,  pear  to  the  contniy,  ig  presumed  to  be 

158,  where  a  saretj  became  bouid  for  a  mtended  to  be  confined  to  the  particular 

poor  debtor/' that  he  would  not  depart  term;  and  if  the  officer  be  reappointed 

without  the  exterior  booodB  of  the  debt-  there  must  be  a  new  bond.    But  when  an 

or's  liberties/'  and  at  the  time  the  bond  office  is  held  at  the  will  of  those  who  make 

was  giTen  the  "  debtor's  liberties  "  ex-  the  appointment,  and  is  not  limited  to  any 

tended  through  the  whole   county,  but  certain  term,  then  the  bond  is  presumed 

thej  were  subsequently  reduced  to  much  to  be  intended,  if  nothing  appear  to  the 

more  narrow  linuts,  it  was  held,  that  the  contrary,  to  cover  all  the  time  the  person 

surety  was  liable  for  the  escape  of  the  appointed  shall  continue  in  office  under 

debtor,  beyond  the  last  mentioned  limits,  the  appointment.    Thus  a  sheriif  is  ap. 

although  he  had  not  passed  beyond  the  pointed  in  this  State  to  hold  his  office  dur- 

liberdes  as  they  existed  when  the  bond  mat  the  teem  of  five  years,  and  cannot  hold 

was  ^yen.  it  beyond  that  term  without  a  new  appoint- 

(^MSxeter  Bank  v.  Bogers,  7  "S.  H.  ment.  The  bond  he  gives  does  not  there- 
Si.  The  facts  were  that  the  Exeter  Bank  fore  extend  beyond  the  term  for  which  he 
was  incorporated  by  an  act  of  the  legisla-  is  appointed.  But  the  deputies  of  the 
tore,  in  the  year  1803,  to  continue  for  the  sheriff  hold  their  offices  at  the  will  of  the 
term  of  twenty  years  from  January  1,  sheriff,  and  their  bonds  may  extend  to 
1804.  In  1822  an  additional  act  of  the  any  period  during  which  they  are  contin- 
legislature  was  passed,  which  provided  that  ued  m  office,  notwithstanding  the  sheriff 
the  first  act  should  remain'  and  continue  may  in  the  mean  time  be  reappointed  and 
in  force  for  a  further  term  of  twenty  be  compelled  to  give  new  bonds  himself. 
years  from  January  1,  1824;  that  there  Theee  rules  are  founded  in  sound  reason 
should  be  no  division  of  the  capital  stock  and  good  sense.  The  presumption  which 
without  the  consent  of  the  legislature,  and  the  &w  makes  as  to  the  intention  of  the 
that  the  bank  should  not  have  in  circula-  parties  to  the  bond  is  the  narfiiral  pre- 
tion  at  any  time  bills  exceeding  in  amount  sumption  in  both  cases.  Now  we  are  of 
the  capital  stock  actually  paid ;  any  cash-  opinion  that  the  terms  of  the  condition  in 
ler  or  other  officer  viohiting  these  provi-  this  case  axe  broad  enough  to  embrace 
sioDS  to  forfeit  not  leas  than  $1,000,  nor  the  whole  term  during  which  Rogers  was 
more  t^  ^^*?'<W0.  R.  was  appointed  cashier,  and  that  there  is  nothing  in  the 
cashier  of  the  baiUE  m  1809,  ffave  a  bond  form  of  the  appointment,  the  nature  of 
with  sureties  for  the  feithful  discharge  of  the  office,  the  words  of  the  condition,  or 
the  dntiee  of  the  office,  and  continued  the  conduct  of  the  parties,  that  rives  the 

S;5f''J^!ii^T-.  J'7"  *^'  t^  *^^     ^fS^^  indication  STany  intentiS  in  any 
bond  covered  an  the  time  which  R.  re-    party  that  the  bond  ehouia  be  limited  to  the 

!I?^^*5-  "1^'  T^  *^  ^'^  "^^^    P«"<>d  mentioned  in  the  original  charter 
2^  ?^f K^f'^SrS^  y  ^^  f  ^^^  T^^f''    "*  *^«  termination  of  the  corporation." 

^ni^J^fuf^^lS-  ^'*^P:S?«  '^®  ^  324.  which  was  an  action  li^nst  the 

ST^  i«-  ^'^Sf^'i'^'^fdv     ^®  ^^^  ^'^'^w  o^  »  ca«^i«'  for  the  fShful  per- 

rnJes  of  law  to  be  deduced  from  all  the  formance  of  his  duties.    The  charter  of 

OM  on  tbu  subject,  are  these :  when  the  the  bank  expired,  and  was  extended  by  a 

raa  Of  office  is  hmited  to  a  particular  new  act  of  the  legislature.    The  alleged 

penod,  as  a  year  or  five  years,  and  the  default  of  the  cashier  occurred  after  the 

person  appointed  cannot  continue  in  office  re-enactment  of  the  charter.    The  court 

for  a  kmger  period  without  a  new  appoint-  hdd,  that  where  an  act  of  mcorporation, 

meat,  then  the  official  bond,  if  nothmg  ap-  under  which  a  bond  was  taken  to  secure 
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*  17  the  *  ground  that  his  liability  was  exactly  defined  when  he 
assumed  it,  and  could  not  be  enlarged  or  varied  without  his 
consent,  either  by  the  party  receiving  the  guaranty  or  by  the 
operation  of  law.  In  England  it  has  been  held  that  the  surety  on 
the  bond  of  a  clerk  of  a  railroad  company,  which  was  dissolved  and 
united  with  another  railroad  company  also  dissolved,  by  a  statute 
providing  that  all  such  bonds  should  remain  in  force,  was  respon- 
sible for  the  default  of  the  clerk  after  the  union.  (/) 

The  Supreme  Court  of  the  United  States  have  taken  strong 
ground  upon  this  point.  They  have  decided  that  the  surety  is 
discharged  not  merely  by  payment  of  the  debt  or  a  release  of  the 
principal,  but  by  any  material  change  in  the  relations  between 
the  principal  and  the  party  to  whom  he  owes  a  debt  or  duty ;  and 
that  the  surety  cannot  be  held  in  such  case  by  showing  that  the 
change  was  not  injurious  to  him.  For  he  had  a  right  to  judge  for 
himself  of  the  circumstances  under  which  he  was  willing  to  be 
liable,  and  to  stand  upon  the  very  terms  of  his  contract,  (tw)  ^ 


the  good  conduct  of  one  of  the  officers  of 
the  corporation,  was  limited  in  its  dura- 
tion to  a  certain  period,  the  houd  mu^t 
have  the  same  limitation ;  because,  the 
parties  looking  to  that  act,  it  would  seem 
to  be  very  clear  that  no  responsibility  was 
contemplated  beyond  the  period  of  its 
specified  existence.  The  extension  of  the 
cnarter  beyond  the  period  of  its  first  limi- 
tation by  legislative  authority  does  not 
enter  into  the  contract,  and  cannot  en- 
large it.  See  S.  C.  Society  v.  Johnson, 
I  McCord,  41.  In  the  case  of  Bamford  v. 
lies,  3  Exch.  380,  a  bond,  reciting  that  A 
was  appointed  assistant  overseer  of  the 
parish  of  M.,  was  conditioned  for  the  due 
performance  of  his  duties,  "  thenceforth 
from  time  to  time,  and  at  all  times,  so 
long  as  he  should  continue  in  such  office." 
On  the  25th  June,  1840,  a  vestry  meeting 
was  held,  at  which  A  was  elected  assist- 
ant overseer  until  the  25th  March,  1841, 
at  a  salary  of  8rf.  in  the  pound  on  some 
sums  collected,  and  4d.  on  others.  Two 
justices,  by  their  warrant,  dated  9th  July, 
1840,  reciting  the  vestry  resolution,  and 
that  this  Ralary  had  been  fixed  for  the  exe- 
cution of  his  oiffice  until  the  25th  of  March 


then  next,  stated,  that  in  pursuance  of  the 
59  Geo.  III.  c.  12,  they  appointed  him  as- 
sistant overseer.  On  the  25th  March, 
1841,  he  was  again  elected  to  the  same 
office,  at  a  salary  of  £50  per  annum,  and 
was  reappointed  by  the  justices,  and  he 
continuecl  to  be  so  re-elected  and  reap- 
pointed by  the  justices  until  March,  1846. 
On  ceasing  to  hold  office,  he  retained 
moneys  in  his  hands.  IJeld,  that  the  sure- 
ties were  not  liable  on  the  bond.  See 
also  Mayor  of  Berwick-upon-Tweed  r. 
Oswald,  16  E.  L.  &  E.  236;  s.  c.  1  E. 
&  B.  295 ;  Frank  r.  Edwards,  16  £.  L.  & 
E.  477,  n.;  s.  c.  8  Exch.  214;  North- 
western Railway  Co.  t*.  Whinray,  26  E. 
L.  &  E.  488;  8.  c.  10  Exch.  77 ;  Kitson  v. 
Julian,  30  E.  L.  &  E.  326 ;  8.  c.  4  E.  &  B. 
854;  Jamison  v.  Cosby,  11  Humph.  273. 
And  see  Oswald  v.  Mayor  of  Berwick- 
upon-Tweed,  26  E.  L.  &  E.  85 ;  8.  c.  3  E. 
&  B.  653 ;  Mayor  of  Cambridge  v.  Dennis, 
21  Law  Kep.  375. 

(/)  Eastern  Union  R.  Co.  v.  Cochrane, 
9  Exch.  197. 

(m)  Miller  v.  Stewart,  9  Wheat.  680. 
In  this  case  a  bond  was  given,  conditioned 
for  the  faithful  performance  of  the  duties 


1  Any  change  in  the  contract  without  the  surety's  consent  releases  him,  Calvo  v, 
Davies,  73  N.  Y.  211  ;  and  it  is  immaterial  whether  he  is  injured  or  benefited,  Paine  v. 
Jones,  76  N.  Y.  274 ;  unless  he  assents  to  the  change,  Sajje  u.'Stronp,  40  Wis.  575.  The 
following  alterations  have  been  held  to  release  a  surety :  the  furnishing  a  more  powerful 
engine  and  Iwiler  for  a  higher  nrit-e  than  the  agreement  called  for,  Grant  v.  Smith,  46 
N.  Y.  93 ;  the  addition  of  another  joint  maker  to  a  note,  Hamilton  v.  Hooper,  46  la. 
M5;  the  addition  of  "surety/'  Kobinsoa  v.  Reed,  46  la.  219;  or  erasure,  Lamb  v. 
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So  in  Massachusetts,  the  sureties  on  a  cashier's  hond,  are  exon- 


of  the  office  of  deputy  coUector  of  direct 
taxes  for  eight  certain  townships,  and  the 
instnunent  of  the  appointment,  referred 
to  in  the  bond,  was  afterwards  altered,  so 
as  to  extend  to  another  township,  without 
the  consent  of  the  sureties.  The  court 
luid,  that  the  surety  was  discharged  from 
his  responsibility  for  moneys  subi^uently 
coUected  by  his  principal.  See  also  United 
States  i\  TiUotson,  1  Paine,  C.  C.  305 ; 
United  States  v.  Hilleeas,  3  Wash.  C  C. 
70;  Postmaster-GenenS  t^.  Reeder,  4  id. 
67S;  Chute  r.  Pattee,  37  Me.  102.  In 
May  hew  r.  Boyd,  5  Md.  102,  it  was  held, 
that  any  dealings  with  the  principal  debtor 
by  the  creditor,  which  amount  to  a  depart- 
ure from  the  contract  by  which  a  surety 
is  bound,  and  which  by  pouihUitif  might 
materially  vary  or  enlarge  the  latter's  iia- 
bUity  without  his  assent,  discharges  the 
surety.  In  the  case  of  Bonar  v.  McDon- 
ald, 3  H.  of  L.  Cas.  226;  8.  C.  1  £.  L.  & 
£.  1,  in  the  House  of  Lords,  the  facts  were, 
that  in  a  bond  by  cautioners  (sureties) 
fur  the  careful  attention  to  business  and 
the  faithful  discharge  of  the  duties  of  an 
agent  of  a  bank,  it  was  provided  "  that  he 
should  have  no  other  business  of  any  kind, 
nor  be  comiected  in  any  shape  w^ith  any 
trade,  manufacture,  or  mercantile  copart- 
nery, nor  be  agent  for  any  individual  or  co- 
partnery in  any  manner  or  way  whatsoever, 
nar  be  tecuril^  for  an^  individual  or  copart- 
ner jf  in  any  manner  or  way  vahaUoeoer."  The 
bank  subsec^uently,  without  the  knowledc^e 
of  the  sureties,  increased  the  salary  of  the 
asent,  he  undertaking  to  bear  one  fourth  part 
of  ail  losses  which  might  be  incurred  6y  his 
discounts.  Held,  affirming  the  decision  of 
a  majority  of  the  court  below,  that  this 
was  such  an  alteration  of  the  contract, 
and  of  the  liability  of  the  agent,  that  the 
sureties  were  discharged,  notwithstanding 
that  the  loss  arose,  not  from  discounts, 
but  from  improper  conduct  of  the  asent. 
And  see  Small  r.  Currie,  27  £.  L.  &  E. 
dOI.  But  in  Stewart  v.  McKean,  29  E.  L. 
&  E.  383,  s.  c.  10  Exch.  675,  the  plain- 
tiffs, bottle  manufacturers,  appointed  W. 
M.  their  agent  for  the  sale  of  bottles,  on 


commission,  and  received  the  following 
guaranty :  "  I  hereby  agree  to  guarantee 
my  brotner,  W.  M.'s  mtromissures,  as  your 
agent  in  Leith,  to  the  extent  of  £500." 
The  terms  of  the  sale  between  the  plain- 
tiffs  and  W.  M.,  at  the  time  of  the  guar- 
anty, were  that  the  moneys  received  should 
be  remitted  from  time  to  time,  and  an 
account  of  sales  rendered  at  the  end  of 
each  month,  or  when  required,  and  an  ac- 
count current  every  three  weeks.  It  was 
soon  after  agreed  between  the  plaintiffs 
and  W.  M.  that  the  account  current  should 
be  rendered  every  six  months,  and  subse- 
quently, in  pursuance  of  an  agreement  be- 
tween them,  W.  M.  from  time  to  time  gave 
his  promissory  notes  to  the  plaintiffs,  pay- 
able four  mouths  from  date,  for  sums 
having  no  relation  to  the  amount  due, 
transmitted  to  W.  M.  the  difference  be- 
tween the  money  then  in  his  hands  and 
the  amount  of  the  notes.  The  defendant 
had  no  knowledge  of,  and  never  mquired 
as  to  the  original  or  subsequent  terms  of 
delivery.  It  was  held  (PoUock,  C.  B.,  dis- 
senting), that  the  alteration  in  the  mode 
of  accounting  and  paving  did  not  dis- 
charge the  surety.  In  Mitchell  v.  Burton, 
2  Head,  613,  it  was  held,  that  if  two  or 
more  persons  become  the  sureties  of  a 
third  person,  to  a  bond,  and  the  obligees 
and  principal  obligor  erase  the  name  of, 
and  release  one  of  the  sureties,  without 
the  knowledge  or  consent  of  the  co-sure- 
ties, or  their  subsequent  ratification  of  the 
same,  they  are  not  bound  on  said  bond. 
And  further,  that  if,  however,  the  obliga- 
tion after  such  erasure,  is  presented  to 
other  persons,  who  sign  the  same  as  sure- 
ties, they  are  bound  by  their  undertaking, 
although  they  may  be  ignorant  of  the  cir- 
cumstances of  the  erasure,  and  of  the  fact 
that  the  other  sureties  on  the  bond  are  re- 
leased thereby.  The  erasure  was  visible, 
and  they  should  have  ascertained  all  the 
facts  in  reference  thereto  before  signing 
the  obligation,  and  not  having  done  so, 
are  bound  by  their  act.  See  also  General 
Steam  Navigation  Co.  v.  Rolt,  95  Eng. 
C.  L.  550. 


Paine,  46  la.  550;  or  that  interest  should  be  payable  "annually,"  Marsh  v.  Griffin.  42 
la.  408 ;  or  "  semi-annually,"  Fulmer  v.  Seitz,  68  Penn.  St.  237 ;  or  where  a  creditor 
without  the  surety's  consent  disposes  of  a  security  for  the  debt  in  a  manner  different 
from  that  provided  in  the  original  contract,  the  surety  is  discharged,  Polak  v.  Everett, 
I  Q.  B.  1).  669 ;  see  Holme  v,  Brunskill,  3  Q.  B.  D.  495 ;  or  if  a  creditor  parts  with  prop- 
erty pledged  for  a  debt  without  the  knowledge  or  against  the  will  of  suretv,  he  will  lose 
his  daim  against  the  surety  to  that  extent,  Kirkpatrick  t\  Howk,  80111.  122  —Pay- 
ment by  the  principal  maker  of  a  promissory  note  to  the  payee,  and  accepted  by  the 
latter  in  good  fiuth  and  without  notice,  which  is  afterwards  avoided  as  a  fraudulent 
preference,  will  not  operate  as  a  satisfaction  of  the  debt  so  as  to  discharge  the  surety. 
Petty  r.  Cooke,  L.  R.  6  Q.  B.  790. 
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erated  by  an  increase  of  the  capital  of  the  bank,  from  liability  for 
default  of  the  cashier  made  after  the  increase,  (mm)  ^ 

*  18       *  Anything,  therefore,  which  operates  as  a  novation,  dis- 

charges the  surety.  So  if  a  new  note  be  given  in  discharge 
of  a  former  one ;  (n)  and  it  has  been  adjudged,  upon  good  rea- 
sons, that  where  a  surety  is  in  fact  discharged  by  a  novation,  or 
by  a  material  change  of  the  debt,  and  in  ignorance  of  his  being 
thus  freed  from  his  liability  makes  a  subsequent  acknowledgment 
of  his  liability,  he  cannot  be  held  thereon,  (o)  But  the  guarantor 
may  assent  to  the  change,  and  waive  his  right  of  claiming  a  dis- 
charge because  of  it.  (p) 

*  19        *  In  general,  a  guaranty  to  a  partnership,  is  extinguished 

by  a  change  in  the  firm,  although  the  copartnership  name  is 
not  changed,  (q)    This  has  been  held  to  be  the  effect  of  such 


(mm)  Grocer's  Bank  v.  Kiogmaa,  16 
Gray,  473. 

(ti)  Burge  on  Saretjship,  b.  2,  c.  5; 
Letcher  i;.  Bank  of  the  Commonwealth,  1 
Dana,  82 ;  Castlemau  v.  Holmes,  4  J.  J. 
Marsh.  1 ;  Bell  v.  Martin,  3  Harrison, 
167;  Fanners'  &  Mechanics'  Bank  v. 
Kercheval,  2  Mich.  504. 

(o)  Merrimack  Co.  Bank  t*.  Brown,  12 
N.  H.  320;  Fowler  v.  Brooks,  13  id.  240. 
See  also  Hoe  r.  Harrison,  2  T.  R.  425. 

(d)  Fowler  t-.  Brooks,  13  N.  H.  240. 
In  tins  case  it  was  determined,  that  if  a 
surety,  with  knowledge  of  the  fact  that 
an  agreement  for  an  extension  of  time 
has  been  made  between  the  creditor  and 
the  principal,  make  a  new  promise  to  ^y 
the  debt,  he  cannot  afterwards  avail  him- 
self of  the  agreement,  as  a  discharge  of 
his  liability,  notwithstanding  there  was 
no  new  consideration  for  his  promise. 
And  see  Ex  parte  Harvey,  27  £.  L.  &  E. 
272. 

(q)  Bellairs  v,  Ebsworth,  3  Camp.  52 ; 
Russell  V.  Perkins,  1  Mason,  368 ;  Wes- 
ton V,  Barton,  4  Taunt.  673.  It  was  here 
hi-ldt  that  a  boqd  conditioned  to  repay  to 
five  persons  all  sums  advanced  by  them,  or 
any  of  them,  in  their  capacity  of  bankers, 
will  not  extend  to  sums  advanced  after  the 
decease  of  one  of  the  five  by  the  four  sur- 
vivors, the  four  then  acting  as  bankers. 
Man^/ieldy  C.  J.,  observed :  "  The  question 
here  is,  whether  the  original  partnership  be- 
ing at  an  end,  in  consequence  of  the  death  of 


Golding,  the  bond  is  still  in  force  as  se- 
curity to  the  surviving  four,  or  whether 
that  political    personage,  as  it  may  be 
called,  consisting  of  five,  being  dead,  the 
bond  is  not  at  an  end.  .  .  .  From  almost 
all  the  cases,  in  truth  we  may  say  from 
all  (for  though  there  is  one  adverse  case 
of  Barclay  v.  Lucas,  the  propriety  of  that 
decision  has  been  very  mucn  Questioned), 
it  results,  that  where  one  of  tne  obligees 
dies,  the  security  is  at  an  end.    It  is  not 
necessary  now  to  enter  into  the  reasons 
of  those  decisions,  but  there  may  be  very 
good  reasons  for  such  a  construction ;  it 
IS  very  probable  that  sureties  may  be  in- 
duced to  enter  into  such  a  security  by  a 
confidence  which  they  repose  in  the  integ- 
rity, diligence,  caution,  and  accuracy  of 
one  or  two  of  the  partners.    In  the  nature 
of  things,  there  cannot  be  a  partnership 
consisting  of  several  persons,  in  whicn 
there  are  not  some    persons  possessing 
these  qualities  in  a  neater  degree  than 
the  rest ;  and  it  may  be  that  the  partner 
dying,  or  going  out,  may  be  the  ver^ 
person  on  whom  the  sureties  relied ;  it 
would  therefore  be  very  unreasonable  to 
hold  the  surety  to  his  contract  after  such 
change."     See  also  Bodenham    t*.  Pur- 
chas,  2  B.  &  Aid.  39.    But  in  New  Haven 
County  Bank  v.  Mitchell,  15  Conn.  206, 
the  facts  were  as  follows :  The  guaranty 
of  A,  by  its  terms,  made  him  responsible 
to  B,  a  banking  institution,  for  sucn  PAper 
as  should  be  indorsed  by  the  firm  of  S.  M. 


1  Locke  V.  McVean,  S3  Mich.  470,  decided  that  the  guaiantor  of  the  performance  of 
a  contract  providinir  for  notes  at  four  months  without  interest,  to  be  renewed,  if  desired, 
for  sixty  days  at  eight  per  cent,  is  not  holden  for  notes  running  six  months  with  inter- 
est for  four  months  at  seven  per  cent  and  thereafter  at  eight,  nor  for  six  months'  notes 
at  eight  per  cent  after  four  months.    See  Thomas  v.  Stetson,  59  Me.  229. 
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change,  *  although  the  guaranty  given  to  the  firm  was  ex  -  *  20 
presaly  for  "  advances  by  them,  or  either  of  them. "  The 
mere  fact  that  the  partnership  is  very  nmnerous,  does  not  seem  to 
vary  this  rule,  if  the  guaranty  be  given  to  the  whole  firm.  But 
where  the  paortnership  was  numerous,  and  seven  of  the  members 
were  trustees  for  the  firm,  and  a  bond  was  given  to  these  trus- 
tees to  secure  the  faithful  services  of  the  clerk  of  the  company, 
and  a  part  of  the  trustees  died,  there  it  was  held  that  the  surviv- 
ing trustees  might  maintain  an  action  on  the  bond,  although  it 
was  shown  that  there  had  been  changes  in  the  company,  (r) 

A  guaranty  may  doubtless  be  a  continuing  contract,  and  be 
unaffected  by  a  change  of  circumstances,  as  to  the  subject-matter, 
and  idso  as  to  the  parties  for  whose  benefit  it  shall  enure.  It  may 
provide,  for  instance,  for  the  fidelity  of  a  cashier  in  a  bank,  as 
long  as  it  shall  continue  under  its  present  charter,  and  under  any 
extension  or  renewal  thereof.     So  provision  may  be  made  for  its 

&  6.,  and  lield  bj  B,  and  bound  A  to  that,  for  the  purpose  of  settling  the  part- 
save  B  harmless  from  aU  loss  which  nership  concerns,  the  partnership  relation 
B  mighfc  sustain  hy  reason  of  holding  between  the  partners  continued  to  subsist 
paper  indorsed  by  said  firm.  The  part-  after  the  dissolution,  and  the  notes  so  in- 
nersbip  of  S.  M.  &  G.  was  afterwards  dis-  dorsed  by  M  were  in  legal  contemplation 
soWed,  of  which  B  had  notice.  The  part-  indorsed  by  the  firm ;  consequently  they 
ners  then  executed  a  power  of  attorney  to  were  embraced  within  the  scope  and  true 
M,  who  had,  previously  to  the  dissolu-  meaning  of  the  guaranty.  And  in  Staats 
tion,  transacted  nearl^r  all  the  bank  busi-  v.  Howfett,  4  Denio,  559,  A  gave  B  an 
nesB  of  the  partnership  with  B,  authoriz-  undertaking  in  writing  as  f ^ows :  "  I 
in^  him  to  sign  and  indorse  notes  which  hereby  obligate  myself  to  hold  you  harm- 
might  be  considered  necessary  in  the  less  for  any  indorsement  you  may  make 
management  of  the  concern.  M  deliv-  for,  or  have  made  for,  the  late  firm  of 
ered  tne  power  to  B ;  after  which  M,  by  Peck,  Hewlett  &  Foster."  The  firm  had 
virtue  thereof,  continued  to  use  the  name  previously  become  dissolved  by  the  death 
of  S.  M.  &  G.,  as  drawers  and  indorsers  of  one  of  its  members.  A  note  subse- 
of  negotiable  paper,  which  was  discounted  quently  made  by  one  of  the  surviving 
by  B,  and  the  proceeds  credited  to  the  partners,  in  the  course  of  licinidating  the 
firm,  and  apnlied  in  mtyment  of  their  for-  business  of  the  firm,  and  signed  "  S.  B. 
mer  indebtedness  to  a.  Bv  virtue  of  such  Howlett,  for  the  late  firm  of  Peck,  How- 
power,  M  also  signed  in  tne  name  of  the  lett  &  Foster,"  was  indorsed  by  B.  Held^ 
firm  various  other  notes  which  were  in-  *  that  it  was  within  the  terms  of  the  guar- 
dorMd  by  A,  with  notice  of  the  dissolu-  anty.  The  case  of  Pemberton  v.  Oakes, 
tion,  and  knowing  that  these  notes  were  4  Uuss.  154,  illustrates  the  principle  of 
intended  to  be,  as  they  were  in  fact,  dis-  the  text.  See  further,  that  guaranties 
counted  by  B,  and  the  proceeds  applied  are  to  be  construed  strictly,  and  that  if 
in  payment  of  the  debts  and  liabilities  of  any  partners  be  taken  into  or  retire  from 
the  filnn.  In  the  course  of  these  transao-  a  firm,  the  guarantee  does  not  continue. 
tions,  M,  by  virtue  of  said  power,  in-  Simson  v.  Cook,  8  J.  B.  Moore,  588 ;  Kip- 
dorsed  two  notes,  which  were  discounted  ling  v.  Turner,  5  B.  &  Aid.  261 ;  Wright 
by  B,  and  the  proceeds  credited  to  the  v.  Russell,  3  Wils.  530 ;  Barclay  v.  Lucas, 
firm.  The  parties  to  these  notes  having  3  Dougl.  321 ;  Penoyer  v.  Watson,  16 
failed,  B  sought  a  remedy  on  the  guar-  Johns.  100;  Barker  v.  Parker,  1  T.  R. 
anty  against  A ;  and  it  was  held,  that  the  287 ;  Dry  v.  Dav^,  2  Per.  &  D.  249 ;  Place 
guaranty,  by  its  terms,  contemplated  only  r.  Delegal,  4  Bmg.  N.  C.  426 ;  Dance  v, 
such  paper  as  should  be  indorsed  by  the  Girdler,  4  B.  &  P.  34 ;  Myers  v.  £dge,  7 
firm  of  8.  M.  &  G.,  as  a  firm,  and  during  T.  R.  254. 
the  continuance  of  the  partnership,  but         (r)  Metcalf  i;.  Bruin,  12  East,  405. 
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validity  to  a  partnership  after  a  change  of  members,  perhaps  by 
adequate  covenants,  even  without  the  intervention  of  trustees; 
although  it  would  certainly  be  the  better,  if  not  the  only  safe  way, 
to  constitute  trustees.  But,  from  what  has  already  been  said,  it 
will  be  obvious,  that  unless  the  contract  of  guaranty  expressly 
provides  for  these  changes,  their  occurrence  discharges  the  guar- 
antor from  his  obligation.  («) 
*21  *The  obligation  of  guaranty  for  good  conduct  does  not 
seem  to  be  one  which  survives  the  obligee  and  passes  over 
to  his  representatives.  They  may  of  course  have  their  action  for 
any  liability  of  the  guarantor  incurred  by  the  default  of  the  party 
whose  good  conduct  is  guaranteed,  during  the  life  of  the  party 
receiving  the  guaranty.  But  when  he  dies,  the  guaranty  dies  also 
so  far,  that  if  the  party  for  whose  good  conduct  the  guaranty  is 
given,  goes  on  with  the  same  service  as  before,  but  now  rendering 
it  to  the  representatives  of  the  deceased,  they  cannot  hold  the 
guarantor  for  the  default  of  one  who  is  now  at  work  for  them. 
Thus,  a  bond  for  the  good  conduct  of  a  clerk,  when  the  obligee 
died,  and  the  executor  employed  the  same  clerk  in  arranging  and 
finishing  the  business  of  the  obligee,  was  not  held  sufficient  to 
maintain  an  action  by  the  executor  for  misconduct  of  the  clerk 
after  the  death  of  the  obligee,  (t^  ^ 

In  regard  to  the  subject-matter,  a  guaranty  to  cover  goods  sup- 
plied to  a  certain  amount,  without  restriction  of  time,  continues 
mitil  revoked ;  although  even  such  continuing  guaranty  may  be 


(«)  The  case  of  Barclay  v.  Lncas,  3 
Dougl.  321 ;  8.  c.  1  T.  R.  291,  n.  (a),  al- 
though it  has  been  doubted  on  some  points 
(see  Weston  v.  Barton,  4  Taunt.  681 ),  is 
yet  an  authority  for  this  principle,  that  if 
the  terms  of  the  contract  show  it  was  the 
intention  of  the  parties  that  the  liability 
should  continue,  such  will  be  the  case, 
although  the  names  of  the  firm  change. 
Such  was  evidently  the  court's  understaud- 
of  the  bond  m  that  case,  for  Lord 


mg 
Ma 


an$Jield  observed  :  "  The  question  turns, 
as  Lord  Chief  Justice  De  Grey  observes, 
in  the  case  which  has  been  cited,  upon  the 
meaning  of  the  parties.  In  endeavoring 
to  discover  that  meaning,  the  subject- 
matter  of  the  contract  is  to  be  considered. 
It  is  notorious  tliat  these  banking-houses 
continue  for  ages  with  the  occasional  ad- 


dition of  new  partners.  In  such  estab- 
lishments clerl^  are  necessary,  who  now 
and  then  succeed  as  partners,  an  arrange- 
ment very  proper  and  very  beneficial  to  the 
clerks.  The  iiouse  requires  security  for 
their  honesty.  Now  it  seems  to  me  to 
make  no  difference  whether  a  new  partner 
is  introduced  or  not,  for  there  is  no  doubt 
that  it  is  a  security  to  the  house.  I  am 
glad  that  there  is  a  distinction  between 
this  case  and  that  decided  in  the  Common 
Pleas  ,*  for  I  think  that  the  plaintiffs  are 
entitled  to  recover  to  the  extent  of  the 
whole  sum  embezzled,  or  at  all  erents  to 
the  extent  of  their  own  share.''  This 
principle  was  the  foundation  of  the  de- 
cision in  Pease  v.  Hirst,  10  B.  &  C.  122. 
(t)  Barker  v,  Paiker,  1  T.  li  287. 


1  A  continuing  guarantee  also  for  advances,  in  the  absence  nf  express  provision,  is 
revoked  as  to  subseouent  advances  by  notice  of  the  death  of  the  guarantor.  Coulthart 
V.  Clementson,  5  Q.  B.  D.  42. 
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discharged  by  a  change  of  the  terms  of  credit,  (u)  If  the  guar- 
antor means  to  limit  his  liability  to  a  single  transaction,  he  should 
80  express  it.  (v)  But  as  no  special  form  or  manner  of  expres- 
sion is  necessary,  if  this  purpose  may  fairly  be  gathered  from  the 
whole  contract,  courts  will  so  construe  it.  (w^ 


(m)  In  Barstow  v.  Bennett,  3  Camp. 
220,  A  gare  to  B  a  written  goarant^  to 
the  extent  of  £SQO  for  any  goods  he  might 
sopply  to  C,  provided  C  neglected  to  paj 
in  dae  time.  B  supplied  goods  to  C  ac- 
cordingly, at  two  months'  credit,  and  C 
pud  in  line  time  to  an  amount  exceeding 
X300.  The  account  having  run  for  some 
time  on  these  terms,  and  there  being  a 
balance  due  to  B,  a  new  account  was 
opened  on  new  terms  of  credit.  Hdd, 
that  the  guaranty  extended  to  aU  ^oods 
furnished  while  the  term  of  credit  re- 
mained unchanged,  but  not  to  those  fur- 
nished after  the  term  of  credit  was  changed, 
and  a  new  account  opened.  See  Hatcn  v. 
Hobbs,  12Gray,  447. 

(o)  Merele  v.  Wells,  S  Camp.  413.  In 
this  case  the  guaranty  was  in  tbeAe  words : 
"Gentlemen,  1  have  been  applied  to  by 
my  brother,  WiUiam  Welles,  jeweUer,  to 
be  l>ouiid  to  you  for  any  debts  he  may 
contract,  not  to  exceed  one  hundred 
pounds  (with  yon),  for  goods  necessary  in 
nis  business  as  a  jeweUer.  I  have  wrote 
to  say  by  this  declaration  I  consider  my- 
self bound  to  you  for  any  debt  he  may 
contract  for  his  business  as  a  jeweUer,  not 
exceeding  one  hundred  pounds,  after  this 
date.  (Signed^  John  Wells."  And  Lord 
EUenborouffh  said  :  "  I  think  the  defendant 
was  answerable  for  any  debt  not  exceeding 
one  hundred  pounds  which  WiUiam  Wel£ 
might  from  time  to  time  contract  with  the 
plaintiffs  in  the  way  of  his  business.  The 
fuaranty  is  not  confined  to  one  instance, 
but  applies  to  debts  successively  renewed. 
If  a  party  means  to  be  surety  only  for  a 
single  dealing,  he  should  take  care  to  say 
so.  By  such  an  instrument  as  this,  a  con- 
tinning  suretyship  is  created  to  the  speci- 
fied amount.  Tnere  must  be,  therefore, 
a  verdict  for  the  plaintiffs  for  £100." 
See  Brown  r.  Bachelor,  1  Hurl.  &  N.  255. 

(m)  See  Cremer  v.  Higginson,  1  Mason, 
323,  which  is  a  leading  case  on  this  subject. 
In  this  case,  the  letter  of  guaranty  con- 
tained this  clause:  "The  object  of  the 
present  letter  is  to  request  vou  if  conven- 
ient, to  furnish  them "  (Messrs.  Stephen 
and  Henry  Higginson),  "with  any  sum 
ther  may  want,  as  far  as  fiftv  thousand 
douars ;  say  fifty  thousand  douan.  They 
wiU  reimburse  yon  the  amount,  together 
with  interest,  as  soon  as  arrangements 
can  be  made  to  do  it;  and  as  our  em- 


bargo cannot  be  continued  much  longer, 
we  apprehend  there  wiU  be  no  mfii- 
culty  m  this.  We  shall  hold  ourselves 
answerable  to  you  for  the  amount."  It 
was  heidf  that  this  was  not  an  absolute 
original  undertaking,  but  a  guaranty ;  that 
it  covered  advances  only  to  Stephen  and 
Henry  Higginson  ^who  were  tneu  part- 
ners), on  partnership  account,  and  could 
not  be  applied  to  cover  advances  to  either 
of  the  partners  separately,  on  his  separate 
account;  that  the  authority  of  the  guar- 
anty was  revoked  by  the  dissolution  of  the 
partnership,  and  no  subsequent  advances 
made  by  the  party,  after  a  fuU  notice  of 
such  dissolution,  were  within  the  reach  of 
the  guaranty ;  that  the  letter  did  not  im- 
port to  be  a  continuing  ^aranty  for 
money  advanced,  toties  tpioties  from  time 
to  time,  to  the  amount  of  $50,000,  but  for 
a  single  advance  of  money  to  that  amount ; 
and  that,  when  once  advances  were  made 
to  $50,000,  no  subsequent  advances  were 
within  the  guaranty;  although,  at  the 
time  of  such  further  advances,  the  sum 
actuaUy  advanced  had  been  reduced  below 
$50,000  by  reimbursements  of  the  debtors. 
In  Grant  o.  Ridsdale,  2  Har.  &  J.  186,  a 
guaranty  in  the  foUowing  terms :  "  I  wiU 
giiarantee  their  engagements,  should  ^on 
wink  it  necessary,  for  any  transactions 
they  may  have  in  your  house,"  was  Md 
an  absolute  and  continuing  guaranty, 
until  countermanded.  —  So  wnere  the  de- 
fendant addressed  a  letter  to  the  plaintiffs, 
stating  that  his  brother  wished  to  go  into 
business,  and  promising  to  be  accountable 
for  such  goods  furnished  by  the  plaintiffs 
as  his  brother  should  caU  for,  from  $300 
to  $500  worth ;  in  consequence  of  which 
the  plaintiffs  furnished  him  with  divers 
parcels  of  goods ;  it  was  hdd,  that  this 
was  a  continuing  guaranty  to  the  amount 
specified,  and  was  not  limited  to  the  bill  of 
parcels  first  delivered.  Rapelye  v.  Bailey, 
5  Conn.  149.  See  also  Clark  v.  Burdett, 
2  HaU,  167.  — A  writing  in  these  words : 
"  I  agree  to  be  responsible  for  the  price  of 
goods  purchased  of  yon,  either  by  note  or 
account,  at  any  time  hereafter,  to  the 
amount  of  $100,"  is  a  continuing  guaranty 
to  that  extent,  for  goods  to  be  at  any  time 
sold  before  the  credit  is  recaUed.  Bent  v. 
Hartshorn,  1  Met.  24.  —  Many  of  the 
cases  seem  to  hold  with  Lord  EUenborough^ 
in  Merle  v.  Wells,  2  Camp.  413,  that  the 
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HOW  A   GUARANTOR  18  AFFECTED  BY  INDULGENCE   TO   A  DEBTOR. 

A  guarantor  is  entitled  to  a  just  protection.  But  this  principle 
is  not  carried  so  far  as  to  permit  him  to  compel  the  creditor 

*  28  *  unreasonably  to  proceed  against  the  principal  debtor,  (x)  ^ 
From  some  cases  it  may  be  doubted  whether  he  has  any 

power  in  this  way.    In  one  case,  (y)  it  was  held,  that  a  surety, 

gjoaranty  wUl  be  andentood  to  be  con-  2  Mich.  504 ;  Agawam  Bank  v.  Strerer,  16 

tinning,  nnless  exproMly   limited.      But  Barb.  82. 

the   contrary  opinion  was  expressed  in  (x)  It  seems  to  be  weU  settled  that 

White  V,  Keed,  15  Conn.  457.      In  that  mere  delay  by  the  creditor  to  proceed 

case  the  defendant  gave  the  plaintiff  a  against  the  pnncipal,  although  requested 

writing  in  these  words :  "  For  any  sum  to  do  so  by  tne  surety,  will  not  in  and  of 

that  my  son  G.  may  become  indebted  to  itself  discharge  the  surety.    Huffman  v. 

you,  not  exceeding  $200, 1  will  hold  my-  Hulbert,  13  Wend.  377 ;  Davis  v.  Higgins, 


self  accountable.''^  HM,  that  the  terms  3  N.  H.'  231 ;  BeUows  <;.  Lovell,  5  Tick, 
of  this  instrument  were  satisfied  when  307 ;  Erie  Bank  v,  Gibson,  1  Watts,  143 ; 
any  indebtedness  within  the  amount  Cope  v.  Smith,  8  S.  &  R.  110;  Johnson  v. 
limited  was  incurred  by  G.,  and  conse-  Flfuiter's  Bank,  4  8m.  &  M.  165;  Beebe  v. 
quently  that  it  was  not  a  continuing  Dudley,  6  Foster  (N.  H.),  249;  Bickford 
enaranty.  So  in  Boyce  v.  Ewart,  1  v.  Gibbs,  8  Gush.  184.  But  if  this  delay 
Bice,  126,  the  guaranty  was  in  these  of  the  creditor  operates  to  the  injury  of 
words :  "  The  bearer  is  about  to  commence  the  surety,  as  if  the  principal  debtor  was 
business,  to  assist  him  in  which  he  will  at  the  time  of  the  request  solvent,  but 
need  your  aid,  which,  if  you  render,  we  afterwards  became  insolvent,  and  the  sure- 
will,  in  case  of  failure,  indemnify  you  to  ty  will  not  be  able  to  collect  the  amount, 
the  amount  of  $4,000."  IMd,  that  it  was  he  is  pro  tanto  discharged.  Row  v.  Pulver, 
not  a  continuing  guaranty,  but  applicable  1  Cowen,  246 ;  State  v,  Revnolds,  3  Mo. 
to  the  bearer's  commencing  in  ouidness,  95 ;  Herrick  v.  Borst,  4  Hill  (N.  Y.),  650. 
and  that,  as  soon  as  the  bearer  had  re-  And  see  note  (c),po9f.  See  Miller  v.  Ber- 
funded  $4,000,  the  guarantv  ceased.  In  key,  27  Penn.  St.  317.  See  also,  for  a 
Fellows  V.  Prentiss,  3  Demo,  512,  a  gnar^  eeneral  statement  of  the  duties  arising 
anty  in  these  words :  "  I  hereby  agree  to  from  the  relation  of  principal  and  surety, 
guarantee  to  you  the  pavment  of  such  an  Huey  v.  Pinney,  5  Minn.  310. 
amount  of  goods,  at  a  credit  of  one  year,  (i)  Townsend  v.  Riddle,  2  N.  H.  448. 
interest  after'  six  months,  not  exceeding  And  Woodbury y  J.,  said :  "  Here  the  chai^ 
$500,  as  you  may  credit  to  A,"  was  kdd,  acter  of  the  defendant  as  a  surety  did  not 
not  to  be  a  continuing  guaranty,  but  it  appear  on  the  face  of  the  contract,  nor 
was  held  to  be  exhausted  oy  a  sinsle  pur-  was  it  proved  that  the  plaintiff  knew  him 
chase  of  jgoods  to  the  amount  m  $500.  to  be  oiUy  a  surety.  Here  he  was  not  lia- 
See  also  Whitney  v.  Groot,  24  Wend.  82 ;  ble  as  a  mere  indorser  on  the  same  instru- 
Lawrence  v.  McCalmout,  2  How.  26 ;  ment,  or  as  a  guarantor  on  a  separate  one. 
Chapman  ».  Sutton,  2  C.  B.  684 ;  Tanner  No  time  for  an  adjustment  with  the  prin- 
V.  Idooie,  1 1  Jur.  1 1 ;  Allnut  i;.  Ashendon,  cipal  was  fixed  by  law ;  no  delay  was  mven 
5  Man.  &  G.  392 ;  Hitchcock  v.  Hum-  to  him  after  a  request  by  the  surety  lor  a 
phrey,  id.  559 ;  Martin  v,  Wright,  9  Jur.  prosecution ;  no  new  engagement  for  f oi^ 
178;  Johnston  v.  Nicholls,  1  C.  B.  251 ;  bearance  appears  to  have  been  entered  into 
Farmers'  &  Mechanics'  Bank  v,  Kercheval,  between  the  creditor  and  debtor." 

1  Harris  t^.  Newell.  42  Wis.  687,  decided  that  a  surety  was  not  discharged  if  thecred- 
iK>r  after  notice  from  him  failed  to  proceed  against  the  principal,  but  that  equity,  in  some 
cases,  would  interfere  to  compel  the  prindp^  to  pay,  or  the  creditor  to  proceed  against 
lliUk. 

24 


CH.  TIL]  GUAEANTT.  *  24 

who  was  injured  by  a  delay  in  suing  the  principal  debtor,  was  not 
dischai^Gd,  on  the  ground  that  he  might  have  insured  a  prompt 
demand  against  the  debtor,  by  making  himself  an  indorser  instead 
of  a  surety.  But  this  would  have  secured  only  a  demand,  and 
not  a  suit ;  and  it  seems  hard  and  severe  to  say  that  because  one 
does  not  secure  to  himself  the  precise  and  immediate  demand  and 
notice  necessary  to  hold  indorsers,  he  shall  not  be  entitled  to  any 
care  or  diligence  on  the  part  of  the  creditor.  It  would  seem  to  be 
a  just  and  reasonable  rule,  that  the  guaranteed  creditor  should 
use  in  collecting  the  debt  from  the  original  debtor,  the  same  care 
and  diligence  which  prudent  creditors  commonly  use  in  collecting 
their  debts ;  they  have  certainly  no  right  to  neglect  a  guaranteed 
debt  because  it  is  guaranteed,  (yy) 

K  the  surety  requests  the  creditor  to  collect  the  debt,  and  there 
is  refusal  and  delay,  and  subsequent  insolvency,  it  would  seem 
difficult  to  resist  the  surety's  claim  to  be  discharged.  (2) 
*  In  1816  it  was  said  by  the  Supreme  Court  of  New  York,   *  24 
in  a  case  where  such  facts  were  pleaded  and  demurred  to, 
that  the  plea  was  good,  and  the  defence  sufficient,  (a)  ^    Ghancel- 

(jrjr)  Hoffman  v.  Bechtel,  53  Penn.  St.  (a)  Pain  v.  Packard,  13  Johns.  174. 

190.    For  a  case  in  which  the  right  to  r^  And  see  People  v.  Jansen,  7  id.  386.    In 

oorer  was  lost  hy  laches,  see  Whiting  v,  Herrick  v.  Borst,  4  Hill  (N.  Y.|,  650,  it 

StaeeT,  15  Gray,  270.  was  held,  that  although  the  creditor  neg- 

{z)  In  the  Trent  Navigation  Co.  v.  lect  to  prosecute  the  princip>al  after  a 
Harley,  10  East,  35,  Lord  Ellenborouah  request  hy  the  surety,  this  will  not  dis- 
Baid :  ''  The  only  question  w,  whether  the  charge  the  surety,  if  the  principal  was  then 
laches  of  the  obliges,  in  not  calling  upon  Insolvent.  And  the  surety,  in  order  to 
the  principal  ao  soon  as  they  might  have  estabUsh  a  defence  of  this  kind,  must  show 
done,  if  tlie  accounts  had  been  properly  clearly  that  at  the  time  the  request  was 
examined  from  time  to  time,  be  an  estop-  made,  the  debt  could  have  been  collected 
pel  at  law  [in  an  action]  against  the  sure-  of  the  principal.  Cowen,  J.,  then  observed : 
ties  ?  I  know  of  no  such  estoppel  at  law,  '*  The  view  taken  of  the  question  in  Huff- 
whatever  remedy  there  may  be  m  equity."  man  v,  Hulbert,  13  Wend.  377,  the  only 
And  in  Dawson  v.  Laws,  23  £.  L.  &  £.  case  in  this  court  where  the  kind  or  do- 
365,  the  Vice-OhanceUor  said,  that  in  or-  gree  of  insolvency  on  which  the  surety  is 
der  to  discharge  sureties  for  the  faithful  to  be  discharged  has  been  noticed,  is  not 
mrformance  of  duties  by  their  principal,  inconsistent  with  the  direction  given  at  the 
irom  their  oblivion,  there  must  be  such  circuit.  Mr.  Justice  Nelson  there  said, 
ta  act  of  conmvance  as  enabled  the  party  the  rule  is  founded  on  the  assumption  that 
to  get  the  fund  in  his  hands,  or  such  an  the  debt  is  clearly  collectible  by  suit ;  and 
act  of  gi'ow  negligence  as  to  amount  to  a  upon  this  nound  only  can  the  rule  be  de- 
wilful  snuttinf  of  the  person's  eyes  to  the  fended.  Again,  he  says,  there  must  be 
fraud  which  the  party  was  about  to  com-  something  more  than  an  ability  to  pay  at 
mit,  or  something  approximating  to  it.  the  option  of  the  debtor.    Among  other 

1  Pain  V.  Packard,  13  Johns.  1 74,  tupra,  was  criticised  as  a  clear  and  unwarranted 
departure  firom  the  common  Uw  relating:  to  sureties,  in  Inkster  v.  Marshall  Bank,  80 
MidL  143.  In  Newoomb  p.  Hale,  90  N.  T.  326,  dintinguiahing  Pain  v,  Packard,  13 
Johns.  1 74,  supray  the  neglect  of  the  assignee  of  a  guaranteed  bond  secured  by  a  mort- 
gage of  land  to  sell  the  land  after  notice  br  the  guarantor  was  held  not  to  dischazge 
the  guanntor  although  the  land  afterwards  depredated  in  value. 
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lor  Kent  has  questioned  the  law  of  this  case,  and  it  is  said  that 
two  of  the  judges  of  the  court  afterwards  retracted  their  opinion. 
But  in  1833,  the  Supreme  Court  of  the  same  State  seemed  to  hold 
the  same  views.  In  1811  this  court  decided,  that  a  mere  delay  in 
calling  on  tlie  principal  will  not  discharge  the  surety.  (6) 
*  26  Of  *  this  there  seems  no  question ;  and  the  objection  to  dis- 
charging him  where  he  requests  a  collection  of  the  debt  and 
is  injured  by  the  refusal,  rests  upon  the  right  and  power  of  the 
surety  to  pay  the  debt  himself  whenever  he  pleases,  and  then  take 
his  own  measures  against  the  debtor.  It  would  be,  however,  un- 
just to  hold  him  liable  on  this  ground,  where  he  has  been  injured 
by  the  certain  fault  of  the  party  to  whom  he  makes  the  guar- 
anty, (c?)    And  from  a  consideration  of  the  cases,  and  the  reasons 

reasons  he  mentions  the  surety  haying  a  was  speaking  to  the  Question  whether  the 

remedy  of  his  own  by  payment  and  suit,  a  defence  should  not  nave  been  speciaUy 

reason  whicli,  as  I  mentioned,  would  in  pleaded  as  it  was  in  Pain  v.  Packard.    On 

other  cases  deprive  the  party  complaining  the  other  hand,  it  has  often  been  said  that 

of  all  claim ;  for  in  no  other  ease  that  I  the  defence  should  not  be  encouraged,  but 

am  aware  of  can  he  demand  compensation  rather  discountenanced ;  and  several  de- 

or  raise  a  defence  grounded  on  his  own  cisions  will  be  found  to  have  proceeded  on 

neglect.     What  principle  such  a  defence  this  ground." 

should  ever  have  foimd  to  stand  upon  in  (6)  People   v.  Jansen,   7  Johns.   336. 

any  court  it  is  difficult  to  see.    It  introduces  The  authorities  all  agree  upon  this  point. 

a  new  term  into  the  creditor's  contract.  Hunt  v.  United   States,   1   Gallison,  32 ; 

It  came  into  this  court  without  precedent  Naylor  r.  Moody,  3  Blackf .  93 ;  Hunt  v. 

(Pain  V.  Packard,  13  .Johns.  1 74 ),  was  after-  Bndgham,  2  Pick.  581 ;  Wintor  v.  Branch 

wards  repudiated  even  by  the  Court  of  Bank,  23  Ala.  762 ;  Nichols  ?\  McDowell, 

Chancery  (King  v.  Baldwin,  2  Johns.  Ch.  14  B.  Mon.  7.    And  even  an  agreement  by 

554),  as  it  always  has  been  both  at  law  the  creditor  to  enlarge  the  time,  unless  it 

and  equity  in  England ;  but  was  restored  is  made  upon  such  consideration,  or  in  such 

on  a  tie  in  the  Court  of  Errors,  turned  by  form  as  to  be  binding  upon  him,  and  to 

the  casting  vote  of  a  layman.     King  v.  estop  him  from  suing  the  principal,  does 

Baldwin,  17  Johns.  384.    Piatt,  J.,  and  not  discharge  the  surety.    Leavitt  v.  Sav- 

YateSy  J.,  took  that  occasion  to  acknowl-  age,  16  Me.  72 ;  Bailey  v.  Adams,  10  N.  H. 

edge  that  they  had  erred  in  Pain  v.  Pack-  162 ;  Joslyn  v.  Smith,  13  Vt.  353;  Harter 

ard,  as  Senator  Van  Vechten  showed  most  t*.  Moore,  5  Blackf.  367 ;  Farmers'  Bank  p. 

conclusively  that  the  whole  court  had  done.  Hayuolds,  13  Ohio,  84.    And  see  note  (/), 

The  decision  was  obviously  erroneous  in  post. 

another  respect,  as  was  also  shown  by  that  (c)  The  better  authorities  agree  that 

learned  senator.    It  overruled  a  previous  if  the  surety  can  positively  and  clearly 

decision  of  the  same  court  in  Le  Guen  v.  show  an  injury  to  liimself  by  the  failure 

Governeur,  I  Johns.  Cas.  492,  on  the  ques-  of  the  creditor  to  prosecute  adtter  request, 

tion  of  res  judicata ;  necessarily  so,  unless  he  is  exonerated,  pro  tanto.    How  t*.  Pul- 

it  be  conceded  that  the  defence  belongs  ver,  1  Cowen,  246;  State  v.  Reynolds,  3 

exclusively  to  equity.     I  do  not  deny  that  Mo.  95 ;  Manchester  Iron  Co.  v.  Sweeting, 

the  error  has  become  inveterate,  though  10  Wend.  162;  Goodman  r.  Griffin,  3  Stew, 

it  has  never  been  treated  with  much  favor.  (Ala.)  169;  Hogaboom  r.  Herrick,  4  Vt. 

A  dictum  was  referred  to  on  the  argument,  131 ;  Johnston  i'.  Thompson,  4  Watts,  446 ; 

in  the  Manchester  Iron  Man.  Co.  v.  Sweet-  Wetzel  r.  Sponsler's  Exr's,  18  Penn.  St. 

ing,  10  Wend.  162,  that  the  refusal  to  sue  460;  Lang  r.  Brevard,  3  Strob.  Eq.  59. 

is  tantamount  to  an  agreement   not  to  In  Locke  v.  United  States,  3  Mason,  446, 

Erosecute  the  surety.     The  remark  meant,  it  was  held,  that  the  neglect  of  the  post- 

owever,  no  more  than  that  such  a  neglect  master-general  to  sue  for  balances  due  by 

as  amounts  to  a  defence  is  like  the  agree-  postmasters,  within  the  time  prescribed 

ment  not  to  sue  in  respect  to  being  receiv-  by  law,  although  he  thereby  is  rendered 

able  under  the  general  issue.    The  judge  personally  chargeable  with  such  balances, 
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on  which  they  rest,  we  think  this  rule  may  be  drawn:  that  a 
surety  is  discharged  where  the  creditor,  after  notice  and  request, 
has  been  guilty  of  a  delay  which  amounts  to  negligence,  and  by 
this  negligence  the  surety  has  lost  his  security  or  indemnity,  (ee) 
If,  however,  in  that  case  the  creditor  should  show  full  knowledge 
and  an  equal  negligence  on  the  part  of  the  guarantor,  or  his 
assent,  or  that  security  was  given  him  by  the  principal  debtor,  it 
would  be  difficult  to  point  out  any  acknowledged  principles  which 
would  lead  to  his  discharge,  (rf)  ^  In  some  of  our  States  statutory 
provisions  give  a  surety  a  right  to  require  the  creditor  to  proceed 
against  the  principal. 

*  A  guarantor  or  surety  has  a  right  to  expect  that  the  *  26 
creditor  will  not  wantonly  lose  or  destroy  his  claims  against 
the  principal  debtor,  with  the  intention  of  falling  back  upon  the 
liability  of  the  guarantor,  {e)  For  the  guarantor  promises  only 
to  pay  the  debt  of  another,  in  case  that  other  does  not  pay  it ;  and 
this  contract  is  held  to  imply  some  endeavor  and  some  diligence 
on  the  part  of  the  creditor  to  secure  the  debt  from  the  principal 

is  not  a  discharge  of  the  postmasters  or  99;  Solomon  v.  Gregory,  4  Harrison,  112; 

their  sureties  npon  their  official  bonds.  New  Hampshire  Savings  Bank  v.  Colcord, 

And  in  Bellows  r.  Lovell,  5  Pick.  307,  the  15  N.  H.  119.     See  also  Dav  v.  Rid^'ay, 

Supreme  Court  of  Massachusetts  held,  that  1 7  Penu.  St.  303 ;  Weiler  v.  Aoch,  25  Penn. 

a  refusal  of  the  creditor  to  sue  the  princi-  St.  525.    Or  if  the  surety,  being  informed 

pal  upon  a  mere  request  of  the  surety,  un-  of  such  an  arrangement,  assents  to  it,  it 

accompanied  with  an  offer  of  indemnity  is   no  defence  to   him.    Tyson  v.  Cox, 

against  the  costs  and  charges  of  the  suit,  Turn.  &  K.  395 ;  Smith  v.  Winter,  4  M. 

is  not  a  defence  at  law  to  a  suit  against  &  W.  519 ;  La  Farge  v.  Herter,  11  Barb, 

the  surety,  notwithstanding  the  principal  159 ;  Woodcock  v.  Oxford  &  Worcester 

may  afterwards  have  become  insolvent.   So  Railway  Co.  21  E.  L.  &  E.  285;  s.  c.  1 

in  l)avisr.  Huggins,3N.  H.  231,whereone  Drewry,  521;    Dubnisson  v.  Folkes,  30 

who  had  sinied  a  promissory  note  as  sure-  Miss.  432  ;  Shook  t;.  State,  6  Ind.  113; 

ty  requested  the  payee  to  collect  the  money  Bangs  v,  Mosher,  23  Barb.  478.    Or  if  the 

of  the  principal,  but  the  payee  neglected  surety  has  been  amply  secured  and  indem- 

■o  to  do  until  the  principal  \>ecame  insol-  nified  by  the  principal,  even  if  the  exten- 

Tent ;  it  was  he/d,  that  the  surety  was  not  sion  was  made  without  his  consent.    Smith 

discharged.    See  Strong  v.  Foster,  17  C.B.  v.  Estate  of  Steele,  25  Vt.  427.    Other- 

201.  wise  if  he  assents  in  ignorance  of  the  real 

(ce)  Shimerp.  Jones,  47Penn.  St.  268;  facts.    West  v.  Ashdown,  1  Bing.  164; 

Ward  V.  Stout,  32  UL  399 ;   Strickler  p.  Robinson  r.  Offutt,  7  Monr.  541.     See  also 

Borkholder,  47  Penn.  St.  476.  antef  p.  *  17,  note  (m). 

(d)  And  it  has  been  expressly  held,  {e)  N.  H.  Savines  Bank  v,  Colcord, 

that  if  the  extension  of  payment  is  given  15  N.  H.  119;   Holt  v.  Bodey,  18  Penn. 

to  a  principal,  at  the  instance  of  the  surety  St.  207 ;   Perrine  v.  Fireman  s  Ins.  Co. 

or  with  his  consent,  the  surety  is  not  dis-  22  Ala.  575. 
chaq;ed.    Snydam  v,  Vance,  2  McLean, 

1  Where  a  co-partnership  gave  a  conrinuing  guaranty  to  a  State  bank  for  loans, 
the  bank  reorganizing  into^  a  national  bank,  at  a  time  when  the  loans  were  not  fally 
paid  up,  and  the  corporation  then  dissolved,  and  afterwards  one  partner  in  writing 
acknowledged  the  validity  of  the  obli^ration,  relying  on  which  the  bank  extended  the 
time  of  payment,  it  was  held  that  the  indebtedness  incurred  before  reorganization  could 
be  recovered  from  such  partner  but  not  from  the  copartnership,  since  its  dissolution 
coded  the  guaranty.    City  Bank  v.  Phelps,  86  N.  Y.  484. 
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debtor,  (ee)  To  this  the  guarantor  is  entitled ;  but  this  does  not 
give  bim  the  right  to  debar  the  principal  debtor  from  all  favor  or  in- 
dulgence. It  was  once  uncertain  whether  a  forbearance  of  the  debt 
did  not  discharge  the  guarantor ;  but  it  is  now  well  settled  that 
a  mere  forbearance,  leaving  to  the  creditor  the  power  of  putting 
his  claim  in  suit  at  any  time,  does  not  have  this  effect.  (/)^ 

(fe)  Dyer  v.  Gibeon,  16  Wis.  557.  a  suit  before  the  expiration  of  the  ex- 
(/)  It  is  well  settled  that  mere  delaj  tended  time ;  and  when  such  an  agree- 
without  fraud,  or  a^preement  with  the  ment  is  made  the  surety  is  discharged, 
principal^  does  not  discharge  the  surety.  Leavitt  v.  Savage,  16  Me.  72;  Lime  Rock 
ilunt  17.  United  States,  1  Gallison,  32;  Bank  v.  MaUett,  84  id.  547;  Bailey  v. 
Nay  lor  v.  Moody,  3  Blackf.  93;  Hunt  o.  Adams,  10  N.  U.  162;  Hoyt  v.  French, 
Bndgham,  2  Fick.  581 ;  Townsend  v.  4  Foster  (N.  H.),  198 ;  Joslyn  v.  Smith, 
RidcOe,  2  N.  H.  448;  I«avitt  v.  Savage,  13  Yt.  353;  Wheeler  v.  Washburn,  24  id. 
16  Me.  72 ;  Freeman's  Bank  v,  Rollins,  293 ;  Chace  r.  Brooks,  5  Cush.  43 ;  Hoff- 
13  id.  202;  Johnston  v.  Searcy,  4  Yerff.  man  v.  Coombs,  9  Gill,  284;  Payne  r. 
182 ;  Dawson  v.  Real  Estate  Bank,  5  Ark.  Commercial  Bank,  6  Sm.  &  M.  24 ;  New- 
283;  Montgomery  v.  Dillingham,  3  Sm.  ell  v.  Hamer,  4  How.  (Miss.)  684;  Coman 
&  M.  647  ;  People  v.  White,  11  111.  342 ;  v.  State,  4  Blackf.  241 ;  Farmera'  Bank  v, 
Dorman  v.  Bigelow,  I  Fla.  281.  To  have  Ra3molds,  13  Ohio,  84  ;  Haynes  v.  Cov- 
Buch  effect,  there  must  be  an  actual  agree-  ington,  9  Sm.  &  M.  470 ;  Anderson  v. 
ment  between  the  creditor  and  the  prin-  Mannon,  7  B.  Mon.  217;  Sawyer  v.  Pat- 
ernal to  extend  the  time  of  payment  terson,  11  Ala.  523  ;  Gray's  Exr's  v. 
Hutchinson  v.  Moody,  18  Me.  393 ;  Fuller  Brown,  22  id.  262 ;  Moss  v.  Hall,  5  Exch. 
r.  Milford,  2  McLean,  74 ;  Greely  v.  Dow,  46 ;  Phillips  v.  Rounds,  33  Me.  357  ; 
2  Met.  176;  Wagman  v,  Hoag,  14  Barb.  Thomas  v.  Dow,  id.  390;  TurriU  v.  Boyn- 
232;  Campbell  v.  Baker,  46  Penn.  St.  ton,  23  Vt.  192;  Bangs  r.  Strong,  4  Comst. 
263.  And  the  agreement  must  be  upon  315 ;  Miller  v.  Stem,  12  Penn.  St.  383 ; 
sufficient  consideration,  and  must  amount  Mitchell  v.  Gotten,  3  Fla.  134 ;  Burke  v. 
in  law  to  an  estoppel  upon  the  creditor,  Cruger,  8  Tex.  60.  Therefore  a  surety  in 
sufficient  to  prevent  him  from  beginning  a  specialty  is  not  discharged  by  a  parol 

I  Allen  17.  Brown,  124  Mass.  77 ;  unless  it  is  the  creditor's  duty  to  sue.  Supervisors 
V.  Otis,  62  N.  Y.  88 ;  and  is  so  requested  by  the  surety,  Clark  i^.  Sickler,  64  N.  Y.  231 ; 
or  the  forbearance  is  to  the  surety's  injunr,  McKecknie  v.  Ward,  58  N.  Y.  541 ;  after  a 
like  request,  Colgrove  r.  Tallman,  67  N.  X .  95.  But  an  agreement  for  forbearance  be- 
tween the  debtor  and  creditor  without  the  surety's  consent  will  discharge  the  latter, 
Albion  Bank  v.  Burns,  46  N.  Y.  170 ;  Myers  <;.  First  Bank,  78  111.  257 ;  Amer.,  &c.  Co. 
V.  Gnmee,  44  Wis.  49 ;  Buck  v.  Smiley,  64  Ind.  431 ;  Apperson  v.  Cross,  5  Heisk.  481 ; 
Bonney  v.  Bonney,  29  la.  448 ;  Rose  v.  Williams,  5  Kans  483 ;  Brown  v.  Prophit,  53 
Miss.  649 ;  on  a  valid  consideration,  Hojrshead  v.  Williams,  55  Ind.  145 ;  if  the  extended 
time  is  definite,  however  short,  Berrv  v.  Pullen,  69  Me.  101 ;  Smith  v.  Shelden,  35  Mich. 
42 ;  per  Bhclcbwrn,  J.,  in  Swire  v.  Redman,  1  Q.  B.  D.  636 ;  and  barring  suit  until  its 
expiration,  McKecknie  v.  Ward,  58  N.  Y.  541 ;  Howell  v.  Sevier,  1  Lea,  360;  Wright 
D.  Watt,  52  Miss.  634 ;  Hosea  r.  Rowley,  57  Mo.  357 ;  Byers  v.  Uussey,  4  Col.  515 ;  but 
otherwise  if  the  debtor  indemnifies  the  surety,  Kleinhaus  v.  Generous,  25  Ohio  St.  667 ; 
or  if  the  surety  is  nevertheless  allowed  to  sue,  Calvo  v.  Davies,  73  N.  Y.  211.  An  un- 
executed  or  void  agreement,  however,  to  extend  the  time  of  payment,  not  creating  an 
extension  in  fact,  (ioes  not  discharge  a  surety.  Jafira^  v.  Crane,  50  Wis.  349.  —  An 
agreement  to  extend  the  time  of  payment  of  a  note  "  until  after  threshing"  is  for  a  suffi- 
ciently definite  time  to  discharge  a  non-assenting  surety.  Moulten  v.  rosten,  52  Wis. 
169.  If  money  is  payable  in  instalments,  and  tne  creditor  nves  time  to  the  principal 
debtor  for  the  payment  of  one  of  them,  the  sarety  is  not  discharged  as  to  the  other 
instalments.  Croydon  Gas  Co.  v.  Dickinson,  2  C.  P.  D.  46  ;  but  if  a  creditor  learns, 
after  the  accruing  of  an  action  against  two  or  more  persons,  that  one  of  them  is  a  surety, 
and  then  gives  time  to  the  principal  without  the  surety's  consent,  the  latter  is  in  equity 
discharged,  Overend,  &c  Co.  v.  Oriental  Corporation,  L.  R.  7  H.  L.  848. — Joint  aebt- 
ors  cannot  by  mutual  arrangement,  with  notice  to  creditor,  make  one  of  them  a  surety 
merely,  and  deprive  the  creditor  of  his  right  to  treat  them  as  Joint  debtors.  Swiro  v. 
Redman,  1  Q.  B.  D.  536.     Contra,  Colgrove  v.  Tallman,  67  N.  Y.  95. 
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Thus,  the  neglect  of  postmasters  to  sue  for  *  balances  due  *  27 
them  does  not  discharge  their  sureties,  (j)  Nor  does  the 
continuance  in  office  of  a  cashier  or  treasurer,  by  a  corporation 
after  discoTorj  of  his  default,  or  non-notice  thereof  to  the  surety, 
necessarily  discharge  the  surety,  (^gg)  Where  a  creditor  received 
the  interest  in  advance  for  sixty  days,  this  did  not  discharge  the 
surety ;  for  though  it  undoubtedly  signified  that  the  debt  was  not 
to  be  demanded  within  that  period,  yet  it  might  have  been  at 
any  moment.  (A)  So  where  a  bank  renewed  a  note  on  receiving 
twenty-^ve  per  cent,  and  the  interest  on  the  remainder  for  a  cer- 
tain period,  the  note  lying  in  the  bank  overdue,  the  surety  was 
not  discharged,  (t)  ^ 


agreemenft  between  the  creditor  and  the 

principal  on  the  day  the  debt  became  due, 

to  allow  the  principal  one  year  more  for 

payment.     Tate    v.  Wymond,  7   Blackf. 

240.    Bat  the  agreement  for  extension 

most  not  only  be  valid  and  binding  in 

law,  bnt  the  time  of  the  extension  must 

be  definitely  and  precisely  fixed.    Miller 

V.  Stem,  2  Fenn.  St.  286 ;  ParneU  v.  Price, 

3  Rich.  L.  121 ;  Waddlington  v,  Gary, 

7  Sm.  lb  M.  522;   Gardner  v.  Watson, 

13  HL  347 ;  Waters  v.  Simpson,  2  Gilman, 

570 ;  People  v.  McHatton,  id.  638 ;  McGee 

V.  Metealf,  12  Sm.  &  M.  535.    And  the 

sureties  are  not  discharged  by  the  giving 

of  time  to  the  principal,  if  a  right  has 

been  reserved  in  the  contract  to  proceed 

against  the  sureties  at  any  time.    Wyke 

V.  Rogers,  12  E.  L.  &  £.  162;  a.  o.  1  De 

Gex,  M.  &  G.  408 ;  Viele  v.  Hoa^,  24  Vt. 

46;  Hnbbell  v.  Carpenter,  1   SSd.  171; 

Wsfman  v.  Hoag,  14  Barb.  232. 

(^)  See  Locke  v.  United  States,  3  Ma- 
son, 446 ;  cited  ante,  note  (c),  P'  *25. 

(^)  Pittsburgh,  &c  R.  R.  Co.  v.  Shaef- 
fer,  59  Pa.  St.  350. 

(A)  Oxford  Bank  v.  Lewis,  8  Pick.  458. 

(i)  Blackstone  Bank  u.  Hill,  10  Pick. 
129.  And  the  fin^>and  of  this  decision  is 
thns  stated  by  the  court :  "  The  first  ob- 
jection that  an  extension  of  credit  was 
given  to  the  principal  without  the  consent 
of  the  surety,  if  made  out,  would  be  a 
good  defence,  but  it  is  not  supported  in 

g>int  of  fact.  The  principle  is  stated  in 
xford  Bank  r.  Lewis,  8  Pick.  458,  that 
to  discharge  the  surety,  the  contract  for 
new  credit  must  be  such  as  will  prevent 
the  holder  of  the  note  from  bringing  an 


action  against  the  principal.  The  pkdn- 
tifCs  were  not  precluded,  ojuring  such  sup- 
posed renewea  term  of  credit,  from  suing 
the  principal  in  the  case  under  consider- 
ation. As  to  the  understanding  that  the 
plaintiffs  were  not  to  collect  the  notes 
unless  they  should  want  money,  that 
was  a  matter  of  courtesy  rather  than  of 
legal  obligation.  The  strongest  circum- 
stance showing  a  renewed  credit  is  the 
receiving  of  interest  in  advance;  but  in 
the  case  of  Oxford  Bank  v.  Lewis,  where 
that  point  was  directly  adjud^d,  it  was 
heldy  that  that  circumstance  did  not  tie 
the  hands  of  the  plaintiffs,  if  at  any  time 
tbey  thought  it  necessary  for  their  secur- 
ity to  bring  an  action."  See  also  Strafford 
Bank  v.  Crosby,  8  Greenl.  191.  But  these 
cases  seem  to  rest  on  the  ground  of  usage 
of  the  bank,  and  that  the  same  was  known 
to  the  sureties,  and  acauiesced  in  by  them. 
And  it  was  accordingly  held  in  Crosby  v. 
Wyatt,  10  N.  H.  318,  that  if  a  note  is 
made  payable  to  a  bank,  where  a  regular 
usage  exists  to  receive  payment  by  instal- 
ments, at  re^ar  intervals,  with  the  inter- 
est on  the  oalance  in  advance,  there  is 
presumptive  evidence  of  the  assent  of  a 
surety  that  payment  may  be  delayed, 
and  received  by  instalments  according  to 
such  usage,  until  the  contrary  is  shown. 
But  this  principle  cannot  be  held  to  apply 
to  any  delay  beyond  such  regular  usieiee, 
and  no  assent  to  anv  other  course  can  be 
presumed.  A  similar  doctrine  was  held 
m  Savings  Bank  v.  £la,  11  N.  H.  336. 
So  in  Gifford  v.  Allen,  3  Met.  255,  it  was 
determined,  that  if  the  holder  of  a  note 
payable  on  demand  makes  a  valid  agree- 


^  An  agreement,  not  under  seal,  to  extend  the  time  of  payment  of  a  note,  interest 
to  be  paid  at  the  original  rate,  a  portion  of  it  to  be  applied  to  the  extinguishment  of 
the  debt,  is  without  consideration,  not  binding  on  the  nolder,  and  does  not  dischai^ge  a 
surety.    Wilson  r.  Powers,  130  Mass.  127. 
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It  seems  to  be  settled,  that  an  express  covenant  not  to  sue  the 
principal  debtor  within  a  limited  time  does  not  discharge  the 
surety ;  because  a  suit  may  nevertheless  be  commenced  at  any 
time,  and  such  a  covenant  is  no  bar,  but  only  gives  to  the  cove- 
nantee an  action  for  damages.  (/)  But  where  there  is  an 
*  28  entry  *  on  the  docket  of  the  court,  made  by  counsel  to  the 
effect  that  no  action  shall  be  brought  on  the  original  debt, 
this  discharges  the  surety,  because  it  will  be  enforced  by  the  court, 
and  no  such  action  will  be  permitted.  It  is  therefore  equivalent 
to  a  discharge  of  the  debt  by  the  ci'editor,  which  of  course  oper- 
ates as  a  discharge  of  the  guarantor.  (A;)  Such  an  arrangement 
made  with  the  principal  debtor  without  the  consent  of  the  surety, 
although  innocently  done,  may  work  an  injury  to  the  surety. 

It  is  obvious  that  a  surety  is  discharged  by  indulgence  to  a 
principal,  only  when  the  creditor  knows  the  relation  of  the  par- 
ties. Hence  if  two  or  more  are  promisors  of  a  note,  and  some 
are  principals  and  others  are  sureties,  but  this  does  not  appear  on 
the  note  and  is  not  known  to  the  holder,  and  he  gives  time  to  the 
promisor  who  is  principal,  this  does  not  discharge  those  who  are 
sureties.  (Z)  Any  valid  extension  of  the  credit,  made  in*  such  a 
way  as  to  be  binding  on  the  creditor,  and  made  without  the  assent 
of  the  guarantor,  is  held  to  discharge  him.  (w)  ^ 


SECTION  VII. 


OP  NOTICE  TO   THE  GUARANTOR. 


A  guaranty  may  be  extinguished  or  discharged  by  the  fact  that 
the  guarantee  gives  no  notice  to  the  guarantor  of  the  failure  of  the 


ment  with  the  principal  promisor,  without 
the  consent  of  the  surety,  to  receive  pay- 
ment by  yearly  instalinents,  he  thereby 
discharges  the  surety.  And  see  further, 
Draper  v.  Roraeyn,  18  Barb.  166;  Lime 
Rock  Bank  v.  Mallett,  34  Me.  547. 

ij)  Perkins  r.  Oilman,  8  Pick.  229. 
And  in  Fullam  r.  Valentine,  U  Pick.  156, 
where  the  defendant  was  arrested  on 
mesne  process  and  gave  bail,  and  tlie 
plaintiff,  before  judgment  was  rendered, 
covenanted  not  to  arrest  him  on  anv  writ 


or  execution  within  four  months,  it  was 
hfld^  that  the  bail  was  not  thereby  dis- 
charged, for  the  covenant  was  only  col- 
lateral to  the  action,  and  did  not  deprive 
the  plaintiff  of  the  power  to  arrest  the 
defendant,  nor  the  bail  of  the  power  to 
surrender  him,  within  the  four  months. 

Ik)  Fullam  V.  Valentine,  suj/ra. 

\l)  Wilson  V.  Foot,  1 1  Met.  285. 
m)  Dubuisson  t'.  Folkes,  30  Miss.  432; 
Shook  V.   State,   6   Ind.    113;    Bangs  v. 
Mosher,  23  Barb.  478. 


1  A  surety  may  have  an  injunction  agrainst  the  collection  of  a  note,  the  time  of  pay- 
ment of  which  has  been  extended  without  his  consent.    Bradshaw  t;.  Combs,  102  111.  428. 
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principal  debtor,  and  of  the  intention  of  the  guarantee  to  enforce 
the  guaranty.^  For  a  guarantor  is  entitled  to  reasonable  notice 
of  this.  What  the  notice  should  be,  or  when  it  should  be  given,  is 
not  settled  in  the  case  of  a  mere  guarantor  as  it  is  in  the  case  of 
an  indor8er,but  the  reason  and  justice  are  the  same  in  both  cases, 
and  equally  require  notice,  in  order  that  the  guarantor  may  at 
once  take  what  measures  are  within  his  power  to  secure  or 
indemnify  himself.  The  question  of  reasonable  *  time  is  a  *  29 
question  of  law,  and  the  cases  are  very  few  which  would 
help  us  in  determining  what  time  would  be  reasonable.  But 
from  the  authorities  and  the  reason  of  the  thing,  we  deduce  these 
rules :  the  guarantor  is  entitled  to  this  notice,  but  cannot  defend 
himself  by  the  want  of  it,  unless  the  notice  and  demand  have 
been  so  long  delayed  as  to  raise  a  presumption  of  waiver  or  of 
payment,  or  unless  he  can  show  that  he  has  lost  by  the  delay 
opportunities  for  obtaining  securities  which  a  notice  or  an  earlier 
notice  would  have  given  him.  (n)  ^  In  this  latter  case  a  very 
brief  delay,  of  a  day  or  two  only,  might  be  fatal  to  the  claim  of 
the  guarantee,  if  it  appeared  that  notice  could  easily  have  been 
given,  and  would  have  saved  the  guarantor  from  loss.  The  ques- 
tion would  be,  in  such  a  case,  was  there  actual  negligence,  caus- 
ing actual  injury.  (0)     We  think  that  cases  which  appear  to  hold 

(fi)  Allen  V.  Rightmere,  20  Johns.  366 ;  notice  to  an  indorser,  wiU  excose  it  in  case 

iKinglaAB  p.  Ilowlaud,  24  Wend.  35 ;  Far-  of  guaranty.    Bashford  v.  Shaw,  4  Ohio 

row  V.  Respess,  11  Ired.  L.  170;  Wood-  St.  263. 

stock  Bank  v.  Downer,  1  Williams,  539 ;  (o)  Oxford  Bank  v.  Havnes,  8  Pick. 

Yancey  r.  Brown,  3  Sueed,  89;   Dowley  428;  Thomas  v.  Davis,  14  Pick.  353;  Tal- 

V.  Camp,  22  Ala.  659;  Lonisyille  M.  Co.  hot  v.  Oay,  18  id.  534;  Whiton  v.  Mears, 

V.  Welsh,  10  How.  461 ;  Dnnbar  r.  Brown,  11    Met.    563;    Farmers*   &    Mechanics' 

4  McLean,  166 ;  F.  &  M.  Bank  v.  Kerche-  Bank  v.  Kercheval,  2  Mich.  504 ;  Bick- 

Tal,  2  Mich.  504.    Insolvency  of  a  princi-  ford  <;.  Gibbs,  8  Cash.  154. 
pal,  which  will  not  excuse  demand  and 

1  A  rarety  b  not  entitled  to  notice,  Harris  v.  Newell.  42  Wis.  687 ;  Central  Savinsrs 
Bank  v.  Shine,  48  Mo.  456;  McMillan  v.  BuU's  Head  Bank.  32  Ind.  11  ;  Atlantic,  &c. 
TeL  Co.  r.  Barnes,  64  N.  Y.  385 ;  nor  in  some  states  a  guarantor.  Barhydt  v.  Ellis,  45 
N.  Y.  107  ;  Gage  9.  Lewis,  68  111  604;  Gage  v.  Mechanics'  Bank.  79  "ill.  62  ;  Kauz^ 
man  r.  Weirick,  26  Ohio  St.  330.  If  the  liability,  however,  is  continent,  there  must  he 
reasonable  notice.  March  p.  Putney.  56  N.  H.  34.  See  Clay  r.  Edgerton.  19  Ohio  St 
549.  Thus  in  a  oontinuing  guaranty  notice  of  the  debtor's  default  and  of  the  extent  of 
the  guaimutor's  liability  should  be  given  to  the  guarantor  within  a  reasonable  time  nfter 
all  transactions  are  closed.  Davis  Sewing  Machine  Co.  v.  Mills,  55  la.  543.  — That 
reasonable  notice  is  a  question  for  the  iurv,  see  Craig  v.  Parkis,  40  N.  Y.  181. 

*  In  McMillan  v.  Bull's  Head  Bank.  32  Ind.  11,  the  rale  is  stated  to  be  that  a  surety 
is  not  entitled  to  notice  of  the  default  of  the  principal,  however  such  want  of  notice 
mav,  in  fact,  injure  him ;  bat  that  a  guarantor  should  be  given  notice,  in  default  of 
which  he  will  b«  discharged  to  the  extent  that  he  can  prove  that  he  has  suffered  damage. 
GaiT  r.  Sims,  45  Ind.  262 ;  Rockfbrd  Bank  p.  Gaylord.  34  la.  246      Notice  need  not  be 

SVen  if  the  principal  is  insolvent,  Montgomery  17.  Kellogg,  43  Miss.  486 ;  Brackett  v. 
ich.  23  Minn.  485. 
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that  no  notice  needs  to  be  given  to  an  absolute  guarantor,  (^od)  ^  or 
to  a  guarantor  of  a  note,  (op)  are  to  be  interpreted  in  accord- 
ance with  the  principles  above  stated. 

A  demand  on  the  principal  debtor,  and  a  failure  on  his  part  to 
do  that  which  he  was  bound  to  do,  are  requisite  to  found  any 
claim  against  the  guarantor;  and  notice  of  the  failure,  as  we 
have  said,  must  be  given  to  him.  ( p)  But  if  the  guaranty  is  for 
the  payment  of  a  note,  and  is  absolute  and  unconditional,  it  has 
been  held  that  neither  demand  nor  notice  is  necessary  to  charge 
the  guarantor ;  (q)  but  we  should  have  some  question  of  this. 

If  the  guaranty  be  that  the  debt  or  note  is  collectible^  legal  pro- 
ceedings against  all  the  principals  are  requisite  to  make  the  guar- 
antor liable,  (r)  ^  because  otherwise  it  cannot  be  certainly  known 
that  the  note  cannot  be  collected. 


30 


♦SECTION  vin. 


OP  GUABANTT  BY  ONE  IN  OFFICE. 


If  a  guaranty  be  made  by  one  expressly  in  an  official  or  special 
capacity,  as  attorney,  executor,  guardian,  assignee,  trustee,  church- 
warden, or  the  like ;  and  the  guarantor  holds  such  office,  and  has 
a  right  to  give  the  guaranty  in  his  official  capacity,  then  he  is 
only  bound  in  that  capacity.  But  if  he  does  not  hold  such  office, 
or  if  he  holds  the  office,  but  has  no  right  to  give  the  guaranty  in 
that  capacity,  then  he  is  personally  liable,  and  such  designation 
is  merely  surplusage,  or  words  of  description.  («) 


(r)  Loveland  v.  Shepard,  2  HiU  (N.  T.), 
139 ;  Van  Derveer  v,  Wright,  6  Barb.  547. 
See  also  Blauchard  v.  Wood,  26  Me.  358 ; 
Day  r.  Elmore,  4  Wis.  190. 

(«)  Bedhead  v.  Cater,  1  Stark.  14; 
HaU  r.  Ashnrst,  1  Cr.  &  M.  714;  BarreU 
V.  Jones,  3  B.  &  Aid.  47;  Appleton  v. 
Binkfl,  5  East,  14S ;  Sumner  v.  Williams, 
8  Mass.  162. 


(oo)  Voltz  f.  Harris,  40  HI.  155. 

[op)  Bowman  v.  Cnrd,  2  Bnsh,  565. 

Ip)  I>oufflae8  V.  Reynolds,  7  Pet.  114. 
But  this  demand  and  notice  may  be 
waired  by  the  sorety  in  his  guaranty. 
Bickford  v.  Gibbe,  8  Gush.  154. 

(^)  Read  v.  Cntts,  7  Greenl.  186 ;  Breed 
V.  Hillhouse,  7  Conn.  523 ;  cotttra,  Greene 
V.  Dodge,  2  Hamm.  498 ;  Beebe  v.  Dudley, 
6  Foster  (N.  H.),  259. 

1  Ga^  V.  Mechanics',  Ac  Bank,  79  HI.  62;  Barker  v.  Scadder,  56  Mo.  272;  Gam- 
mell  V.  Parramore,  58  Ga.  54. 

<  A  guarantor  of  the  collection  of  a  note  cannot  be  sued  until  legal  proceedings  to 
enforce  its  collection  have  hc^n  taken  aeainst  the  maker  of  the  note  without  effect. 
Bosman  v.  Akeley,  39  Mich.  710.  See  French  v.  Marsh,  29  Wis.  649.  A  guaranty 
to  pay  a  claim  in* case  it "  cannot  be  collected  irom  the  representatives  of  T.»  is  valid 
witnont  obtaining  judgment  and  execution  if  the  ordinary  statutory  remedy  is  pursued. 
Schmiu  V.  Langhaar,  88  N.  Y.  503. 
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SECjnoN  rx. 


OP  REVOCATION  OP  GtlABANTT. 


A  promise  of  gaarant^  is  always  revocable  at  the  pleasure  of 
the  goaraotor  by  sufficient  notice,  unless  it  be  made  to  cover 
some  specific  transaction  which  is  not  yet  exhausted,  or  unless  it 
be  founded  upon  a  continuing  consideration,  the  benefit  of  which 
the  guarantor  cannot  or  does  not  renounce.^  If  the  promise  be 
to  guarantee  the  payment  of  goods  sold  up  to  a  certain  amount, 
and  after  a  part  has  been  delivered,  the  guaranty  is  revoked,  it 
would  seem  that  the  revocation  is  good,  unless  it  be  founded  upon 
a  consideration  which  has  been  paid  to  the  guarantor  for  the 
whole  amount ;  or  unless  the  seller  has,  in  reliance  on  the  guar- 
anty, not  only  delivered  a  part  to  the  buyer,  but  bound  him- 
self by  a  contract  enforceable  at  law  to  deliver  the  *  residue.  *  81 
And  if  the  guaranty  be  to  indemnify  for  misconduct  of  an 
officer  or  servant,  this  promise  is  revocable,  provided  the  circum- 
stances are  such,  that  when  it  is  revoked,  the  promisee  may  dis- 
miss the  servant  without  injury  to  himself  on  his  failure  to 
provide  new  and  adequate  sureties,  (m)  ' 

It  seems,  however,  that  a  distinction  is  taken  between  the 
power  of  revocation,  when  the  guaranty  is  given  by  parol  con- 
tract, and  when  it  is  under  seal.  In  the  former  case  this  power 
is  very  broadly  asserted,  but  in  the  latter  it  is  almost  wholly 

(m)  This  sentence  wu  quoted,  the  hiw  dded  in  accordance  with  it,  in  Phillips  o. 
therein  stated  approved,  and  the  case  de-    Foxall,  L.  R.  7  Q.  B.  677. 

1  Deadi  of  the  guarantor  is  a  revocation  of  a  goarantj  of  the  payment  by  another 
of  goods  to  be  sold,  not  founded  npon  any  present  consideration  passing  to  the  guar- 
antor, and  providing  that  it  shoold  continae  nntil  written  notice  should  be  f^ven  of  its 
termination.  Jordan  v.  Dobbins,  122  Mass.  168.  See  Harris  r.  Fawcett,  L.  R.  8  Ch. 
866,  that  the  personal  representative  of  a  ^arsntor  is  not  liable  for  advances  after  the 
latter's  death,  especially  if  party  advancing  received  notice.  But  the  death  of  one 
eo-snrety  to  a  continuing  guaranty  for  future  advances  does  not  discharge  the  other. 
Beckett  v.  Addyman,  9  Q.  B.  D.  783. 

*  That  the  guarantor  of  a  servant's  fidelity  by  a  guaranQr  under  seal  may,  bj  pay- 
ing what  is  due  on  the  discovery  of  his  dishonestv,  in  equity,  compel  the  delivery  and 
canceilation  of  his  bond,  see  Buigess  v.  Eve,  L.  R.  IS  £q.  450,  per  Maiins,  V.  C.  Sea 
8andenon  v.  Aston,  I*  R.  8  Ex.  73. 
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denied.  An  eminent  judge  says,  indeed,  that  there  are  no  means 
or  mode  of  revocation  of  guaranty  under  seal,  (t)  But  whether 
this  is  strictly  true  may  well  be  doubted. 

{t)  Lord    EUenbomugh,  in    HasseU   v.  in  a  court  of  law  a  letter  of  revocation  to 

Long,  2  M.  &  Sel.  370.    And  see  Bayle^y  the  obligee  wonld  be  of  no  ayail,  but  that 

J.,  in  Calvert  v.  Gordon,  7  B.  &  C.  809.  the  proper  coort  for  relief  waa  a  court 

So  in  Hough  v.  Warr,  1  C.  &  P.  151.  of  equi^. 
Abbott,  C.  J.,  expressed  the  opinion  that 

84 


CH.  vm.3 


HIBINO  OP  PBBSONS, 


♦82 


♦CHAPTER  Vm. 


82 


HIRING    OF    PERSONS. 


Sect.  I.  —  Servants. 


In  England,  a  domestic  servant  who  is  turned  away  without 
notice,  and  without  fault,  is  entitled  to  one  month's  wages  al- 
though   there  be    no  agreement   to  that  effect,  (a)     We  are 


(a)  Robinson  v.  Hindman,  3  Eep.  235. 
And  this  is  on  the  gionnd  that  a  general 
fairing,  that  is  to  say,  a  hiring  withont 
any  engagement  as  to  the  duration  of  the 
aenrice,  is  presumed  to  be  a  hiring  for  a 

2  ear,  and  it  will  be  construed  in  a  conrt  of 
iw  to  be  a  hiring  on  the  terms  that  either 
party  might  determine  the  engagement 
opon  giving  a  month's  notice,  and  tne  law 
implies  a  promise  by  the  master  to  pay 
a  month's  wages,  if  he  dismiss  his  servant 
without  cause,  without  giving  such  notice. 
See  Fawcett  v.  Cash,  5  B.  &  Ad.  904  \ 
LiUey  v,  Elwin,  11  Q.  B.  754 ;  Nowlan  v. 
Ablett,  2  C.  M.  &  R.  54;  Beeston  v.  CoU- 
yer,  4  Bing.  309;  s.  c.  2  C;  &  P.  607; 
Spain  9.  Arnott,  2  Stark.  257 ;  Huttman 
r.  Boulnois,  2  C.  &  P.  511;  Holcroft  v. 
Barber,  1  Car.  &  K.  4 ;  Baxter  v.  Nurse, 
1  Car.  &  K.  10.  But  this  presumption  of 
a  yearly  hiring  may  be  rebutted  by  evi- 
dence snowing  that  such  was  not  the  in- 
tention of  the  parties.  Baylev  v.  Rimmell, 
1  M.  &  W.  506.  This  was  an  action  by 
an  assistant  surgeon  against  his  employer, 
to  recover  the  amount  of  salary  due  him 
in  that  capacity.  The  plaintiff  claimed 
for  salary  for  a  hundrcKl  and  sixty-one 
days,  at  the  rate  of  £200  per  annum,  and 
he' so  described  his  claim  in  the  particu- 
lars of  his  demand  annexed  to  the  record. 
No  specific  contract  of  hirinff  was  proved, 
but  evidence  was  apven  of  the  service. 
It  appeared  that  alter  the  plaintiff  had 
been  some  time  in  the  defendant's  em- 
ployment, he  was  taken  ill,  and  went  to  a 
oospital,  where  he  remained  three  months. 
He  did  not  return  to  his  employment,  nor 
did  Uie  defendant  request  him  to  do  so. 


It  appeared  that  the  plaintiff  had  been 
paid  different  sums  of  money,  but  not  at 
any  fixed  or  definite  periods.  It  was  sub- 
mitted, that  upon  this  evidence  it  must  be 
taken  to  be  a  general  hiring,  and  that  in 
legal  estimation  that  was  a  hiring  for  a 
year,  and  therefore  that  no  wages  were 
recoverable,  as  the  year's  service  had  not 
been  performed.  Sed  rum  dUocatur;  and 
Parke,  B.,  in  eiving  the  opinion  of  the 
court,  observea:  "Admitting  that  there 
was  some  evidence  of  a  hiring,  and  agree- 
ing in  the  proposition  that  a  general  hir- 
ing, if  unexplained,  is  to  be  taken  to  be  a 
hiring  for  a  year,  I  think  there  is  abun- 
dant evidence  in  this  case  to  show  that 
there' was  no  hiring  for  a  year.  It  ap- 
pears that  payments  were  made,  but  they 
were  not  made  according  to  the  yearly 
amount,  nor  at  any  definite  periods  of  the 
year.  The  parties  separated  in  the  mid- 
dle of  the  year,  and  neither  did  the  plain- 
tiff return,  nor  did  the  defendant  require 
him  to  return  and  complete  the  service. 
If,  indeed,  the  jury  ought  to  have  found 
whether  this  was  a  yearly  hiring,  the 
learned  judge  should  have  been  required 
to  leave  that  question  to  them ;  but  there 
is  really  nothing  to  show  that  the  compen- 
sation was  to  be  paid  at  the  end  of  the 
year."  The  presumption  of  a  yearly  hir- 
mg  is  not  a  presumption  of  taw,  but  of 
fact  merely.  CrestweU,  J.,  in  Baxter  v. 
Nurse,  6  Man.  &  G.  935,  941,  and  the  pre- 
sumption of  a  yearly  hiring  does  not  arise, 
where  the  services  of  the  servant  are  ex- 
pressed to  be  at  the  will  of  either  party ; 
as  where  a  boy  was  hired  by  a  farmer,  for 
his  meat  and  clothes,  "  to  long  om  he  had  a 
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*  33  not  •  aware  that  a  similar  rule  exists  in  this  country ;  but 
where  the  wages  are  payable  at  definite  periods,  as  by  the 
week  or  by  the  month,  the  contract  for  each  period  would  perhaps 
be  considered  as  so  far  entire,  that  a  servant  leaving  without 
cause  after  the  month  had  commenced,  could  not  recover  wages 
for  his  services  within  that  month ;  and  a  master  turning  off  his 
servant  without  cause  would  be  bound  to  pay  him  his  wages 
through  the  montli.  This,  however,  may  be  doubted,  unless  there 
was  some  agreement  expressed  or  distinctly  inferable  from  the 
contract,  or  a  custom  or  usage  were  proved  which  the  par- 
ties might  be  considered  as  having  contemplated.  (6)  ^    It  has 


mind  to  stop**  Rex  v.  Christ's  Parish  in 
York,  3  B.  &  C.  459.  See  also  Rex  v. 
Great  Borden,  7  B.  &  C.  249.  As  to  what 
words  are  sufficient  to  constitute  a  yearly 
hiring,  see  Enuuens  r.  Elderton,  26  E.  L. 
&  £.  1.  There  was  formerly  a  doubt 
whether  a  contract  to  serve  during  life  was 
valid,  but  it  seems  that  such  contract  is 
not  itself  illegaL  Lord  Abinger,  in  Wallis 
V.  Day,  2  M.  &  W.  281.  See  further,  1  BL 
Com.  425,  n.  (1),  (Christian's  ed.). 

(b)  In  England  this  doctrine  rests  on 
the  ground  that  the  parties  may  make  the 
contract  with  reference  to  general  tuage, 
which  thereby  becomes  a  part  of  the  con- 
tract. See  Turner  v.  Robinson,  5  B.  & 
Ad.  789 ;  Ridgway  r.  Hungerford  Market 
Co.,  3  A.  &  £.  171.  In  this  country  it  has 
been  Ae/cf,  that  a  contract  to  work  "for 
eight  months  for  $104,  or  $13  a  month," 
was  so  far  an  entire  contract,  that  if  the 
plaintiff  left  without  cause  before  the 
^ight  months,  he  could  not  recover  for 
any  part  of  the  time;  and  although  he 
had  worked  more  than  a  month,  he  was 
not  allowed  to  recover  for  a  month,  since 
there  was  no  provision  that  he  should  be 
paid  monthlv.  Reab  v.  Moor,  19  Johns. 
337.  So,  where  the  plaintiff  agreed  to 
work  for  the  defendant  "  aeoen  months  at 
$12  per  month,"  it  was  held  that  this  was 
an  entire  contract;  that  $84  were  to  be 
paid  at  the  end  of  the  seven  months,  and 
not  $12  at  the  end  of  each  month;  and 
that  if  the  plaintiff  left  without  good  cause, 
before  the  seven  months  were  expired,  he 
could  not  recover  anything  for  his  ser- 


vices, although  the  defendant  had  paid  a 
part  durin|;  the  continuance  of  the  ser- 
vice. Davis  V.  Maxwell,  12  Met.  286.  In 
this  case,  Hubbard^  J.,  said :  "  In  regard 
to  the  contract  itself,  which  was  an  agree- 
ment to  work  for  the  defendant  for  seven 
months,  at  twelve  dollars  per  month,  we 
are  of  opinion  that  it  was  an  entire  one, 
and  that  the  plaintiff,  having  left  the  de- 
fendant's service  before  the  time  expired, 
cannot  recover  for  the  partial  service  j)er- 
formed ;  and  that  it  differs  not  in  pnnci- 
ple  from  the  adjudged  cases  of  Stark  v. 
Parker,  2  Pick.  267 ;  Olmstead  v.  Beale, 
19  Pick.  528;  and  Thayer  t\  Wadswortb, 
19  Pick.  349;  which  we  are  unwilling  to 
disturb,  upon  mere  verbal  differences  be* 
tween  the  contracts  in  those  cases  and  in 
this,  which  do  not  affect  its  spirit.  The 
plaintiff  has  argued  that  it  was  a  contract 
for  seven  months,  at  twelve  dollars  per 
month,  to  be  paid  at  the  end  of  each 
month.  But  however  reasonable  such  a 
contract  might  be,  it  is  not,  we  think,  the 
contract  which  is  proved.  There  is  no 
time  fixed  for  the  payment,  and  the  law 
therefore  fixes  the  time ;  and  that  is,  in  a 
case  like  this,  the  period  when  the  service 
is  performed.  It  is  one  bargain ;  perform- 
ance on  one  part  and  payment  on  the 
other ;  and  not  performance  and  full  pay- 
ment for  the  part  performed.  The  rate 
per  month  is  stated,  as  is  common  in  such 
contracts,  as  fixing  the  rate  of  payment, 
in  case  the  contract  should  be  given  up 
by  consent,  or  death  or  other  casualty 
should  determine  it  before  its  expiration, 


'  A  servant  whose  contract  of  hiring  provides  that  if  he  intends  to  leave  his  master's 
employ  he  will  give  notice  of  such  intention  and  work  ten  full  working  days  thereafter, 
ana  in  default  thereof  forfeit  all  money  that  may  be  due  him,  cannot  recover  firom  the 
master  wages  previously  earned,  if  without  sufficient  cause  he  leaves  his  work  without 
giving  the  required  notice,  and  remains  away  so  long  as  to  warrant  the  master  in  re- 
garding his  absence  as  an  abandonment  of  his  work,  and  in  procuring  another  person  to 
supply  his  place,  although  the  servant's  intention  is  to  be  absent  only  temporarily. 
Kaylor  in  Fall  River  Iron  Works,  118  Mass.  317. 
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*beeu  held  in  England,  that  a  hiring  ^^for  at  least  three    *34 
years  at  the  option  of  the  hirer,"  at  a  certain  rate  by  the 
jear,  permitted  the  hirer  to  end  the  hiring  only  at  the  end  of  a 
year.  (<?) 

Where  the  contract  is  for  a  certain  time,  if  the  master  dis- 
charge the  servant  before  the  time,  he  is  still  liable,  unless  the 
servant  has  given  cause,  by  showing  himself  imable  or  unwilling 
to  do  what  he  has  imdertaken  to  do.  (c2)  ^    And  it  is  held  in 
*  England,  that  after  the  refusal  of  the  master  to  employ,    *  35 


without  affecting  the  right  of  the  part/. 
Such  contracts  for  hire,  for  definite  periods 
of  time,  are  reasonable  and  convenient,  are 
founded  in  practical  wisdom,  and  have 
long  receivea  the  sanction  of  the  law.  It 
is  our  duty  to  sustain  them  when  clearly 
proved."  See  also  £ldridge  v.  Rowe,  2 
Irilman,  91.  So  in  Nichols  v.  Coolahan, 
10  Met.  449,  where  a  contract  was  made 
by  N.  and  C.  that  N.  shoold  have  eleven 
dollars  per  month  and  board,  so  long  as 
he  shonld  work  for  C. ;  C.  iiiforminfi;  N. 
that  he  (C.)  might  not  have  two  days' 
work  for  him.  N.  worked  for  C.  several 
months,  and  brooght  an  action  for  his 
wages,  and  annexed  to  his  writ  a  bill  of 
particulars,  in  which  he  charged  the  price 
agreed  on  per  month,  and  gave  C.  credit 
for  a  certain  snm  on  account  of  three 
weeks'  sickness  of  N.,  dnrine  which  time 
he  was  unable  to  work.  C.  filed  in  set-off 
an  account  against  N.  for  board  during 
his  sickness.  Held,  that  the  contract  was 
a  hirine  by  the  month ;  that  C.  was  not 
entitled  to  payment  for  N.'s  board  during 
his  sickness;  but  that  N.  could  not  re- 
cover wages  during  any  part  of  the  time 
of  his  detention  from  work  by  sickness.  — 
And  wherever  the  contract  shows  that  the 
hiring  was  intended  for  a  longer  term,  as 
for  a  year,  the  mere  reservation  of  wages 
for  a  shorter  term,  as  so  much  per  week, 
or  per  month,  will  not  control  tne  hiring. 
Thus,  where  a  farm  servant  was  hired  for 
a  year,  at  three  shillings  a  week,  with  lib- 
erty to  go  at  a  fortnight's  notice,  the  con- 
tract was  held  to  be  a  hiring  for  a  year, 
the  fortnight's  notice  plainly  showingthat 
it  was  not  a  weekly  hiring.  Rex  r.^ird- 
brooke,  4  T.  R.  245.  In  JBngland,  in  the 
hiring  of  domestic  servants  for  a  year, 
there  is  generally  an  implied  condition 
arising  from  general  custom,  that  the  con- 
tract may  be  determined  by  a  month's 
notice  to  quit,  and  if  the  servant  leave 
without  such  votice,  and  without  the  fault 
of  his  master,  he  can  recover  nothing  for 


his  services.  See  Hartley  v.  Cummings, 
5  C.  B.  247 ;  Pilkington  v.  ScoU,  15  M.  & 
W.  657 ;  Archard  v.  Homor,  3  C.  &  P. 
349 ;  Johnson  v.  Blenkensop,  5  Jur.  870 ; 
Nowlan  t\  AbleU,  2  C.  M.  &  R.  54 ;  De- 
briar  V,  Mintum,  1  Cal.  450.  But  it  has 
been  held  in  this  country,  that  where  one 
enters  into  the  service  of  employers,  un- 
der no  express  agreement  to  continue  in 
their  service  for  any  definite  time,  but 
with  a  knowled^  of  a  regulation  adopted 
bv  them  requiring  that  all  persons  em- 
ployed by  them  shul  give  them  four  weeks' 
notice  of  an  intention  to  quit  their  service, 
he  does  not  forfeit  his  wages  by  quitting 
their  service  without  giving  such  notice; 
but  he  is  liable  to  them  for  all  damages 
caused  by  his  not  giving  the  notice ;  and 
in  a  suit  against  them  for  his  wages,  the 
amount  of  such  damages  may  be  deducted 
therefrom.  Hunt  v.  The  Otis  Company, 
4  Met.  464. 

(c)  Down  V.  Pinto,  9  Exch.  327.  See 
also  Tavlor  v.  Laird,  1  H.  &  N.  266. 

(d)  It  seems  that  where  a  servant  is 
hired  for  a  year,  or  other  fixed  period,  at 
an  entire  sum,  and  is  discharged  by  his 
employer,  without  cause,  during  the  term, 
he  may  at  the  end  of  the  time  recover  for 
the  whole  timet  according  to  the  contract. 
Gandell  v.  Pontigny,  4  Camp.  375 ;  Costi- 
gan  V.  Mohawk  &  Hudson  Railroad  Co. 

2  Denio,  609 ;  Cox  v,  Adams,  I  Nott  & 
McC.  284 ;  Clancey  v.  Robertson,  2  Rep. 
Com.  Ct.  404 ;  Byrd  r.  Boyd,  4  McCord, 
246;  Sherman  v.  Champlain  Trans.  Co. 
31  Vt.  162.  It  seems,  however,  that  the 
action  in  such  case  should  be  specialy  and 
not  for  work  and  labor  done.  Fewings  t\ 
Tiadal,  1  Exch.  295 ;  Archard  v.  Homor, 

3  C.  &  P.  349 ;  Smith  o.  Hayward,  7  A.  & 
E.  544;  Broxham  v.  Wagstaffe,  5  Jur. 
845;  Hartley  o,  Harman,  11  A.  &  £.  798. 
But  if  the  servant  obtains  work  elsewhere, 
during  the  continuance  of  the  term  for 
which  he  was  originally  employed  by  the 
defendant,  this  ought,  and  probably  would, 


1  A  wmuit  may  be  dischaiged  for  habits  of  intoxication. 
10  Neb.  515. 


McCormick  v,  Demary, 
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the  servant  is  entitled  to  bring  an  action  immediately,  and  is  not 
bound  to  wait  until  after  the  day  agreed  upon  for  commencement 

of  performance  has  arrived,  (e)  A  promise  by  the  servant  to 

obey  the  lawful  and  reasonable  orders  of  his  master,  within  the 
scope  of  his  contract,  is  implied  by  law ;  and  a  breach  of  this 
promise,  in  a  material  matter,  justifies  the  master  in  discharging 
him.  if) 

reduce  the  damages  to  which  t}ie  eervant  Ileal  r.  Annstronff,  7  A.  &  E.  557.    In  the 

would  otherwise  be  entitled  by  such  wrong-  case  of  Turner  r/Maaon,  14  M.  &  W.  112, 

fal  diamiBsal.    Stewart  t*.  Walker,  14  Penn.  an  action  of  assumpsit  was  brought  for 

St.  293.    And  see  Costigan  v.  Mohawk  the  wrongful  dismissal  of  a  domestic  ser- 

&    Hudson    R.    R.    Co.    2    Denio,    617,  vant,  witnout  a  month's  notice,  or  pay- 

JBeardsUy,  J. ;  Hojt  v.  Wildfire,  3  Johns,  ment  of  a  month's  wages.    Plea,  that  the 

518;  Emerson  v.  Rowland,  1  Mason,  51 ;  plaintiff  requested  the  defendant  to  give 

Sherman  v.  Champlain  Trans.  Co.  31  Vt.  ner  leave  to  absent  herself  from  his  ser^ 

162.    In  Goodman  v.  Pocock,  15  Q.  B.  vice  during  the  night,  that  he  refused 

576,  a  clerk  dismissed  in  the  middle  of  a  such  leave,  and  forbade  her  from  so  ab- 

Quarter  brought  an  action  for  a  wrongful  senting  herself,  and  that  against  his  will 
ismissal,  the  declaration  containing  a  she  nevertheless  absented  herself  for  the 
'  special  count  for  such  dismissal.  The  night,  and  until  the  following  day,  where- 
jury  were  directed  not  to  take  into  ac-  upon  he  discharged  her.  Replication,  that 
count  the  services  actually  rendered  dur-  woen  the  plaintiff  requested  the  defendant 
ing  the  broken  quarter,  as  they  were  not  to  give  her  leave  to  absent  herself  from 
recoverable  except  under  an  indebitatus  his  service,  her  mother  had  been  seized 
count,  and  they  gave  damages  accord-  with  sudden  and  violent  sickness  and  was 
ingly.  The  plamtiff  then  brought  a  sec-  in  imminent  danger  of  death,  and  believ- 
ond  action  to  recover  under  an  indebitatus  ing  herself  likely  to  die,  requested  the 
count  for  his  services  during  the  broken  plaintiff  to  visit  her  to  see  her  before  her 
quarter.  It  was  held^  that  the  action  was  death,  whereupon  >  the  plaintiff  requested 
not  maintainable,  because  the  plaintiff  by  the  defendant  to  give  ner  leave  to  absent 
his  former  action  on  the  special  contract  herself  for  that  purpose,  she  not  bei^g 
had  treated  it  as  an  open  contract,  and  he  likely  thereby  to  cause  any  injury  or  hin- 
could  not  afterwards  recover  under  the  drance  to  his  domestic  affairs,  and  not 
indebitatus  count  as  for  services  under  a  intending  to  be  thereby  guilty  of  any  im- 
rescinded  contract.  It  was  also  held,  that  proper  omission  or  unreasonable  delay  of 
in  the  former  action  the  jury  ought  to  ner  duties;  and  because  the  defendant 
have  been  directed  to  take  the  services  wrongfully  and  unjustly  forbade  her  from 
rendered  during  the  broken  quarter  into  so  absenting  herself  u>r  the  purpose  of 
account,  in  awarding  damages  under  the  visiting  her  mother,  &c.,  she  left  his  house 
special  count  for  the  wron^ul  dismissaL  and  senice,  and  absented  herself  for  that 
And  sendAef  per  Patteson,  J.,  and  ErU,  J.,  purpose  for  the  time  mentioned  in  the 
that  under  an  indebitatus  count,  the  ser^  plea,  the  same  being  a  reasonable  time  in 
vant  wrongfully  dismissed  before  the  ter-  that  behalf,  and  she  not  causing  thereby 
mination  of  the  period  for  which  he  was  an^  hindrance  to  his  domestic  affairs,  nor 
hired,  cannot  recover  his  whole  wages  up  being  thereby  guilty  of  any  improper 
to  such  termination,  as  for  a  constructive  omission  or  unreasonable  delay  of  her  du- 
service,  but  can  recover  only  in  respect  to  ties,  as  she  lawfully  might,  &c.  J7e/<f,  on 
his  service  up  to  the  time  oi  his  dismissal,  demurrer,  that  the  plea  was  good,  as  show- 
See  Lilley  v.  Elwin,  11  Q.  B.  755  ;  Green  in^  a  dismissal  for  aisobedience  to  a  lawful 
V.  Hulett,  22  Vt.  188.  Older  of  the  master,  and  that  the  replica- 

ie)  Hochster  v.  De  Latour,  2  E.  L.  &  tion  was  bad,  as  showing  no  sufficient  ex- 

j.  678.  cuse  for  such  disobedience.     So  where  the 

(/)  The  Kin^  r.  St.  John,  Devizes,  9  servant  assaulted  his  employer's  servant 

B.  &  C.  896.    Tne  wilful  disobedience,  on  maid,  with  intent  to  commit  a  rape  upon 

the  part  of  the  servant,  of  any  lawful  or^  her.    Atkin  v.  Acton,  4  C.  &  P.  208.    Or 

der  of  the  master,  is  a  good  cause  of  dis-  commits  any  crime,  though  the  same  be 

charge.    Spain  v,  Amott,  2  Stark.  256 ;  not  immediately  injurious  to  his  employer. 

Callo  V.  Brouncker,4C.  &P.  518;  Amor  Libhart  v.  Wood,  1  W.  &  S.  265.     So 

V.  Fearon,  9  A.  &  £.  548.    See  also  Fil-  where  an  unmarried  female  servant  be- 
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*  H  the  contract  be  for  a  time  certain,  and  tHe  servant    *  86 
leave  without  cause  before  the  time  expires,  it  has  been  held 
in  many  cases,  in  England  and  in  this  country,  that  he  has  no 
claim  for  the  services  he  has    rendered.  (^)    Some  of   these 


comes  pregnant.  Rexr.  Brampton,  Cal- 
decot,  11, 14.  So  using  abusiTe  language 
to  his  employer.  Bjrd  r.  Boyd,  4  Mo 
Cord,  246.  Or  qnarrels  with  a  fellow- 
clerk,  in  the  store  in  the  presence  of  la- 
dies, and  draws  a  revolver.  Kearney  r. 
Holmes,  6  La.  An.  373.  Or  is  guilty  of 
any  misconduct,  inconsistent  with  the  re- 
lation of  master  and  servant.  Singer  v. 
McCormick,  4  W.  &  S.  365.  As  if  the 
servant  set  up  a  claim  to  be  a  partner 
with  his  employer.  Amor  v.  Fearon,  9  A. 
lb  E.  548.  Or  conduct  so  as  materially  to 
injure  his  employer's  business.  liacy  v, 
Osbaldiston, 8  Car.  &  K.  80.  Or  isgiulty 
of  repeated  intoxication;  BenUde,  mse  v, 
Wilsmi,  1  Car.  &  K.  662.  And  see  further 
Lomax  v.  Aiding,  28  £.  L.  &  £.  543 ;  b.  c. 
10  Exch.  734. 

{g)  If  this  question  is  to  be  governed 
eoIelT  by  the  number  of  authorities,  it 
wonfd  seem  to  be  at  rest,  for  it  is  sup- 
ported by  the  following  adjudged  cases : 
Cutter  V.  Powell,  6  T.  R.  320 ;  Ulley  v. 
El  win,  11  Q.  B.  755;  Stark  v.  Parker,  2 
Pick.  267;  McMillan  r.  Vanderlip,  12 
Johns.  165 ;  Jennings  r.  Camp,  13  id.  94; 
Reab  v.  Moor,  19  id.  337 ;  Waddington  v, 
Oliver,  5  B.  &  P.  61 ;  Ellis  v.  Hamlen,  3 
Taunt.  52;  Marsh  v.  Rulesson,  1  Wend^ 
514;  Miller  v.  Goddard,  34  Me.  102; 
Faxon  v,  Mansfield,  2  Mass.  147  ;  Lantry 
r.  Parks,  8  Cowen,  63 ;  Ketchum  v.  Evert- 
son,  13  Johns.  365  ;  Sickles  r.  Pattison,  14 
Wend.  257;  Weeks  v,  Leighton,  5  N.  H. 
343;  Olmstead  v,  Beale,  19  Pick.  528; 
Tharer  v.  Wadsworth,  id.  349 ;  St  Albans 
Steunboat  Co.  v.  Wilkins,  8  Vt.  54 ;  Davis 
r.  Maxwell,  12  Met.  286;  Hunt  v.  Otis 
Man.  Co.  4  id.  465 ;  Winn  v,  Southgate, 
17  Vt.  855;  Sutton  r.  Tyrell,  12  id.  79; 
Ripley  ir.  Chipman,  13  id.  268;  Coe  v. 
Smith,  1  Cart.  (Ind.)  267;  Swift  v,  Wil- 
liams,  2  Cart  (Ind.)  365 ;  Hawkins  v.  Gil- 
bert, 19  Ala.  54.  Nor  does  it  make  any 
difference  in  this  respect  whether  the 
wages  are  estimated  at  a  gross  sum,  or 
aze  to  be  calculated  according  to  a  certain 
rate  per  week  or  month,  or  are  payable  at 
oertam  stipulated  times,  provided  the  ser- 
vant agree  for  a  definite  and  whole  term; 
such  an  arrangement  being  perfectly  con- 
sistent with  the  entirety  ot  the  contract. 
Davis  V.  Maxwell,  12  Met.  286.  The  law 
on  this  point  was  fully  affirmed  in  the 
case  of  Winn  v,  Southoate,  17  Vt.  355. 
It  was  there  hdd,  that  if  one  contract  to 
labor  for  another  for  a  specified  term,  and 


leave  the  service  of  his  employer  before 
the  expiration  of  the  torm,  without  any 
cause,  attributable  either  to  the  employer 
or  to  the  act  of  Providence,  he  cannot  re- 
cover any  compensation  for  the  portion  of 
the  torm  during  which  he  in  fact  labors. 
And  it  makes  no  difference  that  the  em- 
ployer, before  the  expiration  of  the  torm, 
permitted  the  plaintiff  to  be  absent  from. 
nis  employment  for  a  few  weeks  upon  a 
journey, — the  plaintiff  having,  aftor  nis  re- 
turn, again  resumed  labor  for  ms  employer, 
under  the  contract.  Nor  does  it  make  any 
difference,  that  the  plaintiff  ceased  labor- 
ing for  his  employer,  under  the  belief  that, 
according  to  tne  legal  method  of  comput- 
ing time  under  similar  contracts,  he  nad 
continued  laboring  as  long  as  could  be  re- 
ouired  of  him.  Nor  that  the  employer, 
auring  the  torm,  has  from  time  to  time 
made  payments  to  the  plaintiff  for  his  la- 
bor. Aut  if,  in  such  case,  the  defendant  has 
made  payments  to  the  plaintiff  upon  the 
contract,  during  the  torm,  and  the  plaintiff, 
having  commenced  an  action  of  oook  ac- 
count to  recover  for  his  services,  is  de- 
feated, upon  the  ground  that  he  left  the 
service  of  the  defendant  without  legal 
cause,  before  the  expiration  of  the  term, 
the  defendant  can  have  no  recovery 
against  the  plaintiff  for  the  amount  of 
payments  thus  made.  See  also  Rice  v. 
The  Dwi^ht  Man.  Co.  2  Cush.  80,  where 
it  is  agam  heid^  that  if  A  enter  into  the 
service  of  B  upon  an  agreement  to  labor 
for  him  a  year,  and  leave  at  the  end  of  six 
months,  A  can  maintain  no  action  for  the 
services  so  rendered ;  but  if  B  then  prom- 
ise A  to  pay  him  for  the  six  months'  labor, 
upon  the  performance  of  any  additional 
service,  however  slight,  or  tne  doing  of 
some  act  by  A,  to  his  personal  inconveni- 
ence, though  of  no  value  to  B,  and  such 
service  is  rendered,  or  act  done,  this  will 
so  far  operate  as  a  waiver  of  the  original 
contract  that  an  action  may  be  maintained 
by  it  for  the  six  months'  bibor.  That  an 
offer  to  pay,  by  the  employer,  is  a  waiver 
of  all  foneiture,  see  also  Seaver  r.  Morse, 
20  Vt.  620.  So  where  the  employer  gives 
the  laborer  a  noto,  before  the  time  for 
which  he  was  hired  has  elapsed,  for  the 
amount  of  wages  already  earned,  he  canr 
not  resist  payment  thereof  by  showing 
that  the  payee  left  his  service  before  the 
expiration  of  the  time  for  which  he  was 
originally  hired.  Thorpe  v.  Whito,  13 
Johns.  53.    See  also  Uayden  v.  Madison, 
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*  87    cases  are  of  *  great  severity ;  as  where  the  iiiring  was  for  a 

year,  and  after  ten  months  and  a  half  the  servant  went 
away,  saying  he  would  work  no  more  for  that  master,  and  after 
two  days  returned  and  offered  to  fulfil  his  contract,  and  the 
master  refused  to  receive  him,  it  was  held  that  the  servant  could 

recover  no  wages  for  the  time  he  had  worked.  (/*)    The 

*  38    ground  taken  in  these  cases,  *  and  on  which  they  all  seemed 

to  rest,  is  the  entirety  of  the  contract,  which  is  supposed  to 
prevent  any  apportionment  of  the  wages.  And  it  has  been  held, 
that  the  servant  cannot  recover  if  he  left  because  the  master 

7  Greenl.  76.  The  rule  before  adverted  pired  left  his  service  voluntarily,  without 
to  as  to  entire  performance  is  not  binding  cause.  It  was  held,  that  he  might  recover 
upon  persons  under  the  age  of  twenty-one  on  a  quantum  meruit  for  the  services  per- 
years,  and  although  they  engage  to  work  formed,  and  if  his  employer  was  injured 
a  specified  time,  and  for  a  specified  sum,  by  the  sudden  termination  of  the  contract 
they  may  nevertheless  leave  when  they  without  notice,  a  deduction  should  be 
please,  and  recover  upon  a  quantum  meruit  made  on  that  account.  The  learned 
for  what  their  services  are  reaUy  worth,  judge,  in  delivering  the  opinion  of  the 
Moses  r.  Stevens,  2  Pick.  332 ;  Judkins  v.  court,  said :  *  We  think  the  special  con- 
Walker,  17  Me.  38 ;  Bishop  v.  Shepherd,  tract  being  avoided,  an  indebitatus  assump- 
SS  Pick.  492 ;  Vent  t;.  Osgood,  19  id.  572 ;  sit  upon  a  quantum  meruit  lies,  as  it  would 
Thomas  v.  Dike,  1 1  Yt.  273 ;  Medbury  v.  if  no  contract  had  been  made ;  and  no  in- 
Watrous,  7  Hill  (N.  Y.),  110;  Whitmarsh  justice  wiU  be  done,  because  the  jury  wiU 
V.  Hall,  3  Denio,  375 ;  deducting,  it  seems,  give  no  more  than,  under  all  circnm- 
any  damage  to  his  employer  by  such  vio-  stances,  the  services  were  worth,  making 
lation  of  the  contract.  Thomas  v.  Bike,  any  alUwance  for  any  disappaintmeni, 
1 1  Yt.  273  ;  Moses  v.  Stevens,  2  Pick,  amounting  to  an  injury,  which  the  defend- 
832 ;  Judkins  r.  Walker,  17  Me.  38.  But  ant  in  such  case  ufoulJ  sustain  by  the  avoid- 
see  contra,  Whitmarsh  t;.  Hall,  3  Denio,  once  of  the  contract,'  With  great  respect. 
375,  iNiliere  the  subject  was  fully  con-  I  am  unable  to  yield  my  assent  to  the 
sidered,  and  Jewett,  J.,  observed  upon  soundness  of  the  qualification  annexed  to 
this  point :  "  It  is  insisted  on  the  part  of  the  proposition.  I  think  that  the  infant 
the  defendants  that  the  justice  erred  in  plaintiff,  in  such  an  action,  is  entitled,  by 
rejecting  the  evidence  offered  by  them,  on  well-settled  principles  of  law,  to  recover 
the  ground  that,  although  the  plaintiff  such  sum  for  his  services  as  he  would  be 
was  an  infant,  and  had  a  right  to  avoid  entitled  to  if  there  had  been  no  express 
his  contract  and  recover  the  value  of  his  contract  made.  A  recovery  is  allowed 
services,  yet  that  the  defendants  were  en-  upon  the  assumption  that  there  is  no  ex- 
titled,  if  they  had  sustained  an  injury  by  press  contract  at  all."  But  in  the  case  of 
such  avoidance,  to  have  a  proper  aOow-  Moulton  v.  Trask,  9  Met.  577,  decided 
ance  therefor  made  apiinst  such  value,  since  Whitmarsh  v.  Hall,  it  was  held,  that 
In  other  words,  it  is  claimed  that  the  de-  where  a  minor  makes  a  contract,  either 
fendants  are  entitled,  as  a  set-off  against  absolute  or  conditional,  to  labor  for  a 
the  value  of  the  plaintiff's  services,  to  such  year,  for  one  hundred  dollars,  and  his 
sum  as  is  equal  to  the  amount  of  the  in-  employer,  without  sufiScient  cause,  dis- 
jury  sustained  bv  them,  by  the  avoidance  charges  him  before  the  year  expires, 
of  the  contract  by  the  plaintiff,  which  in  ind^ntatus  assumpsit  may  be  maintained 
effect  would  charge  the  infant  with  the  for  the  minor's  wages  for  the  time  durine 
4)erformance  of  his  contract,  or  with  dam-  which  he  labored ;  and  his  employer  is 
ages  for  its  violation.  The  proposition  is  bound  to  pay  at  the  rate  of  one  hundred 
not  sustained  by  any  elementary  principle  dollars  a  year,  deducting  any  lose  that  he 
known  to  the  law,  and  I  do  no*t  find  that  may  have  sustained  from  the  minor's  un- 
it has  been  recognized  by  any  adjudged  faithfulness,  or  occasional  absence  without 
case,  unless  by  that  of  Moses  v.  Stevens,  leave.  See  also  ante,  vol.  i.  p.  *  315,  note  (/) 
2  Pick.  332.  In  that  case  the  plaintiff,  an  (A)  Lantry  v.  Parks,  8  Cowen,  63 ; 
infant,  had  made  a  special  agreement  to  Swanzey  v.  Moore,  22  Bl.  63 ;  Hansell  v. 
labor  for  the  defendant  a  certain  time  for  Erickson,  28  BL  257.  See  €tnte,  p.  *S3, 
certain  wages,  and  before  the  time  ex-  note  (&). 
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required  of  him  services  different  from  those  specified  in  the  con- 
tract, if  he  made  no  objection  thereto,  (f)  But  if  prevented  from 
performing  the  stipulated  amount  of  labor  by  sickness,  or  similar 
inability,  he  may  recover  pay  for  what  he  has  done  on  a  quantum 
meruit,  (/) 
The  case  of  Britton  t;.  Turner,  6  N.  H.  481,  (ft)  resists  the 


r 


(0  Hair  v.  Bell,  6  Vt.  35 ;  MnUen  r. 
Gilkuiaon,  19  id.  503.  See  also  De  Camp 
r.  Stevens,  4  Blackf .  24.  In  this  case  a 
person  contracted  to  work  for  a  year,  at  a 
certain  snm  ])er  month ;  bat  after  working 
three  months  and  ten  da^rs,  he  left  his 
employer,  and  sued  him  for  the  work  thus 
done.  It  was  proved  that  the  defendant 
had  manifested  a  disposition  to  set  the 
plaintiff  to  leave  him,  and  had  said,  after 
the  plaintiff  was  gone,  that  he  was  glad  of 
it,  as  the  plaintiff  was  worth  nothing. 
Htid,  that  the  action  was  not  sustained. 

(j)  Dickey  v,  Linscot,  20  Me.  453; 
Fenton  v.  Clark,  11  Vt.  557.  In  this  case, 
Bamett,  J.,  in  giving  the  opinion  of  a  ma- 
jority of  the  court,  ohservea :  "  In  the  case 
before  the  coort,  the  plaintiff  contracted 
with  the  defendant  to  labor  personally  for 
him  for  fonr  months,  at  ten  dollars  per 
month,  and  by  the  terms  of  the  contract 
was  to  receive  no  miy  tiU  he  had  worked 
the  four  months.  These  services  being  of 
a  personal  character,  the  contract  could 
not  be  performed  by  another,  and  as  the 
plaintin  was  disabled  to  perform  it  him- 
self, by  reason  of  sickness,  which  was  the 
act  of 'God,  upon  the  authority  of  the  fore- 
going cases,  the  contract  was  discharged. 
The  inauiry  then  arises,  What  is  the  re- 
sult ?  It  appears  to  me  apparent  that  the 
pUuntiff  must,  at  least,  after  the  expira- 
tion of  the  four  months  be  permitted  to 
recover  as  upon  a  quantum  meruit^  pro  rata, 
for  the  services  rendered.  Common  jus- 
tice requires  this,  and  I  should  be  sorry  to 
find  that  it  was  not  tolerated  by  the  prin- 
ciples of  the  common  law.  To  hold,  in  a 
case  like  this,  where  the  plaintiff  has  been 
discharged  of  his  contract  by  the  act  of 
God,  that  there  can  be  no  apportionment, 
opon  the  technical  ground  that  the  con- 
tract is  entire,  and  its  performance  a  con- 
dition precedent,  is,  to  my  mind,  leaving 
the  substance  and  adhering  to  the  shad- 
ow." Redjield,  J.,  dissented.  See  also 
Seaver  v.  Morse,  20  Vt.  620.  In  this  case 
the  plaintiff,  having  contracted  to  labor 
for  the  defendant  six  months,  at  a  speci- 
fied price  for  the  term,  was  taken  unwell, 
and  left  the  defendant's  service,  and  was 
so  unwell  for  about  a  month  that  he  was 
unable  to  perform  the  full  labor  of  a  man, 
and  then  he  recoreied  his  health,  but  did 


not  return  to  the  defendant's  employment. 
It  was  held,  that  he  was  entitled  to  re- 
cover for  his  services,  upon  a  quantum 
meruit,  lot  the  time  he  labored.  And  it 
was  also  hdd,  that,  if  this  were  not  so,  an 
offer  by  the  defendant,  after  the  plaintiff 
had  left  his  service,  to  pay  the  plaintiff  the 
amount  due  to  him,  at  the  rate  of  compen- 
sation fixed  bv  the  original  contract,  was 
a  waiver  of  all  claim  of  forfeiture.  To 
the  same  effect  is  Fuller  v.  Brown,  1 1  Met. 
440,  where  a  special  agreement  was  made 
by  A  and  B  tnat  A  would  work  for  B, 
and  that,  if  he  should  be  dissatisfied,  and 
wished  to  leave  the  service,  he  should  five 
B  four  weeks'  notice,  and  work  for  him 
four  weeks  after  the  notice,  and  then  re- 
ceive his  pay.  After  A  had  beeun  to 
work  under  this  agreement,  he  became 
sick  and  unable  to  work,  and  left  B  with- 
out giving  four  weeks  notice,  and  re- 
mained sick  for  several  weeks.  Held,  that 
this  agreement  as  to  notice  applied  to  a 
voluntary  leaving  of  the  service  by  A,  and 
not  to  a  leaving  by  reason  of  his  sickness 
and  inability  to  continue  therein ;  and  that 
he  was  entitled  to  recover  a  proper  com- 
pensation for  the  work  which  he  had  done. 
And  see  Fahy  v.  North,  19  Barb.  341. 

(k)  In  this  case  the  whole  subject  was 
fully  and  ably  examined  by  Parker,  J., 
and  the  court  came  to  the  following  con- 
clusions, which  the  American  editor  of 
Chitty  on  Contracts  regards  as  '  mani- 
festly just  and  sensible."  1.  Where  a 
party  undertakes  to  pay,  upon  a  special 
contract  for  the  performance  of  labor,  he 
is  not  liable  to  be  charged  upon  such 
special  contract  until  the  money  is  earned 
according  to  the  terms  of  the  agreement ; 
and  where  the  parties  have  made  an  ex- 
press agreement  the  law  will  not  imply 
and  raise  an  agreement  different  from 
that  which  the  parties  have  entered  into, 
except  upon  some  further  transaction  be- 
tween them.  2.  In  case  of  a  fiadlure  to 
perform  such  special  contract,  by  default 
of  the  party  contracting  to  do  the  service, 
if  the  money  is  not  due  by  the  terms  of 
the  special  agreement,  and  the  nature  of 
the  contract  is  such  that  the  employer  can 
reject  what  has  been  done,  and  refuse  to 
receive  any  benefit  from  the  part  perform- 
ance, he  is  entitled  to  do  so,  unless  he  has 
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*  39    *  whole  doctrine  of  these  cases,  and  pennits  the  servant  to 
recover  on  a  quantum  meruit.    His  right  to  recover  is  care- 
fully guarded  in  this  case  by  principles  which  seem  to  protect  the 
master  from  all  wrong ;  and  to  require  of  him  only  such  payment 
as  is  justly  due  for  benefits  received  and  retained,  and  after  all 
deduction  for  any  damage  he  may  have  sustained  from  the  breach 
of  the  contract.     So  guarded,  it  might  seem  that  the  principles 
of  this  case  are  better  adapted  to  do  adequate  justice  to  both  par- 
ties, and  wrong  to  neither,  than  those  of  the  numerous  cases 
which  rest  upon  the  somewhat  technical  rule  of  the  entirety  of  the 
contract.    It  is  certain,  however,  that,  since  this  case  was 
*40    reported,  the  same  question  has  been  again  considered  *in 
other  courts,  and  decided  in  conformity  with  the  earlier 
decisions.  (Z)  ^ 

before  assented  to  and  accepted  of  what  any  damage  which  has  been  sustained  by 
has  been  done,  and.  in  such  case  the  party  reason  of  the  non-fuliilment  of  the  con- 
performing  the  labor  is  not  entitled  to  re-  tract.  5.  If  in  snch  case  it  be  foond  that 
coyer,  however  much  he  may  have  done,  the  damages  are  equal  to  or  greater  than 
3.  But  if,  upon  a  contract  of  such  a  char-  the  amount  of  the  value  of  the  labor  per- 
acter,  a  party  actually  receives  useful  formed,  so  that  the  employer,  having  a 
labor,  and  thereby  derives  a  benefit  and  right  to  the  performance  of  the  whole  con- 
advantage,  over  and  above  the  damaee  tract,  has  not,  upon  the  whole  case,  re- 
which  has  resulted  from  the  breach  of  the  ceived  a  beneficial  service,  the  plaintiff 
contract  by  the  other  party,  the  labor  cannot  recover.  6.  If  the  employer  elects 
actuaUy  done  and  the  value  received  fur-  to  permit  himself  to  be  charged  for  the 
nish  a  new  consideration,  and  the  law  value  of  the  labor,  without  interposing  the 
thereupon  raises  a  promise  to  pay  to  the  damages  in  defence,  he  is  entitled  to  do 
extent  of  the  reasonable  worth  of  the  ex-  so,  and  may  have  an  action  to  recover  his 
cess.  And  the  rule  is  the  same,  whether  damages  for  the  non-performance  of  the 
the  labor  was  received  and  accepted  by  contract.  7.  If  he  elects  to  have  the  dam- 
the  assent  of  the  party  prior  to  the  breach,  ages  considered  in  the  action  against  him, 
and  under  a  contract  oy  which,  from  its  he  must  be  understood  as  conceding  that 
nature,  the  party  was  to  receive  the  labor  they  are  not  to  be  extended  beyond  the 
from  time  to  time  until  the  completion  of  amount  of  what  he  has  receivea,  and  he 
the  whole  contract,  or  whether  it  was  re-  cannot  therefore  afterwards  sustain  an 
ceived  and  accepted  by  an  assent  subse*  action  for  further  damages, 
quent  to  the  penormance  of  all  that  was  (/)  The  case  of  Britton  r.  Ttimer  was 
in  fact  done.  4.  In  case  such  contract  is  cited  and  alluded  to  by  the  court,  in  giv- 
broken,  by  the  fault  of  the  party  em-  ins  the  opinion,  in  the  subsequent  case  of 
ployed,  after  part  performance  has  been  Ounstead  v.  Beale,  19  Pick.  529,  but  Mor- 
received,  the  employer  is  entitled,  if  he  so  ton,  J.,  who  there  delivered  the  opinion  of 
elect,  to  put  the  breach  of  contract  in  de-  the  court,  said :  "  We  have  no  hesitancy 
fence  for  the  purpose  of  reducing  the  dam-  in  adhering  to  our  own  decisions,  sup- 
ages,  or  showmg  that  nothing  is  due,  and  ported  as  they  are  by  principle,  and  a 
the  benefit  for  which  he  is  liable  to  be  long  series  of  adjudications."  On  the 
charged,  in  that  case,  is  the  amount  of  other  hand  the  principles  of  Britton  v. 
value  which  he  has  received,  if  any,  be-  Turner  were  clearly  approved  by  Bennett, 
yond  the  amount  of  damage,  and  the  im-  J.,  in  delivering  the  opinion  of  Fenton  r. 
pUed  promise  which  the  law  will  raise,  is  Clark,  11  Vt.  560.  The  court  of  Ver- 
to  pay  such  amount  of  the  stipulated  price  mont  seems  in  other  cases  inclined  to  con- 
for  the  whole  labor  as  remains,  after  de-  strue  all  entire  contracts  of  labor  and  ser^ 
ducting  what  it  would  cost  to  procure  a  vice  equitably  for  the  laborer,  and  to  hold, 
completion  of  the  whole  service,  and  also  where  the  employer  has  received  benefit 

1  Byerlee  v.  Mendel,  39  la.  382,  follows  Britton  v.  Tamer,  wpra, 
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On  the  same  principle  of  entirety  of  contract,  it  is  held,  that  if 
a  servant  is  discharged  for  misconduct  during  the  currency  of  a 
quarter,  he  is  entitled  to  no  wages  from  the  beginning  of  that 
quarter,  although  he  did  not  misbehave  until  the  day  when  dis- 
charged, (m)  But  if  the  contract  be  dissolved  by  mutual  consent, 
he  may  recover  wages  pro  rata^  without  any  express  contract  to 
that  effect,  (n)  and  so  he  may  if  he  leave  for  justifiable  cause,  (o) 
If  a  justifiable  cause  for  dismissal  exists,  he  cannot  recover,  al- 
though not  dismissed  expressly  on  that  ground,  (ji?)  and  even 
although  the  master  did  not  know  of  its  existence  at  the  time,  (jq) 
And  if  the  servant  by  his  misconduct,  forfeits  his  claim  for 
wages,  a  subsequent  promise  of  tlie  *  master  to  pay  the  *41 
wages  has  been  held  void  for  want  of  consideration ;  (r)  but 
this  cannot  be  a  general  rule. 

Where  the  servant  is  wrongfully  dismissed  during  a  quarter, 
or  other  definite  term,  he  may,  after  the  quarter  or  term  ends, 

from  the  seirant's  labor,  and  the  psrtiefl  been  left  to  the  jury  to  saj  whether  the 

cannot  be  placed  in  ^ain  quo,  that  tne  em-  parties  had  come  to  an  agreement  that 

ployer  is  liable  on  a  quantum  meruit  for  those  serrices  shonld  be  pail  for. 
the   labor  actually  performed,  although  (o)  Patterson    v.   Gage,  23   Vt.  558; 

the  contract  was  not  performed  exactly  as  Pritchard  v,  Martin,  37  Mo.  305.    And 

agreed.    See  Gilman  v.  Hall,  11  Vt.  510;  where  the  contract  was  dissolyed  by  an- 

and  Blood  r.  Enos,  12  Vt.  625 ;  Sherman  thority  of  the  State  (the  employ ^  being 

r.  Champlain  Trans.  Co.  31  Vt.  162.    See  sent  away  under  a  statute  as  a  witness  in 

notes  (^),  p.  *d6,  and  (/),  p.  *38.    It  a  crimiiud  case),  it  was  held,  that  the 

may  be  seen  in  7th  Sir  Wm.  Jones'  works,  hirer  was  bound  to  pay,  and  only  to  pay, 

866,  that  the  laws  of  Menu  contain  the  pro  raid  wages  for  tne  time  in  which  the 

▼ery  same  principle  as  that  of  the  common  senrant  was  actually  in  his  employ.    Mel- 

law,  as  asserted  m  Olmstead  v,  Beale ;  so  viUe  v.  De  Wolf,  30  E.  L.  &  £.  323 ;  s.  c. 

that  it  has,  at  all  events,  the  sanction  of  4  £.  &  B.  844. 
an  extreme  antiquity.  (p)  Ridgway  v.  Hungerford  Market 

(m)  Atkin  v.  Acton,  4  C.  ft  P.  206;  Co.  8  A.  &  £.  171;  Cussons  t*.  Skinner, 

Ridgway  r.  Hungerford  Market  Co.  3  A.  11  M.  &  W.  161 ;  Baillie  v.  Kell,  4  Bmg. 

ft  E.  171 ;  Turner  r.  Robinsons,  6  Car.  ft  N.  C.  638.    See  also  Mercer  v,  Whall,  5 

P.  15 ;  8.  c.  2  Nev.  ft  M.  829.    See  also  Q.  B.  457,  Lord  Denman, 
Spotswood  r.  Barrow,  5  Exch.  110;  and         {q)  Spotswood   v.   Barrow,    5    Exch. 

Loah  V.  RnsseU,  5  id.  203.  110;  Willets  v.  Green,  3  Car.  ft  E.  59. 

(a)  Thomas  v,  Williams,  1  A.  ft  E.  (r)  This  point  was  decided  in  the  case 
689 ;  Hill  v.  Green,  4  Pick.  114.  Whether  of  Mockman  v.  Shepherdson,  3  Per.  ft  D. 
the  contract  has  been  rescinded  is  a  ques-  182.  But  it  is  to  be  observed  that  in  that 
tion  for  the  jury.  Lambum  r.  Cruden,  2  case  there  was  an  express  agreement 
Han.  ft  G.  253.  In  this  case  a  servant  between  the  parties,  that  if  the  servant 
was  engaged  at  a  yearlv  salary,  payable  should  set  drunk  any  time  during  the 
<{iiarteny.  A  month  after  the  termina-  service,  ne  should  forfeit  all  his  wages  up 
turn  of  one  of  the  years  of  the  service  the  to  that  time.  The  case  of  Seaver  v. 
servant  tendered  his  resignation.  After  Morse,  20  Vt.  620,  is  an  authority  for 
another  mouth  the  resisnation  was  ao-  holding,  that  a  forfeiture  of  wages,  in- 
cepted^ nothinf^  being  saia  about  remuner-  curred  by  a  faQure  to  perform  an  entire 
ation  for  the  tmie  elapsed  since  the  termi-  contract,  is  waived  by  a  subsequent  prom- 
nation  of  the  last  ^eu^s  services.  It  was  ise  of  the  employer  to  pay  such  wages, 
hdd,  that  the  law  miplied  no  engagement  idthough  the  promise  is  made  without 
to  pay  for  the  services  performed  since  any  new  consiaeration.  See  also,  ante,  p. 
the  last  quarter ;  but  that,  under  the  cir-  *86,  note  (y). 
mimfnces  of  tma  caae,  it  ought  to  have 
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recover  for  the  whole  in  an  action,  not  for  work  and  labor,  but 
for  preventing  him  from  doing  his  work.  («) 

If  the  servant  hired  for  a  certain  time,  reserves  the  right  of 
leaving  earlier,  or  at  his  own  pleasure,  for  some  specified  cause, 
he  cannot  leave  except  for  that  cause :  thus,  if  he  reserves  the 
right  to  leave  ^^  if  dissatisfied,"  he  cannot  leave  to  attend  to  other 
business,  or  for  any  other  reason  whatsoever,  unless  he  is  "  dissat- 
isfied," and  allege  this  as  the  cause  of  his  leaving,  (t) 

It  would  seem  from  the  decisions  that  a  master  is  not  bound 
to  provide  medical  attendance  or  medicines  for  his  farm  servant, 
or  his  house  servant,  in  case  of  illness ;  even  if  this  be  caused  by 
an  accident  occurring  while  he  was  in  the  discharge  of  his 
duty,  (u)  But  it  is  also  held,  that  if  he  does  send  for  a 
*  42  *  physician  he  is  not  only  liable  himself,  but  cannot  deduct 
the  charge  from  the  wages  of  the  servant  without  an  ex- 
press agreement  to  that  effect,  (v)    The  master  is  bound  to  take 

(«)  The  earlier  cases  seem  to  have  al-  Johns.  249,  it  is  said,  that  no  action  lies  hy 
lowed  a  lecover j  in  such  case,  on  a  com-  a  physician  for  medicine  administered  to, 
mon  count  for  work  and  labor  done.  Gran-  and  attendance  on,  a  slave,  without  the 
dall  V.  Pontigny,  4  Camp.  375 ;  Eardlj  v.  knowledge  or  request  of  the  master,  in  a 
Price,  5  B.  &  P.  333  ;  Smith  v.  Kingsford,  case  not  requiring  instant  and  immediate 
3  Scott,  279 ;  Collins  v.  Price,  2  Mo.  &  P.  assistance.  But  it  seems,  that  if  medical 
233.  But  the  more  recent  authorities  or  other  assistance  he  rendered  to  a  slave, 
have  established  the  better  principle,  that  in  case  of  such  pressing  necessity  as  not  to 
the  balance  due  for  work  actuMk  per-  admit  a  previous  application  to  tne  master, 
formed,  at  the  time  of  such  wrongral  dis-  the  person  rendering  such  assistance  would 
missal,  may  be  recovered  on  the  common  be  entitled  to  recover  a  compensation  from 
counts,  while  there  must  be  a  special  the  master  on  the  implied  assumpsit,  aria- 
count  for  the  amount  of  the  month's  ing  from  the  legal  obhgation  of  tne  master 
wages  which  has  not  been  earned ;  or,  to  to  make  the  requisite  provision  for  his 
speak  more  correctly,  for  the  recovery  of  slave.  And  in  Eneland  a  master  is  liable 
damages  for  the  wrongful  dismissal,  a  to  provide  medicaf  attendance  for  his  ap- 
month's  wages  being  the  measure  of  dam-  prentice,  Regina  v.  Smith,  8  C.  &  P.  153. 
ages  for  such  breach  of  contract.  See  (v)  Sellen  v.  Korman,  4  C.  &  P.  80; 
Archard  v.  Homor,  3  C  &  P.  349;  Few-  Emmons  v.  Lord,  18  Me.  351.  It  would 
jpgB  r.  Tisdal,  1  Exch.  295 ;  Broxham  v.  seem  that  he  cannot  deduct  the  servant's 
Wagstaffe,  5  Jnr.  845 ;  Smith  v.  Ha3rward,  waees  during  the  time  he  was  sick  and 
7  A.  &  E.  544 ;  Hull  v.  Heightman,  2  East,  unable  to  work.  Story  on  Cont.  §  962, 
145.  See  LiUey  v.  Elwin,  11  Q.  B.  755.  In  ;',  k,  and  cases  cited.  In  Nichols  v.  Coola- 
such  case  the  wages  due  at  the  time  of  dis-  nan,  10  Met.  449,  a  contract  was  made  by 
missal  cannot  be  recovered  under  such  spe-  N.  &  C.  that  N.  should  have  eleven  dollars 
cial  count ;  there  must  be  a  count  for  work  per  month  and  board,  so  lone;  as  he  should 
and  labor  done ;  and  these  may  be  joined  in  work  for  C,  C.  informing  N.  that  he  (C.) 
the  same  declaration.  Hartley  v.  Harmon,  might  not  have  two  days'  work  for  him. 
11  A.  &E.  798.  But  see  Goodman  w.Pocock,  N.  worked  for  C.  several  months,  and 
15  Q.  B.  576.  See  also,  ante,  p.  *34,  note  (d),  brought  an  action  for  his  wages,  and  an- 

(t)  Monell    V.  Bums,  4   Denio,  121 ;  nexed  to  his  writ  a  bill  of  particulars,  in 

Lantry  v.  Parks,  8  Cowen,  63.  which  he  charged  the  price  agreed  on  per 

(tt)  The  contra^  opinion  was  once  de-  month,  and  gave  C.  credit  for  a  certain 

clared  by  Lord  Kenyan,  in  Scannan  v,  sum  on  account  of  three  weeks'  sickness  of 

Castell,  1  Esp.  270,  but  this  doctrine  has  N.,  during  which  time  he  was  unable  to 

long  since  been  overruled.    See  Sellen  v.  work.   C.  filed  in  set-off  an  account  against 

Norman,  4  C.  &  P.  80;  Cooper  v.  Phillips,  N.  for  board  during  his  sickness;  it  was 

id.   581.     In   Dunbar   v.  WiUiams,    10  A«/<f,  that  the  contract  was  a  hiring  by  the 
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proper  care  of  his  seirant,  and  not  expose  him  to  danger,  (w^  ^ 
but  it  has  been  held  that  he  is  not  responsible  for  an  accident 
happening  in  the  course  of  his  service,  unless  the  master  knew 
that  it  exposed  the  servant  to  peculiar  danger,  and  the  servant 
did  not  (x) 

*  It  has  been  held,  that  a  master  who  uses  due  care  in  the    *  43 
selection  and  employment  of  his  servants,  is  not  responsible 
to  one  of  them  for  an  injury  received  from  the  carelessness  of 

month,  that  C.  was  not  entitled  to  pay-  station ;  and  at  the  end  of  her  twelve 
ment  for  N.'i»  board  daring  his  sicknefls ;  months'  servitude  she  would  not  have  a 
but  that  N.  could  not  recover  wages  for  farthing  in  her  pocket."  In  Adams  v.  The 
any  part  of  the  time  of  his  detention  from  Woonsocket  Company,  11  Met.  827,  a 
work  by  sickness.  "Another  question/'  father,  whose  minor  daughter  was  em- 
Hubbard,  J.,  remarked,  "  might  have  been  ployed  by  a  manufacturing  company,  at  a 
raised  on  this  contract,  namely,  whether  distance  of  many  miles  from  his  residence, 
the  plaintiff  might  not  have  been  entitled  forbade  them  to  employ  her  any  further, 
to  payment  for  his  whole  time ;  but  by  and  gave  them  notice  that  if  they  should 
crediting  the  loss  of  time  he  has  precluded  continue  to  employ  her,  he  should  demand 
that  inquirv,  and  is  properly  bound  by  his  $3.50  per  week  for  her  time  and  labor, 
admission.  Nor,  without  a  specific  agree-  without  any  deduction  on  any  account 
ment  to  that  effect,  can  the  master  deduct  whatever,  and  also  directed  them  not  to 
the  valne  of  articles  iniuied  or  lost  by  the  pay  or  allow  her  any  thin? ,  either  goods 
servant ;  but  must  bnng  a  cross  action  or  money,  on  account  of  ner  labor.  It 
therefor.  Le  Loir  t*.  Bristow,  4  Camp,  was  held,  in  an  action  of  assumpsit  by  the 
134.  But  see  Snell  v.  The  Independence,  Either  against  the  company,  to  recover 
Gilpin,  40 ;  The  New  Phoenix,  2  Hagg.  pay  for  his  daughter's  labor  subsequently 
Add.  4S0.  If  the  servant  is  an  infant,  the  done  for  them,  that  he  was  entitled  to  re- 
master may  deduct  from  his  wages  such  cover  only  as  much  as  her  labor  was 
mms  as  he  has  paid  for  the  infanPs  necee-  reasonably  worth,  deducting  the  price  of 
■aries,  bat  no  other.  Hedgley  v.  Holt,  4  boEurd  provided  for  her  by  them,  without 
C  &  P.  104.  In  this  case,  Bayley,  J.,  any  deduction  for  clothing,  which  they 
said :    *'  Payments  made  on   account  of  provided  for  her. 

wages  due' to  an  infant,  for  necessaries,  (w)  In  Priestley  v.  Fowler,  3  M.  &  W. 

and  which  could  not  be  avoided,  are  valid  1,  Lord  Abinger  says,  that  this  should  be 

payments ;  but  an  infant  cannot  bind  her-  such  care  as  the  master  may  reasonably 

seu  for  things  which  are  not  necessary ;  be  expected  to  take  of  himself.    And  see 

indeed,  even  the  statement  of  an  account  Paterson  v.  Wallace,  28  £.  L.  &  £.  48. 
does  not  bind  an  infant.     It  appears  that  (x)  Priestley  v.  Fowler,  3  M.  &  W.  I. 

this  young  woman  was  under  age  when  In  Buzzell  v.  Laconia  Man.  Co.  48  Me. 

she  settleo^the  account.   The  consequences  1 13,  it  is  held  to  he  the  duty  of  the  master 

might  be  very  injurious  if  the  law  were  to  keep  safe  and  convenient  all  bridges, 

otherwise.    What  would  it  lead  to  in  this  passageways,  or  ladders,  necessary  to  be 

very  case  ?    Here  is  a  female,  who  is  de-  used  oy  the  employ^,  in  going  to  or  re- 

scnb«d  as  rather  a  show^  woman,  suffered  turning  from  his  labor.    See  aSso  Ormond 

to  dreas  in  a  manner  qmte  unfitted  to  her  v.  Hol&md,  96  £ng.  C.  L.  102. 

1  A  master  should  warn  an  inexperienced  servant  of  the  dangers  of  the  work  com- 
mitted to  him,  O'Connor  v.  Adams,  120  Mass.  427 ;  and  put  gaards  about  dangerous 
machinery,  failing  which  he  is  liable.  Button  r.  Great  Western  Cotton  Co.  L.  R.  7  Ex. 
130,  as  well  as  for  defects  in  machinery  unknown  to  the  servant,  but  which  the 
ouster  with  ordinary  care  could  have  cured.  Walsh  v.  Peet  Valve  Co.  110  Mass.  23  ; 
Booth  V.  Boston,  Ac.  R.  Co.  67  N.  Y.  593 ;  Dillon  v.  Union  Pacific,  Ac.  R.  Co.  3  Dillon, 
319.  —  A  cab-owner  has  been  held  liable  for  famishing  to  a  driver  a  horse  not  reason- 
ably fit  to  be  driven  in  a  cab,  in  Fowler  v.  Lock,  L.  R.  7  C.  P.  272 ;  10  C.  P.  90 ;  a 
nufroad  for  allowing  a  derrick  after  disuse  to  remain  so  as  to  be  thrown  down  by  nat- 
ural caases,  to  the  injury  of  a  brakeroan,  in  Holden  v,  Fitchbarg  R.  Co.  129  Mass.  268 ; 
and  a  corporation  for  famishing  giant  powder  without  explaining  its  use,  in  Smith  v, 
Oxford  Iron  Co.  13  Vroom,  467. 
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another  while  employed  in  the  master's  service,  (y)  ^  And  the 
rule  has  been  applied  to  the  ease  where  the  party  injured  was  not 
the  servant  of  the  defendants,  but  was,  at  the  time  of  the  injury, 
voluntarily  assisting  their  servants ;  (z)  ^  and  also  where  the  ser- 
vants are  employed  in  distinct  departments  of  the  general  busi- 
ness, (zz)  But  where  the  servants,  though  employed  upon  common 
work,  are  in  the  employment  of  different  masters,  and  for  sepsr 
rate  ends,  as  in  the  case  of  a  servant  of  a  carrier  injured  by  the 
negligence  of  a  merchant's  porter,  in  the  process  of  delivering 
goods  from  a  warehouse  on  board  a  dray,  to  be  transported  by 
the  carrier  for  the  merchant,  the  master  of  the  negligent  servant 
will  be  responsible  to  the  other  servant  for  the  injury,  (a)  '    The 
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f)  Farwell  v.  Boston   &   Worcester  Co.  v.  Webb,  12  Ohio  St.  475;  niinois 

Co.  4  Met.  49 ;  Priestley  v.  Fowler,  3  Central  R.  R.  Co.  r.  Cox,  21  HI.  20 ;  Hard, 

M.  &  W.  1 ;  Brown  r.  Maxwell,  6  Hill  Adm'r  v.  Yt.  &  Canada  R.  R.  Co.  32  Yt. 

(N.  Y.),  594;  Hntchinson  v.  York,  Kew-  473;  eontraj  Little  Miami  Railroad  Co.  r. 

castle,  &  Berwick  Railway  Co.  5  Exch.  Stevens,  20  Ohio,  415;  Cleveland,  Colnm. 

343 ;  Wigmore  v.  Jay,  id.  364 ;  Tarrant  v.  &  Cincin.  R.  R.  Co.  t\  Kearney,  3  <  )hio 

Webb,  18  C.  B.  797.     See  also  8kipp  v.  St.  201 ;  Manville  t\  Cleveland  &  Toledo 

Eastern  Counties  R.  Co.  9  Exch.  223;  R.  R.  Co.  11  Ohio  St.  417;  Chamberlain 

Hubgh  r.  New  Orleans  Railroad,  6  La.  v.  Mil.  &  Miss.  R.  R.  Co.  11  Wis.  238,  and 

An.  495 ;    Ryan  v.  The  Comb.   Yalley  the  Scotch  case  of  Dixon  v.  Ranken,  20 

Railroad  Co.  23  Penn.  St.  384 ;  Coon  v.  Law  Times,  44 ;  Oilman  t;.  Eastern  R.  R. 

Syracuse  &  Utica  Railroad,  1  Seld.  493 ;  Co.  10  Allen,  233 ;  Burke  v.  Norwich  R.  B. 

Sherman  v.  Rochester  &  Syracuse  Rail-  Co.  34  Conn.  474. 

road,  15  Barb.  574 ;   Albro  v.  Aeawam  (z)  Degg  r.  Midland  R.  Co.  1  H.  &  N. 

Canal  Co.  6  Cush.  75 ;  Shields  v.  i  onge,  773.     See  also  Yose  v.  Lancashire  &  Y. 

15  Ga.  349;  Mitchell  v.  Penn.  R.  R.  Co.  R.  Co.  2  H.  &  N.  728. 
Amer.  Law  Re^ster,  Oct.  1853,  p.  717;  (zz)  Foster  i;.  Minnesota  Central  B.  R. 

Honner  r.  Illinois  Central  Railroad  Co.  15  Co.  14  Minn.  360. 

111.  550;  The  Ohio  &  Miss.  R.  R.  Co.  v.  (a)  Abraham  v.  Reynolds,  5  H.  &  N. 

Tindall,  13  Ind.  366 ;  C.  &  X.  &  L.  M.  R.  R.  143. 

1  A  servant  takes  upon  himself  the  risks  of  his  employment,  Lovell  o.  Howell, 
1  C.  P.  D.  161 ;  Gibson  v.  Erie  R.  Co.  63  N.  Y.  449 ;  Pennsylvania  R.  Co.  r.  Lynch, 
90  111.  333 ;  although  an  infant,  De  Graff  t;.  N.  Y.  Cent.  R.  Co.  76  N.  Y.  125 ;  and  a 
master  ought  to  discharge  a  servant  as  soon  as  he  discovers  his  unfitness,  Columbus,  &c. 
R.  Co.  V.  Troescb,  68  Ul.  545;  Mich.  Cent.  R.  Co.  v.  Dolan,  32  Mich.  510;  Houston, 
&c.  R.  Co.  (••  Oram,  49  Tex.  341.  —  But  a  roaster  is  liable  for  not  employing  servants  of 
ordinary  skill  and  care,  whereby  a  fellow-servant  is  injured.  Chapman  i;.  Erie  R.  Co. 
55  N.  1 .  579 ;  Ardesco  Oil  Co.  r.  Gilson,  63  Penn.  St.  146 ;  Couch  v.  Watson  Coal 
Co.  46  la.  17 ;  Hardy  r.  Carolina  R.  Co.  76  N.  C.  5.  —  A  master,  by  joining  in  the  work, 
does  become  not  free  from  liability  as  a  fellowHservant.  Wilson  v.  Merry,  L.  R.  1  So. 
&  Div.  App.  326. 

«  Osborne  v.  Knox,  Ac.  R.  Co.  68  Me.  49  ;  unless  the  assistance  was  rendered  in  a 
transaction  of  common  interest  to  master  and  volunteer,  with  the  former's  assent,  as  in 
jjettinp  coal  other  them  at  the  usual  place,  which  was  crowded.  Holmes  v.  N.  £.  R.  Co. 
L.  R.  4  Ex.  254 ;  6  Ex.  123 ;  or  in  loading  his  box,  the  number  of  porters  being  insuffi- 
cient. Wright  V.  London,  &c.  R.  Co.  L.  R.  10  Q.  B.  298 ;  I  Q.  B.  D.  252 ;  or  in  clearing 
snow  from  a  railroad  track.  Bradley  v.  N.  Y.,  Ac.  R.  Go.  62  N.  Y.  99. 

*  This  is  equally  true  of  a  ship-owner  and  a  pilot  whom  the  former  was  compelled  to 
hire,  Smith  v.  Steele,  L.  R.  10  Q.  B.  125;  as  well  as  where  a  colUeiy  engaged  A.  to 
complete  a  shaf^  supplying  the  steam  while  A.  employed  and  paid  the  workmen,  and  a 
workman  was  injured  by  an  engineer  under  A.'s  control,  but  paid  by  the  colliery,  Rourke 
V,  White  Moss  CoUiery  Co.  1  C.  P.  D.  556 ;  2  C.  P.  D.  205.  See  Allen  ».  New  Gas  Co. 
1  Ex.  D.  251.    But  a  person  employing  master  mechanics,  each  of  whom  was  to  furnish 
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employer  will  be  held  responsible  to  a  serrant  injured  bj  the  act 
of  a  fellow-seryant,  if  the  injury  was  caused  by  the  f ellow-ser- 
Tant's  using  msufficient  or  unsafe  materials  which  were  supplied 
to  him  by  the  employer.  (&)  If  the  master  has  a  general  man- 
ager who  employs  the  servants,  standing  in  the  place  of  the 
master,  he  is  to  be  treated  as  the  cigent  of  the  master,  and  not  as 
a  co-servant,  and  if  he  does  not  hire  careful  servants  the  master 
is  liable  as  if  he  hired  improper  servants  himself.  ((?)  ^  There 
have  been  of  late  many  cases  under  the  rule  exempting  an  em- 
ployer from  liability  for  injury  to  a  servant  from  a  co-servant ; 
and  there  seems  to  be  a  tendency  to  limit  the  rule  to  cases  where 
the  injured  servant  was  engaged  in  a  common  business  with  the 
inflicter  of  the  injury,  so  that  he  would  have  an  opportunity  of 
preventing  by  due  care  his  fellow-servant's  negligence.  (<?c)  *  It 
has  been  held  by  an  application  of  the  general  rule  that  a  servant 
of  a  railroad  company  is  not  entitled  to  the  same  remedy  for 
injuries  sustained  as  a  passenger,  (^cd)  But  such  a  company  was 
held  liable  to  a  repairer  of  their  road  injured  by  cars  running  out 
of  line,  (ce) 

In  Iowa  a  statute  gives  to  an  employ^  an  action  against  a  rail- 
road company  for  injury  caused  by  a  co-employ6 ;  but  under  this 


(6)  Roberts  v.  Smith,  2  H.  &  N.  213. 

{c)  Walker  v.  Boiling,  22  Ala.  294; 
Loniflville  R.  R.  Co.  v.  Collins,  2  DuvaU, 
114 ;  Feltham  v.  England,  Law  Rep.  2  Q. 
B.  33 ;  Murphy  t;.  Smith,  19  C.  B.  (n.  b.) 
361. 

(cc)  Cooper  v.  Mullins,  30  Ga.  146. 
And  see  as  to  the  general  mle,  Catawissa 
R.  R.  Co.  V.  Armstrong,  49  Penn.  St.  186 ; 
Schnltz  u.  Pacific  R.  R.  Co.  36  Mo.  13; 
Columbus,  &c.  R.  R.  Co.  v,  Arnold,  31 
Ind.  174;  Donaldson  v.  MiBsissippi  R.  R. 
Ca   18  Iowa,  280;   Morgan  v.  Vale  of 


Neath  R.  Co.  L.  R.  1  Q.  B.  417  ;  Nash- 
ville  R.  R.  Co.  v.  Elliot,  1  Cold.  611.  See 
also  Stewart  v.  Harvard  College,  12  Allen, 
58 ;  Cooper  t;.  Hamilton  loan.  Co.  12 
Allen,  193 ;  Felch  v.  Allen,  98  Mass.  672 ; 
Anderson  v.  New  Jersey,  &c.  Co.  7  Rob. 
611 ;  Shank  v.  Northern  R.  R.  Co.  25  Md. 
462 ;  Rohback  v.  Pacific  R.  R.  Co.  43  Mo. 
187. 

(erf)  Weger  v.  Penn.  R.  R.  Co.  55 
Penn.  St.  460. 

(ce)  Haines  v.  East  Tenn.  R.  R.  Co. 
3  Cold.  222. 


the  men,  tools,  and  tackle  for  his  work,  is  not  liable,  if  not  negligent  in  their  selection, 
to  a  servant  of  one  for  an  injury  caused  by  imperfect  tackle  furnished  by  the  other. 
Harkint  v.  Standard  Sugar  Refinery,  122  Mass.  400.  See  Johnson  v,  Boston,  118  Mass. 
114. 

1  A  oorponition  president  is  not  a  co^ervant.  Smith  v,  Oxford  Iron  Co.  13  Yroom, 
467 ;  but  contra  of  a  "  OEianager,"  Wilson  v.  Merry,  1  Sc.  &  Dir.  App.  326 ;  of  a  *'  vice- 
principal  *'  of  a  colliery,  Howells  v.  Landore  Steel  Co.  L.  R.  10  Q.  B.  62 ;  and  of  a 
''foreman,"  O'Connor  v.  Roberts,  120  Mass.  227;  Zeigler  v.  Day,  123  Mass.  152;  Ma- 
lone  p.  Hathaway,  64  N.  Y.  5. 

2  A  brakeman  and  an  inspector  of  rolling-stock,  Wonder  v,  Baltimore,  32  Md. 
411 ;  the  conductor  and  engineer  of  the  same  train,  Dow  v,  Kansas,  &c.  R.  Co.  8  Kan. 
642 ;  Snmmerhays  v.  Kansas,  &c.  R.  Co.  2  Col.  484 ;  Ragsdale  v.  Memphis  R.  Co.  59 
Tenn.  426 ;  a  construction-train  conductor  and  a  laborer,  McGowan  v,  St.  Louis,  &c. 
R.  Co.  61  Mo.  528 ;  and  a  station*maBter  and  engineer,  Evans  9.  Atlantic  R.  Co.  62  Mo. 
49,  have  been  held  oo-servants. 
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statute  it  is  held  that  the  employing  company  is  not  bound  to 
extraordinary  diligence.  (  ef)  From  recent  cases  it  would  seem 
that  the  general  rule  is  now  much  modified.  If  the  injury  was 
caused  dii*ectly  by  the  negligence  of  the  employer,  he  would 
undoubtedly  be  responsible,  and  in  a  case  where  the  superintend- 
ent of  an  iron  company,  caused  injury  to  a  fellow  workman  by 
employing  a  dangerous  explosive,  it  was  held  that  the  negligence 
of  the  superintendent  was  the  negligence  of  the  employer,  (eg) 
An  employ^  injured  by  negligence  of  a  fellow  employ^,  claimed 
that  this  person  was  notoriously  negligent  and  incompetent ;  but, 
as  it  appeared  that  having  this  knowledge  he  continued  in  this 
emi^loyment,  it  was  held  that  he  took  the  risk  on  himself,  and  the 
employer  was  not  liable.  (jcK) 

The  master  is  under  no  legal  obligation  to  give  a  testimo- 
*  44  nial  *  of  character  to  his  servant.  If  he  does,  it  will  be  pre- 
sumed that  he  speaks  the  truth,  or  what  he  believes  to  be 
true ;  and  therefore  if  he  says  what  injures  the  standing  and  pros- 
pects of  the  servant,  and  this  turns  out  not  to  be  true,  the  master 
is  nevertheless  not  liable,  unless  the  servant  can  prove  that  the 
falsity  was  uttered  in  malice,  (d)  Such  is  the  English  rule ;  but 
it  may  be  supposed  that  in  this  country,  if  the  master  is  proved 
to  have  said  what  is  untrue,  he  would  be  responsible  for  any 
injury  arising  therefrom  to  the  servant ;  at  least  unless  he  could 
satisfy  the  jury  that  he  spoke  from  sufficient  cause,  and  not 
from  malice. 

In  order  to  constitute  a  contract  of  hiring  and  service,  there 
must  be  a  mutual  engagement,  on  the  one  part  to  serve,  and  on 
the  other  to  employ  and  pay.  («)  But  these  engagements  cannot 
always  be  implied  one  from  the  other,  or  measured  one  by  the 
other.  If  a  servant  agrees  to  serve  for  a  term  of  two  years,  and 
the  master  only  agrees  to  pay  so  much  weekly,  the  master  is 
under  no  obligation  to  keep  or  employ  him  during  the  two  years. 


(c/)  Hunt  r.  Chicago,  Ac.  R.  K.  Co. 
26  la.  363. 

(cg\  Lalor  v.  C.  B.,  Ac.  R.  Co.  52  Dl. 
401 ;  SpelmaxL  v.  Fisher  Iron  Co.  56  Barb. 
151 ;  Louisvillei  &c.  R.  R.  Co.  r.  Filbem, 
6  Bush,  574. 

{ch)  Davis  v.  Detroit,  &c.  R.  R.  Co. 
20  Mich.  105. 

{d)  Rogers  v.  Clifton,  3  B.  &  P.  591 ; 
Edmonson  v.  Stephenson,  Bull.  N.  P. 
8;  Weatherston  v.  Hawkins,  1  T.  R.  110. 
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(€)  See  Sjkes  v.  Dixon,  9  A.  &  E.  693, 
where  B.  contracted  in  writing  to  work 
for  the  plaintiff  in  his  trade,  and  for  no 
other  person,  during  twelve  months,  and 
so  on  from  twelve  months  to  twelve 
months,  until  B.  should  give  notice  of 
quitting.  Hddy  that  such  agreement  was 
invalid  under  the  statute  of  frauds  for 
want  of  mutuality. 
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but  only  to  pay  so  much  while  he  does  employ  him.  (/) 
But  where  the  contracts  are  mutual,  and  cover  *  the  same    *  45 
ground,  for  both  parties,  then  the  master  has  at  once  a 
right  to  require  the  servant  to  enter  upon  the  discharge  of  his  duty 
during  the  term,  and  the  servant  has  a  right  to  require  the  mas- 
ter to  employ  him  during  the  whole  of  the  term. 

Like  ot^er  agreements,  a  contract  for  labor  and  service,  if  not 
to  be  performed  within  a  year,  is  within  the  statute  of  frauds,  and 
if  by  parol,  is  wholly  void.  (^)  And  if  the  contract  of  service  is 
begun  within  a  year  from  the  making  of  it,  but  by  the  terms  of  the 
agreement  is  not  to  be  completed  within  that  time,  it  is  within  the 
statute  and  void.  (A)  It  must  be  certain,  however,  from  the  terms 
of  the  contract,  or  be  necessarily  implied  therefrom,  that  the  con- 
tract cannot  be  performed  within  a  year,  or  it  will  not  be 
void,  (t)  This  subject  will  be,  however,  *  considered  more    *  46 


(/)  In  WiUiamflon  v.  Taylor,  5  Q.  B. 
175,  by  an  agreement  between  the  defend- 
ant and  plaintiff,  the  defendant,  beine  the 
owner  ot  a  coUiery,  retained  and  hired  the 
niMntifP  to  hew,  work,  &c.,  at  the  colliery, 
xor  wages  at  certain  rates  in  proportion 
to  the  work  done,  payable  once  a  fort- 
night ;  and  the  plaintiff  agreed  to  con- 
tinue the  defendant's  servant  during  aU 
times  the  pit  should  be  laid  off  work,  and, 
when  reijuired  (except  when  preyented 
by  ana>yoidable  cause),  to  do  a  fuU  day's 
work  on  every  working  day.    Held,  that 
the  defendant  was  not  obliged  by  this 
contract  to  employ  the  plaintm  at  reason- 
able times  for  a  reasonable  number  of 
working  da^s  during  the  term.    In  Asp- 
din  p.  Austm,  5  Q.  fi.  671,  by  an  agree- 
ment between  the  plaintiff  and  defendant, 
the  plaintiff  agreed  to  manufacture  cement 
lor  the  defenduit,  and  the  defendant,  on 
condition  of   the  plaintiff's   performing 
such  engagement,  promised  to  pav  him  £4 
weekly  during  the  two  years  following 
the  date  of  the  agreement,  and  £&  weekly 
during  the  ^ear  next  following,  and  also 
to  receiye  him  into  partnership  as  a  manu- 
factarer  of  cement  at  the  expiration  of 
tiiree  years ;  and  the  plaintiff  engaged  to 
instruct  the  defendant  in  the  art  of  manu- 
facturing^ cement.     Each   party    bound 
himself  in  a   penal   sum   to    fodfil   the 
agreement.     Tne   defendant    afterwards 
ooyenanted  by  deed  for  the  performance 
of  the  agreement  on  his  part.    Heldf  that 
the  stipulations   in    the  agreement   did 
not  raise  an  implied  coyenant  that  the 
defendant  shoula  employ  the  plaintiff  in 
the   business   for   three   or   two   years, 
though  the  defendant  was  bound  by  the 
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express  words  to  pa^  the  plaintiff  the 
stipulated  wa^es  during  those  periods 
respectively,  u  the  plamtiff  performed, 
or  was  ready  to  penorm,  the  condition 
precedent  on  his  part.  See  Dunn  t*. 
Sayles,  5  Q.  B.  685 ;  Pilkington  v,  Scott, 
15  M.  &  W.  657 ;  Elderton  i^.  Emmens, 
6  C.  B.  160;  Rust  v.  Nottidge,  16  E.  L. 
&  £.  170,  s.  c.  1  E.  &  B.  99 ;  Begina  v, 
Welch,  20  £.  L.  &  £.  82,  s.  o.  2  £.  &  B. 
857. 

(g)  Bracegirdle  o.  Heald,  1  B.  &  Aid. 
722.  In  this  case  the  contract  was  by 
parol  on  the  27th  of  May,  for  a  year^ 
service  from  the  SOth  of  June  following, 
and  was  held  void.  See  also  Snelling  v. 
Lord  Hnntingfield,  1  C.  M.  &  R.  20; 
Hinckley  v.  Southgate,  11  Vt.  458 ;  Tuttle 
V.  Swett,  31  Me.  555. 

(A)  Id.;  and  see  Pitcher  o. Wilson,  5 
Mo.  46 ;  Drummond  v.  Burrell,  13  Wend. 
307  ;  Squire  v.  Whipple,  1  V t.  69 ;  Birch 
V.  £arl  of  Liverpool,  9  B.  &  C.  392. 

(i)  A  parol  agreement  to  labor  for  a 
company  "  for  the  term  of  five  years,  or  so 
long  ct8  A,  shall  coniimie  to  be  agent  of  the 
oompany  "  is  not  void  under  the  statute,  as 
it  might  have  been  completed  within  a  year, 
although  in  some  contingencies  it  might 
extena  beyond  a  year.  Roberts  v.  Rock- 
bottom  Ck»mpany,  7  Met.  47.  —  This  con- 
struction of  the  statute  is  supported  also  by 
the  cases  of  Kent  v.  Kent,  18  Pick.  569 ; 
Peters  v.  Westborongh,  19  Pick.  364; 
Wells  V.  Horton,  4  Bin^.  40.'In  Broad- 
well  r.  Getman,  2  Demo,  87,  it  was  held, 
that  a  parol  agreement  which  is  not 
wholly  to  be  performed  within  one  year, 
is  void,  though  some  of  the  stipulations 
are  to  be  executed  within  the  year.    And 
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fully  in  the  secoiid  part  of  this  work,  in  the  chapter  upon  the 
statute  of  frauds. 

A  nice  distinction  is  taken  in  some  cases  between  the  presump- 
tions which  arise  where  service  is  rendered  to  a  stranger,  and 
where  it  is  rendered  to  near  relations.  In  general,  whereyer  ser- 
vice is  rendered  and  received,  a  contract  of  hiring,  or  an  obliga- 
tion to  pay  will  be  presumed.  (/)    But  it  is  said  not  to  be  so 

wembie  y%t  Beaarddey,  J,,  it  is  void  although  not  entitled  to  recoyer.  —  See  also  Roberts 

one  of  the  parties  is  to  perform  every  v.  Tucker,  8  Ezch.  639. 

thing  on  his  part  within  the  jear,  if  a  ( i')  Phillips  v.  Jones,  1  A.  &  E.  833, 

longer  time  than  a  year  is  stipulated  for  Lord  Denman,    See  Peacock  v.  Peacock, 

the  performance  by  the  other.    But  in  2  Camp.  46 ;  Waterman  v.  Gilfion,  5  La. 

Cherry  v.  Ueming,  4  Exch.  631,  it  was  An.  672.    Li  Newel  p.  Keith,  11  Yt.  214, 

held  (affirming  Donnellan  i;.  Read,  8  B.  &  it  is  said,  that  if  personal  senrices  are 

Ad.  899),  that  in  the  4th  section  of  the  rendered  by  A  to  B  at  the  reauest  of  the 

statute  of  frauds  the  words  "  not  to  be  latter,  an  action  will  lie  for  tnem,  unless 

performed  within  the  space  of  one  year,"  it  appears  from  the  whole  evidence  that 

mean,  "  not  to  be  performed  an  either  tide,**  they  were  designed  to  be  gratuitout;  and 

and  that  the  contract  in  question  having  this  is  a  question  of  huct,  —  So  where  one 

been  performed  on  one  side  within  a  year  person  has  by  fraud  induced  another  to 

fpdm  the  miUiing  thereof,  the  case  was  not  tabor  for  a  third  person,  the  latter  may  still 

within  the  statute.  —  So  in  Herrin  v.  But-  be  liable  for  the  work.    Lucas  v.  Godwin, 

ters,  20  Me.  119,  the  law  on  this  subject  8  Bing.  N.  C.  737.    In  Peter  v.  Steel,  3 

is  thus  laid  down :  where  by  the  terms  of  Yeates,  Si50,  it  was  hdd,  that  assumpsit 

a  contract  the  time  of  its  performance  would  lie  in  favor  of  a  free  negro,  for 

was  to  be  extended  beyond  a  year,  it  is  work,  labor,  and  service,  against  a  person 

within  the  statute  of  iraads,  though  a  who  held  hun  in  his  service,  claiming  him 

part  of  it  was  by  the  agreement  to  be  as  a  slave.     The  court  laid  down  the 

performed  within  a  year.     To  bring  a  general  principle  that,  where  one  by  com- 

case  within  the  statute  of  frauds,  it  must  pulsion  does  work  for  another,  whom  he 

have  been   expressly  stipulated   by  the  is  under  no  legal  or  moral  obligation  to 

parties,  or  it  must,  upon  a  reasonable  con-  serve,  the  law  will   imply  and  raise  a 

stmction  of  their  contract,  appear  to  have  promise  on  the  part  of  the  person  bene- 

been  understood  by  them,  that  the  con-  ilted  thereby  to  make  him  a  reasonable  reo- 

tract  was  not  to  l>e  peiformed  within  a  ompense.     So  in  Higgins  v.  Breen,  9  Mo. 

year.    A.  G.  B.  contracted  in  writing  with  497,  it  was  hdd,  that  when  a  married  man 

S.  to  clear  eleven  acres  of  land  in  three  represents  himself  to  be  a  widower,  and 

years  from  the  date  of  the  contract,  one  thus  induces  a  wonmn  to  marry  him,  his 

acre  to  be  seeded  down  the  (then)  present  wife  bein£  still  alive,  such  woman  may 

sprine,  one  acxe  the  next  spring,  and  one  recover  of  him  for  her  services  during 

acre  the  spring  following ;  as  a  compen>  such  time  as  she  may  live  with  him.  — 

sation  for  which,  he,  A.  G.  B.,  was  to  have  And  ffenerally  where  labor  is  performed 

all  the  proceeds  of  said  land  three  years,  for  the  benefit  of  another  without  his 

except  the  two  acres  first  seeded  down,  express  request,  yet  if  he  knows  of  the 

A.  Gr.  B.  aasiened  verbally  his  interest,  to  •  work,  and  tacitly  assents  to  it,  an  implied 

the  extent  of  naif  the  contract,  to  H.,  who  promise  will  arise  to  pay  a  reasonable 

verbally  assigned  said  half  to  C.  B.;  said  compensation.    James  v.  Bixby,  11  Mass. 

H.  and  C.  B.  respectively  agreeing  verb-  84 ;   Farmington  Academy  t\  Allen,  14 

ally  to  perform  one-half  of  the  contract.  Mass.  172.    So  where  one  employs  the 

A.  G.  o,  and  C.  B.  commence  the  per-  slave  of  another  the  law  implies  a  promise 

formance  of  the  contract,  but  do  not  com-  to  pay  the  master  for  the  services  of  the 

Slete  it.    S.  sues  A.  G.  B.,  and  recovers  slave.    Cook  v,  Husted,  12  Johns.  188. 

amaees  for  non-performance,  which  are  So  of  an  apprentice.    Bowes  v.  Tibbetts, 

paid  by  A.  G.  B.    H.  being  called  upon  7  Greenl.  467.    But  labor  and  service  vol- 

oy  A.  G.  B.  for  half  of  the  damages  so  untarily  done  by  one  for  another  without 

recovered  and  paid,  pays  the  same  to  him,  his  privity  or  consent,  however  meritori- 

and  then  commences  a  suit  for  the  same  ous  or  beneficial  it  may  be  to  him,  as  in 

against  C.  B.  —  It  was  held^  that  the  con-  saving  his  property  from  destruction  by 

tract  between  them  (H.andC.B.)  was  void  fire,  affords  no  STOunds  for  an   action, 

by  the  statute  of  frauds,  and  that  he  was  Bartholomew  v.  Jackson,  20  Johns.  28. 
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where  the  semoe  is  rendered  to  the  parent  or  uncle,  or  other  near 
relatire  of  the  party,  on  the  ground,  that  the  law  regards  such 
services  as  acts  of  gratuitous  kindness  and  affection.  We  find 
American  authorities  which  recognize  this  distinction,  and 
particularlj  where  it  grows  out  of  the  relation  of  parent  *  and  *  47 
child,  (i)  ^    But  if    a  destitute  person  is  received  from 

So  if  a  workman  bo  emplojed  to  do  a    mbsigteiice,  and  supplies  of  neoesaaries 

puticolar  job,  and  be  cbooee  to  perform    and  comforts,  as  is  usual  for  a  daughter  to 

tome  additional  work  without  consulting     receive  in  a  father's  familj,  the  law  raises 

his  employer,  he  cannot  recover  for  such     any  presumption  that  she  is  entitled  to  a 

additional  work.    Hort  p.  Norton,  1  Mo-     pecuniary  compensation  for  such  services. 

Cord,  S2.    See  also  oafs,  voL  i.  p.  *468,  and  whether,  after  provinff  these  fa(^,  the 

cf  se^.    Even  if  it  is  agreed  between  the  burden  of  proof  is  on  the  defendant  to 

parties  ^hat  certain  work  shaU  be  done  show  that  the  services  were  performed 

graiuUimalif,  such  contract  is  nuc^uiii  pactum,  without  any  view  to  pecuniary  compensa- 

and  the  party  is  not  bound  to  perform  it ;  tion.     Some  of  the  court  are  of  opinion 

although  it  is  said  that  if  he  once  enter  that,  as  it  is  the  ordinary  presumption,  be- 

upon  the  nerformance  of  such  contract,  tween  strangers,  that,  upon  the  perform- 

he  is  boona  to  complete  it.    See  Rutgers  ance  of  useful  and  valuable  services  in  the 

r.  Lucet,  2  Johns.  Caa.  92,  n.  (2d.  ed.)  family  of  another,  it  is  upon  an  implied 

(k)  In  Andms  r.  Foster,  17  Vt  556,  it  promise  to  pay  as  much  as  such  services 

was  keidf  that  where  a  daughter  continues  are  reasonably  worth,  so,  after  the  legal 

to  reside  in  the  family  of  her  father  after  period  of  emancipation,  the  law  raises  a 

the  age  of  majority,  the  same  as  before,  similar  implied  promise  from  a  father  to  a 

the  law  implies  no  obligation  on  the  part  daughter.    Other  members  of  the  court 

of  her  father  to  pay  for  her  services.    And  are  of  ooinion  (confining  the  o|>inion  to  the 

the  same  rule  applies  to  cases  where  the  case  of  aaughters,  and  expressing  no  opin- 

person  from  whom  the  compensation  for  ion  as  to  the  case  of  sons,  laboring  on  the 

services  is  claimed  took  the  plaintiff  into  farm  or  otherwise  in  the  service  of  a  fa- 

his  family  when  she  was  a  child,  to  live  ther)  that  the  prolonged  residence  of  a 

with  him  till  she  should  become  of  age,  daughter  in   her  father's   family,  after 

and  she  continues,  after  that  time,  to  twenty-one,  performing  her  share  in  the 

reside  in  his  family,  he  standing  ta  loco  ordinary  labors  of  the  family,  and  receiv- 

pantUu  to  her.    If  she  claim  pay,  it  is  in-  ing  the  protection  and  supplies  contem- 

eumbent  on  her  to  show  that  the  services  plated  in  the  supposed  case,  may  well  be 

were  performed  under  such  circumstances  accounted  for,  upon  considerations  of  mu- 

as  to  justify  an  expectation  on  the  part  at  tual  kindness  and  ^ood-wiU,  and  mutual 

both  that  peenniary  compensation  would  comfort  and  convemence,  without  presum- 

be  required.    The  right  to  compensation  ing  that  there  was  any  understanding,  or 

for  services  in  such  cases  must  depend  anj^  expectation,  that  pecuniary  compen- 

npon  the  circumstances  of  each  particular  sation  was  to  be  made ;  that  proof  of  these 

ease.    See  also  Fitch  v,  Peckham,  16  Vt.  facts  alone,  therefore,  does  not  raise  an 

150;  Weir  v.  Weir,  3  B.  Mon.  647;  Al-  implied  promise  to  make  any  pecuniary 

fred  V.  Fitxjames,  3  Esp.  3.    In  Guild  o.  compensation  for  such  services,  or  tlirow 

Guild,  15  Pick.  130,  the  law  on  this  point  on  tne  defendant  the  burden  of  proof  to 

is  thus  sommed  up  by  Shaw,  C.  J. :  '^The  show,  affirmatively,  that  the  daughter  per- 

point  is,  whether,  where  a  daughter,  after  formed  the  services  gratuitously,  and  with- 

anivinff  at  twenty-one  years  of  age,  being  out  any  expectation  of  receiving  wages  on 

nnnoAmed,  continues  to  reside  in  her  fa-  pecuniary  compensation,  but  with  a  view 

ther's  fiunily,  performing  such  useful  ser-  to  the  sluure  she  might  hope  to  receive  in 

rices  as  it  is  customary  for  a  daughter  to  her  father's  estate  or  otherwise."    The 

perform,  and  receiving  such  protection,  court  were  equally  divided  on  this  ques- 

>  Swfices  to  one's  fiimily  or  friends  give  rise  to  no  inference  of  payment,  without 
proof  of  a  special  contract,  Brown  v.  Yaryan,  74  Ind.  305 ;  as  where  a  daughter  does 
work  after  oecoming  of  age  in  her  father's  family,  Smith  v.  Smith,  3  Stewart,  564. 
See  O'Connor  v.  Beckwith,  41  Idich.  657 ;  Harshberger  v,  Alger,  31  Gratt.  52 ;  Tit- 
nan  v.  Titman,  64  Penn.  St  430;  Moist's  Appeal,  74  Penn.  St.  166;  Neal  v.  Gilmore, 
79  Penn.  St  421.  But  a  son-in-law  who  takes  care  of  his  mother-in-law  in  his  family, 
with  ao  onderstandiuff  that  he  should  be  paid  for  her  board,  is  entitled  to  remuneration, 
Weoce  p.  Wykoff,  52  la.  644.    See  Schoch  v.  Garrett,  69  Penn.  St  144. 
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charity,  provided  with  necessaries  and  set  to  work,  he  is 
*48    under  no  obligation  *to  remain,  nor  has  he  any  claim  for 
wages,  unless  there  be  some  express  agreement,  or  one  may 
be  implied  from  the  peculiar  circumstances  of  the  case. 

A  person  who  seduces  a  servant  away  from  the  service  of  his 
master  or  employer,  is  liable  in  an  action  for  damages.  Although 
this  principle  has  been  less  positively  settled  by  adjudication  in 
this  country  than  in  England,  we  have  no  doubt  of  it  as  a  rule  of 
law.  (0 


tion,  and  did  DOt  decide  it ;  bat  they  were 
ananimoiu  in  the  opinion,  that  in  all  such 
cases  the  question  must  be  determined  by 
the  jorj,  on  all  the  circumstances,  whether 
there  was  an  implied  reqnest  for  labor, 
and  an  implied  promise  of  repayment  or 
not.  In  Kine  v.  Sow,  1  B.  &  Aid.  179,  a 
female  natcmS  child  was  hired  for  a  year 
by  the  wife  of  its  repated  father,  and  con- 
tmued  doing  the  household  work  for  three 
years;  but  after  the  first  year  no  wages 
were  paid,  nor  was  there  any  new  contract 
of  hiring.  Heldj  that  the  sessions  were 
warranted  in  finding  that  after  that  time 
she  did  not  continue  on  the  terms  of  the 
original  contract.  And  Bailey ^  J.,  said : 
"  Where  the  parties  are  not  related,  it 
may  fairly  be  presumed,  from  a  continu- 
ance in  the  senrice,  that  the  terms  on 
which  they  continue  are  the  same  as  dur* 
ine  the  preceding  year.  But  where  the 
relation  of  father  and  child  subsists,  the 
ground  for  that  presumption  fails.''  See 
to  the  same  effect,  Dye  v.  Kerr,  15  Barb. 
444;  Ridgway  v.  English,  2  N.  J.  409; 
Swires  v.  Parsons,  5  W.  &  S.  357 ;  De- 
france  v.  Austin,  9  Penn.  St.  309;  Steel 
V,  Steel,  12  id.  64;  Lantz  v.  Frey,  14  id. 
201 ;  Zerbe  v.  Miller,  16  id.  488;  Resor 
V.  Johnson,  1  Cart.  (Ind.)  100;  Hussey  v. 
Roundtree,  1  Bnsb.  L.  110;  Partlow  v. 
Cooke,  2  R.  I.  451 ;  I>ayi8  v,  Goodenow,  1 
Williams,  715;  Candors'  Appeal,  5  W.  & 
S.  513.  So  an  action  cannot  be  main- 
tained for  senrices  performed  with  a  yiew 
to  a  legacy,  and  not  in  expectation  of  a 
reward  in  the  nature  of  a  debt.  See  Os- 
bom  V.  Groyemors  of  Guy's  Hospital,  Stra. 
728;  Le  Sage  r.  Coussmaker,  1  Esp.  188; 
Little  ti.  Dawson,  4  Dallas,  111 ;  Lee  v, 
Lee,  6  G.  &  J.  309.  Nor  will  an  action 
for  work  and  labor  lie  for  seryices  per- 
formed under  a  contract  of  apprenticeship 
which  before  expiration  of  the  seryice 
turns  out  to  be  yoid.  Maltby  v.  Harwood, 
12  Barb.  473.  But  where  one  party  has 
Tendered  services  for  another,  and  it  is 
manifest  from  the  circumstances  of  the 
cas^  that  it  was  understood  by  both  par- 
ties that  compensation  should  be  made  by 
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will,  and  noM  is  made,  an  action  will  lie 
to  recover  the  value  of  such  services.  Mar- 
tin V.  Wright,  IS  Wend.  460.  Li  Eaton 
p.  Benton,  2  HiU  (N.  Y.),  576,  it  is  said, 
that  one  who  has  served  another  in  expec- 
tation of  a  testamentary  provision,  and  to 
whom  the  latter  subsequently  devises  a 
portion  of  his  estate,  cannot  maintain  a 
suit  for  such  services  against  the  execu- 
tors. The  general  rule  seems  to  be,  that 
a  legacy  len  by  a  debtor  to  his  creditor, 
which  m  amount  is  equal  to  or  greater 
than  the  debt,  shall  be  presumed  to  be  in 
satisfaction  of  it. 

(/)  Lumley  V.  Gye,  20  E.  L.  &  £.  168 ; 
s.  c.  2  £.  &  B.  216 ;  Keane  v.  Boycott,  2 
H.  Bl.  511 ;  Hart  v.  Aldridge,  Cowp.  54. 
See  also  Peters  v.  Lord,  18  Conn.  337; 
Haight  V,  Badgeley,  15  Barb.  499.  Thb 
doctrine  was  held  at  nisi  prius  by  Marlon, 
J.,  in  an  interesting  case  in  Massachusetts, 
a  few  y^ears  since.  So  one  is  liable  for 
continumg  to  employ  the  servant  of  an- 
other, after  notice,  although  the  defend- 
ant did  not  himself  procure  the  servant  to 
leave  his  former  master,  or  know  when 
he  employed  him  that  he  was  the  servant 
of  another.  Blake  r.  Lanyon,  6  T.  R. 
221.  Although  a  servant  is  hired  by  the 
piece,  and  not  for  any  certain  time,  yet  an 
action  lies  for  enticing  him  away.  Anon. 
Lofft,  493.  But  an  action  will  not  lie  for 
inducing  a  servant  to  leave  his  master's 
employ  at  the  expiration  of  the  time  for 
which  he  originally  hired  himself,  al- 
though the  servant  had  not  at  the  time 
any  mtention  of  then  quitting  his  master. 
Nichol  V.  Martyn,  2  Eisp.  734.  The  con- 
tract of  hiring  between  the  servant  and 
his  former  master  must  have  been  bind- 
ing, in  order  to  render  one  enticing  him 
away  liable  therefor.  Sykes  v,  Dixon,  9 
A.  &  £.  693.  The  damages  in  this  action 
are  not  such  as  the  master  sustained  at 
the  time,  but  such  as  he  would  natnraUy 
sustain  from  the  leaving  of  his  employ- 
ment. Gunter  v,  Astor,  4  J.  B.  Moore, 
12;  Dixon  v.  Bell,  1  Stark.  287.  See 
Hays  V.  Borders,  1  Gilman,  46 ;  McKay  v. 
Bryson,  5  Lred.  L.  216. 
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In  some  cases  very  liberal  presumption  of  payment  is  made  in 
faror  of  the  master ;  as  where  the  servant  has  left  his  master 
for  a  considerable  period;  and  where  it  is  usual  to  pay  wages 
weekly,  (m) 

As  the  contract  of  service  is  mutual,  the  employer  has  a  claim 
against  the  employed  for  his  neglect  of  duty ;  and  it  is  held  that 
the  employer  does  not  waive  this  claim  by  paying  the  servant  and 
continuing  him  in  his  service,  (mm)  ^ 


♦SECTION  n.  •49 

APPRENTICES. 

The  English  law  of  apprenticeship  grew  out  of,  and  with  nearly 
all  its  incidents  rested  upon,  the  ancient  establishment  of  guilds, 
or  companies  for  trade  or  for  handicraft,  which  were  once  almost 
universal  throughout  Europe,  and  still  generally  subsist,  although 
much  modified  in  form  and  effect.  No  one  could  pursue  a  trade 
or  mechanical  occupation,  on  his  own  account,  who  was  not  a 
member  of  such  guild  or  company.  Nor  could  he  become  a 
member  except  by  a  regular  apprenticeship. 

Hence,  a  change  of  trade  became  very  difficult ;  and  the  several 
companies  provided  with  great  care  against  such  increase  of  their 
numbers  as  should  render  it  too  difficult  for  all  to  find  occupation. 
Under  such  circumstances,  to  enter  upon  an  apprenticeship  which 
led  to  such  membership  was  to  acquire  a  support  for  life,  and  it 
was  usual  to  pay  large  fees  to  the  master.  This  custom  exists  in 
England  now  very  generally.  In  this  country  we  suppose  it  to 
occur  much  less  frequentiy ;  and  the  entire  freedom  of  employ- 
ment, and  the  absolute  right  which  every  person  has  to  engage  in 
what  business  he  pleases,  and  to  change  his  business  as  often  as 
he  pleases,  has  undoubtedly  operated  to  make  apprenticeships  less 
common  with  us  than  in  Europe.    In  some  parts  of  our  country 

(■)  866  SeUen  v.  Nonnaa,  4  C.  &  F.  party,  on  the  same  work,  at  the  same 

81;   Lucas  v.  Novosilieski,  1   Esp.  296;  time,  were  duly  paid.    Filer  r.  Peebles,  8 

ETaDs  9.  Btich,  3  Camp.  10.    But  it  is  no  N.  H.  226. 

evidfloee  of  payment  for  one  servant's  1a-  (mm)  Stoddard  v.  TreadweU,  26  CaL 

bor  that  other  laborers  employed  by  the  294. 

1  BiU  if  an  employer  keepi  a  hired  person  through  a  term  of  service,  he  cannot  dedact 
hb  wages  for  time  lost»  <»r  compel  him  to  make  it  good.    Bast  v.  Byrne,  61  Wis.  631. 

53 


•50 


THE  LAW  OF  CONTBACTS. 


[book  m. 


they  are  comparatively  infrequent ;  and  perhaps  in  none  are  they 
80  necessary  or  so  universal  an  introduction  to  business  as  they 
still  are  in  England. 

The  contract  of  apprenticeship  is  generally  in  writing,  and  it 
has  been  said,  that  it  could  be  made  only  by  writing ;  (n)  it  is 
also  most  frequently  by  deed,  and  is  to  be  construed  and  enforced 
as  to  all  the  parties,  by  the  common  principles  of  the  law  of  con- 
tracts.    Usually,  the  apprentice,  who  is  himself  a  minor,  and  his 

father  or  guardian  with  him,  covenant  that  he  shall  serve 
*  50   *  his  master  faithfully  during  the  term.    And  the  master 

covenants  that  he  will  teach  the  apprentice  his  trade ;  but 
it  is  said  that  the  iudenture  is  not  made  invalid  by  the  omission  to 
specify  any  trade  or  profession  as  that  to  be  taught,  (o)  He  also 
covenants  to  supply  him  with  all  necessaries,  and  at  the  end  of 
the  term  give  him  money  or  clothes.  Slight  informalities  would 
not  make  the  indenture  void.  Even  if  they  are  of  sufficient  mag- 
nitude to  have  this  effect,  the  indenture  will,  it  is  said,  prescribe 
and  measure  the  claim  of  each  of  the  parties  against  the  other, 
if  they  have  lived  under  this  indenture  as  master  and  servant.  (/?) 
It  is  also  said,  that  the  apprentice's  consent  will  not  be  inferred 
from  his  mere  signature,  but  must  be  expressed,  (j) 

In  case  of  sickness  the  master  is  bound  to  provide  proper  medi- 
cines and  attendance,  (r)  At  common  law  the  infant  is  not 
himself  responsible,  on  his  covenants  as  apprentice,  being  a 
minor ;  («)  and  therefore  an  adult  also  covenants  with  him ;  and 
at  the  age  of  majority  the  infant  may  repudiate  the  contract  if  it 
extends  beyond  that  period.     The  master  cannot  transfer  his 


(n)  Peten  v.  Lord,  18  Conn.  337. 

(o)  Fowler  v.  Hollenbeck.  9  Barb.  309. 

ip)  Mahby  v.  Harwood,  12  Barb.  473. 

Iq)  Harper  v.  Gilbert,  5  Cnsh.  417. 

(r)  Regma  v.  Smith,  8  C.  &  P.  153. 

(«)  Cuming  v.  HiU,  3  B.  &  Aid.  59. 
At  common  law,  an  indentare  of  appren- 
ticeship was  not  binding  upon  an  infant. 
See  Gylbert  v.  Fletcher,  Cro.  C.  179; 
Jennings  <».  Pitman,  Hutton,  63 ;  LyUj's 
case,  7  Mod.  15;  McDowle's  case,  8 
Johns.  331;  Whitley  v.  Loftus,  8  Mod. 
191.  In  Woodrnff  v.  Logan,  1  Eng. 
(Ark.)  276,  it  was  said,  that  a  contract 
of  apprenticeship  was  binding  apon  an 
infant,  as  being  for  his  benefit;  but  this  is 
not  consistent  with  the  current  of  author- 
ity, or  the  analogy  of  the  law.  —  But  the 
father  might  be  Dound  on  the  coyenants; 
and  it  would  be  no  defence  to  an  action  b^ 
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the  master  against  the  father,  for  the  deser 
tion  of  the  infant,  that  the  infant  was  not 
bound  by  the  indenture ;  for  if  the  son  does 
not  chooee  to  do  that  which  the  father 
co^'enanted  he  should  do,  the  covenant  is 
broken,  and  the  father  is  liable.  Cuming 
V.  HiU,  3  B.  &  Aid.  57.  In  Hiatt  v.  Gil- 
mer, 6  Ired.  L.  450,  where  a  boy  was 
bound  by  his  father  as  an  apprentice  to 
a  copartnership,  to  be  taught  a  mechani- 
cal trade,  and  the  father  took  away  the 
boy  before  his  time  was  expired,  and  soon 
afterwards  the  partnership  was  dissolved, 
the  period  of  apprenticeship  being  still 
unexpired,  it  was  heid  by  a  majority  of 
the  court,  Ruffin,  C.  J.,  diisenting,  that  the 
persons  composing  the  partnenhip  could 
only  recover  damages  for  the  loss  of  the 
boy's  services  during  the  time  the  cojiart- 
neiship  continued,  and  not  afterwards. 
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trnst,  or  his  li^ts  over  the  apprentice.  (0  He  has  no  right  to 
employ  the  apprentice  in  menial  services  not  connected  with  the 
trade  or  business  which  he  has  agreed  to  teach  him.  (u)  And 
when  he  neglects  to  take  due  charge  of  the  apprentice,  the  pa- 
rent's or  guardian's  authority  will  reyive.  (v) 

*  The  sickness  of  the  apprentice,  or  his  inability  to  learn  *  51 
or  to  serve,  without  his  fault,  does  not  discharge  the  master 
from  his  covenants,  (jw')  because  these  covenants  are  independent, 
and  he  takes  this  liability  on  himself.  Nor  will  such  misconduct 
as  would  authorize  a  master  to  discharge  a  common  servant,  dis- 
charge the  master  of  an  apprentice  from  his  liability  on  his  con- 
tract, (x)  ^  But  if  the  apprentice  deserts  from  his  service,  and 
contracts  a  new  relation  which  disables  him  from  returning  law- 
fully to  his  master,  the  latter  is  not  bound  to  receive  him  again 
if  he  offers  to  return,  (y) 

The  parties  who  covenant  for  the  good  behavior  and  continued 
service  of  the  apprentice  are  not  liable  for  trifling  misconduct ; 
but  it  seems  by  the  English  cases  that,  for  whatever  produces 
substantial  injury  to  the  master,  as  long-continued  absence,  re- 


(0  Fntien  V,  Vann,  8  lied.  L.  402; 
Tucker  r.  Magee,  18  Altu  99. 

(h)  Ccnnmonwealtb  o.  Hemperly,  12 
Penn.  Law  Rep.  129. 

(v)  Ck>iiimo]iwealth  v.  Coniow,  2  Penn. 
St.  402. 

(v)  Rex  V.  De  Halee  Owen,  1  Stra. 
99. 

(x)  Winstone  v.  Linn,  1  B.  &  0.  460. 
So  in  Wise  p.  Wilson,  1  Car.  &  K.  662,  it 
was  hdd,  that  a  person  has  a  right  to  dis- 
misi  a  aervmU  for  misoondnct,  bat  has  no 
right  to  turn  awar  an  apprentice  becanse 
he  Busbehares;  but  the  case  of  a  young 
mtti,  seTenteen  jears  old,  who,  under  a 
written  agreement  not  under  seal,  is 
placed  with  a  surgeon  as  **  fmpil  and  astiat" 
mi,'*  and  with  whom  a  premium  is  Pftid,  is 
a  case  between  that  of  apprenticeship  and 
serrjce ;  and  if  such  a  person  on  some  oo- 
caaiona  come  home  intoxicated,  this  alone 
will  not  justify  the  surg^eon  in  dismissing 
him.  But  if  the  ''pupil  and  assistant,^ 
by  employing  the  shop-bor  to  compound 
the  medicmes,  occasion  real  danser  to  the 
lorgeon's  practice,  this  would  justify 
the  surgeon  in  dismissing  him.  And 
Lord  Dmman,  C.  J.,  in  summing  up,  said : 


"There  is  a  great  distinction  between  a 
contract  of  apprenticeship,  and  a  contract 
with  a  servant.  A  person  has  a  right  to 
dimniiw  a  servant  for  misconduct,  but  has 
no  ri^ht  to  turn  away  an  apprentice  be- 
cause he  misbehaves." 

(jf)  Hughes  v.  Humphreys,  6  B.  &  C. 
680,  which  was  covenant  by  the  father  of 
an  apprentice  against  the  master,  for  not 
teaching  and  providing  for  the  appren- 
tice. Plea,  that  up  to  a  certain  time  the 
defendant  did  teacn,  &c.,  and  that  then  the 
apprentice,  without  leave,  quitted  the 
defendant's  service,  and  never  returned. 
Replication,  that  on,  &c.,  the  defendant 
refused  then,  or  ever,  to  receive  back 
the  apprentice,  and  thereby  discharged 
him  nom  his  service.  Rejoinder,  that 
the  apprentice  enlisted  as  a  soldier,  and 
that  the  plaintiff  never  requested  the  de- 
fendant to  receive  back  the  apprentice, 
when  he  was  able  to  return  to  the  service. 
Surrejoinder,  that  soon  after  the  appren- 
tice enlisted,  the  defendant  refused  then, 
or  ever,  to  take  him  back,  and  whollv  dis- 
charged him  from  his  service.  Hdd,  on 
demurrer,  that  the  surrejoinder  was  bad, 
not  being  a  sufficient  answer  to  the  rejoin- 


1  But  where  a  contract  of  apprenticeship  provides  that  the  apprentice  shall  obey  all 
eommands,  and  give  his  services  entirely  to  business  during  business  hours,  the  master 
may  dismiss  the  apprentice  for  wilful  disobedience  and  habitual  neglect  of  duties. 
Westwick  v.  Theodor,  L.  R.  10  Q.  B.  224. 
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♦  62  pudiation  at  majority,  or  the  like,  they  are  liable.  («)  *  But 
it  seems  not  to  be  so  in  this  country,  under  our  common 
statutory  apprenticeships,  (a)  although  doubtless  phraseology 
might  be  adopted,  which  would  have  that  effect.  Where  the  in- 
denture can  be  construed  as  meaning  only  that  the  parent  or 
guardian  sanctions  the  binding  of  the  apprentice,  ftnd  does  not 
bind  himself,  it  will  be  so  construed,  although  the  covenants  may 
seem  to  be  covenants  both  of  the  apprentice  and  of  the  parent. 

Not  only  a  party  who  seduces  an  apprentice  from  his  service  is 
liable,  (6)  but  where  one  employs  an  apprentice  without  the  knowl- 

der,  and  that  the  plea  was  good,  as  it  dis-  father  is  liable."  —  It  seems,  that   any 

closed  a  sufScient  excuse  for  non-perform-  change  of  trade  on  the  part  of  the  master 

ance  of  the  defendant's  covenant.  discharges  the  father  from  his  obligation 

{z)  Wright  V.  Gihon,  3  C.  &  P  583,  that  the  son  shaU  continae  to  serve.    £1- 

where  it  was  held^  that  the  staying  oat  by  len  v.  Topp,  4  £.  L.  &  £.  412 ;  8.  c.  6 

an  apprentice  on  a  Sunday  evening  be-  £xch.  424. 

yond  the  time  allowed  him,  is  not  such  an  (a)  Blunt  v.  Melcher,  2  Mass.  228. 
unlawful  absenting  of  himself  as  will  en-  where  it  was  held,  that  in  an  indenture  of 
able  his  master  to  maintain  an  action  of  apprenticeship  made  by  the  master,  the 
covenant  aeainst  a  person  who  became  apprentice,  and  the  guardian  of  the  ap- 
bound  for  tne  due  performance  of  the  in-  prentice,  the  covenants  that  "  the  appren- 
denture.  In  Cuming  r.  Hill,  3  B.  &  Aid.  59,  tice  shaJl  faithfully  serve  his  master," 
the  action  was  covenant  upon  an  indent-  &c.,  are  not  the  covenants  of  the  guardian, 
ure  ^  of  apprenticeship,  by  the  master  And  Parker^  J.,  in  ^ving  his  opinion,  ob- 
against  the  father ;  the  breach  assigned  served :  "  The  question  for  our  determina- 
was,  that  the  apprentice  absented  himself  tion  is,  whether  the  defendant  is  bound  by 
from  the  service ;  plea,  that  the  son  faith-  the  covenants  in  this  indenture  for  the  ap- 
fully  served  till  he  came  of  age,  and  that  prentice's  food  conduct.  My  opinion  is 
he  then  avoided  the  indenture.  Held,  that  decidedly  tnat  he  is  not  bound.  He  is  not 
this  was  no  answer  to  the  action.  Abbott,  mentioned  as  a  party  to  those  or  any  other 
C.  J.,  said :  "  I  am  of  opinion  that  the  covenants  contained  in  the  instrument, 
father  is  liable  to  this  action.  He  cove-  The  intent  of  all  the  parties  in  making 
nants  that  the  son  shall  faithfully  serve ;  this  indenture,  appears  from  the  instru- 
the  avoidance  of  the  apprenticeship  by  the  ment  itself.  The  apprentice  binds  himself 
son  during  the  term  cannot  discharge  the  with  the  consent  of  his  suardian.  To  ex- 
father's  covenant.  The  indenture  of  ap-  press  that  consent,  and,  in  my  opinion, 
prenticeship  has  existed  in  this  form  for  with  no  other  intent,  and  for  no  other 
more  than  a  century,  and  has  been  in  uni-  purpose,  the  guardian  signs  and  seals  the 
versal  use.  A  construction  has  been  put  instrument,  it  is  objected  to  this,  that 
upon  the  instrument  in  a  court  of  law,  great  inconveniences  and  mischiefs  wiU 
in  the  case  cited  from  Doufflas  (Branch  arise  from  this  construction  of  this  species 
v.  £wington,  Dougl.  518).  I  do  not  see  of  indenture.  But  to  guard  against  these, 
any  reason  to  doubt  the  propriety  of  that  the  guardian  may  enter  into  covenants 
decision,  and  I  think,  therefore,  upon  explicitly  with  the  master,  and  there  is  no 
principle  as  weU  as  upon  authority,  that  doubt  such  covenants  will  be  valid  and 
the  defendant  is  answerable  in  this  ac-  binding  upon  him."  See  also  Holbrook 
tion."  Bayley,  J.,  also  said :  "I  may  bind  r.  BuUard,  10  Pick.  68.  The  same  rule  is 
m^^self  that  A  B  shall  do  an  act,  although  supported  by  Ackley  v.  Hoskins,  14  Johns, 
it  is  in  his  option  whether  he  wiU  do  it  or  374.  See  further,  Sackett  v.  Johnson,  3 
not.  The  father  here  binds  himself  that  Blackf.  61 ;  Chapman  v.  Crane,  SO  Me. 
the  son  shall  serve  seven  years.    It  is  no  172. 

answer  in  an  action  brought  against  the  (b)  Lightly  f.  Clouston,  1  Taunt.  112; 

father,  for  the  breach  of  that  covenant,  Foster  v.  Stewart,  3  M.  &  Sel.  191.    So, 

for  him  to  say  that  it  was  in  the  option  of  it  seems,  that  the  seduction  of  a  minor, 

the  son  whether  he  would  serve  or  not  who  is  a  servant  de  facto,  though  not  a 

If  the  son  does  not  choose  to  do  that  legal  apprentice,  from  the  service  of  the 

which  the  father  covenanted  he  should  master,  is  actionable.     Peters  v.  Lord,  18 

do,  the  covenant  is  then  broken,  and  the  Conn.  337. 
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edge  and  consent  of  his  master,  the  employer  is  liable  to  the 
master  for  the  services  of  the  apprentice,  although  he  did  not 
know  the  fact  of  the  apprenticeship,  (c)  It  may  be  added, 
*  that  if  an  action  be  brought  for  harboring  an  apprentice  *  58 
against  the  will  or  without  the  consent  of  his  master,  the 
plaintiff  is  boxmd  to  prove  that  the  defendant  had  a  knowledge 
of  the  apprenticeship,  (d)  But  a  defendant  who  did  not  know 
the  apprenticeship  when  he  hired  or  received  the  apprentice,  and 
who,  being  informed  thereof,  continued  to  retain  and  harbor  him, 
thereby  makes  himself  liable,  (e) 

In  a  recent  case  in  Vermont,  where  a  boy  of  ten  was  bound  as 
an  apprentice  by  his  father  until  he  should  be  twenty-one,  it  was 
held  that  the  contract  was  voidable  when  the  boy  reached  the  age 
of  fourteen  years ;  and  was  revoked  by  his  enlisting  into  military 
service  after  that  age.  (/) 


(c)  Bowee  p.  Tibbets,  7  Ozeenl.  457; 
Conant  r.  Raymond,  S  Aik.  243 ;  Mnnsey 
F.  Goodwin,  3  N.  H.  272;  James  v.  Le 
Soj,  6  Johns.  274.  In  Ayer  v.  Chase,  19 
Pick.  556,  where  the  plaintiff  put  his  ap- 
prentice into  the  service  of  anotner  person 
exercising  the  plaintiff's  trade  for  a  short 
time,  on  wages  to  be  paid  to  the  phuntiff , 
and  during  Uiat  period  the  apprentice  ab- 
sconded, and  went  to  sea,  it  was  held,  that 
bj  soch  transfer  of  the  apprentice  the 


plaintiffs  right  to  his  serrices  was  sos- 
pended,  and  that  it  did  not  revive  upon 
nis  absconding,  so  as  to  entitle  the  plaintiff 
to  hb  earnings  on  the  voyage. 

{d)  Fer^nson  v.  Tucker,  2  Har.  &  G. 
182.  Ana  see  Stnart  v.  Stimpson,  1 
Wend.  376 ;  Conant  t^.  Raymond,  2  Aik. 
243. 

(e)  Ferguson  r.  Tucker,  2  Har.  &  G. 
182. 

(/)  Hudson  V.  Worden,  39  Vt.  382. 
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•CHAPTER  IX. 


CONTRACTS  FOB  SEBYICE  GENERALLT. 

There  is  in  all  such  contracts  a  promise,  implied  if  not  ex- 
pressed, that  the  party  employing  will  pay  for  the  service  ren- 
dered ;  (a)  and,  on  the  other  hand,  that  the  party  employed  will 
use  due  care  and  diligence,  and  have  and  exercise  the  skill  and 
knowledge  requisite  for  the  employment  undertaken.  (6)  It  is 
on  this  ground  that  physicians  and  surgeons  are  liable  for  any 
injury  caused  by  their  want  of  due  skill,  or  of  due  care,  (<?) 

If  the  contract  express  that  the  service  shall  be  gratuitous,  then 
it  is  void  for  want  of  consideration ;  (<2)  but  there  may  be  a  valid 
agreement  to  delay  payment,  or  to  make  the  payment  conditional 
on  the  happening  of  some  event,  —  as  when  the  work  is  finished, 
or  when  the  employer  receives  his  pay.  (e)  If  a  party  agrees 
to  do  work,  and  receive  no  pay,  he  cannot  recover  pay,  (/) 


(a)  Phillipfl  v.  Jones,  1  A.  &  E.  333, 
ante,  p.  •46,  note  ( /). 

(h)  Morris  v.  Hedfield,  23  Vt.  295; 
Goslin  V.  Hodflon,  24  id.  140;  HaU  v.  Can- 
non, 4  Barring.  (Del.)  360;  Hager  v. 
Nolan,  6  La.  An.  70.  And  see  Streeter  r. 
Horlock,  1  Bing.  34. 

(c)  Howard  v.  Grover,  28  Me.  97; 
Bowman  v.  Woods,  1  Greene  (la.),  441. 

(d)  In  such  case  the  person  contracting 
to  do  the  work  is  not  boond  to  commence 
it.     But  if,  in  the  understanding  of  all 

Sarties,  the  services  were  originuly  ren* 
ered  nratnitonsly,  they  cannot  afterwards 
be  made  a  charge.  James  v.  O'Driscoll,  2 
Bay,  101.  So  in  Davies  i^.  Davies,  9  C.  & 
P.  87,  A  and  his  wife  boarded  and  lodged 
in  the  honse  of  B,  the  brother  of  A,  and 
both  A  and  his  wife  assisted  B  in  carrying 
on  his  bnsiness.  A  brought  an  action  for 
the  services,  to  which  B  pleaded  a  set-off 
for  board  and  lodging.  Hddt  that  neither 
the  services  on  the  one  hand,  nor  the  board 
and  lodging  on  the  other,  could  be  charged 
for,  unless  the  jury  were  satisfied  that  the 
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parties  came  together  on  the  terms  that 
they  were  to  pay  and  to  be  paid ;  but  that 
if  that  were  not  so,  no  ex  p(»t  facto  charge 
could  be  made  on  either  side. 

(e)  Robinson  r.  The  New  York  Ins. 
Co.,  2  Gaines,  357 ;  s.  o.  1  Johns.  616. 

(f)  In  Jacobson  v.  Le  Grange,  3  Johns. 
199,  where  a  young  man,  at  the  request  of 
his  uncle,  went  to  live  with  him,  and  the 
uncle  promised  to  do  by  him  as  his  own 
child ;  and  he  lived  and  worked  for  him 
above  eleven  years,  and  the  uncle  said  that 
his  nephew  should  be  one  of  his  heirs,  and 
spoke  of  advancing  a  sum  of  money  to 
purchase  a  farm  for  him,  as  a  compensa- 
tion for  his  services,  but  died  without  de- 
vising any  thing  to  the  nephew,  or  making 
him  any  compensation ;  it  was  keldf  that 
an  action  on  an  implied  assumpsit  would 
lie  against  the  executors,  for  the  work  and 
labor  performed  by  the  nephew  for  the 
testator.  But  in  Patterson  v.  Patterson, 
13  Johns.  379,  the  facts  were,  that  the 
plaintiff,  after  he  had  come  of  age,  lived 
with  and  worked  for  his  father,  the  de- 
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if  he  does  the  work ;  but  if  there  be  a  *  contract  of  service  *  66 
which  is  silent  or  indefinite  in  regard  to  compensation,  the 
party  who  renders  the  service  under  it  may  recover  pay  under  a 
puM$Uufn  meruit;  (jg)  and  if  by  the  contract  the  party  employed 
agrees  to  leave  the  compensation  entirely  to  the  employer,  the 
jury  may  give  what  the  employer  ought  to  give.  (A) 

It  seems  to  be  doubted  in  England  whether  an  arbitrator  can 
recover  for  his  services  without  an  express  promise ;  (i)  but  the 
doubt  appears  to  grow  out  of  the  peculiar  English  rule,  that  the 
employment  of  a  barrister-at-law  is  wholly  honorary,  and  gives 
him  no  legal  claim  for  compensation.  We  have  no  such  recog- 
nized rule  here,  although  the  distinction  between  barristers  and 
attorneys  is  preserved  in  some  States,  and  it  seems  that 
some  difference  has  been  made  as  to  their  lien  on  *  the  par  *  66 
pers  or  the  judgment  for  fees,  (y)  In  general,  however,  all 
lawyers  have  in  this  country  the  same  legal  claim  for  compensa- 
tion that  attorneys  have  in  England,  (k)  So  in  England  a  phyeir 
eian  (or  one  licensed  by  the  College  of  Physicians),  has  no  remedy 


fendaat,  who  said  he  would  reward  him 
well,  and  pTOTide  for  him  in  his  will :  Kdd^ 
that  the  plaintiff  conld  not  maintain  an 
action  to  recover  compensation  f6r  his 
setricee  during  the  lifetime  of  hie  father. 
See  also  anU,  p.  «47,  note  (k), 

[g)  See  Jewrj  v.  Bosk,  6  Taunt.  309 ; 
Brpuit  p.  Flight,  5  M.  &  W.  114. 

(A)  Thns,  m  Bryant  v.  Flight,  5  M.  ft 
W.  1 14,  A  agreed  to  enter  into  the  servioe 
of  B,  and  wrote  to  him  a  letter,  as  follows : 
*  I  herebj  agree  to  enter  vonr  service  as 
weekly  manager,  oommencmg  next  Mon- 
day; and  the  amount  of  payment  I  am  to 
reeehre  I  leave  entirely  to  ^oo."  A  served 
B  in  that  capacity  for  six  weeks.  Hdd 
{Parke,  B.,  dissenting),  that  the  contract 
implied  that  A  was  to  be  paid  somethin|^ 
at  all  ev«its  for  the  services  he  performed ; 
and  that  the  inry,  in  an  action  on  a  quan>- 
turn  meruit,  might  ascertain  what  B,  acting 
bona  fide,  wonfi  or  onght  to  have  awardeci. 
So  in  Jtwry  v.  Bnsk,  5  Taont.  302,  it  is 
keld,  that  a  request  to  a  tradesman  to  show 
the  defendant^  house, "  and  the  defendant 
would  make  him  a  handsome  present,"  is 
evidence  of  a  contract  to  pay  a  reasonable 
compensation  for  the  work  and  labor  be- 
stowed in  that  service.  But  in  the  earlier 
case  of  Taylor  v.  Brewer,  1  M.  ft  SeL  S90, 
where  a  person  performed  work  for  a  com- 
mittee, under  a  resolution  entered  into  by 
them,  "that  any  service  to  be  rendered 
by  him  should  be  taken  into  consideration, 
and  such  remuneration  be  made  as  should 


be  deemed  right,"  it  was  held,  that  an  ac- 
tion would  not  lie  to  recover  a  recompense 
for  such  work,  the  resolution  importing 
that  the  committee  were  to  judge  whether 
any  remuneration  was  due. 

(i)  Although  the  English  cases  are  not 
quite  agreed  upon  the  subject,  yet  it  seems 
the  more  generally  received  opinion  in 
that  country,  that  the  appointment  of  an 
arbitrator  is  not  of  such  a  nature  as  to 
raise  an  implied  promise  to  pay  him  a 
reasonable  compensation  for  his  services. 
Yirany  v.  Wame,  4  Esp.  447 ;  Burronghes 
V.  Clarke,  1  Dowl.  P.  C.  48.  But  see 
Swinford  v.  Bum,  1  Gow,  5.  An  express 
nromise  to  pay  by  the  party  will,  however, 
bind  him,  and  give  the  arbitrator  a  right 
of  action.  Hoggins  t^.  Gordon,  3  Q.  B. 
466.  In  this  country,  arbitrators  and  ref- 
erees under  a  rule  of  court  have  the  same 
right  to  recover  for  their  services  as 
person  for  his  labor.  Hinman  v.  Hap| 
1  Denio,  188 ;  Hassinger  v.  Diver,  2  ^ 
411.  But  the  action  must  not  be  against 
both  parties  to  the  suit  ioirUlv,  but  only 
against  the  party  producing  the  claim  or 
demand.  Bntman  v.  Abbot,  2  Greenl. 
361.  If  there  were  several  arbitrators, 
each  may  maintain  a  separate  action  for 
his  own  services.  Hinman  i;.  Hapgood,  1 
Denio,  188;  Butman  v.  Abbot,  2  GreenL 
361. 

i)  See  ante,  vol.  i.  p.  •  1 17. 

b)  Wilson  ».  Burr,  25   Wend.  386; 
Stevens  v.  Adams,  23  id.  57 ;  Newman  v 
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at  law  for  his  services ;  (I)  but  a  ^'  medical  practitioner,"  whose 
legal  appellation  is  usually  ^'  apothecary,"  has ;  but  we  have  no 
such  distinction  here,  (m) 

Where  there  is  a  special  agreement  for  the  performance  of 
work,  no  action  can  be  maintained  on  a  qtuintum  meruit  while  the 

contract  remains  open  and  executory,  (n) 
*  57        *  It  oftens  happens,  where  there  is  a  contract  for  a  piece 

Waahington,  Mart.  &  Y.  79.    And  see  physician  cannot  recoyer  for  Bervices  pez^ 

Van  Atta  r.  McKinnej,  1  Harrison,  2S5.  formed  before  such  repeal.    Warren  v. 

An  attorney  has,  in  some  states,  a  lien  Saxby,  12  Vt.  146;  Nichols  v.  Poulson, 

upon  his  client's  papers  left  with  him,  for  6  Oh'io,  305 ;   Bailey  r.  Mogg,  4  Denio, 

any  general  balance  due  him.    Dennett  v.  60 ;  contra,  Hewitt  v,  Wilcox,  1  Met.  154. 

Cutts,  11  N.  H.  163;  Walker  v.  Sargeant,  A  physician  undertakes  to  employ  usual 

14  Vt.  247 ;  Aliter  in  Pennsylvania.    Wal-  skiU,  but  not  to  cure.  Grallaher  r.  Thomp- 

ton  V.  Dickerson,  7  Penn.  St.  376.     So  by  son,  Wright,  466.      He  may,  howev^er, 

statute  in  many  states  he  has  a  lien  upon  make  a  conditional  contract,  that  if  he 

a  judnnent  actnalhr  recovered  in  favor  of  does  not  cure  he  shall  not  be  paid ;  such  a 

his  cfient,  for  his  roes  and  disbursements,  contract  is  valid ;  and  in  such  case  he  can- 

Duncklee  v.  Locke,  13  Mass.  525 ;  Potter  not  recover  for  his  services  or  his  medi- 

V.  Mayo,  3  Greenl.  34 ;  Gammon  v.  Chand-  cines,  unless  he  shows  a  performance  of 

ler,  30  Me.  152 ;  Ocean  Ins.  Co.  v.  Rider,  the  condition  on  his  part.    Smith  v.  Hyde, 

22  Pick.  210 ;   Hobson  v.  Watson,  34  Me.  19  Vt.  54.    It  is  not  necessary,  however, 

20.    And  even  without  statute  provisions,  in  order  to  constitute  such  a  conditional 

Sexton  t*.  Pike,  8  Eng.  (Ark.)  193.    A  contract,  that  a  specific  price  should  be 

counsel,  who,  with  his  client's  consent,  agreed  upon.    In  case  of  a  cure  he  will 

withdraws  from  a  case  after  having  ten-  be  entitled  to  a  reasonable  compensation, 

dered  beneficial  services,  does  not  there-  Mock  v.  Kelly,  3  Ala.  387. 

by  lose  his  right  to  compensation  for  the  (n)    Clark  v.    Smith,   14  Johns.  326 ; 

services  rendered,  unless  at  the  time  of  Rees  r.  Lines,  8  C.  &  P.  126 ;  which  was 

his   withdrawal  he  waives  or  abandons  an  action  of  assumpsit.    The  first  count 

his  claim  to  compensation.    Coopwood  r.  of  the  declaration  was  on  a  snecial  agree- 

WaUace,  12  Ala.  790.  ment  for  the  plaintiff  to  bnila  a  house  for 

(/)   Chorley  v.  Bolcot,  4  T.  R.  317 ;  the  defendant,  at  an  agreed  price,  and 

Lipscombe    r.    Holmes,  2    Camp.    441 ;  stated  that  the   plaintin    had  bestowed 

I'oncher    v.    Norman,  3    B.    &   C.   745.  work  upon  the  house,  and  that  the  de- 

Nelther  could  a  physician,  who  prepared  fendant    abandoned    the    contract,    and 

or  dispensed  his  own  medicines,  recover  hindered  the  plaintiff  from  completing  it ; 

for  them,  although  they  were  furnished  to  2d  count,  for  eoods  sold.    Pleas,  non-aa- 

his  own  patients.    Best,  J.,  in  Allison  p.  sumpsit,  and  that  the  defendant  did  not 

Haydon,  1  Mo.  &  P.  591 ;  8.  c.  4  Bing.  abandon    the    contract,  or    prevent   the 

619.  plaintiff    from    completing    the    house. 

(m)  In  some  states  physicians  may  re-  The    particulars    of    demand    were   for 

cover  for  their  services,  although  they  work    and    materials   under  the    agree- 

were  never  licensed  as  physicians.     See  ment.    Held,  that  if  the  defendant  had 

Towle  V.  Marrett,  3  Greenl.  22 ;  Hewitt  not  hindered  the  plaintiff  from  complet- 

17.  Wilcox,  1  Met.  154;  Bailey  v.  Moeg,  ing  the  house,  the  plaintiff  could  not  re- 

4  Denio,  60 ;    Warren  v.  Saxbyi  12   v^.  cover  any  thing,  except  for  extra  work, 

146.     In  other  states  there  either  now  which  was  not  m  the  contract ;  and  that 

exist,  or  have  existed,  statutes  providing,  the  fact  that  the  defendant,  when  asked 

that  they  shall  not  be  entitled  to  the  bene-  for  money,  had  said  that  he  would  never 

fit  of  the  law  to  recover  their  fees,  unless  pay  a  farthing,  was  no  proof  that  the  con- 

they  have  been  duly  licensed  by  some  tract  had  been  abandoned,  as  the  defend- 

medical  society,  or  graduated  a  doctor  in  ant  was  not  then  liable  to  pay  any  thing, 

some    medical    school.      See    Hewitt    v.  the  work  not  being  completed.  —  So  where 

Charier,  16  Pick.  353 ;   Spaulding  v.  Al-  A  engaged  to  convey  away  certain  rub* 

ford,  1  id.  33 ;  Smith  r.  Tracy,  2  Hall,  465  ;  bish  for  B  at  a  specified  sum,  under  a 

Berry  v.  Scott,  2  Har.  &  G.  92.    In  some  fraudulent  representation  by  B  as  to  the 

states  it  has  been  hdd,  that  although  such  quantity  of  rubbish  which  Vas  to  be  so 

restrictive  statutes  have  been  rej^aled,  a  conveyed.    Held,  that  in  an  action  for  the 
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of  work  to  be  done  for  a  definite  sum,  as  for  a  house  to  be  built 
or  repaired,  that  extra  work  is  done  by  the  party  employed; 
and  there  are  numerous  and  conflicting  cases  as  to  the  rights 
and  obligations  of  the  parties  in  these  cases.  It  seems  to  have 
been  at  one  time  doubted  whether  any  claim  existed  for  such 
extra  work,  unless  a  new  contract  could  be  shown ;  and  such  is 
the  provision  of  the  French  law.  (o)  But  from  the  authorities 
generally,  and  the  reason  of  the  case,  we  think  the  following 
principles  may  be  deduced.  The  party  cannot  recover  for  extra 
work,  or  even  for  better  materials  used,  if  he  had  not  the  author- 
ity of  the  other  party  therefor,  (jt?)  But  the  authority  will  be 
implied  if  the  employing  party  saw  or  knew  of  the  work  or 
materials  in  time  to  object  and  stop  the  work,  without  injury  to 
himself,  and  not  under  circumstances  to  justify  his  belief  that 
no  charge  was  intended,  —  and  did  not  object,  but  received  and 
held  the  benefit  of  the  same,  (j)    And  if  he  received  from  the 


work  actoaUy  done,  A  oonld  recoyer  only 
aocoTdinir  to  the  terms  of  the  special  con« 
tract,  althoogh  when  he  discovered  the 
tend  he  mignt  have  repodiated  the  con- 
tract, and  sned  B  for  aeceit.  Selwaj  r. 
Poeg,  5  M.  &  W.  83.  If  the  whole  of 
sncn  special  contract  is  executed  on  the 

Clntiff's  party  and  the  time  of  payment 
elapeed,  general  asstimpsit  may  be 
maintained ;  and  the  measare  of  damages 
will  be  the  rate  of  compensation  fixed  by 
the  special  contract.  Bank  of  Columbia 
V.  Patterson,  7  Cranch,  299;  Perkins  v. 
Hart,  II  Wheat.  237;  Chesapeake  and 
Ohio  Canal  v,  Knapp,  9  Pet.  541 ;  Baker 
r.  Corey,  19  Pick.  496. 

(o)  Code  CivUe,  b.  3,  tit.  8,  art.  1793. 

Ip)  Hort  V.  Norton,  1  McCord,  22; 
Wilmot  p.  Smith,  3  C.  &  P.  453,  where  it 
was  ruled  by  Lord  Tenlarden  that  if  A 
agrees  to  make  an  article  of  certain  ma- 
terials for  a  stipulated  price,  but  puts  in 
materials  ol  a  better  kind,  he  is  not  at 
liberty  on  that  account  to  charge  more 
than  the  stipulated  price,  nor  can  he  re- 
quire the  article  to  be  returned,  because 
toe  buyer  will  not  pay  an  increased  price 
on  account  of  the  better  materials.  For 
labor  and  service  voluntarily  done  by  one 
for  another,  without  his  privi^  or  consent, 
however  meritorious  or  beneficial  it  may 
be  to  him,  as  in  saving  his  property  from 
destruction  by  fire,  itseu  affords  no  ground 
for  an  action.  Bartholomew  t;.  Jackson, 
80  Johns.  28. 

(g)  In  Lovelock  v.  King,  1  Mood.  &  R. 
60,  a  very  important  and  wholesome 
principle  was  laid  down  upon  the  subject 


of  extra  work,  where  there  is  a  specific 
contract  for  certain  work  at  a  fixed  price. 
The  action  was  assumpsit  on  a  carpenter's 
bill  for  alterations  in  a  house  of  the  de- 
fendant. Lord  Tenierden,  in  summing  up 
to  the  jury,  observed  :  "  That  the  case, 
although  very  common  in  its  circum- 
stances, involved  a  very  important  prin- 
ciple, and  required  their  very  serious  con- 
sideration, in  this  case,  as  m  most  others 
of  the  kind,  the  work  was  orieinaUy  un- 
dertaken on  a  contract  for  a  fixed  sum. 
A  person  intending  to  make  alterations 
of  this  nature  generally  consults  the  per- 
son whom  he  intends  to  emplov,  and  ascer- 
tains from  him  the  expense  of  the  under- 
taking ;  and  it  will  verv  frequently  depend 
on  this  estimate  whether  he  proceeia  or 
not.  It  is  therefore  a  great  hardship  upon 
him  if  he  is  to  lose  the  protection  of  this 
estimate  unless  he  fully  understands  that 
such  consequences  will  follow,  and  assents 
to  them.  In  many  cases  he  will  be  com- 
pletely ignorant  whether  the  particular 
alterations  suggested  will  produce  any 
increase  of  lalwr  and  expenditure ;  and  I 
do  not  think  that  the  mere  fiict  of  assent- 
ing to  them  ou^ht  to  deprive  him  of  the 
protection  of  this  contract.  Sometimes, 
indeed,  the  nature  of  the  alterations  will 
be  such  that  he  cannot  fail  to  be  aware 
that  they  must  increase  the  expense,  and 
cannot  therefore  suppose  that  tney  are  to 
be  done  for  the  contract  price.  But  where 
the  departures  from  the  original  scheme 
are  not  of  that  character,  I  think  the  jury 
would  do  wisely  in  considering  that  a 
party  does  not  abandon  the  security  of 
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*  58    *  person  employed  an  estimate  of  the  cost  of  snch  extra  work, 

and  then  ordered  it,  the  parly  employed  might  be  bound  by 
that  estimate.  And  if  the  changes  were  such  that  the  employer 
need  not  infer  that  they  involved  any  additional  expense,  and  he 
was  not  so  informed,  an  express  assent  to  them  does  not  imply  a 
promise  to  pay  for  them ;  because  it  is  fair  to  suppose  that  he 
believed  they  were  done  under  the  contract,  and  assented  to  only 
on  those  terma  If  the  changes  necessarily  imply  an  increased 
price,  and  he  expressly  authorizes,  or  silently,  but  with  full 
knowledge,  assents  to  them,  he  is  then  bound  to  pay  for  them. 
The  question  may  then  arise,  whether  he  is  to  pay  for  them  ac- 
cording to  the  usual  rate  of  charging  for  such  work,  with  no  refer- 
ence to  the  contract,  or  whether  he  must  pay  only  according  to 
the  rate  of  the  contract.  Some  cases  hold  the  former ;  but  we 
think  the  better  practice  and  the  better  reason  in  favor  of  the 

latter,  (r) 

*  59       *  If  A  agrees  to  make  something  for  B,  to  meet  the  ap- 

proval of  B,  or  with  any  similar  language,  B  may  reject  it 

fau  contracts  bj  coDsentiiig  that  each  compenfltttion  for  lacli  work,  beyond  the 
alterations  shall  be  made,  unless  he  is  price  fixed  for  ordinary  excavation;  it 
also  informed,  at  the  time  of  the  consent,  was  held,  that  the  contractor  was  entitled 
that  the  effect  of  the  alteration  will  be  to  to  recover  for  such  work,  upon  a  quantum 
increase  the  expense  of  the  work."  mendt,  whatever  he  could  snow  the  work 
(r)  In  McOormick  v.  Connolj,  2  Bay,  was  worth.  In  Tebbetts  v.  Haskins,  16 
401,  It  was  said,  tliat  where  a  contract  is  Me.  288,  where  a  contract  in  writing  had 
made  for  any  building,  of  whatever  size  been  made  between  two  persons,  wherein 
or  dimensions,  it  becomes  a  law  to  both  one  agreed  to  build  a  house,  and  the  other 
parties,  and  they  are  both  bound  by  it ;  to  pay  a  certain  sum  therefor,  and  which 
and  whatever  additions  or  alterations  are  had  afterwards  been  abandoned  by  them, 
made  in  such  building,  they  form  a  new  and  a  house  had  been  built  by  one  party 
contract,  either  express  or  implied,  and  to  the  written  contract  for  the  other  party 
must  be  paid  for  aereeably  to  such  new  and  two  others ;  it  was  held,  that  it  was 
contract.  See  Wriffnt  v.  Wright,  1  Litt.  not  necessarv  to  prove  an  express  con- 
179.  In  Dubois  v,  Del.  &  Hud.  Canal  Co.  tract,  but  tnat  one  mi^ht  be  imnlied ; 
12  Wend.  344,  a  party  entered  into  an  and  that  the  price  for  building  the  nouse 
a«;reement  for  the  construction  of  a  sec-  was  not  to  be  ascertained  from  that  fixed 
tion  of  a  canal,  by  which  he  was  to  receive  in  the  written  contract.  In  De  Boom  r. 
a  given  price  per  cubic  yard  for  ordinary  Priestly,  1  Cal.  206,  which  was  an  action 
excavation,  and  an  increased  sum  per  on  a  quantum  meruit^  the  court  held,  that 
cubic  yard  for  excavation  of  rock,  but  no  where  there  has  been  a  special  contract 
compensation  was  provided  for  the  exca-  which  is  afterwards  deviated  from,  the 
vation  of  hard  pan.  During  the  prcugreas  party  cannot  sue  thereon,  but  must  bring 
of  the  work  a  large  quantity  of  tne  &tter  his  action  on  an  implied  contract,  and  at 
substance  was  excavated,  a  fair  remunera-  the  trial  the  damages  must  be  j^raduated 
tion  for  which  exceeded  the  highest  price  according  to  the  terms  of  the  oneinal  con- 
specified  in  the  contract  for  any  species  of  tract,  so  far  as  the  work  can  be  traced 
work,  and  the  parties,  whilst  the  section  under  it.  And  in  Farmer  v,  Francis,  12 
was  constructing,  treated  the  excavation  Ired.  L.  282,  it  is  held,  that  a  party 
of  hard  pan  as  not  embraced  in  the  con-  working  after  the  time  limited  for  the 
tract ;  and  after  its  completion  it  was  con-  performance  of  the  contract,  is  confined 
ceded  by  him  for  whom  the  work  was  m  his  action  to  the  rate  of  compensation 
done  that  the  contractor  was  entitled  to  fixed  by  the  contract.    The  same  doctrine 
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for  any  objection  which  is  made  in  good  faith^  and  is  not  merely 
capricious.  (# }  ^ 

»  kiU,  in  Jones  v,  Woodbnzy,  1 1  B.  Mon«    r.  Wue,  13  Met.  42 ;  White  v.  Oliyer,  36 
167.    See  alao  Clarke  v.  Mayor,  4  Comst.    Me.  92. 

338:  Jonee  v.  Jndd,  4  Comst.  412 ;  Snow         («)  Andrews  v,  Belfield,  2  C.  B.  (x.  8.) 

779. 

1  Thns  where  a  salt  of  clothes  was  to  be  made  to  the  "  satisfiMStion  "  of  A.,  he  is 
not  liaMe  if  they  proTe  ansatisfactoiy.  Brown  v.  Foster,  113  Mass.  136;  or  a  portrait 
painted,  Gibson  v.  Cranage,  39  Mich.  49 ;  or  a  bust  modelled,  Zaleski  v  Clark,  44  Conn. 
218. 
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•CHAPTER  X. 


MARRIAGE. 


We  have  now  to  consider,  first,  contracts  to  marry ;  then  con- 
tracts in  relation  to  a  future  marriage;  then  contracts  in  re- 
straint of  marriage ;  and,  lastly,  the  contract  of  marriage. 


SECTION  I. 


CONTRACTS  TO  MARRT. 


Contracts  to  marry  at  a  future  time  were  once  regarded  by 
the  English  courts  with  disfavor.  They  ^^  should  be  looked 
upon,"  says  Lord  Hardtfficke^  "with  a  jealous  eye;"  and  Lord 
Mansfield  quoted  this  remark  with  approbation,  (a)  ^  But  it  is 
now  perfectly  well  settled,  both  in  England  and  in  this  country, 
and  indeed  has  been  for  a  considerable  time,  that  these  contracts 
are  as  valid  and  effectual  in  law  as  any ;  and  that,  in  actions 
upon  them,  damages  may  be  recovered,  not  only  for  pecu- 
niary loss,  but  for  suffering  and  injury  to  condition  and  pros- 
pects. (5)  The  reason  is  obvious ;  marriages  can  seldom  be 
celebrated  simultaneously  with  betrothment,  or  engagement ;  a 
certein  time  must  intervene ;  and  it  would  be  very  unjust  to 


(a)  Holcrof t  v.  Dickinson,  Carter,  238 ; 
Key  V.  Bradshaw,  2  Vem.  102;  Wood- 
house  V.  Sheplej,  2  Atk.  5S9;  Lowe  v. 
Peers,  4  Burr.  2280.  In  this  last  case 
Lord  Man^fieid  sajs :  "  AU  these  con- 
tracts should  be  looked  upon  (as  Lord 
Hardwieke  said  in  Woodhouse  v.  Shepley) 
with  a  jealouM  eye;  even  supposing  them 


clear  of  any  direct  fraud."  This  particu- 
lar phrase  is  not  found  in  Lord  Hard' 
widce*s  decision  as  reported,  but  the  opin- 
ion may  be  gathered  from  what  he  says. 
(6)  Boynton  v.  KeUogg,  3  Mass.  ISO; 
Paul  V.  Frazier,  id.  71;  Wightman  v. 
Coates,  16  id.  1 ;  Morgan  o.  Yarborough, 
6  La.  An.  817. 


1  See  Short  v.  Stotts,  58  Ind.  29,  which  declared  that  an  action  for  breach  of  a  mar- 
riage contract  existed  at  common  law  long  before  the  fourth  year  of  James  L 
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leave  parties  who  suffer  by  a  breach  of  a  contract  of  such  extreme 
importauce  wholly  remediless. 

*  The  promises  must  be  reciprocal ;  (<?)  but  they  need  not   *  61 
be  made  at  the  same  time ;  for  if  an  offer  be  made,  though 
retractable  until  acceptance,  yet  if  not  retracted,  it   remains 
open  for  acceptance  for  a  reasonable  time,  and  when  accepted  the 
contract  is  complete. 

An  apparent  exception  as  to  this  necessity  of  reciprocity  is 
taken  where  the  promise  to  marry  is  made  by  deed.  There,  as 
the  seal  implies  consideration,  no  other  is  strictly  necessary; 
but  the  covenantee  must  be  ready,  able,  and  willing  to  receive 
the  covenantor  in  marriage.  The  plaintiff  need  not  aver  or 
prove  a  promise  on  his  or  her  part;  and  if  the  plaintiff  be  a 
woman,  she  need  not  aver  or  prove  an  offer  by  her ;  ^'  it  is  well 
enough  without  saying  obtuiit  ue  at  all,  because  she  was  uemper 
parata.  The  man  is  ducere  uxoremJ*^  (d)  ^^  The  modesty  of  the 
sex  is  considered  by  the  common  law,"  says  Lord  Coke.  ^^  It  can 
hardly  be  expected  that  a  lady  should  say  to  a  gentleman,  ^  I  am 
ready  to  marry  you,  pray  -marry  me.*  "  (e)  ^ 

A  woman  is  doubtless  bound  by  such  a  covenant  as  well  as  a 
man  ;  yet  it  would  be  regarded  with  more  suspicion ;  and  if  such 
an  obligation  were  obtained  by  a  man  who  gave  no  corresponding 
promise  on  his  part,  and  it  were  obvious  that  he  intended  to  bind 
her  but  leave  himself  at  liberty,  it  would  probably  be  set  aside  in 
equity.  Where  the  promise  is  mutual,  it  was  long  since  settled 
tiiat  an  action  for  a  breach  of  the  contract  may  be  maintained 
against  the  woman.  (/) 

This  action  cannot  be  maintained  against  an  infant;^  and 
some  question  has  been  made  whether  an  infant  can  maintain 


(c)  Hebdeo  v.  Batter,  1  Sid.  180,  1 
LeT.  147;  HaitIioii  v.  Cftge,  Garth.  467 ; 
Stretch  o.  Parker,  1  RoU.  Abr.  22,  pi.  20. 

{d)  Holcroft  0.  Dickenson,  1  Freem. 
S47. 

(e)  S^jmonr  v.  Gartside,  2  Dow.  &  R. 
67.  See  WeUa  v.  Padgett,  8  Barb.  828. 
In  Moritz  v.  Melhom,  18  Penn.  St.  881, 


and  in  Wetraore  v.  Wells,  1  Ohio  St  26, 
it  is  decided,  that  where  the  defendant's 

Eromise  is  proved,  the  female  may  prove 
er  own  acts  and  declarations  in  oraer  to 
show  her  assent.  See  also  Morgan  v. 
Yarborough,  6  La.  An.  817. 

(/)  Harrison  v.  Cage,  1  LdT  Bajm. 
886;  8.  c.l8alk.24. 


1  But  the  plaintiff  must  aver  and  prove  her  readiness  and  willingness  to  many  the 
defendant.    Graham  v.  Martin,  64  Ina.  667. 

*  That  an  infant's  promise  to  marrj  is  not  bindine,  and  is  incapable  of  ratiflcation, 
see  Ditcham  r.  Worrall,  6  C.  P.  D.  410,  and  20  Am.  Law  Beg.  h.  a.  447,  and  note;  but 
a  jury  maj  determine  whether  language  nsed  by  him  after  migority  amounts  to  a  rati* 
flcatioii  or  a  fresh  promise,  Northcote  v.  Doughty,  4  C.  P.  D.  386 ;  Ck>xhead  v.  Mollis* 
8  C.  P.  D.  439. 
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this  action ;  because  the  promise  of  the  infant  being  void  or 
voidable,  the  contract  is  not  mutual,  and  is  without  consideration. 
But  in  many  cases  an  infant  may  bring  an  action  for  breach  of 
contract  against  the  adult,  where  the  adult  could  not  sue 
*  62  the  infant  for  a  breach  on  his  or  her  part.  It  seems  to  *  be 
distinctly  settled,  that  this  is  so  in  the  case  of  a  con- 
tract to  marry.  (^)^ 

The  very  words,  or  time,  or  manner  of  the  promise  need  not  be 
proved ;  for  it  may  be  inferred  from  circumstances.  It  may  be 
that  this  inference  is  sometimes  made  too  easily,  and  that  juries, 
or  perhaps  courts,  justify  the  reproach,  that  feeble  evidence  is 
sometimes  held  sufficient  to  prove  such  a  promise.  But  it  must 
be  remembered  that  such  engagements  are  often,  if  not  usually, 
made  without  witnesses,  and  are  not  often  reduced  to  writing.  A 
requirement  of  precise  and  direct  testimony  would  facilitate 
fraud,  more  perhaps  than  in  any  other  class  of  contracts,  and 
fraud  that  might  work  extreme  mischief.  It  has  therefore  been 
wisely  decided  that  the  contract  may  be  inferred  from  the  con- 
duct of  the  parties,  and  from  the  circumstances  which  usually 
attend  an  engagement  to  marry ;  as  visiting,  the  understanding 
of  friends  and  relations,  preparations  for  marriage,  and  the  recep- 
tion of  the  party  by  the  family  as  a  suitor.^  But  it  also  held 
that  preparations  by  the  plaintiff  in  the  absence  of  the  defendant, 
and  not  connected  with  him,  are  inadmissible  as  evidence,  (^gff) 

Where  the  promise  by  the  defendant  was  proved,  the  de- 
meanor of  the  plaintiff,  being  that  of  a  betrothed  woman,  was 
held  to  be  sufficient  evidence  of  her  promise.  (A)     And  consent 


Ig)  Holt  V.  Ward,  Stra.  937 ;  Willard 
V.  stone,  7  Cowen,  22 ;  Hunt  v,  Peake,  6 
Cowen,  475;  Pool  v.  Pratt,  1  D.  Chip. 
(Vt.)  262. 

{gg)  RuBBell  r.  Cowles,  16  Gray,  582. 

01)  In  the  case  of  Hutton  v.  Mansell, 
3  Salk.  16,  tried  before  Hoh,  C.  J.,  the 
promise  of  the  man  was  proved,  but  no 
actual  promise  on  the  woman's  side,  yet 
he  hdi,  Uiat  there  was  sufficient  evidence 


to  prove  that  the  woman  likewise  prom- 
isea,  because  she  carried  herself  as  one 
consenting,  and  approving  the  promise 
of  the  man.  This  question  was  much 
discussed  in  the  case  of  Wightman  v. 
Coates,  16  Mass.  1.  That  was  an  action 
of  assumpsit  on  a  promise  to  marij  the 
plaintiff,  and  a  breach  thereof  by  refusal, 
and  having  married  another  woman.  At 
the  trial,  the  evidence  of  a  promise  re- 


I  See  Frost  v.  Yoaght,  37  Mich.  65 ;  Keish  v.  Thompson,  55  Ind.  34. 

>  Wagenseller  v.  Simmers,  97  Penn.  St.  465.  Homan  i\  Earle,  53  N.  T.  267,  de- 
clared that  the  promise  may  be  inferred  from  acts  without  any  formal  words ;  and  where 
the  defendant  continues  in  acts  by  which  the  plaintiff  to  the  defendant's  knowledge  has 
been  induced  to  believe  in  an  engagement  to  marrv,  the  defendant  cannot  deny  such 
engagement;  whether  the  latter's  acts  are  intendea  and  regarded  as  serious  being  a 
question  of  fe/Ct  k>r  the  jury.  See  Richmond  v.  Roberts,  98  111.  472,  where  a  newspaper 
article  entitled  "  Love,  the  Conqueror,"  given  by  the  defendant  to  the  plaintiff  previous 
to  the  time  of  the  alleged  contract,  was  idlowed  to  be  read  in  evidence. 
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*  of  parents  in  the  presence  of  a  daughter,  with  the  absence  *  68 
of  objection  on  her  part,  is  held  to  imply  her  consent ;  (i) 
nevertheless  language  used  to  third  parties,  amounting  to  an  ex- 
pression of  intention  to  marry  the  plaintiff,  but  not  uttered  in 
the  presence  of  the  plaintiff,  does  not  in  general  prove  a  promise 
to  marry.  (/)  But  statements  made  to  a  father,  who  had  a 
ri^t  to  make  such  inquiries,  and  to  receive  a  true  answer,  espe- 
cially where  corroborated  by  visits  and  the  conduct  of  the  parties, 
are  not  only  sufficient  evidence  of  a  promise,  but  although  the 
statement  of  the  defendant  is  of  a  promise  to  marry  the  plaintiff 
in  six  months,  and  the  count  is  upon  a  promise  to  marry  gener- 
ally, or  in  a  reasonable  time,  the  jury  may  infer  from  the  state- 
ment a  general  promise  to  marry,  (k) 
It  has  been  contended  that  the  promise  should  be  in  writing, 

Bolted  from  sundry  letters  written  to  the  attention,  and  apparently  ezclnsive  at- 
plaintiff  by  the  defendant,  and  from  his  tachment,  which  is  now  the  common  evi- 
attentions  to  her  for  a  considerable  length  dence,  should  be  obliged,  before  they  con- 
of  time.  It  was  objected  by  the  defend-  sidei'  themselves  bound,  to  call  witnesses, 
ant,  that  there  being  no  direct  evidence  or  execute  instruments  under  hand  and 
of  an  express  promise,  the  action  could  seal,  would  be  destructive  of  that  chaste 
not  be  maintamed.  But  this  objection  and  modest  intercourse  which  is  the  pride 
was  overruled  by  the  judge ;  and  the  of  our  country ;  and  a  boldness  of  man- 
iniy  were  Instructed,  that  if,  from  the  ners  would  probably  succeed,  by  no  means 
letteis  of  the  defendant  read  in  evidence,  friendly  to  the  character  of  the  sex,  or 
and  the  course  of  his  conduct  towards  the  interests  of  society.  A  mutual  en- 
the  plaintiff,  they  were  satisfied  that  there  gagement  must  be  proved  to  support  this 
was  a  mutual  understanding  and  engage-  action ;  but  it  may  be  proved  by  those 
ment  between  the  parties  to  marry  each  circumstances  which  usually  accompany 
other,  they  might  find  for  the  plaintiff,  such  a  connection."  In  Honyman  v.  Camp- 
To  this  ruling  and  instruction  the  defend-  bell,  2  Dow.  &  C.  282,  the  Lord  Chancel- 
ant  excepted,  and  the  case  having  been  lor  said :  "  I  deny  that  courtship,  or  an 
carried  up,  Parker,  C.  J.,  delivering  the  intention  to  marry  however  plainly  made 
opinion  o£  the  court  said:  "As  to  the  out,  can  constitute,  or,  in  the  language 
technical  ground  upon  which  the  objeo-  of  the  Scotch  law,  is  equipollent  to  a 
tion  to  the  veidict  now  rests, 'we  enter-  promise.  There  must  be  a  promise,  and 
tain  no  doubts.  The  exception  taken  is,  the  promise  must  be  mutual  and  binding 
that  there  was  no  direct  evidence  of  an  on  both  parties ;  for  the  law  attaches  on 
express  promise  of  marriage  made  by  the  the  promise  and  not  on  the  iutention. 
defendant.  The  objection  implies  that  But  still,  courtship  is  a  most  material  cir- 
there  was  indirect  evidence  from  which  cumstance,  when  we  have  to  consider 
such  a  promise  may  have  been  Inferred ;  whether  there  was  a  promise.  When  we 
and  the  jury  were  instructed,  that  if,  from  consider  how  natural  it  is  that  lovers 
the  letters  written  by  the  defendant,  as  should  marry,  and  that  marriage  is  usual- 
well  as  his  conduct,  they  believed  that  a  ly  the  result  of  courtship,  and  that  in 
matoal  engagement  subsisted  between  these  cases  mutual  promises  are  so  com- 
the  parties,  they  ought  to  find  for  the  mon,  although  courtship,  or  intention, 
plaintifC.  They  made  the  inference,  and  will  not  supply  the  place  of  a  promise, 
without  doubt  It  was  justly  drawn.  Is  yet  they  come  so  near,  that  if  these  are 
it  then  necessary  that  an  express  promise  once  made  out,  we  get  on  a  good  way 
in  direct  terms  should  be  proved  ?  A  ne-  towards  our  journey's  end."  See  also, 
cessity  for  this  would  imply  a  state  of  Southard  t;.Rexford,  6  Cowen,  254 ;  Weav- 

?ablic  manners  by  no  means  desirable,  er  v.  Bachert,  2  Penn.  St.  80. 
'hat  young  persons  of  different  sexes,  (i)  Daniel  v.  Bowles,  2  C.  &  P.  663. 

UMtead  of  having  their  mutual  engage-         U)  Cole  t;.  Cottingham,  8  C.  &  P.  75. 
mente  infenred  from  a  course  of  devo^         {k)  Potter  v.  Deboos,  1  Stark.  82. 
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under  the  clause  in  the  4th  section  of  the  statute  of  frauds, 
which  provides  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  made  upon  consideration  of  mar- 
riage ;  but  the  courts  of  England,  after  once  so  deciding,  (J)  have 
since  taken  a  distinction,  which  is  certainly  a  very  nice  one,  be- 
tween promises  to  marry ^  and  promises  in  consideration  of 
*  64  marriage,  (wi)  This  clause  is  not  generally  *  contained  in 
the  statutes  of  frauds  of  our  States ;  but  it  has  been  held  in 
this  country,  that  a  promise  to  marry  at  the  end  of  five  years,  is 
within  that  clause  of  the  statute  which  requires  that  a  promise 
not  to  be  performed  within  one  year  from  the  making  shall  be  in 
writing,  (n)  ^ 

A  contract  to  marry,  without  specification  of  time,  is,  as  we 
have  seen,  a  contract  to  marry  within  a  reasonable  time ;  each 
party  having  a  right  to  reasonable  delay,  but  not  to  indefinite 
postponement;  nor  to  delay  without  reason  or  beyond  reason.* 
If  both  parties  delay  the  fulfilment  of  the  contract  unreasonably, 
it  may  be  considered  as  abandoned  by  mutual  consent,  in  the 
absence  of  evidence  to  negative  this  inference.' 

These  contracts,  like  most  others,  may  be  on  condition,  and  if 
the  condition  be  legal  and  reasonable,  the  liability  of  the  parties 
under  it  attaches  as  soon  as  the  condition  is  satisfied.  (j>)  But 
it  may  easily  happen  that  the  condition  shall  be  such  as  to  be 
void,  leaving  the  contract  valid ;  as  if  it  be  frivolous  or  impossible, 
and  evidently  introduced  by  one  party  in  fraud  of  the  other.  And 
it  may  also  happen  that  the  condition  shall  make  tiie  contract 
void.  Thus  contracts  to  marry  at  the  death  of  parents  or  rela- 
tions from  whom  money  is  expected,  and  who  are  kept  in  igno- 
rance of  the  contract,  are  regarded  with  great  dislike  by  courts, 
and  would  probably  be  declared  void,  imless  the  circumstances 
cleared  them  from  suspicion,  (j?)    And  if  the  condition  were 

(/)  PhUpot  V.  Wallet,  8  Lev.  66.  630;  Dnuy  p.  Hooke,  1  Vera.  412,  was 

(m)  Cork  v.  Baker,  1  Stra.  84,  Hap-  a  bill  for  relief  from  a  marriage  brokage 

riaon  V,  Cage,  1  Ld.  Rajm.  887.  bond.    The  marriage  had  been  brought 

(n)  Derby  v.  Phelps,  2  N.  H.  616.  about  without  the  consent  of  the  woman's 

(o)  Cole  V.  Cottingham,  8  C  &  P.  76;  parents.    The  Chancellor  "for  that  rea- 

Atchinson  v.  Baker,  Peake,  Ad.  Cas.  103.  son  alone  decreed  the  bond  to  be  delivered 

(p)  Woodhouse  v,   Shepley,  2  Atk.  up,  terming  it  a  sort  of  kidnapping." 

1  See  Short  r.  Stotts,  58  Ind.  29. 

^  After  a  reasonable  time  elapses,  and  one  partj  without  cause  reftises  to  perform, 
the  other  is  justified  in  breaking  the  engagement  and  bringing  suit  Bennett  v,  Beaa 
42  Mich.  346. 

*  Wagenseller  v.  Simmers,  97  Penn.  St  465.  ( 
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entirely  uncertain,  or  very  remote,  the  contract  might  be  regarded 
as  made  in  restraint  of  marriage,  as  it  might  prevent  either  party 
from  marrying  for  a  very  long,  or  for  an  indefinite  period ;  and 
it  would  be  held  void  on  that  ground,  (j) 

If  the  promise  is  to  marry  on  request,  a  request  should  be 
♦alleged  and  proved;  but  this  is  not  necessary  when  the    *65 
defendtint  is  incapacitated  from  marrying  by  his  or  her 
own  act.  (r) 

The  defences  which  may  be  urged  against  an  action  to  enforce 
a  promise  to  marry  are  very  numerous*  Consanguinity  within 
the  Levitical  degrees  in  England,  («)  and  in  this  country,  those 
within  which  marriage  is  prohibited  by  the  statutes  of  the  several 
States.  So,  the  bad  character  of  the  plaintiff,  or  his  or  her  las- 
civious conduct.^  The  cases  generally  exhibit  this  defence  where 
the  woman  is  plaintiff ;  but  it  ought  with  equal  justice,  and  on 
moral  as  well  as  on  public  grounds,  to  be  permitted  to  the  woman 
when  she  is  defendant ;  it  was  so  held  in  the  case  of  Baddeley  v. 
Mortlock,  (^)  and  undoubtedly  would  be  so  held  in  this  country. 
If  the  defence  be  general  bad  character,  evidence  of  reputation  is 


iq)  Hartley  v.  Rice,  10  East,  22.  This 
was  an  action  on  a  wager  that  the  plain- 
tiff would  not  be  married  in  six  years. 
It  was  endeavored  to  distinguish  this 
from  other  contracts  in  restraint  of  mar- 
riage, on  the  ground  that  it  was  not  for 
life,  but  for  a  time  certain ;  it  was  held, 
however,  that  a  restraint  for  a  time  cer- 
tain falls  witlun  the  same  policy  of  the 
law,  and  makes  the  contract  void. 

(r)  Short  v.  Stone,  8  Q.  B.  358 ;  Caines 
p.  Smith,  15  M.  &  W.  189;  Harrison  v. 
Cage,  1  Ld  Raym.  386;  Millward  v.  Lit- 
tlewood,  1  £.  L.  &  K  408 ;  8.  G.  6  Exch. 
776. 

{»)  In  Harrison  v.  Cage,  1  Ld.  Raym. 
887,  it  is  said,  that  consanguinity  within 
tlie  Levitical  degrees  may  be  pleaded  in 
bar  or  given  in  evidence  under  non-as- 
sumpsit. It  has  been  sometimes  intima- 
ted that  previous  marriage  would  be  a 
defence.  This  must  be  on  the  ground 
that  the  promised  marriage  would  in  that 
case  be  unlawful,  as  in  the  case  of  con- 
sanguinity. But  I  take  the  true  rule  to 
be,  tliat  ii  the  marriage  would  be  unlaw- 
ful, and  this  unlawfulness  was  known  to 
the  plaintiff  when  making  the  contract, 
then  the  plaintiff  can  sustain  no  action 
for  the  breach  of  it.  Now  consanguinity 
within  the  prescribed  degrees  may  be  nre- 
lamed  to  be  known  to  both  parties.    Not 


so  with  previous  marriage.  And  cer- 
tainly a  married  man  who  promised  to 
marry  a  single  woman,  who  did  not  know 
his  marriage,  is  liable  to  an  action  for 
the  breach  of  his  promise,  for  it  was  his 
own  fault  that  he  promised  what  he  could 
not  perform.  This  seems  to  be  taken  for 
granted  by  court  and  counsel  in  Daniel  p. 
Bowles,  2  C.  &  P.  553. 

{t)  Holt,  151.  In  this  case  it  was 
proved  that  charges  had  been  made 
against  the  moral  cliaracter  of  the  plain- 
tiff,  which  he  did  not  clear  away,  and  the 
defendant  thereon  refused  to  marry  him. 
Gil)b8,  C.  J.,  said :  "  Having  promised  the 
plaintiff  marriage,  she  must  absolve  her- 
self upon  some  legal  grounds.  If  a  wo- 
man improvidently  promise  to  marry  a 
man,  who  turns  out  upon  inquiry  to  be 
of  bad  character,  she  is  not  bouna  to  per- 
form her  promise.  But  she  must  show 
that  the  plaintiff  is  a  man  of  bad  char- 
acter. The  accusation  is  not  enough. 
The  facts  charged  were  capable  of  proof. 
The  existence  of  the  rumor  is  not  suffi- 
cient to  discharge  her  from  her  promise. 
Without  proof  that  the  charges  were 
founded  siie  is  not  absolved  from  her 
contract.  But  it  affects  the  damages." 
The  jury  accordingly  returned  a  verdict 
for  the  plaintiff,  damages  one  shilling. 


1  Van  Storeh  r.  Griffin,  77  Penn.  St  504;  Sprague  v.  Craig,  51  Bl.  288. 
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receivable ;  for,  says  Lord  Kenyon,  ^^  character  is  the  only  point 
in  issue ;  public  opinion,  founded  on  the  conduct  of  the  party,  is  a 
fair  subject  of  inquiry."  (u)  ^ 

If   the  defence  rests  on  specific  allegations  of  misconduct, 
these  must  be  strictly  proved ;  (t;)  and  if  the  defendant  knew 

the  general  bad  character,  or  the  specific  misconduct,  be- 
*  66    fore  *  making  the  promise,  they  constitute  no  defence,  (tr) 

False  and  injurious  language  used  by  plaintiff  concerning 
defendant  is  a  good  defence,  (x')  So  bad  health,  if  such  as  to 
incapacitate  from  marriage,  or  render  it  unsafe  or  improper,  (y)  ^ 

(ii)  Foulkes  0.  Seliway,  3  Esp.  296.  ■ome  ten  yean  before  the  promise,  and 
See  also,  Morgan  v.  Yarborough,  5  La.  had  since  sustained  an  irreproachable 
An.  416.  character.  Atcheriy,  Serj.,  before  whom 
Iv)  Baddeley  r.  Mortlock,  Holt,  161.  the  case  was  tried,  said :  ''  The  great 
[w)  Irving  v.  Greenwood,  1  C.  &  P.  question  in  this  case  will  be,  whether 
850.  This  was  an  action  of  assumpsit  you  beliere  that,  in  the  month  of  Febru* 
on  a  promise  of  marriage.  The  promise  ary,  1843,  the  defendant  knew  the  liis- 
and  the  breach  were  clearly  made  out.  tory  of  the  plaintiff  in  regard  to  this 
But  the  defendant,  to  bar  the  action,  child.  If  he  did  not  know  it,  however 
gave  evidence  to  show  that  he  eventually  great  a  severity  it  may  be  on  a  woman 
broke  off  the  match,  because  he  found  to  rake  up  the  transaction  of  by-gone 
that  the  plaintiff  was  with  child  by  times,  the  defendant's  second  plea  wiU 
another  man.  It  was  admitted,  that,  at-  be  sustained,  and  on  that  plea  the  de- 
ter the  promise,  the  plaintiff  had  had  a  fendant  will  be  entitled  to  the  verdict 
child,  but  it  was  contended  that  the  de-  There  is  no  imputation  whatever  on  the 
fendant  was  its  father.  AbboU,  C.  J.,  in  character  of  the  plaintiff  except  the  trans- 
his  summing  up  to  the  jury,  said :  "  If  action  of  1881.  If  the  defendant,  in  your 
you  think  that  tlie  defendant  was  not  opinion,  has  not  established  his  defence, 
the  father  of  the  child,  he  is  entitled  to  there  will  then  be  the  question  of  dama- 
your  verdict ;  for  if  any  man,  who  has  ges ;  and  in  that  case,  in  consequence  of 
made  a  promise  of  marriage,  discovers  the  misfortune  (calling  it  by  no  harsher 
that  the  person  he  has  promised  to  marr^  name)  in  1831,  the  plaintiff  cannot  be 
is  with  cnild  by  another  man,  he  is  justi-  said  to  be  entitled  to  so  large  a  compen- 
fied  in  breaking  such  promise ;  and  if  sation  as  one  on  whose  reputation  no  im- 
any  man  has  been  paying  his  addresses  putation  had  ever  rested.  From  this  we 
to  one  that  he  supposes  to  be  a  modest  must  infer  that  if  the  defendant  did  know 
person,  and  aflerwanis  discovers  her  to  be  this  fact  when  he  made  the  promise  which 
a  loose  and  immodest  woman,  he  is  jus-  he  had  broken,  still  the  fact,  though  no 
tified  in  breaking  any  promise  of  mar-  defence,  would  go  to  lessen  the  damages, 
riage  that  he  may  have  made  to  her ;  See  also,  Boynton  v.  Kellosg,  3  Mass. 
but  to  entitle  a  defendant  to  a  verdict  189 ;  Palmer  v.  Andrews,  7  Wend.  142. 
on  that  ground,  the  jury  must  be  satis-  {x)  Leeds  v.  Cook,  4  £sp.  266. 
fied  that  the  plaintiff  was  a  loose  and  (jf)  Atchinson  v.  Baker,  Peake,  Ad. 
immodest  woman,  and  that  the  defend-  Cas.  108,  124.  In  this  case  the  plaintiff 
ant  broke  his  promise  on  that  account;  was  a  widower  upwards  of  forty  years 
and  they  must  also  be  satisfied  that  the  of  age,  and  the  defendant  a  widow  about 
defendant  did  not  know  her  character  at  the  same  age ;  when  the  promise  was 
the  time  of  the  making  of  the  promise ;  made,  the  plaintiff  was  apparently  in 
for  if  a  man  knowingly  promise  to  marry  good  health,  but  the  defendant  after- 
such  a  person,  he  is  bound  to  do  so."  In  wards  discovered  that  he  had  an  abscess 
Bench  v,  Merrick,  1  Car.  &  K.  468,  it  was  in  his  breast,  and  for  that  reason  refused 
proved,  that  the  plaintiff  had  had  a  child  to  marry  him.    Lord  Kenyan  said,  that  if 

1  Spraffue  v.  Craig,  51  HI.  288. 

*  The  having  an  incurable  disease  may  be  shown  in  mitigation  of  damages.  Sprague 
V.  Craig,  61  111.  288.  But  mere  incompatibility  of  temperament  or  tastes  is  no  defence. 
CooUd||d  V.  Neat,  129  Mass.  146. 
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But  a  plea  of  the  bad  health  of  the  defendant,  taking  place 
subsequently  *  to  the  promise,  has  been  held  to  be  no  an-  *  67 
swer  to  an  action  for  a  breach  of  promise.  (2)  Entire  deaf- 
ness or  blindness,  or  other  important  physical  incapacity,  occurring 
after  the  promise,  might  be  a  good  defence  at  law ;  (a)  ^  so  would 
the  disposal  of  her  property  without  the  consent  of  the  defendant, 
and  in  a  manner  injurious  to  his  interests.  (6)  It  has  been  said, 
also,  that  if  a  widow  conceals  her  previous  marriage,  and  betroths 
herself  as  a  virgin,  this  would  be  a  fraud,  and  would  avoid  the 
contract,  (e)  It  is  going  quite  far  to  consider  this  fact  alone  as 
constituting  a  fraud,  but  it  could  seldom  occur  but  under  circum- 
stances which  would  probably  determine  the  character  of  the 
concealment ;  and  if  this  were  fraudulent,  it  must  of  course  have 
the  usual  effect  of  fraud  upon  the  contract;  for  if  obtained  by 
fraud,  whatever  that  fraud  may  be,  the  contract  is  void.  A  disso- 
lution of  the  contract  by  mutual  consent  would  of  course  be 
a  sufficient  defence,  but  it  must  be  a  real  and  honest  con- 
sent. ((2)  ^  But  a  pre-engagement  by  the  defendant  is  no  suffi- 
cient defence,  Qe)  nor  is  the  fact  that  the  defendant  was  married 
at  the  time  of  the  promise,^  but  the  plaintiff  may  bring  an  ac- 
tion immediately  upon  discovery.  (/)     Perhaps  it  ought  to  be  a 


the  condition  of  the  parties  was  changed 
after  tiie  time  of  making  the  contract,  it 
was  a  good  cause  for  either  party  to 
break  off  the  connection ;  that  Lord  Afaiu- 
Jidd  had  held,  that  if,  after  a  man  had 
made  a  contract  of  marriage,  the  wo- 
man's character  turned  out  to  be  differ* 
eot  from  what  he  had  reason  to  think  it 
was,  he  might  refuse  to  marry  her  with- 
out being  liable  to  an  action,  and  whether 
the  infirmity  was  bodily  or  mental  the 
reason  was  the  same ;  it  would  be  most 
mischievous  to  compel  parties  to  marry 
who  could  never  lire  happily  together. 
The  plaintiff  was  nonsuiteo,  on  the  ground 
of  a  rariance ;  but  afterwards  brought  a 
fresh  action,  and  rebutted  the  defend- 
ant's testimony  as  to  the  abscess,  and 
recovered  £4,000  on  proof  that  the  de- 
fendant had  promised  to  settle  £6,000  of 
her  fortune  on  him,  and  the  residue, 
£18,000,  on  herself.  A  motion  was  then 
made  for  a  new  trial,  on  the  ground  of 
excessive  damages,  but  the  cause  was 


compromised.  See  also,  Baker  v.  Cart- 
wright,  100  Eng.  C.  L.  124,  as  to  insanity 
of  the  plaintiff  before  the  promise  was 
entered  into. 

(z)  Hall  V.  Wright,  96  Eng.  C.  L.  745. 

(a)  Short  v.  Stone,  8  Q.  B.  869.  Lord 
Denman,  A  rape  wholly  without  the  fault 
of  the  woman,  would  discharge  the  man 
from  his  obligation.  Addison  on  Cont. 
684.  And  in  France  it  seems  that  loss 
of  a  nose  would  be  sufficient.  At  com- 
mon law  it  would  hardly  be  held  that  a 
misfortune,  which  merely  affected  per- 
sonal beauty,  was  a  sufficient  defence.  Id. 

(6)  Taylor  v.  Pugh,  1  Hare,  114. 

Ic)  Addison  on  Cont.  581. 

[d]  See  Southard  v.  Rexford,  6  Co  wen, 
264;  Kelly  v.  Renfro,  9  Ala.  325. 

(e)  Harrison  v.  Cage,  1  Ld.  Raym. 
387.  By  Hoit,  C  J.  **  Precontract  is  a 
disability,  but  it  will  not  avoid  the  per- 
formance of  your  promise,  because  it 
proceeds  from  your  own  act." 

(/)  Wild  r.  Harris,  7  C.  B.  999;  Mill- 


1  Where  by  a  statute  the  marriage  of  an  impotent  person  is  void,  a  breach  of  such 
a  one's  promise  to  msny  is  not  actionable.  Gulick  v.  Oulick,  12  Yroom,  IS.  See 
Sprague  v.  Craig,  51  111.  288. 

s  Dean  v.  Skiff,  128  Mass.  174.    See  Shellenbarger  r.  Blake,  67  Ind.  75. 

*  If  the  plaintiff  was  ignorant  of  that  fact,  KeUey  v.  Riley,  106  Mass.  989 ;  but  an 
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good  defence,  that  the  plaintiff,  when  making  the  contract  for 
the  breach  of  which  the  action  is  brought,  was  under  an  engage- 
ment to  another  party.  For  instance,  if  a  woman  sues  a  man 
for  a  breach  of  promise  of  marriage,  she  must  of  course  show 
that  the  promise  was  reciprocated  by  her ;  and  if  the  defendant 
could  then  show,  that  when  she  made  this  promise  to  him  she 
was  bound  by  a  previous  promise  to  another,  it  would 
*  68  *  seem  to  be  just  that  she  should  not  recover  for  the  viola- 
tion of  a  contract,  her  entering  into  which  was  a  precisely 
similar  violation  of  contract.  But  this  question  does  not  appear 
to  have  been  settled  by  adjudication.  It  would  seem,  however, 
that  where  there  was  a  fraudulent  concealment  of  the  prior  con- 
tract by  the  plaintiff,  the  fraud  being  sufficiently  pleaded,  the 
defence  would  be  held  good.  (^)  The  contract  with  a  woman 
divorced  for  her  own  fault  would  be  invalid  in  a  State  where 
such  woman  cannot  legally  marry,  (^gg) 

An  offer  to  renew  or  execute  the  contract  after  a  refusal  should 
be  no  defence ;  nor  a  change  of  feeling,  nor  the  fact  that  an- 
other had  supplanted  the  plaintiff  in  the  affections  of  the  defen- 
dant. ^  But  it  would  seem,  on  general  principles,  to  be  a  good 
defence,  that  the  promise  was  made  on  condition  that  the  plaintiff 
would  commit  fornication  with  the  defendant ;  for  such  a  promise 
might  be  void  as  f oimded  upon  an  illegal  consideration.  (A)  ^    But 


ward  V,  Littleword.  1  £.  L.  &  £.  408; 
s.  c.  5  Exch.  775.  The  consideration  was 
said  to  be  that  the  plaintiff  would  remain 
unmairied.  Pollock^  C.  B.,  said  that  the 
defendant  impliedly  promised  that  there 
was  no  impediment  to  his  performing  his 
promise.  This  doctrine  was  also  held  in 
the  case  of  Blattmaker  v.  Saul,  which 
was  decided  in  Brooklyn,  N.  Y.  in  Oc- 
tober, 186a 

Ig)  Beachey  v.  Brown,  06  £ng.  C.  L. 
706.' 

igg)  Hariland  v.  Haviland,  34  N.  Y. 
648. 

(A)  This  would  seem  to  be  doubtful 
from  Morton  v,  Fenn,  3  Dougl.  211. 
This  was  an  action  for  breach  of  promise 


of  marriage,  tried  before  Lord  Man^fidd. 
The  evidence  was,  that  the  defendant, 
who  was  a  man  of  fortune  in  Jamaica, 
aged  seventy,  promised  to  marry  the 
plaintiff,  a  widow  of  fifty-three,  if  she 
would  go  to  bed  to  him  that  night,  which 
she  did,  and  lived  afterwards  with  him 
a  considerable  time.  It  appeared  also 
that  the  defendant  several  times  after- 
wards repeated  his  resolution  to  marry 
her,  but  that  he  afterwards  married  an- 
other woman.  The  jury  found  a  verdict 
for  the  plaintiff,  with  X2,000  damages. 
A  rule  nisi  for  a  new  trial  having  been 
obtained,  on  the  ground  that  it  was  twrpis 
contractus^  being  on  condition  of  the  plain- 
tiff going  to  bed  with  the  defendant, 


engagement  to  marry  between  a  woman  and  a  married  man,  known  to  her  to  be  such, 
as  goon  as  his  wife  should  die  or  be  divorced,  is  void  as  against  public  policy.  Noice 
V,  Brown,  9  Vroom,  228;  10  Vroom,  133;  Paddock  r.  Robinson,  63  111.  99. 

^  Nor  a  feeling  that  the  proposed  marriage  would  not  tend  to  the  parties'  happiness. 
Coolidge  V.  Neat,  129  Mass.  146. 

^  But  where  illicit  intercourse  was  not  the  consideration  of  the  promise,  a  promise 
to  marrv  at  a  definite  future  time,  and  sooner,  should  pregnancy  occur,  is  valid,  and 
enforceable  as  soon  as  pregnancy  happeos.  Kurtz  v.  Frank,  76  Ind.  594.  See  Hanks 
V.  Naglee,  54  Cal.  51. 
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it  is  certainly  no  defence  that  the  promise  was  made  after  forni- 
cation, if  made  with  no  view  to  a  repetition  of  the  offence,  or 
before .  fornication,  if  that  were  not  the  consideration  of  the 
promise.  If  the  defendant  promised  that  another  person  should 
marry  the  plaintiff,  it  is  no  defence  that  such  other  person  re- 
fuses; because  the  defendant  pronused  on  his  own  responsibility 
that  which  another  person  might  prevent  from  being  done. 

Damages  are  peculiarly  within  the  power  of  the  jury  in  cases 
of  this  kind ;  ^  for  courts,  both  in  England  and  in  this  country, 
are  very  unwilling  to  set  aside  a  verdict  in  these  cases  on 
the  *  ground  of  excessive  damages,  (i)  And  if  the  def  en-  *  69 
dant  has  undertaken  to  rest  his  defence,  in  whole  or  in 
part,  on  the  general  bad  character,  or  the  criminal  conduct  of  tlie 
plaintiff,  and  fail  altogether  in  the  proof,  it  has  been  distinctly  held 
that  the  jury  may  consider  this  in  aggravation  of  damages,  (j*)^ 


Lord  Mansfield  said :  "  I  thought  the  ob- 
jection would  not  lie  on  two  grounds. 
1.  That  before  the  marriage  act  this 
would  have  been  a  good  marriage,  and 
the  children  legitimate  by  the  niles  of 
the  common  law.  2.  I  thought  so,  be- 
cause the  parties  were  not  in  pari  d^cto, 
but  this  was  a  cheat  on  the  part  of  the 
num."  After  argument,  the  court  took 
time  to  consider,  and  in  the  meanwhile 
recommended  the  parties  to  agree  that 
the  defendant  should  pay  the  plaintiff 
jCdOO,  and  on  a  subsequent  day  Wallace 
Informed  the  court  that  the  parties  had 
consented  to  that  arrangement.  See 
also,  Baldy  v.  Stratton,  11  Penn.  St.  316. 

(•)  This  is  rery  strongly  asserted  in 
the  case  of  Smith  v.  Woodfine,  1  C.  B. 
(9.  8.)  060. 

(j)  Southard  v.  Hexford,  6  Cowen, 
254.  This  was  an  action  of  assumpsit  for 
breach  of  promise  of  marriage.  The  plea 
was  the  general  issue,  with  notice  that 
the  defendant  would  prove  in  his  defence. 


that  the  plaintiff  had,  at  various  times, 
and  with  various  persons,  specifying 
them,  committed  fornication  after  the  al- 
leged promise.  At  the  trial,  the  defend- 
ant attempted  to  prove  this  defence,  but 
failed.  The  case  was  tried  before  Wal- 
worth, Circuit  Justice.  The  learned 
judge,  in  charging  the  jury  in  reference 
to  the  damages,  said :  "  In  cases  of  this 
kind  the  damages  are  always  in  the  dis- 
cretion of  the  jury;  and  in  fixing  tlie 
amount  they  have  a  right  to  take  into 
consideration  the  nature  of  the  defence 
set  up  by  the  defendant  In  his  de- 
fence he  has  attempted  to  excuse  his 
abandonment  of  the  plaintiff  on  the 
ground  that  she  is  unchaste,  and  has  com- 
mitted fornication  with  different  individ- 
uals. But  it  appears  from  the  testimony 
of  his  own  witnesses,  that  her  character 
in  that  respect  has  not  been  tarnished 
even  by  the  breath  of  suspicion.  With 
such  a  defence  on  the  record,  a  verdict 
for  nominal  or  trifling  damages  may  be 


1  The  mon^  value  or  worldly  advantage  of  a  marriage  in  giving  a  woman  a  per* 
miinent  home  and  advantageous  establishment,  the  wound  to  her  affections,  the  morti- 
Hcacion  and  distress  of  mind  she  suffered  from  the  defendant's  refusal  to  perform,  taking 
into  account  the  time  the  engagement  had  subsisted,  it  was  declared,  in  Coolidge  v.  Neat, 
129  Mass.  146,  might  all  be  taken  into  account  by  the  jnrv.  See  Sheahan  v.  Barry,  27 
Mich.  217.  The  property  and  social  standing  of  the  defendant  may  be  shown.  Ben- 
nett V.  Bean,  42  Mich.  346 ;  Hunter  v.  Hatfield,  68  Ind.  416.  —  That' the  defendant  may 
inspect  his  love-letters  in  the  plaintiffs  possession  on  the  question  of  damages,  see  Pape 
r.  Lister,  L.  R.  6  Q.  B.  242. 

*  The  failure  to  prove  baseless  allegations  of  the  plaintiffs  lack  of  chastity  will  aggra- 
vate, Leavitt  v.  Cutler,  37  Wis.  46;  Reed  p.  Clark,  47  Cal.  194  ;  while  the  bad  habits, 
drunkenness,  incondnenoe,  &c.,  of  the  plaintiff,  or  that  she  was  after  his  money  merely, 
will  mitigate,  damages.  Van  Storch  r.  Griffin,  77  Penn.  St.  240 ;  Hunter  v.  Hatfield,  68 
Ind.  416;  Williams  r.  HoUingsworth,  6  Baxter,  12;  liiller  v.  Rosier,  31  Mich.  475. 
See  also  BliUer  v.  Hayes»  34  la.  496. 
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And  it  Bometimes  happens  that  a  jury  who  are  obliged  by 
*  70  the  rules  of  law  *  to  give  a  verdict  for  the  plaintiff,  render 
that  of  no  avail,  by  finding  only  nominal  damages.  (A;) 

The  promise  is  so  far  of  a  personal  nature,  that  the  breach 
of  it  gives  no  action  to  the  personal  representative  of  the  party 
injured,  unless  perhaps,  special  damage  to  the  estate  of  the  dece- 
dent is  alleged  and  proved.  (I)  ^  Nor  does  it  survive  against  the 
administrator  of  the  promisor,  (m) 

Whether  in  an  action  to  recover  damages  for  the  breach  of 
a  promise  of  marriage,  damages  for  seduction  may  be  recovered, 
has  been  much  questioned,  (n)  ^    By  the  strict  rules  of  law,  they 

worse  for  her  reputation  than  a  general  principle  which  governs  the  courts  in 
verdict  for  the  defendant.  If  the  defend-  cases  of  this  description  is,  not  whether 
ant  has  won  her  affections  and  promised  they  think  the  damages  too  large,  but 
her  marriage,  and  has  not  only  deserted  whether  they  be  so  large  as  to  satisfy  the 
her  without  cftuse,  but  has  also  spread  court  that  the  verdict  was  perverse,  and 
this  defence  upon  the  record,  for  the  pur-  the  result  of  gross  error,  misconception, 
pose  of  destroying  her  character,  the  iury  or  undue  motives.  There  are,  I  think, 
will  be  justified  in  giving  exemplary  dam-  no  circumstances  in  this  case  to  warrant 
ages."  And  Suthaiand,  J.,  in  delivering  such  a  conclusion.  Poverty  is  pleaded  as 
the  opinion  of  the  Supreme  Court,  said :  a  ground  for  inducing  the  court  to  inter- 
"  Upon  the  question  of  damages,  the  fere ;  I  am  not,  from  the  evidence,  satis- 
charge  of  the  judge  appears  to  me  to  be  fled  that  the  defendant  is  unable  to  pay 
unexceptionable.  There  can  be  no  set-  the  damages ;  but  even  if  he  were,  that 
tied  rule  by  wliich  they  are,  in  every  would  not,  I  apprehend,  be  a  ground  for 
case,  to  be  regulated.  They  rest  in  the  disturbing  the  verdict  These  are  ques- 
sound  discretion  of  the  jury,  under  the  tions  which  must  depend  upon  the  cir- 
circumstanccs  of  each  particular  case;  cumstances  of  each  particular  case:  if 
and  where  the  defendant  attempts  to  jus-  there  were  an  imputation  upon  the  char- 
tify  his  breach  of  promise  of  marriage  by  acter  of  the  plaintiff,  and  the  damages 
stating  upon  the  record,  as  the  cause  of  were  excessive,  the  court  might  interfere ; 
his  desertion  of  the  plaintiff,  that  she  had  notliiog  of  that  sort,  however,  api^ears  in 
repeatedly  had  criminal  intercourse  with  this  case."  In  Goodall  t;.  Thurman,  1 
various  persons,  and  fails  entirely  in  Head,  209,  the  rule  is  said  to  be,  that  the 
proving  it,  this  is  a  circumstance  which  amount  of  damages  rests  in  the  sound 
ought  to  aggravate  the  damages.  A  ver-  discretion  of  the  juiy,  who  are  to  look  to 
diet  for  nominal  or  trifling  damages,  the  rank  and  condition  of  the  parties,  the 
under  such  circumstances,  would  be  fatal  estate  of  the  defendant,  and  to  all  the 
to  the  character  of  the  plaintiff ;  and  it  facts  proven  in  the  case,  and  award  dam- 
would  be  matter  of  regret,  indeed,  if  a  ages  commensurate  with  the  injury  in- 
check  upon  a  license  of  this  description  flic  ted. 

did  not  exist  in  tlie  power  of  the  jury  to  {h)  See  Baddeley  i;.  Mortlock,  Holt, 

take  it  into  consideration  in  aggravation  151,  cited  ante,  p.  *  65. 
of  damages."    In  Gough  t\  Farr,  1  Y.  &         (/)  Chamberlain  v.  Williamson,  2  M. 

J.  477,  it  is  decided,  that  the  court  will  &  Sel.  408. 

not,  in  an  action  for  a  breach  of  promise  (m)  Stebbins  v.  Palmer,  1  Pick.  71 ; 

of  marriage,  grant  a  new  trial  on  the  Smith  v.  Sherman,  4  Cusb.  408. 
ground  of  excessive  damages,  unless  they  (n)  Perkins  v.  Hersey,  1  R.  1. 403,  does 

be  so  large  as  to  induce  the  court  to  infer  not  permit  seduction  to  be  shown  in  ag- 

that  the  jury  were  actuated  by  undue  gravation    of   damages.      So    Burks   u, 

motives,  or  acted  upon  a  misconception  Shain,  2  Bibb,  341 ;  Weaver  v.  Bachert, 

of  the  facts.   And  HuUock,  B.,  said :  "  The  2  Penn.  St.  80.     C<mtra,  Paul  r.  Frazier,  3 

1  Wade  V.  Kalbfleish,  58  N.  Y.  282 ;  Grubb  v.  Suit,  S2  Gratt  203.  See  Shnler  o. 
Millsaps,  71  N.  C.  297,  contra, 

^  In  Giese  v.  Schultz,  53  Wis.  462,  damaees  were  allowed  for  loss  of  virtue  and  repn- 
tation,  and  for  mental  suffering,  but  not  for  loss  of  time  or  for  medical  expenses. 
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should,  <w^e  think,  be  excluded,  where  the  plaintiff  was  in  actual 
or  constructive  service,  or  lived  in  a  State  in  which  the  statute 
law  gave  her  an  action  for  the  seduction,  and  not  otherwise ;  and 
the  weight  of  authority  seems  to  be  so.  Where  courts  hold  to 
this  rule  they  would  exclude  evidence  of  seduction  as  irrelevant. 
But  in  most  cases  it  would  be  difficult  to  exclude  this  entirely, 
so  as  to  keep  the  fact  entirely  from  the  jury,  without  excluding 
other  evidence  to  which  the  plaintiff  would  certainly  be  entitled. 
And  if  the  jury  were  made  cognizant  of  the  fact,  they  would 
probably  regard  it  in  estimating  damages ;  and  probably  courts 
would  now  seldom  set  aside  a  verdict  on  this  ground  under  any 
ordinary  circumstances ;  especially  if  th«  seduction  followed  the 
promise  and  was  effected  by  means  of  it.  (nn)  ^  And  it  has 
recently  been  held  in  England,  that  the  court  might  direct  the 
jury  in  assessing  damages,  to  consider  the  altered  position  of  the 
plaintiff  by  reason  of  the  seduction,  (no)  It  has  been  held  in 
England,  that  a  father  cannot  maintain  an  action,  ^^per  quod  ser- 
vitium  amUit "  for  the  seduction  of  his  daughter ;  unless 
she  *  was  in  service  to  him,  or  owing  him  service,  at  the  *  71 
time,  (o)  And  it  has  been  held  that  the  service  must  be 
real,  genuine  service,  such  as  a  parent,  master,  or  mistress  may 
conunand,  and  not  such  occasional  assistance  as  the  daughter  out 


Mass.  73;  Conn  v.  Wilson,  2  Orert.  233; 
Matthews  t*.  Cribbett,  11  Ohio  St.  390; 
Goodall  17.  Thurman,  1  Head,  209.  In 
Baldj  V.  Stratton.  11  Penn.  St.  316,  it  is 
ktld.  that  though  seduction  cannot  be 
giren  in  evidence  in  an  action  for  breach 
of  promise  of  marriage,  the  improper 
ooD<iact  of  the  defendant,  in  which  the 
plaintiff  did  not  participate,  maj  be  so 
giren  in  aggravation  of  damages.  So 
loss  of  time,  and  expenses  incurred  in 
preparations  for  marriage,  are  grounds  of 
damage,  directly  incidental  to  the  breach 
of  a  promise  of  marriage,  but  not  of 
special  damage.  In  Tullidge  v.  Wade,  3 
Wills.  18.  and  Foster  v.  Schoffield,  1 
Johns.  297,  it  was  heldy  that  in  an  action 
for  seduction,  the  promise  of  marriage 
could  not  be  given  in  evidence.  But  this 
rule  —  if  it  he  law — is  not  usually  re- 
garded in  practice.    In  Wells  v,  Padgett, 


8  Barb.  824,  it  is  decided,  that  in  an  ac- 
tion for  breach  of  promise,  the  seduction 
of  the  plaintiff  is  to  be  regarded  as  a 
breach  of  the  promise  in  all  cases  in 
which  it  is  followed  by  abandonment  and 
a  refusal  to  marry,  and  is  to  be  consid^ 
ered  by  the  jury  in  estimating  the  dam- 
ages. The  same  doctrine  is  held  in  King 
V.  Kersey,  2  Cart  (Ind.)  402. 

(nn)  Espy  v.  Jones,  37  Ala.  879. 

{no)  Berry  v.  Da  Costa,  Law  Kep.  1 
U.  P.  831. 

(o)  In  Postlethwaite  v,  Parkes,  3  Burr. 
1878,  the  plaintiff  hired  herself  to  the  de- 
fendant, who  seduced  her  and  then  turned 
her  away  when  pregnant,  and  she  re- 
turned to  her  father,  and  the  father 
brought  an  action  per  quod  servitium ;  and 
it  was  hdd^  that  the  action  was  not  main- 
tainable. 


1  That  the  damages  will  be  heavily  aggravated  where  the  seduction  was  on  the  faith 
of  the  promise,  see  Kelley  v.  ROey,  106  Mass.  339 ;  Hattin  r.  Chapman,  46  Conn.  607 ; 
8aner  p.  Schnlenbefg,  S3  Md.  288 ;  Bennett  v.  Beam.  42  Mich.  346 ;  Williams  v.  Hol- 
linssworth.  6  Baxter.  12.  That  fact,  however,  must  be  alleged.  Leavitt  v.  Cutler,  37 
Wis.  46;  Cafes  v.  McKinn^,  48  Ind.  562. 
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at  service  may  be  able  to  render  to  her  parent  by  permission  of 
the  master  with  whom  she  lives,  (ji)  But  the  American  law  is 
held,  in  some  cases,  not  so  strictly.  (9)  ^  In  others,  there  seems 
a  disposition  to  adopt  the  severity  of  the  English  law.  (r) 

Evidence  that  the  parents  of  the  defendant  disapproved  of  the 
engagement  has  been  received  in  mitigation  of  damages,  (f)  A 
bill  in  equity  has  been  sustained  to  compel  a  party  to  discover 
whether  he  has  promised  to  marry  the  plaintiff,  (f) 


SECTION  n. 


PBOmSES  IN  BELATION  TO  SETTLEMENTS  OB  ADVANCES. 


A  promise  to  give  to  a  woman,  or  settle  upon  her,  a  specific 
sum  or  estate  on  her  marriage,  is  valid.  Marriage  is  regarded 
as  one  of  the  strongest  considerations  in  the  law,  either  to  raise 
a  use,  or  to  found  a  contract,  gift,  or  grant,  (t^)  ^  But  such 
promises  are  certainly  within  the  statute  of  frauds,  as  made  '^  in 
consideration  of  marriage,"  (v)  although  a  promise  to  marry 


i  p)  Thompson  r.  Ross,  6  H.  &  N.  16. 

(qi  See  IngersoU  v,  Jones,  6  Barb.  661, 
and  Bartley  v.  Richtmyer,  2  Barb.  182 ; 
Davidson  v,  Ooodall,  18  N.  H.  423 ;  White 
V.  Nelis,  31  N.  Y.  406;  Lipe  v.  Eisenlerd, 
82  N.  Y.  229.  In  Updegraff  v.  Bennett, 
8  la.  72,  hdd,  that  the  ri^t  of  a  father  to 
recover  for  the  seduction  of  a  minor 
daughter,  has  not  been  changed  by  the 
Code,  but  this  rule  has  been  so  relaxed, 
that  he  may  now  recover,  although  such 
minor  daughter  be  not  living  with  him, 
and  there  may  be  no  actual  loss.  See 
also  Doyle  v.  Jessup,  29  111.  460. 

(r)  George  v.  Van  Horn,  9  Barb.  528 ; 
Bartley  t;.  Richtmy er,  4  Comst.  88 ;  Dain 


V,  Wycoft,  3  Seld.  191;  Mulvehall  r. 
Millward,  1  Kern.  343.  In  other  Ameri- 
can cases,  the  principle  of  the  English 
law  seems  to  prevail,  as  in  Lee  v.  Hodges, 
13  Gratt.  726;  Roberts  v.  Connelly,  14 
Ala.  235;  Kendrick  v,  McCrary,  11  Ga. 
603;  Heinrichs  v.  Kerchner,  36  Mo.  378. 

U)  Irving  r.  Greenwood,  1  C.  &  P.  850. 

\t)  Vauffhan  v.  Aldridge,  Forest,  42. 

(u)  Holder  v.  Dickeson,  1  Freem.  96; 
Smith  V.  Stafford,  Hob.  216;  Waters  p. 
Howard,  8  Gill,  262. 

(v)  Randall  u.  Morgan,  12  Yes.  67. 
In  this  case  it  is  doubted  whether  a  set- 
tlement after  marriage,  founded  upon  a 
parol  agreement  before  marriage,  could 


^  In  Kennedy  v.  Shea,  110  Mass.  147,  it  was  held,  that  if  the  father  required  his 
daughter,  while  employed  by  a  third  person,  to  spend  a  part  of  every  Sunday  at  home, 
and  while  there  to  work  for  him,  she  was  his  servant,  so  that  he  could  maintain  an 
action  for  her  seduction. 

2  Thus  a  settlement  by  an  insolvent  debtor  of  a  large  amount  of  real  estate  upon  a 
woman  was  upheld,  although  &he  knew  that  he  was  financially  embarrassed.  Prewit  r. 
Wilson,  103  U.  S.  22;  and  where  no  fraud  on  the  husband's  creditors  can  be  laid  to 
the  wife,  a  settlement  of  his  whole  estate  upon  her  is  frood,  though  they  had  cohabited 
and  had  children  before  the  marriage,  Herring  v.  Wickham,  29  Gratt.  628.  Gay  v, 
Parpart.  106  U.  S.  679,  held  the  assignment  of  a  mortjgage  by  a  man  to  a  woman 
whom  he  had  married  and  by  whom  he  had  children,  after  her  discovery  that  he  had 
a  wife  living  at  the  time  of  the  marriage,  is  a  meritorious  act,  and  not  impeachable  for 
immorality  of  consideration. 
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is  not.  *  They  must  therefore  be  in  writing  in  England,  and  *  72 
in  those  of  our  States  which  have  enacted  this  clause  of  the 
statutes  of  frauds.  And  the  celebration  of  the  marriage  is  not 
such  part  performance  of  the  contract  as  to  take  it  out  of  the 
statute,  (w)  But  the  Court  of  Chancery  has  frequently  interfered 
where  there  was  a  writing,  and  in  some  instances  where  there 
was  none,  to  compel  parties  to  carry  into  effect  the  intentions  of 
such  a  contract,  or  the  expectations  justly  raised  by  the  conduct 
and  declarations  of  relatives  and  friends.  (2;)  But  a  mere  repre- 
sentation concerning  the  property  or  prospects  of  a  party  about 
to  be  married,  if  made  in  good  faith,  will  not  bind  a  party  to  make 
it  good,  even  in  equity,  although  the  representation  be  untrue  in 
fact,  (y)  Letters  from  parents,  or  persons  standing  in  loco  par 
rentis^  promising  provisions,  if  sufficiently  specific  and  explicit, 
have  been  held  to  satisfy  the  requirements  of  the  statute,  (z^ 

Contracts  or  gifts  by  way  of  settlement  upon  a  wife,  after  mar- 
riage, are  valid  if  not  in  fraud  of  creditors,  (zz}  ^  If  the  husband 
were  insolvent  at  the  time,  they  would  be  deemed  fraudulent; 
but  they  would  not  be  deemed  necessarily  fraudulent,  if  he  were 
not  insolvent,  although  he  was  indebted  at  the  time  ;  but  a  frau- 
dulent intent  might  be  shown  and  it  would  invalidate  the  settle- 
be  smtftined  against  creditors.  The  same  volantarily  place  the  property  nnder  the 
question  occumd  in  Dundas  1;.  Dutens,  1  dominion  of  trustees  as  part  of  the  prop- 
ves.  Jr.  100^  and  Lord  Thttrhw  seemed  ertj  nnder  trust,  the  agreement  may  then 
to  think  such  settlement  might  be  yalid.  be  made  effectual. 
He  says  to  counsel :  "  I  should  be  ^lad  to  (z)  Hunsden  v,  Chejjmey»  2  Yern.  150 ; 
hear  yon  support  it  (that .is,  his  objection  Beverley  v.  Beverley,  id.  131. 
to  such  settlement),  though  it  is  mere  ly)  Mereweather  t;.  Shaw,  2  Cox,  124. 

matter  of  curiosity,  if  the  first  point  be  \z)  Bird  v,  Blosse,  2  Vent.  361 ;  Sea- 

tgunst  you."  This  question  does  not  good  v.  Meale,  Prec.  Ch.  661 ;  Cookes  v, 
•eem  to  be  distinctly  settled.  Perhaps  Aiascall,  ^  Yern.  200 ;  Moore  v.  Hart,  1 
the  courts  would  taJce  this  distinction;  id.  110.  In  Wankford  v,  Fotheriey,  2  id« 
where  the  propeity  was  the  wife's,  and  322,  £3,000  were  decreed  to  be  paid  on 
had  come  to  the  husband  by  a  marriage  the  strength  of  a  letter  written  by  the 
made  after  a  promise  to  secure  it  to  her,  father's  (Srection,  wherein  he  offered  to 
a  settlement  in  fulfilment  of  the  promise  give  £8,000  portion  with  his  daughter, 
would  be  sustained  against  creditors,  be-  He  was  afterwards  privy  to  the  marriage, 
cause  they  lose  nothing  by  it;  but  not  so  and  seemed  to  approve  thereof.  See 
if  the  property  had  been  originaUy  the  Ayliffe  v.  Tracy,  2  P.  Wms.  66.  In 
hoaband's.  Douglas   v,  Vincent,  2    Yern.   201,  an 

{w)  Dundas  v.  Dutens,  1  Yes.  Jr.  196;  uncle  promised  by  letter  to  give  his  niece 
Montacute  v.  Maxwell,  1  P.  Wms.  618;  £1,000,  "but  in  the  same  letter  dissuaded 
ft.  c.  1  Stra.  236.  In  Simmons  v.  Sim-  her  from  marrying  the  plaintiff;"  and 
mons,  6  Hare,  362,  it  is  said,  that  although  the  court  refused  to  decree  payment,  but 
t  parol  agreement  by  the  husband,  made  left  the  plaintiff  to  his  action  at  law. 
b^ore  marriage,  that  the  wife  should  (xz)  Williams  o.  Avery,  88  Ala.  116; 
possess  certain  chattels  for  her  own  use,  Belford  v.  Crane,  1  Qreen,  266;  Woot 
u  not  binding  upon  him,  yet  if  the  parties    ston's  Appeal,  61  Peon.  462. 

1  Patrick  0.  Patrick,  77  IIL  555;  lioyd  v.  Fulton,  91  U.  S.  479. 
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ment.  Qzd)  If  those  who  were  creditors  at  the  time  fail  to  receive 
their  debts,  this  would  go  far  to  prove  legal  fraud  ;  and  hence  it 
is  said  that  a  voluntary  conveyance  by  a  husband  to  or  for  his 
wife  cannot  be  sustained  against  existing  creditors,  (^zb) 

Contracts  have  been  frequently  declared  void,  on  the  ground 
that  they  were  in  fraud  of  settlenaents  and  marriage  portions,  or 
promises  thereof.    As  where  a  private  bargain  was  made  with  the 

husband,  or  even  with  husband  and  wife,  to  pay  back  a  part 
*  78   of  the  wife's  portion;  (a)  or  to  return  a  part  of  an  ♦  annuity 

or  other  provision  apparently  given  to  a  son  to  enable  -him 
to  marry ;  (6)  or  to  restore  money  given  to  impart  to  one  an 
appearance  of  wealth  by  which  he  or  she  may  induce  another  to 
marry  him.  (c)  A  note  given  fraudulently  to  induce  a  marriage 
contract  is  good  against  the  maker,  (d)  So  creditors  who  con- 
ceal or  deny  debts  due  to  them  from  a  man  about  to  be  married, 
that  their  debtor  may  get  the  consent  of  the  woman  or  her 
parents  to  the  marriage,  are  bound  by  such  representations  as 
effectually  as  by  a  release,  (e)  Any  private  agreement  impairing 
or  avoiding  an  open  and  public  treaty  of  marriage,  is  considered 
fraudulent;  and  it  is  sometimes  laid  down  as  a  principle,  that 
whoever  acts  fraudulently  in  such  cases  shall  not  only  not  gain, 
but  shall  lose  by  his  fraud. 

How  far  a  direct  gift  or  transfer,  without  consideration,  of  land 
from  husband  to  wife  is  valid,^  and  in  what  way  it  may  be  made 


(za)  Larkin  p.  McMuUin,  49  Peon.  St. 
29 ;  Clayton  v.  Brown,  30  Ga.  490 ;  Claw- 
son  V.  Clawson,  25  Ind.  229;  Moritz  v. 
Hoffman,  86  111.  65a 

(zb)  Sargent  v.  Chnbbnck,  19  la.  87. 

(a)  Thurton  v.  Benson,  1  P.  Wms. 
496;  B.  c.  2  Vera.  764;  Pitcaira  v,  Og- 
bourne,  2  Ves.  Sen.  875.  See  also  Jack- 
son V.  Duchaire,  3  T.  R.  552. 

(6)  Peyton  v.  Bladwell,  1  Vera.  240; 
Palmer  v.  Neave,  11  Ves.  165;  Morisone 
V.  Arbnthnot,  8  Bro.  P.  C.  247. 

(c)  Scott  V.  Scott,  1  Cox.  867 ;  Thom- 
son r.  Harrison,  id.  844.    In  this  last  case 


Lord  Thwrlow  sajs :  ''  It  is  a  rule,  in  cases 
of  frauds  on  marriage,  that  although  the 
husband  be  a  party  to  such  fraud,  yet  his 
interest  is  not  to  be  affected,  since  it  is 
impossible  to  make  him  liable  in  respect 
thereof,  without  involving  the  wife  and 
children,  and  the  family  upon  whom  the 
deceit  has  been  praised."  See  also 
Gale  V.  Lindo,  1  Vern.  475. 

(d)  Monteflori  v.  Montefiori,  1  W.  BL 
863. 

(e)  Kedman  v.  Redman,  1  Vern.  848; 
Neville  t;.  Wilkingson,  1  Bro.  Ch.  648. 


1  Gifts  or  conveyances  are,  however,  good  as  between  the  husband  and  wife  them- 
selves. Kitchen  v.  Bedford,  13  Wall.  413 ;  Hunt  v.  Johnson,  44  N.  Y.  27 ;  Sims  v.  Rick- 
ets, 35  Ind.  181;  such  as  choaes  in  action,  Campbell  v.  Galbreath,  12  Bush,  459;  an 
assignment  of  a  claim,  Seymour  v.  Fellows,  77  N.  Y.  178  ;  a  deposit  in  a  savings-bank  to 
her  account,  Spelroan  v.  Aldrich,  126  Mass.  113 ;  see  Way  v.  Peek,  47  Conn.  23 ;  and  rents 
and  profits  of  land,  Hutchison  v.  Mitchell,  39  Tex.  487.  Neither  a  child,  not  dependent, 
Horaer  v.  Horder,  23  Kan.  391 ;  nor  his  heirs  can  impeach  such  a  gift  or  conveyance  if  rea^ 
sonable.  Crooks  v.  Crooks,  34  Ohio  St.  610;  Majors  v.  Everton,  89  111.  56.  A  wife  may 
encumber  or  dispose  of  land  so  conveyed.  McMillan  v.  Peacock,  57  Ala.  127 ;  Myers  p. 
James,  2  Lea,  169. 
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effectual,  must  depend  in  each  State  upon  the  present  condition 
of  the  statute  law  in  that  State  in  relation  to  the  rights  and 
powers  of  husband  and  wife,  and  of  the  adjudication  on  this  sub- 
ject. At  conunon  law,  and  now  therefore  wherever  the  common 
law  is  unchanged,  such  gift  or  transfer,  unless  through  the 
medium  of  a  trustee,  would  be  void.  Recent  decisions  have  held, 
in  Ohio,  that  the  conveyance  is  void  both  in  law  and  equity ;  (^ee) 
in  Arkansas,  that  it  is  void  at  law,  but  (being  band  fide)  will  be 
sustained  in  equity ;  Qef)  and  in  Michigan,  that  a  husband  may 
make  such  conveyance  at  law.  (e^)  Although  the  husband  be 
insolvent  or  bankrupt,  he  may  give  the  wife  whatever  neither  his 
creditors,  nor  assignees  could  take.  (eA) 


SECTION  in. 

CONTRACTS  IN  BB9TRAINT  OF  MARBIAGE. 

These  contracts  are  wholly  void.^  It  has  been  held,  that  a 
promise  to  a  woman  to  marry  no  one  but  her  was  such  a  con- 
tract. (/)  So  a  bond  by  a  widow  not  to  marry  again,  (g)  So  a 
wagering  contract  that  the  party  would  not  marry  within  six 
years.  (A)  But  a  promise  by  one  with  whom  a  woman  had  co- 
habited, to  pay  her  an  annuity  for  life  provided  she  remained 
single,  was  held  to  be  good,  (t) 

♦  There  are  certain  contracts  spoken  of  in  English  books   *  74 
as  "  marriage  brocage  (or  brokerage)  contracts."    They  are 
contracts  for  payment  of  money,  or  some  other  compensation,  for 
the  procuring  a  marriage ;  and  they  are  held  to  be  void,  both  in 
law  and  equity,  as  against  policy  and  morality.    Courts  in  Eng- 

(es)  Fowler  v,  Trebein,  16  Ohio,  403.  nickson,  2  Sonthard,  756,  a  bond  to  pay 

(e/)  Eddins  9.  Buck,  23  Ark.  607.  $1,000,  if  the  obligee  (the  plaintiff )  were 

{eg)  Burdeno  v.  Amperee,  14  Mich.  91.  not  married  within  six  months,  was  de- 

(eA)  Smith  v.  AUen,  80  Miss.  469.  dared  void. 

(/)  Lowe  9.  Peers,  4  Bnrr.  2226.  (t)  Gibson  v.  Dickie,  8  M.  &  Sel.  468. 

'  )  Baker  v.  White,  2  Vem.  215.  See  also  Lloyd  v.  Lloyd,  10  £.  L.  &  £. 

)  HarUey  o.  Rice,  10  East,  22,  cited  189. 


n 


p.  •64,  note  (9).    In  Sterling  v.  Sin- 


1  A  gift  or  legacy  conditioned  on  the  donee's  or  Iwatee's  remaining  nnmarried.  Is 
▼old,  both  as  to  capital  and  income,  Bellairs  v.  Bellair8,X.  B.  18  £q.  510 ;  bat  valid  if 
made  or  left  to  a  widow  or  widower,  Allen  v,  Jackson,  1  Ch.  D.  899.  Arthur  v.  Cole,  56 
Md.  100,  was  to  the  eflect  that  a  conr^yance  to  one's  sister  to  hold  "  so  long  as  she  shall 
leoiain  nnmarried,"  is  valid. 
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land  are  rery  hostile  to  any  contract  of  this  nature  or  effect ;  par- 
ticularly if  made  with  a  guardian,  or  with  a  servant,  or  one  to 
whose  selfish  and  injurious  influence  the  party  would  be  much 
exposed.  Such  a  contract  is  set  aside,  without  reference  to  the 
propriety  or  expediency  of  the  marriage,  (y  ) 


SECTION  IV. 


CONTRACT  OF  MARRIAGE. 


The  relation  of  marriage  is  founded  upon  the  will  of  God  and 
the  nature  of  man ;  and  it  is  the  foundation  of  all  moral  improve- 
ment, and  all  true  happiness.  No  legal  topic  surpasses  this  in 
importance ;  and  some  of  the  questions  which  it  suggests  are  of 
great  difficulty. 

The  first  which  presents  itself  is,  What  constitutes  a  legal 
marriage  7  It  is  impossible  that  any  question  should  be  more 
important  to  any  one  in  itself,  or  in  the  consequences  which  it 
involves,  than  whether  he  or  she  is  or  is  not  a  husband,  or  a  wife ; 
and  yet  some  uncertainty  may  often  rest  upon  it,  not  merely 
*  75  from  the  peculiar  facts  of  individual  cases,  but  from  a  *  want 
of  precision  and  certainty  in  the  principles  or  rules  which 
decide  this  question. 

The  Roman  civil  law  declared,  that  ^^  aufficit  nudus  consensus  ad 
constitrAenda  sponsalia"  (te)  Chancellor  Kent  quotes  another  pas- 
sage from  the  Digest,  ^^  Nuptias^  non  conctibituSy  sed  eansenstu 
faeity^  and  adds :  ^^ This  is  the  language  equally  of  the  common 
and  canon  law,  and  of  common  reason."  (Z)    If  this  means  that 


( /)  StribblehiU  o.  Brett,  2  Yern.  445. 
In  this  case  a  lease  was  set  aside,  "  upon 
surmise  that  the  consideration  of  the 
lease  was  Col.  Brett's  (the  lessee's),  un- 
dertaking to  procure  a  marriage  to  be 
had  between  Mr.  Thynn  (the  lessor)  and 
the  Lady  Ogle/'  although  the  lease  was 
not  made  until  six  months  after  the  mar- 
riage; as  appears  from  the  case  as  re- 
ported in  1  Bro.  P.  C.  67.  See  also,  Hall 
V.  Potter,  8  Lev.  411 ;  B.  o.  Show.  P.  C. 
76.  This  too  arose  from  Mr.  Thynn's 
desire  to  marry  Lady  Ogle.  He  gave  an 
obligation  to  Mrs.  Potter  for  £1,000,  con- 
ditioned to  pay  £600  within  three  months 
after  he  should  marry  Lady  Ogle.    A 
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bill  was  brought  by  Thvnn's  executors 
for  relief  asainst  the  bond.  Their  ground 
was,  that  Mrs.  Potter  only  advised  Thynn 
to  apply  to  Brett,  so  that  she  did  nothing 
to  earn  the  money,  and  next  that  such 
contracts  were  of  danfferous  consequence. 
The  defence  was,  that  the  '*  marriage 
was  suitable  in  respect  of  their  estates," 
and  "  that  Thynn's  esute  was  £10,000  a- 
year,  and  he  a  gentleman  of  a  great  fam- 
ily, though  not  of  the  nobility.''  But  the 
bond  was  declared  void  by  the  Lords 
reversing  the  decree  in  Chancery.  See 
also  Smith  v.  Brunhig,  2  Vem.  302. 

(k)  Dig.  Ub.  28,  tit.  1,  §  4. 

(/)  2  Kent.  Com.  87. 


CH.  Z.]  MARRIAGE.  *  76 

the  consent  of  the  parties  is  the  essence  of  marriage,  and  that  the 
ceremonies  of  celebration  are  but  its  form,  it  is  undoubtedly  true. 
But  it  is  said  consent  stfffices  for  marriage,  m(ike8  marriage ;  and 
if  this  be  literally  taken,  ve  suppose  it  open  to  doubt  whether  this 
be  law  in  any  of  the  countries  of  Christendom,  at  this  moment 
Even  the  Roman  civil  law  says,  ^^jvstas  autem  nuptia%  inter  %e 
cive$  Bomani  eantrahantj  qui  secundum  precepta  legum  eoeunt.^^  (m) 
In  Scotland  it  is,  or  was,  the  law,  that  consent,  manifested  by 
declaration  before  witnesses,  and  followed  by  consummation,  con- 
stituted a  legal  marriage,  (n)  Hence  the  practice  of  resorting, 
by  those  in  England  who  wished  to  escape  the  marriage  laws  of 
that  country,  to  Oretna  Green,  which  was  the  village  in  Scotland 
most  accessible  from  England.  But  even  this  was  ^^  eonee^ieus  et 
eaneubitus;^*  not  ^^consenstis  non  eancubitusJ*^  In  England  the 
common  law  provided  no  special  form  or  mode,  but  the  whole 
matter  was  under  the  ecclesiastical  or  canon  law ;  but  the  stat- 
utes of  England  are,  and  for  some  time  have  been,  precise  and 
stringent,  if  not,  as  some  there  have  thought,  severe.  In  all 
Christian  countries  of  which  we  have  any  knowledge,  and  as  we 
suppose  in  all  civilized  countries,  certain  ceremonies  are  prescribed 
for  the  celebration  of  marriage,  either  by  express  law,  or  by  a 
usage  which  has  the  force  of  law.  And  the  question  is,  whether 
a  mere  consent  of  the  parties,  even  with  mutual  promises,  but 
without  any  use  of  or  reference  to  any  of  these  ceremonies, 
is  sufficient  to  constitute  a  valid  marriage.  In  the  *  case  of  *  76 
Milford  V.  Worcester,  (o)  the  Supreme  Court  of  Massachu- 

(■)  Inst.  lib.  1,  tit  10.  Burprise,  and  seduction ;  by  annexing 
(n)  It  is  not  quite  certain  that  cohab-  ciyU  rights  to  the  parties  and  their  issue, 
itation  was  necessary  bj  the  Scotch  lav  to  encourage  marriage,  and  to  discount- 
to  constitute  a  legal  marriage,  if  the  enance  wanton  and  lascivious  cohabita- 
contract  were  per  verba  de  pnjuentu  For  tion,  which,  if  not  checked,  is  followed 
a  Yetj  full  and  learned  discussion  of  the  by  prostration  of  morals,  and  a  dissolu- 
law  A  Scotland  concerning  marriage,  see  tion  of  manners ;  and  by  declaring  the 
Darlymple  o.  Dal^^mple,  2  Hagg.  Cons,  causes  and  the  judicature  for  rescinding 
M^  and  the  appendix  to  that  volume.  the  contract,  when  the  conduct  of  either 
(9)  7  Mass.  48.  In  this  case.  Parens,  partv  and  the  interest  of  the  State  an- 
C.  J.,  said:  ''Marriage  being  essential  thorize  a  dissolution.  A  marriage  con- 
to  the  peace  and  harmony,  and  to  the  tracted  by  parties  authorized  by  law  to 
▼irtoet  and  improvements  of  civil  society,  contract,  and  solemnized  in  the  manner 
U  has  been,  in  aU  well-regulated  govern-  prescribed  by  law,  is  a  lawful  marriage ; 
ments,  among  the  first  attentions  of  the  and  to  no  other  marriage  are  incident 
civil  magistrate  to  regulate  marriages,  the  rights  and  privileges  secured  to  hus- 
by  defining  the  characters  and  relations  band  and  wife,  and  to  the  issue  of  the 
of  parties  who  mav  marry,  so  as  to  pre-  marriage.  .  .  .  Where  Uie  laws  of  any 
Tent  a  conflict  of  duties,  and  to  preserve  State  have  prescribed  no  regulations  for 
the  purity  of  families ;  by  describing  the  the  celebration  of  marriages,  a  mutual 
solemnities  by  which  the  contract  shaU  engagement  to  intermarry,  by  parties 
be  execQted,  so  as  to  guard  against  fraud,  competent   to   make   such   a  contract, 
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Mtts  give  a  somewhat  elaborate  statement  of  the  reasons  which 
led  them  to  the  conclusion  that  a  marriage  is  not  valid  if  it  do  not 
conform  to  the  statutory  requirements.  In  New  Hampshire,  in 
the  case  of  Clark  v.  Clark,  (p)  the  court  say  :  "  But  in  most  gov- 
ernments the  contract  is  held  to  be  valid  and  binding,  notwith- 
standing it  is  entered  into  with  no  rites  or  ceremonies."  But 
they  had  said  before  ^^  it  is  a  contract  and  relation  —  to  be  regu- 
lated—  not  by  the  mere  will  of  the  parties,  but  by  the  general 
provisions  of  the  municipal  law."  But  how  can  a  contract  be  said 
to  be  refftdatedj  not  by  the  mere  will  of  the  parties,  but  by  the  pro- 
visions of  law,  if  the  mere  will  of  the  parties  controls  these 
*  77  provisions,  and  they  have  no  *  force  or  effect  whatever,  if 
only  the  parties  choose  to  disregard  them  ? 
That  evidence  of  marriage,  from  cohabitation,  acknowledgment 
by  the  parties,  reception  by  the  family,  connection  as  man  and 
wife,  and  general  reputation,  is  receivable  in  nearly  all  civil  cases, 
has  been  distinctly  held.  (;)  ^    This,  however,  proceeds  upon  the 

would  in  a  moral  yiew  be  a  good  mar-  opinion  waa  probably  given  bjr  Mr.  Chief 
riage,  and  would  impugn  no  law  of  the  Justice  Kent,  who  uses  the  same  language 
State.  But  when  ciril  ROTemnient  has  in  the  first  edition  of  his  Commentaries, 
established  regulations  for  the  due  cele-  But  the  remark  is  somewhat  o6iter,  and 
bration  of  marriages,  it  is  the  duty,  as  perhaps  did  not  receive  the  particular 
well  as  the  interest,  of  all  the  citizens,  to  attention  of  the  court ;  the  case  being 
conform  to  such  regulations.  A  devia-  decided  on  the  ground  that  the  circnm- 
tion  from  them  may  tend  to  introduce  stances  of  the  case  warranted  an  infer 
fraud  and  surprise  in  the  contract ;  or,  ence  of  actual  marriage, 
by  a  celebration  without  witnesses,  the  (/>)  10  N.  H.  883. 
▼ilest  seductions  may  be  practised  under  {a)  Bead  o.  Passer,  1  Esp.  213 ;  s.  0. 
the  pretext  of  matrimony.  When,  there-  Peake,  Cas.  231 ;  Henrey  v.  Hervey,  2  W. 
fore,  the  statute  enacts  that  no  person  Bl.  877;  Leader  v.  Barry,  1  Esp.  863. 
but  a  justice  or  a  minister  shall  solemn-  In  Morris  v.  Miller,  4  Burr.  2058,  Lord 
ize  a  marriage,  and  that  only  in  certain  Ifioii^/fe/cfAebf,  that  proof  of  marriage  from 
cases,  the  parties  are  themselves  pro-  cohabitation,  name,  and  reception  of  the 
hibited  from  solemnizing  their  own  mar-  woman  by  everybody  as  the  man's  wife, 
riages  by  any  form  of  engagement,  or  in  was  certainly  receivable  in  all  cases  ex- 
the  presence  of  any  witnesses  whatever,  cept  two;  one  a  prosecution  for  bigamy. 
If  this  be  not  a  reasonable  inference,  and  the  other  an  action  for  criminal  con- 
fruitless  are  all  the  precautions  of  the  versation ;  and  this  last,  he  savs,  is  a  sort 
legislature. ...  A  marriage,  merely  the  of  criminal  action.  And  in  Northfleld  v. 
^ect  of  a  mutual  engagement  between  Vershire,  33  Vt  110,  the  exception  to 
the  parties,  or  solemni»Bd  by  any  one  the  general  rule  as  to  evidence  is  limited 
not  a  justice  of  the  peace,  or  an  ordained  to  the  action  for  criminal  conversation 
minister,  is  not  a  legal  marriage,  entitled  alone.  See  also,  Niles  v.  Sprague,  13  la. 
to  the  incidents  of  a  marriage  duly  108,  where  the  sufficiency  and  weight  of 
solemnized."  In  Fenton  <^.  Reed,  1  Johns,  evidence  tending  to  show  marriage,  is 
54,  the  court  say :  "  No  formal  solemnizsr  much  considered  apd  discussed ;  and 
tion  of  marriage  is  requisite.  A  contract  Craufurd  v.  Blackbum,  17  Md.  49,  which 
of  marriage  made  per  vcHm  de  prasenti  admits  declarations  of  deceased  members 
amounts  to  an  actual  marriage,  and  is  as  of  the  family  as  to  marriage,  birth,  re- 
valid  as  if  made  in  facU  ectUesicB,"    The  lationship,  and  death. 

I  Copula  is  evidence  of,  but  no  part  of,  marriage.    Peck  v.  Peck,  IS  B.  L  485 ;  Port 
V.  Port,  70  III.  484. 
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ground  of  the  actual  probability  of  a  regular  marriage,  where  such 
evidence  exists.  In  New  York  this  presumption  has  been  pushed 
very  far.  (r) 

Mr.  Chancellor  Kent,  in  the  fifth  and  subsequent  editions  of  his 
Commentaries^  says :  ^^  If  the  contract  be  made  per  verba  de  pro^ 
$entiy  and  remains  without  cohabitation,  or  if  made  per 
*  verba  de  futuro^  and  be  followed  by  consummation,  it  *78 
amounts  to  a  valid  marriage,  in  the  absence  of  all  eivU  regvr 
latiane  to  the  cfmtrary.^*  (a)  In  his  first  four  editions  he  omitted 
the  words  which  we  have  italicized.  But  these  words  seem  to  us 
extremely  material.  They  make  the  statement  accurate  and  cer- 
tain. They  leave,  however,  the  real  question  undecided  for  all 
practical  purposes ;  for  in  what  civilized  land  is  there  an  absence 
of  all  civil  regulations  to  the  contrary  7  In  the  case  of  Jewell's 
Lessee  v.  Jewell,  which  came  before  the  Supreme  Court  of  the 
United  States,  (0  on  error  from  the  Circuit  Court  for  the  Dis- 
trict of  South  Carolina,  this  precise  question  came  up.  The 
court  below  cited  the  above  passage  from  Kentj  but  from  an  early 
edition,  and  therefore  without  the  very  material  clause  we  itali- 


(r)  Fenton  v.  Reed,  4  Johns.  fi2.  The 
only  point  in  controTenj  in  this  case 
was,  whether  the  defendant  was  the 
widow  of  one  William  Reed.  It  ap- 
peared that  in  the  year  1786  she  was 
the  lawful  wife  of  one  John  Quest. 
Some  time  in  that  year  Guest  left  the 
State  for  foreign  parts,  and  continued 
aheent  untU  some  tune  in  the  year  1792, 
and  H  was  reported  and  eenerally  be- 
tiered  that  he  had  died  in  foreign  parts. 
Baring  the  year  1702  the  defendant  was 
married  to  Beed,  and  afterwards  in  the 
same  year  Guest  returned  to  the  State  of 
New  York,  and  continued  to  reside  there- 
in ontil  June,  1800,  when  he  died.  ELe 
did  not  obiect  to  the  connection  between 
the  defendant  and  Beed,  and  said  that 
he  had  no  claim  upon  her,  and  never 
interfered  to  disturb  the  harmony  be- 
tween them.  After  the  death  of  Guest, 
the  defendant  contmued  to  cohabit  with 
Beed  until  his  death  u&  September,  1800, 
and  sustained  a  good  reputation  in  so- 
ciety ;  but  no  solemnization  of  marriage 
was  proTed  to  hare  taken  place  between 
the  defendant  and  Beed  subsequent  to 
the  death  of  Guest.  Upon  these  facts  the 
court  held,  that  the  marriage  of  the 
defendant  with  WUliam  Beed,  durins 
the  lifetime  of  John  Guest,  was  null  and 
Toid ;  that  she  was  then  the  lawful  wife 
«f  Guest,  and  continued  so  until  his 
death  in  1800;  but  that  the  facts  and 


drcumstances  of  the  case  were  sufficient 
to  authorize  a  juir  to  infer  that  an 
actual  marriafle  took  place  between  the 
defendant  and  Beed  subsequent  to  the 
death  of  Guest  See  also  Starr  o.  Peck, 
1  Hill  (N.  Y.),  270.  In  this  case,  on  a 
question  as  to  the  legitimacy  of  A,  it  ap- 
peared, that  her  parents  had  been  inti- 
mate in  the  way  of  courtship  for  nearly 
a  year  before  her  birth — that  they  in- 
tended to  be  married — that  the  father, 
being  a  seafaring  man,  left  on  a  voyage, 
and  was  accidentally  detained  longer 
than  he  expected — that  A  was  bom  a 
few  days  before  his  return  —  that  within 
a  week  or  so  afterwards  they  were  pub- 
licly married  by  a  clerjarman  —  that  they 
subseouently  cohabited  as  husband  and 
wife  for  many  years,  and  until  their 
separation  by  death,  always  treating  A 
as  their  legitimate  child.  The  court  Md, 
that  these  facts  were  sufficient  to  war- 
rant a  Jury  in  finding  that  a  marriage 
in  fact  existed  previous  to  A's  birth,  no^ 
withstanding  the  ceremony  which  took 
place  afterwards.  Bronaon,  J.,  dissented. 
See  also  Piers  r.  Piers,  2  H.  L  Cas.  881 ; 
CUyton  V,  WardeU,  4  Comst.  280. 

(«)  2  Kent,  Com.  87. 

It)  1  How.  210,  284.  In  this  case  and 
in  Londonderry  v.  Chester,  2  N.  H.  288, 
all  the  leading  authorities  upon  this  dif- 
ficult question  are  cited. 
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cize,  and  instructed  the  jury  that  this  was  law.  Exceptions  were 
taken,  and  the  case  was  carried  to  the  Supreme  Court  of  the 
United  States,  where  Ta7%eyy  G.  J.,  in  giving  the  opinion  of  the 
court,  refers  to  this  instruction  and  says :  ^^  Upon  the  point  thus 
decided,  this  court  is  equally  divided ;  and  no  opinion  can  there- 
fore be  given."  (w)  In  consequence  of  this  decision,  Mr.  Kent 
added  in  his  next  and  subsequent  editions  the  words  we  have 
italicized  in  the  extract  from  his  Commentaries ;  and  also,  from  a 
cautiousness  that  was  certainly  carried  to  an  extreme,  stated  in  a 
note,  that  "  the  Supreme  Court  were  equally  divided  in  respect  to 
the  above  paragraph  or  proposition  in  the  text ; "  but  the  precise 
proposition  in  the  text,  that  is,  as  it  now  stands,  with  the  added 

clause,  was  never  before  the  court ;  nor  do  we  think  that  any 
*  79    court  *  would  have  been  divided  upon  it ;  for  where  there 

are  no  civil  regulations  to  the  contrary,  what  is  to  pre- 
vent parties  from  marrying  in  any  way  they  prefer  ?  Their  divi- 
sion was  upon  the  question  whether  such  a  contract  of  marriage 
be  valid  without  reference  to  the  presence  or  absence  of  munici- 
pal regulations,  and  this  question  must  therefore  be  considered 
as  an  open  one.  In  Clayton  v.  Wardell,  (v)  it  is  declared  to  be 
the  rule  of  the  common  law,  that  a  ^^  valid  marriage  may  exist 
without  any  formal  solemnization ; "  but  the  marriage  in  that  case 
was  denied  for  other  reasons ;  and  we  know  of  no  case  in  which 
a  mere  agreement  to  marry,  with  no  formality  and  no  compliance 
with  any  law  or  usage  regulating  marriage,  is  actually  permitted 
to  give  both  parties  and  their  children  all  the  rights,  and  lay  them 
under  all  the  obligations  and  liabilities,  civil  and  criminal,  of  a 
legal  marriage,  (w)  ^    It  must,  however,  be  admitted  that  some 


(tt)  In  the  case  of  Regina  r.  Millis,  10 
CI.  &  F.  634,  on  appeal  from  Ireland  to 
the  House  of  Lords,  the  Lords  were 
equally  diyided  on  the  same  question ; 
Ix>rd  arijugham.  Lord  Denman^  and  Lord 
Camobell,  being  in  fayor  of  the  validity 
of  the  marriage  at  common  law,  and 
Lord  Lyndhurti,  Lord  Cottenham,  and  Lord 
Abinger^  against  it.  The  question  had 
been  referred  by  the  lords  to  the  judges, 
and  Tindal,  C.  «f.,  in  behalf  of  the  judges, 
gave  their  unanimous  opinion  agamst  the 
validity  of  the  marriage,  and  hdd,  that 
by  the  law  of  England,  as  it  existed  at 
the  time  of  the  marriage  act,  a  contract 
of  marriage  per  verba  de  pratenti  was 


indissoluble  between  the  parties  them- 
selves, and  afforded  to  either  of  them, 
by  application  to  the  spiritual  court,  the 
power  of  compelling  the  solemnization 
of  an  actual  marriage;  but  that  such 
contract  never  constituted  a  full  and 
complete  marriage  in  itself,  unless  made 
in  the  presence  and  with  the  intervention 
of  a  minister  in  holy  orders.  The  civil 
contract  and  the  religious  ceremony  were 
both  necessary  to  a  perfect  marriage  by 
the  common  law. 

(v)  4  Comst.  290;  and  see  White  v. 
Lowe,  1  Redfleld,  376;  Davis  o.  Brown, 
1  Redfield,  259. 

(w)  It  would  be  impossible  to  discuss 


1  As  to  informal  marriages,  see  Port  v.  Port.  70  HI.  484 ;  Hutchins  v,  Eiromell,  81 
Mich.  126;  Dyer  o.  Brannock,  66  Ma  391 ;  Dickerson  v.  Brown,  49  Miss.  357 ;  Lewis 
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recent  decisions  seem  to  tend  strongly  in  that  direction.  Such  is 
a  late  case  in  Pennsylvania,  (tvw^  It  would  seem  that  in  Califor* 
nia  and  Oregon,  the  marriage  is  not  legal  unless  the  contract  be 
declared  before  a  person  authorized  to  solemnize  marriages,  and  in 
the  presence  of  two  witnesses,  (^wx)  But  in  New  York  it  has 
been  held  that  an  agreement  to  enter  into  the  marriage  relation 
constitutes  marriage,  if  made  in  words  of  the  present  tense,  with 
no  especial  form  or  ceremony,  and  without  witnesses.  It  is  a 
civil  contract,  and  may  be  proved  as  any  other  contract  may.  (t(?y) 
A  view  substantially  similar  seems  ^  be  taken  in  Alabama,  (wz^ 

It  may  be  remarked,  that  the  practice  of  the  courts  in  this  coun- 
try, in  one  respect,  seems  directly  opposed  to  the  rule  that "  if  the 
contract  be  made  per  verba  de  futuro^  and  be  followed  by  consum- 
mation, it  amounts  to  a  valid  marriage,  and  is  equally  binding  as 
if  made  in  facie  ecchHce,^^  (x)  For  a  very  large  proportion  of  the 
cases  in  which  an  action  is  brought  for  breach  of  promise  of  mar- 
riage come  within  this  definition.  The  man  promised  marriage, 
the  woman  accepted  and  returned  the  promise,  and  thereupon 
yielded  to  his  wishes.  It  is  a  question,  which  we  have  already 
considered,  how  far  the  seduction  may  be  given  in  evidence,  in  this 
action,  to  swell  the  damages ;  but  in  some  way  or  other,  if  the  fact 


this  tnbject  f  uUjr,  either  in  the  text  or  in 
the  notes,  without  occupying  too  large  a 
space.  I  would  refer,  therefore,  to  a  rerj 
elaborate,  and,  as  I  think,  accurate  inves- 
tigatioD  of  the  authorities  and  the  law, 
in  Jacop's  Addenda  to  Roper  on  Husband 
and  Wife,  Vol.  IL  pp.  446-475.  I  can- 
not but  think  that  he  places  upon  strong 
grounds  his  conclusion  that  a  contract  of 
marriage  per  verba  de  prceseati,  without 
oeremonj  or  celebration  of  any  kind, 
does  not  constitute  a  valid  marriage  at 
common  law. 

(ww)  In  this  case  it  is  held,  that  the 
contract  of  marriage  must  be  evidenced 
bj  words  in  the  present  tense,  uttered 
for  the  purpose  of  efifecting  a  marriage ; 
but  no  particular  form  of  solemnization 
before  officers  of  Church  or  State  is  re- 
quired. Commonwealth  v.  Stamp,  63 
Penn.  St  132.  But  in  the  absence  of  all 
proof  of  a  marriage  ceremony,  cohabita- 
tion as  man  and  wife  was  not  allowed  to 


establish  a  marriage,  in  Qoldbeck  v.  Gold- 
beck,  3  Green,  42. 

{wx)  Holmes  r.  Holmes,  1  Abb.  IT.  S. 
686. 

(uTtf)  Bissell  V.  Bissell,  65  Barb.  326; 
7  Abb.  (N.  Y.)  Pr.  (sr.  s.)  16.  See  also 
on  this  subject.  Guardians  of  the  Poor  v. 
Nathans,  2  Brews.  149;  Physlck's  estate, 
id.  179. 

(wz)  Campbell  v.  GuUatt,  48  Ala.  67. 

(:r)  In  Regina  t;.  Millis,  10  CI.  &  F.  634, 
it  seemed  to  be  the  universal  opinion  that 
marriage,  per  verba  de  Juturo  cum  copuld, 
and  marriage  per  verba  de  prasenti,  nave 
absolutely  the  same  validity,  force,  and 
effect,  whatever  that  may  be.  Pratt,  J., 
in  Clayton  v.  Wardell,  denies  this.  In 
Starr  v.  Peck.  1  Hill  (N.  Y.),  294,  there  is 
a  dictum  to  the  effect  that  a  mere  agree- 
ment to  marry,  cum  copuM,  is  a  valid  mar- 
riage ;  but  this  is  overthrown  in  Cheney 
1^.  Arnold,  16  N.  Y.  346. 


V.  Ames,  44  Tex.  819.  Such  are  repudiated  in  Maryland,  Denison  o.  Denison,  35  Md. 
361 ;  and  elsewhere  bv  statute.  Commonwealth  v.  Munson,  127  Mass.  459;  State  v.  Miller, 
23  Minn.  352.  An  illicit  connection  can  be  changed  into  a  formal  or  informal  marriage 
only  by  an  express  agreement  and  a  ceremony,  or  some  open  change  in  the  habits  and 
relations  of  the  parties.  Bamnm  p.  Bamnm,  42  Md.  251 ;  Williams  v.  Williams,  46  Wis 
464;  Hunt's  Appeal,  86  Penn.  St.  294;  Floyd  v,  Calvert,  53  Miss.  37. 
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exists,  it  is  nsiiallj  brongfat  out.  Then  it  becomes  a  case  of 
*  80  marriage,  if  it  be  indeed  law,  that  an  *  agreement  to  marry, 
per  verba  de  future^  followed  by  consmnmation,  constitutes 
marriage.  But  such  a  defence  was  never  made  by  the  party,  nor 
interposed  by  the  court.  It  is  true  thai  the  man  would  not  be 
likely  to  make  this  defence,  for  that  would  be  to  acknowledge  him* 
Self  the  husband  of  the  plaintiff.  But  if,  in  such  an  action,  it 
should  appear  that  the  parties  had  celebrated  a  regular  marriage, 
in  fade  ecclence^  and  were  unquestionably  husband  and  wife,  cer- 
tainly the  court  would  not  wait  for  the  defendant  to  avail  himself 
of  that  fact,  but  as  soon  as  it  was  clearly  before  them  would  stop 
the  case.  For  if  they  were  once  married,  no  agreement  of  both 
parties,  and  no  waiver  of  both  or  either,  would  annul  the  marriage. 
And  the  circumstance  that  this  objection  is  never  made,  where  it 
appears  that  there  was  a  mutual  promise  and  subsequent  cohabi- 
tation, would  go  far  to  show  that  tiie  courts  of  this  country  do  not 
regard  such  a  contract,  although  followed  by  consummation,  as 
equivalent  to  a  marriage  in  which  the  formalities  sanctioned  by 
law  or  usage  are  observed.  It  might  be  added,  that  such  a  provi- 
sion as  that  contained  in  the  Revised  Statutes  of  Massachusetts  (y) 
(which  has  been  elsewhere  enacted),  would  seem  to  be  wholly 
unnecessary,  if  words  of  present  contract,  with  consummation, 
were  all  that  is  needed  to  render  marriage  valid. 

In  a  case  in  Massachusetts,  (2)  ^  the  court  say :  ^'  But  in  the 
absence  of  any  provision  declaring  marriage  not  celebrated  in  a 
prescribed  manner  or  between  parties  of  a  certain  age  absolutely 
void,  it  is  held,  that  all  marriages  regularly  made  according  to 
the  common  law,  are  valid  and  binding,  although  had  in  viola- 
tion of  the  specific  regulations  imposed  by  statute."    This  lan- 


(y)  C.  76,  §  24.  Tlie  provision  con- 
tained in  that  section  is  as  follows :  "  No 
marriaj]^  solemnised  before  any  person 
professing  to  be  a  jnstioe  of  the  peace, 
or  a  minister  of  the  gospel,  shall  be 
deemed  or  adjudged  to  be  void,  nor  shall 
the  ralidity  thereof  be  in  any  wav  af- 
fected, on  account  of  any  want  of  juris- 
diction or  authority  in  such  supposed 
Justice  or  minister,  or  on  account  of  any 


omission  or  informality  in  the  manner  of 
entering  the  intention  of  marriage,  or  in 
the  publication  of  the  banns;  provided 
that  the  marriage  be  in  other  respects 
lawful,  and  be  consunmiated  with  a  full 
belief,  on  the  part  of  the  persons  so  mar- 
ried, or  of  either  of  them,  that  thev  have 
been  lawfully  joined  in  marriage. 
(«)  Parton  v.  Henrey,  1  Gray,  119. 


1  In  Massachusetts,  the  perfbrminoe  of  a  marriage  ceremony  solely  by  the  man  and 
woman,  no  minister  or  magistrate  being  present  and  no  third  person  taking  part,  neither 
party  being  a  Quaker,  does  not  make  a  valid  marriage.  Commonwealth  v,  Munson, 
127  Mass.  459.  See  Meister  i\  Moore,  96  U.  S.  76.  Hutchins  t;.  Kimmell,  81  Mich. 
126,  was  to  the  effisct  that  such  a  marriage  is  valid  if  that  is  the  parties'  belief. 
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guage  differs  somewhat  from  any  used  elsewhere,  but  it  leaves 
the  question  undetermined,  because  it  does  not  decide  how 
marrii^^es  are  to  be  ^^  regularly  made  according  to  the  > 
*  common  law ; "  and  what  is  more  important,  the  words  of  *  81 
the  court  must  be  considered  in  reference  to  the  case  before 
them,  which  was  whether  a  marriage  otherwise  valid,  could  be 
avoided  by  the  fact  that  the  wife  being  but  tliirteen  years  of  age 
was  married  without  the  consent  of  her  parents,  which  marriage 
the  magistrate  was  on  that  account  prohibited  from  solemnizing, 
under  a  penalty.  The  court  determined,  that  in  Massachusetts, 
the  common  law  rule  which  fixes  twelve  as  the  age  of  consent  of 
females,  and  fourteen  of  males,  prevails.  It  has  been  held  in 
Michigan,  that  if  a  man  marries  a  woman  who  is  under  the  age 
of  consent,  the  marriage  is  not  void  unless  they  separate  before 
she  reaches  that  age,  by  mutual  consent,  or  unless  after  reaching 
it  she  refuses  further  cohabitation,  (zz) 

But  a  precise  compliance  with  all  the  requirements  of  law  has 
not  been  deemed  necessary ;  and  as  to  some  important  provisions 
it  has  been  held  that  a  disregard  of  them  was  punishable,  but 
did  not  vitiate  the  marriage ;  as  the  want  of  consent  of  parents 
or  guardians  where  one  party  is  a  minor,  or  an  omission  of  the 
publication  of  banns.  The  essential  thing  seems  to  be  the  decla- 
ration of  the  consent,  by  both  parties,  before  a  person  authorized 
to  receive  such  a  declaration  by  law.  (a)  ^ 

It  is  held  in  Illinois,  that  where  persons  cohabit  as  man  and 
wife,  the  presumption  of  law  is  that  they  are  married,  to  be  valid 
until  overthrown  by  evidence,  (aa) 

Consent  is  the  essence  of  this  contract,  as  of  all  others.  It 
cannot  be  valid,  therefore,  if  made  by  those  who  had  not  sufficient 
minds  to  consent;  as  by  idiots  or  insane  persons. (i)'    Such 

ia)  People  v.  SUck,  16  Mich.  108.  idiot  contracts  marriage  it  ehall  bind 

(a)  FartoQ  v.  Berrej,  1  Orav,  119;  him/' and  authorities  are  cited  to  that 

Milford  V.  Worcester,  7  Biass.  48 ;  Ligonia  effect.    And  in  Shafher  v.  The  State,  20 

V.  Bnxtcm,  2  Qreenl.  102 ;  Londonderry  v.  Ohio,  1,  it  was  hdd,  that  marriages  by 

Cheater,  2  N.  H.  968.  boys  under  18  and  girls  under  14  years 

{aa)  Myatt  v,  Myatt,  44  lU.  478.  of  age  are  inralid  unless  confirmed  by 

(6)  Elliott  V.  Qnrr,  2  FhiUim.    19;  cohabitation  subsequent  to  those  ages, 

Browning  v.  Reane,  id.  09 ;  True  v.  Ban-  and  do  not  subject  the  parties  marrying 

n^y.  1  Foster  (N.  H.),  68.    But  it  is  said  to  the  punishment  of  oigamy  upon  re* 

in  Vln.  Abr.  marriage  (D),  pi.  8:  **  If  an  marrying. 

^  A  mock  marriage  in  jest  is  no  marriage.    McClnrff  v.  Tcnrry,  6  C.  £.  Green,  S25. 
'  Waymire  v,  Jetmore,  22  Ohio  St.  271 ;  but  a  yalid  marriage  may  be  entered  into 
during  a  lodd  interval.  Banker  p.  Banker,  68  N.  T.  409;  Smith  v.  Smith,  47  Miss.  21U 
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mamages  are  said  to  be  void  at  common  law,  and  by  the  stat- 
utes of  many  States.  But  it  is  also  held  that  the  marriage  is 
only  voidable ;  and  if  it  be  not  set  aside  during  the  husband's 
life^the  wife  becomes  entitled  at  his  death  to  the  rights  of  a 
widow.  (i(^  It  is  certainly  better  that  the  marriage  should  be 
declared  void  by  a  competent  tribunal,  after  a  judicial  ascertain- 
ment of  the  facts.  Courts  having  full  equity  powers  may  make 
this  inquiry  and  decree.  (<;)  But  some  of  the  States  have  pro- 
vided for  doing  this  by  common-law  courts. 

From  the  same  necessity  of  consent,  a  marriage  procured 
•82  by  •force  or  fraud  is  also  void;  but  the  force  and  fraud 
must  be  certain  and  extreme.  (<2)  ^  So  if  another  husband 
or  wife  of  either  of  the  parties  be  living.  («)  Bigamy,  or,  as  it 
should  be  called,  polygamy,  is  an  indictable  offence  in  all  the 
States ;  but  exceptions  are  made  in  cases  of  long  absence,  with 
belief  of  the  death  of  the  party,  &c.  But  these  exceptions  to 
the  criminality  of  the  act  leave  the  question  as  to  the  validity  of 
the  second  marriage  as  it  was  before.  (/)*  So  if  the  parties 
are  within  the  prohibited  degrees  of  kindred.  (^)    The  age  of 


{bb)  Wiser  i;.  Lockwood,  42  Vt.  720. 

{c)  Wightman  v.  Wightman,  4  Johns. 
Ch.  d4S.  In  True  v.  Kannej,  1  Foster 
(N.  H.),  52,  the  court  assumed  the  power 
of  declaring  a  marriage  null  for  imbe- 
cility of  the  woman,  on  a  petition  of  her 
next  friend.  So  also  in  a  case  of  insanity 
of  the  wife  which  was  kept  concealed 
from  her  husband  by  her  friends.  Keyes 
V.  Keyes,  2  Foster  (N.  H.),  664. 

(d)  Dalrymple  v.  Daliymple,  2  Hagg. 
Cons.  104;  Sulliyan  v.  Sullivan,  id.  246. 

(e)  Riddlesden  v.  Wogan,Cro.  £.  868; 
Pride  V,  £arle  of  Bath,  1  Salk.  120;  Mar> 
tin's  Heirs  v.  Martin,  22  Ala.  86. 

(/)  So  at  least  say  the  court  in  Fen- 
ton  V.  Reed,  4  Johns.  68. 

{g\  Sutton  V,  Warren.  10  Met.  461. 
In  this  case  it  was  held,  that  the  intermar- 
riage of  a  man  and  his  mother's  sister, 


though  Yoid  by  the  law  of  Massachu- 
setts, is  not  incestuous  by  the  law  of  na- 
ture, and  was  not  roid  by  the  law  of 
England  before  the  Statute  of  6  Wm. 
IV.  c.  64,  though  it  was  Yoidable  by  pro- 
cess in  the  ecclesiastical  court.  In  Bon- 
ham  V.  Badgley,  2  Gilman,  622,  it  was 
decided,  that  a  marriage  between  a  man 
and  the  daughter  of  his  sister,  although 
within  the  Lievitical  degrees,  was  not 
void,  but  only  voidable ;  that  for  all  civil 
purposes  such  marriages  are  valid  until 
sentence  of  nullity  or  separation;  and 
that  this  sentence  can  be  passed  only 
during  the  lives  of  both  parties.  The 
children,  therefore,  of  such  marriage,  af- 
ter the  death  of  either  party,  no  sentence 
of  nullity  having  been  passed  before  such 
death,  are  legitimate ;  and  if  the  husband 
die,  the  wife  may  have  her  dower. 


1  The  free  consummation  of  such  a  marriage,  with  knowledge  of  the  fraud,  prevents 
relief.  Hampstead  v.  Plaistow,  49  N  H.  84.  But  a  marriage  of  a  man  under  arrest  on 
a  bastardy  process,  to  escape  prosecution,  is  valid.  Sickles  v.  Carson,  11  C.  £.  Green, 
440;  Honnett  v.  Honnett,  38  Ark.  156;  State  v.  Davis,  79  N.  C.  603;  Johns  v,  Johns, 
44  Tex.  40.    See  Lyndon  v.  Lvndon,  69  111.  43. 

>  The  innocent  party  to  a  bigamous  marriage  is  at  liberty  to  marry  again.  Dmm- 
mond  V.  Irish,  52  la.  41 ;  Reeves  v.  Reeves,  54  fil.  3.12.  Glass  v.  Glass,  114  Mass.  563, 
was  to  the  effect  that  a  form  of  marriage  entered  into  by  the  parties  in  good  fnith,  with  a 
full,  but  erroneous,  belief  of  the  woman's  actual  husband's  death,  is  void,  although  he 
has  been  absent  and  not  known  to  her  to  be  alive  for  seven  years,  and  may  be  decreed 
void  with  a  provision  legitimating  the  children  begotten  before  the  beginning  of  the  suit 
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consent  to  marriage,  by  the  rules  of  the  common  law,  as  stated  by 
Coke,  (A)  is  fourteen  for  the  male,  and  twelve  for  the  female ; 
these  rules  are  borrowed,  perhaps,  from  the  Roman  law,  with 
which  they  agree ;  although  the  Roman  law  appears  to  have  pro- 
vided also  that  parties  were  marriageable  whenever  they  had 
arrived  at  puberty.  If  the  marriage  take  place  when  one  is  of 
sufficient  age  —  as  the  husband  of  fifteen  —  and  the  otlier  within 
the  age  of  consent, — as  the  wife  of  ten,  —  when  the  wife  reaches 
twelve,  the  husband  may  disc^ree  and  annul  the  marriage.  Such, 
at  least,  is  the  rule  as  laid  down  by  Coke,  (i)  He  adds,  that 
they  cannot  disagree  before  the  age  of  consent ;  but  this  may  be 
doubted ;  and  the  General  Statutes  of  Massachusetts  seem  to 
assume  that  they  may  disagree  within  nonage,  (tt) 

The  consent  of  parents  or  guardians,  to  the  marriage  of  minors, 
is  required  by  the  Roman  law,  the  marriage  acts  of  England, 
and  by  the  statutes  of  some  of  our  States ;  but  not  by  common 
law,  nor  in  England  until  the  Statute  of  26  Geo.  II.  c.  83.  The 
English  statute  makes  the  marriage  of  minors,  without  such 
*  consent,  absolutely  void.  In  this  country  that  would  de-  *  83 
pend  upon  the  statutes  of  the  several  States.  Generally, 
if  not  universally,  the  marriage  would  be  held  valid,  although 
the  person  celebrating  it  might  be  punishable,  (y ) 

It  has  been  held  in  England,  that  a  marriage,  not  lawfully 
celebrated,  by  reason  of  the  fraud  of  one  of  the  parties,  shall  yet 
be  held  valid  in  favor  of  the  innocent  party.  As  in  case  of  a 
misnomer  of  the  wife  by  the  husband's  fraud.  (A)  So  where 
the  husband  falsely  imposed  upon  the  wife  a  forged  or  unauthor- 


{k)  Co.  Lit.  78  b.    And  tee  Parton  p.  declared  Yoid  ah  initio.    Bat  in  the  two 

Herrey,  1  Gray,  110.  first  cases  there  were  circumstances  of 

ii)  Co.  Lit.  79  b.  fraud.    Hefler  v.   Heffer,  Tree  v.  Quin, 

ii)  Ch.  107,  §  3.  and  Mayhew  v.  Mayhew,  decided  by  the 

j)  It  has  been  so  decided  in  Massa-  same  judge,  are  also  cited  in  the  same 

chnsetts.    Parton  v.  Henrey,  1  Gray,  119.  note.    In  these  there  was  an  error  of  the 

{k)  King  V.  Wrozton,  4  B.  &  Ad.  640.  name,  but  the  marriages  were  not  an- 

It  is  held  in  this  case  that  a  marriage  is  nulled.     From  all  the  cases  taken  to- 

not  Toid  because  the  banns  were  pub-  gether,  it  might  perhaps  be  inferred,  that 

lished  under  false  names,  unless  both  a  mere  error  in  the  name  would  not 

parties  were  privy  to  such  false  publicar  make  a  marriage  Toid  (especially  if  a 

tion.    See  also  King  v.  Billingshurst,  8  M.  name  acquired  by  reputation  were  used), 

ft  8el.  260.    In  a  note  to  this  case  are  unless  there  were  circumstances  of  fraud, 

ffiren  at  length  Frankland  v,  Nicholson,  or  other  objection.    But  in  Cope  v.  Burt, 

rousett  p.  Tompkins,  and  Mather  v.  Ney,  1  Hagg.  Cons.  488,  Sir  (T.  Scott  seems  to 

decided  by  Sir  W.  Scou,  in  all  of  which  insist  that  it  is  essentially  necessary  that 

the  banns  were  erroneous  in  the  name  of  the  banns  should  be  published  in  the 

one  of  the  parties,  and  the  marriage  was  true  names. 
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ized  license^  and  a  pretended  clergyman.  (I)    In  the  statutes  of 
some  of  the  States  there  are  provisions  to  the  same  effect. 

The  operation  of  the  lex  loci  upon  marriage  and  the  rights  of 
the  married  parties,  has  given  rise  to  some  questions  which  we 
shall  consider  when  we  treat  of  the  Law  of  Place. 


SECTION  V. 


DIVOECB. 


Neither  the  courts  of  common  law  nor  the  equity  courts  of 
England,  decree  divorce.  Almost  all  questions  of  marriage 
were,  until  recently,  decided  by  the  spiritual  courts,  having  been 
originally  under  the  cognizance  and  jurisdiction  of  the 
*  84  bishops.  The  *  spiritual  courts  sometimes  decreed  that  a 
marriage  was  void  ab  initio^  and  sometimes  granted  a  di- 
vorce from  bed  and  board,  but  never  a  divorce  from  the  bond  of 
marriage.  This  complete  divorce  formerly  occurred  in  England 
only  when  Parliament,  by  a  private  act  made  for  the  case,  an- 
nulled a  marriage.  But  in  1857,  by  the  Statute  of  21  Vict.  ch. 
85,  a  new  court  was  established,  under  the  name  of  ^^  The  Court 
for  Divorce  and  Matrimonial  Causes."  To  this  court  is  given 
the  power  exercised  by  Parliament  of  granting  divorces,  and  all 
the  jurisdiction  over  matrimonial  questions  formerly  vested  in  the 
ecclesiastical  courts.  The  statute  also  prescribes  the  grounds  on 
which  divorces  may  be  granted ;  and  it  permits  the  husband  to 
obtain  a  divorce  for  the  wife's  adultery ;  but  the  wife  can  obtain 
divorce  only  when  the  husband's  adultery  is  accompanied  with 
cruelty,  or  other  aggravations  which  the  statute  specifies. 

Very  early  in  the  settlement  of  New  England,  as  we  learn  from 
Mather's  Ma^nalia,  the  question  was  put  to  the  clergy  whether 
adultery  was  a  sufficient  cause  for  divorce ;  and  tiiey  answered 
that  it  was.  The  courts  of  law  thereafter  decreed  divorce  in  such 
cases,  and  this  law  and  practice  became  nearly  universal  through 
this  country.  For  many  years,  however,  a  divorce  a  vinculo  was 
granted  for  no  other  cause  than  adultery,  the  law  being  made  to 

(/)  Dormer  v.  WilUuns,  1  Curteia,  870;  Lane  o.  Goodwin,  4  Q.  B.  861 ;  CIowm  n 
Clowee,  8  Curtde,  186. 
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conform  to  what  was  regarded  as  the  positiye  requirement  of  Scrip- 
tare.  At  length,  howerer,  the  severity  of  this  rule  was  modified. 
Divorce  a  vinculo  was  permitted  for  other  causes ;  as  desertion, 
cruelty,  sentence  to  long  imprisonment,  and  the  like.  The  law 
and  practice  in  this  respect  differ  in  the  different  States,  being 
precisely  alike  in  no  two  of  them,  (m)  ^  And  in  some,  the  facility 
of  obtaining  a  divorce  has  certainly  been  carried  quite  far  enough. 
In  nearly  if  not  quite  all  the  States,  desertion  for  a  longer  or 
shorter  period  (sometimes  called  abandonment)  is  a  ground  of 
divorce.  Mere  absence  is  not  enough,  as  the  desertion  must  be 
wilful,  (mm)  '  In  California  it  is  held  that  absence  implies  de- 
sertion, if  unexplained,  (mn)  Generally,  there  must  be  affirma- 
tive proof  of  its  character.  Hence,  an  agreement  to  separate, 
either  express,  or  inferable  from  conduct  or  language,  is  a  bar  to 
the  divorce,  (mo)  So  conduct  which  would  naturally  lead  to  a 
separation,  or  would  justify  it,  is  also  a  bar.  (mp)  But  if,  after 
such  consent,  there  is  an  honest  desire  for  a  restitution  of  con- 
jugal relations,  duly  expressed  and  manifested,  the  earlier  consent 
to  separation  does  not  bar  the  divorce,  (fnq)  And  a  refusal  to 
accompany  the  husband  in  a  change  of  residence,  would  bar  him 


(ii)  Under  the  Btotnte  of  PemiByl- 
▼ania,  allowing  dhrorce  to  the  wife  when 
the  husband  has  ''offered  such  indigni- 
ties to  her  person  as  to  render  her  condi- 
tion intolerable,  and  life  burdensome,  and 
thereby  forced  her  to  withdraw  from  his 
home  and  family,"  it  has  been  held,  that 
a  single  act  of  riolence,  such  as  pulling 
or  twisting  her  nose,  though  done  in 
mdeness  and  anger,  does  not  bring  the 
hosband  within  the  prorisions  of  the  act. 
Bichards  r.  Bichards,  87  Penn.  8t.  226. 

(sua)  Cook  V.  Cook,  2  Beasley.  263; 
PIdge  V.  Fidge,  8  Met  2&5;  BTCoy  t?. 
MX3oy,  8  Ind.  666;  IngersoU  v.  IngersoU, 


18  Wright,  249;  Word  v.  Word,  29  Ga. 
281. 

(nin)  Morrison  v.  Morrison,  20  CaL 
431. 

(mo)  Jones  v.  Jones,  18  Ala.  146; 
Simpson  v.  Simpson,  81  Mo.  24;  Crow 
o.  Crow,  28  Ala.  688. 

(mp)  Wood  V.  Wood,  6  Iredell,  661 ; 
Fellows  V.  FeUows,  81  Me.  842 ;  Sykes  v. 
Halstead,  1  Sandf .  488 ;  Lerering  v.  Ley- 
ering,  16  Md.  2ia 

(mq)  FishU  v.  Fishll,  2  Litt  827 ;  Ful- 
ton V.  Fulton,  86  Miss.  617 ;  Hanbury  v. 
Hanbury,  29  Ala.  719. 


1  As  Id  what  cruelty  will  JnstiAr  a  diroroe,  see  Kennedy  v.  Kennedy,  73  K.  T.  369 ; 
Cook  V.  Cook,  5  Stewart,  475 ;  McClung  v.  McClnng,  40  Mich.  493 ;  Beyer  v.  Beyer, 
50  Wis.  254 ;  Johns  v.  Johns,  67  Miss.  580 ;  snd  as  to  what  will  not,  Soper  v.  Soper, 
29  Mich.  805 ;  Small  v.  Small,  57  Ind.  568 ;  Miller  v.  Miller,  48  la.  325 ;  Miller  o.  Mil- 
ler, 78  N.  C.  102 ;  Falter  v.  Faller,  10  Neb.  144.  Violence  to  tiie  person  need  not  exist. 
Black  V.  Black,  3  Stewart,  215 ;  Wheeler  v.  Wheeler,  53  la.  511.  See  Close  v.  Close,  10 
C.  E.  Green,  526 ;  Latham  v.  Latham,  30  Gratt  807. 

*  If  a  wife  leares  her  husband  because  he  is  unable  to  support  her,  Bennett  o.  Ben- 
nett, 43  Conn.  813 ;  because  he  gambles,  Sandford  v.  Sandford,  5  Stewart,  420 ;  because 
he  lied  to  her,  Angelo  v.  Anj^o,  81  111.  251 ;  or  because  he  fails  to  maintain  her  author- 
itr  over  the  senrants.  Hams  v.  Harris,  81  Gratt  13, — it  is  not  desertion  on  his  part 
tf  the  party  leaving  would  hare  returned  if  inyited,  it  is  not  desertion,  Thorpe  v.  Thorpe, 
9  R.  L  57 ;  but  the  inritation  need  not  be  extended  if  known  that  it  will  be  inefiectnal, 
TraD  v.  Trail,  5  Stewart,  281.  See  alio  Schanck  v.  Schanck,  6  Stewart,  863;  Childs 
V.  Childs,  49  Md.  509. 
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from  obtaining  a  divorce  on  account  of  the  separation,  if  the  re- 
fusal were  reasonable ;  but  otherwise  it  would  be  desertion,  (mr)  ^ 
In  a  late  English  case,  desertion  was  held  to  begin  not  when  co- 
habitation actually  ceased,  but  when  the  husband  determined  to 
abandon  his  wife  and  live  with  another  woman,  (ms)  ^ 

A  divorce  a  vinculo  annuls  the  marrii^  altogether;  and  it 
restores  the  parties  to  all  the  rights  of  unmarried  persons,  and 
relieves  them  from  all  the  liabilities  which  grew  out  of  the  mar- 
riage, except  so  far  as  may  be  provided  by  statute,  or  made  a  part 
of  the  decree  of  divorce  by  the  courts.  Thus,  it  is  a  provision  of 
some  of  our  State  statutes  on  this  subject,  that  the  guilty  party 
shall  not  marry  again.^  And  the  court  generally  have  power  to 
decree  term9  of  separation,  as  to  alimony,  care  and  possession  of 
children,  and  the  like ;  and  this  decree  is  subject  to  subsequent 
modification.  (mC) 

As  to  the  cruelty  for  which  divorce  will  be  granted,  while  it 
seems  to  be  generally  held  that  it  must  be  a  cruelty  which  affects 
^^  life  or  limb  or  health,"  it  is  also  held  that  this  may  be  by  any 
treatment,  or  even  mere  words,  which  are  such  as  may  affect  the 
health,  (mu)  *  In  practice,  proper  precautions  are  used  to  pre- 
vent a  divorce  from  being  obtained  by  collusion;  it  not  being 
granted  merely  upon  the  consent  or  on  the  default  of  the  party 
charged,  but  only  on  proof  of  the  cause  alleged,  (w) 


(mr)  Gleason  v.  GleaBon,  4  Wise.  64; 
Hardenburgh  o.  Hardenburgh,  14  CaL 
664. 

(mB)  Gatehouse  v.  Gatehoase,  Law 
Rep.  1  P.  &  D.  aSl.  So  also  in  Phelan 
V.  Phelan,  12  Fla.  449. 

{mt)  Cox  V.  Cox.  25  Ind.  303. 

(mu)  Bailey  v.  Bailey,  97  Mass.  631; 
Odour  V.  Odour,  86  Ga.  286. 

(n)  Indeed,  so  careful  are  the  courts 
to  guard  against  any  collusion  between 
the  parties,  one  of  whom  has  applied  for 
a  divorce,  that  although  the  respondent 
be  defaulted,  yet  the  alleged  cause  of 
diTorce  must  be  as  distinctly  and  satis- 
factorily proved  as  in  other  insttnces. 
So  Ukewise  must  the  fact  of  marriage. 
Williams  r.  Williams,  8  Greenl.  185.  And 
a  divorce  a  vineuh,  for  the  adultery  of 
the  husband,  has  been  frequently  refused 
where  the  oidy  proof  was  the  defendant's 


admission  of  the  fact.  Holland  v.  Hol- 
land, 2  Mass.  154 ;  Baxter  t;.  Baxter,  1  id. 
346.  And  this  is  done  to  avoid  the  possi- 
bility of  collusion.  But  if  it  distinctly 
appear  that  the  confessions  were  given 
under  circumstances  showing  there  was 
no  collusion,  the  defendant's  confessions 
are  held  sufficient.  Billings  v.  Billings, 
11  Pick.  461 ;  Vance  v.  Vance,  8  Greenl. 
132;  Owen  v.  Owen,  4  Hagg.  £cc.  261. 
So  the  record  of  the  conviction  of  the 
party  upon  an  indictment  for  t^e  same 
offence  is  admissible  after  default,  and 
is  sufficient  proof  of  the  marriage  and  the 
crime.  Randall  t;.  Randall,  4  Greenl.  826 ; 
Anderson  v.  Anderson,  id.  100.  Unless 
such  conviction  was  had  upon  the  testi- 
mony of  the  wife,  as  it  mignt  have  been 
where  the  charge  in  the  indictment  was 
an  assault  and  battery  upon  her.  Wood- 
ruff r.  Woodruff,  11  Me.  475. 


1  Hunt  V.  Hunt,  2  Stewart,  96.     See  Mayer  v,  Mayer,  3  Stewart,  411. 
>  Hankinson  v.  Hankinson,  6  Stewart,  66. 

*  See  Bullock  v.  Bullock,  122  Mass.  3;  Commonwealth  v.  Lane,  113  Mass.  458; 
Thompson  i;.  Thompson,  114  Mass.  566;  Collins  t;.  Collins,  80  N.  Y.  1. 

*  Beyer  v.  Beyer,  50  Wis.  254 ;  Wheeler  p.  Wheeler,  53  la.  511. 
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*  It  has  been  held  very  distinctly,  (o)  and  quite  as  em-  *  85 
phatically  denied,  (/?)  that  the  adultery  of  the  wife,  when 
insane,  is  a  sufficient  cause  for  a  divorce  a  mncuio,^ 

A  suit  or  petition  for  divorce  for  adultery  will  not  be  granted, 
if  there  be  proof  of  connivance  or  collusion,  (^pp)^  or  of  condona- 
tion by  the  petitioning  party.^  The  general  meaning  of  condona- 
tion,  as  an  English  word,  is  forgiveness ;  but  it  has,  as  a  law  term 
and  used  in  this  connection,  a  technical  meaning ;  it  is,  forgive- 
ness proved  by  the  continued  cohabitation  of  the  parties  after  the 
guilt  of  the  defendant  is  made  known  to  the  petitioner.  It  would 
seem  only  just  to  apply  this  rule  with  much  less  severity  to  the 
wife,  who  may  be  constrained  by  many  reasons  to  continue  for  a 
time  with  the  guilty  husband;  whereas  a  husband  is  under  no 
such  necessity,  and  should  renounce  all  cohabitation  with  a  wife 
whom  he  knows  to  be  an  adulteress ;  and  that  a  disregard  of  this 
requirement  would  bar  his  divorce  is  well  settled.  (/?j) 

The  courts  may  also  decree  a  divorce  a  mensd  et  thoro ;  and 
this  kind  of  divorce  was  once  the  most  common.  But  most  of  the 
causes  which  formerly  only  sufficed  for  a  divorce  from  bed  and 
board,  are  now  very  generally  made  sufficient  for  a  divorce  from 
the  bond  of  marriage.  In  general,  a  woman  divorced  from  the 
bed  and  board  of  her  husband,  acquires  the  rights,  as  to  property, 
business,  and  contracts,  of  an  unmarried  woman.  And  her  hus- 
band is  freed  from  his  general  obligation  to  maintain  her,  the 
courts  having  power,  which  they  usually  exercise,  of  decreeing 
such  maintenance  from  the  husband  as  his  means,  and  the  charac- 
ter and  circumstances  of  the  case  render  proper.  (9) 


(0)  Matchin  v.  BCatchin,  6  Penn.  St. 


(p)  Nichols  9.  Nicholt,  81  Yt  828. 

(f)p)  There  ia  a  strong  recent  case  on 
this  subject  in  Adams  p.  Adams,  Law 
Rep.  1  P.  &  D.  SSa  See  also  Bajlis  v. 
Baylis,  Law  Rep.  1  P.  &  D.  895. 

(/lo)  Turnbuil  v.  Tumbull,  28  Ark. 
615;  Thomas  v.  Thomas,  2  Cold.  123. 


(q)  Dean  v.  Richmond,  5  Pick.  461, 
where  it  was  kdd,  that  a  wife  divorced 
a  metiid  et  than  may  be  sued,  or  sue,  as  a 
Jeme  toU,  Parker ^  C.  J.,  in  deliyering  the 
opinion  of  the  court,  after  quoting  from 
2  Kent,  Com.  186,  as  "  a  recently  pub- 
lished book,  which  I  trust,  from  the  emi- 
nence of  its  author,  and  the  merits  of  the 
work,  wiU  soon  become  of  common  refer- 


1  Insanity  fbllowhig  the  ofl^nce  is  no  bar.  Mordaont  v.  Moncreifl^  L.  R.  S  H.  L.  Sc. 
4  DiT.  874.     As  to  the  insanity  of  both  parties,  see  Qamett  v.  Oamett,  1 14  Mass.  379. 

*  Thus  a  note  given  towards  procuring  a  divorce  is  void  as  between  the  parties, 
Kilbom  p.  Field,  78  Penn.  St.  194;  as  well  as  an  agreement  for  alimony,  Adams  v, 
Adams,  25  BAinn.  72.  See  Cairns  o.  Cairns,  109  Mass.  408;  Bangh  v.  Bangh,  37  Mich. 
59;  Hopkins  v.  Hopkins,  39  Wis.  167;  Sickles  v.  Carson,  11  C.  £.  Green,  440;  £ver- 
bart  V.  Pockett,  78  Ind.  409. 

B  See  as  to  condonation,  Sewall  v.  Sewall,  129  Mass.  166;  Rogers  v.  Rogers,  122 
Mass.  428;  Warner  v.  Warner,  4  Stewart,  225;  Famham  v.  Famham,  73  ill.  497;' 
Ckmser  v.  Clapper,  59  Ind.  548. 
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The  law  applying  to  foreign  divorces  is  considered  in  our  chap- 
ter on  the  Law  of  Place. 


enoe  in  our  oourts/'  Bays :  "  So  far  at  thie 
opinion  relates  to  the  ease  of  dirorce,  we 
folly  concur  with  him,  and  are  satisfied 
that,  although  the  marriage  is  not  to  all 
purposes  dissolyed  by  a  divorce  a  mentd 
et  thoro,  it  is  so  far  suspended  that  the 
wife  may  maintain  her  rights  by  suit, 
whether  for  injuries  done  to  her  person 
or  property,  or  in  regard  to  contracts  ex- 
press or  implied  arising  after  the  dirorce ; 
and  that  she  shall  not  be  obliged  to  join 
her  husband  in  such  suit ;  and  to  the  same 
extent  she  is  liable  to  be  sued  alone,  she 
being  to  all  legal  intents  a  feme  mie  in 
regaid  to  subjects  of  this  nature.    Such, 


however,  is  not  the  law  of  England,  it 
haying  beoi  recently  decided  that  cover- 
ture is  a  good  plea,  notwithstanding  a 
divorce  a  mmad  et  thoro,  Lewis  v,  Lee,  8 
B.  &  C.  291.  But  the  difference  hi  the 
administration  of  their  law  of  divorce 
and  ours,  and  the  power  of  the  Court  of 
Chancery  there  to  protect  the  suffering 
party,  will  sufficiently  account  for  the 
seeming  rigor  of  their  common  law  on 
this  subject.  If  the  husband  is  not  liable 
for  the  debts  of  the  wife,  after  a  divorce 
a  menadf  the  chief  reason  for  denying  her 
the  right  to  sue  alone  fails."  See  also 
Pierce  v.  Bumham,  4  Met.  303. 
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•CHAPTER  XL  '86 

BAILMENT. 

The  Law  of  Bailment  has  received  in  modern  times  a  more  sys- 
tematic arrangement  than  formerly,  and  a  more  profound  and 
accurate  investigation  into  its  principles.  But  it  was  always, 
though  not  under  the  same  name,  a  branch  of  the  common  law^ 
and  some  of  its  principles  are  as  ancient  as  any  part  of  that  law. 
Sir  William  Jones  speaks  of  it  as  referred  to  in  the  books  of  Moses, 
and  as  quite  fully  developed  among  the  Greeks.  But,  in  fact, 
much  law  on  the  topics  which  are  now  considered  under  the  head 
of  Bailment,  must  exist  in  all  nations  who  make  any  approach  to 
civilization.  For  there  must  always  be  something  of  borrowing, 
lending,  hiring,  and  of  keeping  chattels,  carrying  or  working  upon 
them,  for  another;  and  all  this  is  embraced  within  Bailment. 
The  word  is  from  the  Norman-French  baillery  to  deliver.  What- 
ever is  delivered  by  the  owner  to  another  person,  in  any  of  the 
ways  or  for  any  of  the  purposes  above  mentioned,  is  bailed  to 
him ;  and  tlie  law  which  determines  the  rights  and  duties  of  the 
parties,  in  relation  to  the  property  and  to  each  other,  is  the  law 
of  Bailments. 

Sir  William  JoneSj  in  1781,  published  his  brief  essay  on  the 
Law  of  Bailments.  This  work  first  gave  to  the  subject  systematic 
form.  It  was  at  that  time  eminently  useful,  and  has  always  been 
celebrated.  As  a  literary  and  philosophical  production,  manifest- 
ing much  learning  in  the  Roman  civil  law,  it  has  great  merit ; 
bat,  as  a  law-book  for  present  use,  it  now  possesses  less  value. 
In  the  2  Anne,  Lord  HoU,  in  the  case  of  Goggs  v.  Ber- 
nard, (a)  laid  the  foundations  of  this  system  of  *  law,  build-    *  87 

(a)  2  Ld.  Barm.  900.    Thto  celebrated  Law  of  Bailment  for  England.    He  bor- 

eaae  is  referred  to  In  the  great  majority  rows  most,  perhaps  all,  of  liis  prindplee 

of  rabeeqiient  ease*  which  relate  to  the  from  the  ciTil  law.    And  he  gave  at  once 

retpooallMlity  of  a  bailee.    In  this  case,  a  proof  of  the  wisdom  of  that  law,  and 

thai  eminent  Jadse,  Sir  John  HoU,  may  of  his  own  sagacity  in  seizing  those  of 

Ve  said  to  have  laid  the  foundation  of  the  its  principles  which  had  been  lulopted  by 
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lag  it,  however,  on  principles  deducible  from  or  harmonizing  with 
existing  English  jurisprudence,  although  he  used  an  arrange- 
ment and  nomenclature  borrowed  from  the  civil  law. 

A  bailee  is  always  responsible  for  the  property  delivered  to 
him ;  but  the  degree  and  measure  of  this  responsibility  vary  from 
one  extreme  to  another.  He  is  bound  to  take  care  of  the  prop- 
erty ;  but  the  question  always  occurs,  What  care  ?  It  is  obviously 
impossible  to  measure  the  requirement  of  care  with  exact  pre- 
cision. But,  for  their  assistance  in  doing  this,  courts  have  estab- 
lished three  kinds  or  degrees  of  care,  as  standards.  There  is, 
perhaps,  no  better  definition  of  these,  than  that  given  by  Sir  Wil- 
liam Jones.  First,  slight  care,  which  is  that  degree  of  care  which 
every  man  of  common  sense,  though  very  absent  and  inattentive, 
applies  to  his  own  a£Fairs ;  secondly,  ordinary  care,  which  is  that 
degree  of  care  which  every  person  of  common  and  ordinary  pru- 
dence takes  of  his  own  concerns ;  thirdly,  great  care,  which  is  the 
degree  of  care  that  a  man  remarkably  exact  and  thoughtful  gives 
to  the  securing  of  his  own  property.  It  is  obvious  that  the  degree 
of  care  required  measures  the  degree  of  negligence  which  makes 
the  bailee  responsible  for  loss  of  or  injury  to  the  thing  bailed. 
There  are,  therefore,  three  degrees  of  negligence.  The  absence 
of  slight  care  constitutes  gross  negligence ;  the  absence  of  ordi- 
nary care  constitutes  ordinary  negligence ;  the  absence  of  great 
care  constitutes  slight  negligence.  The  general  purpose  of  the 
Law  of  Bailment  is  to  ascertain  whenever  loss  of  or  injury  to  a 
thing  bailed  occurs,  to  what  degree  of  care  the  bailee  was  bound, 
and  of  what  degree  of  negligence  he  has  been  guilty,  (h) 

For  this  purpose  bailees  are  sometimes  distributed  into  three 
general  classes,  corresponding  with  the  three  degrees  of  care  and 
negligence  already  referred  to.  The  fir%t  of  these  is,  where 
*  88  *  the  bailment  is  for  the  benefit  of  the  bailor  alone.  In  this 
class  but  slight  care  is  required  of  the  bailee,  and  he  is  re- 
sponsible only  for  gross  negligence.  The  second  is,  where  the 
bailment  is  for  the  benefit  of  the  bailee  alone.  In  this  class  the 
greatest  care  is  required  of  the  bailee,  and  he  is  responsible  for 

or  were  applicable  to  the  common  law,         (b)  For  an  able  criticism  upon  the  de- 

and  in  stating  them  with  great  accuracy  flnitions  and  classifications  of  negligence, 

of  definition,  and  with  the  modifications  see  Steamer  New  World  v.  King,  16  How. 

required  to  adapt  them  to  the  common  409.    See  also,  Blythe  v.  Waterworks,  SO 

law.    So  that  they  hare  passed  throuffh  £.  L.  &  £.  606;  s.  o.  11  Ezch.  7Si. 
all  subsequent  adjudications  with  but  Ut- 
tle  essential  change. 
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dight  negligence.  The  third  is,  where  the  baihnent  is  for  the 
benefit  both  of  bailor  and  bailee.  In  this  class,  ordinary  care  is 
required  of  the  bailee,  and  he  is  responsible  for  ordinary  negli- 
gence. We  shall  also  see,  presently,  that  there  are  bailees  of 
whom  the  utmost  possible  care  is  required,  and  who  are  respon* 
Bible  for  the  sli^test  possible  negligence,  and  others  who  are 
responsible  when  guiltfr  of  no  negligence  whatever. 

Courts  and  writers  have  sometimes  spoken  of  gross  negligence 
as  the  same  thing  as  fraud ;  but  this  is  inaccurate.  ((?)  ^  There 
are  bailees  who  should  not  be  held  responsible  but  for  the  gross- 
est negligence,  and  it  is  often  difficult  to  distinguish  between  such 
cases  and  those  where  there  is  reasonable  suspicion  of  fraud ;  for 
such  negligence  generally  justifies  such  suspicion.  But  that  the 
law  makes  this  distinction  is  certain. 

There  have  been  many  different  classifications  of  the  kinds 
of  bailments ;  ((2)  but  we  prefer  and  shall  use  that  of  Sir  Wilr 

(e)  In  the  caie  In  re  HaU  &  HiDds,  2  the  various  kinds  of  bailments  which 

Man.  &  G.  862,  Tindal,  C.  J.,  says :  "  Lata  have  become  very  celebrated  in  the  £ng- 

culpa  or  crasaa  neg^igentia,  both  by  the  lish  and  American  law  —  that  of  Lord 

ciril  law  and  our  own»  approximates  to,  Hod,  in  the  case  of  Coggs  o.  Bernard, 

and  in  many  instances  cannot  be  distin*  mra,  and  that  of  Sir  wlUiam  Jowb,  in 

ffuished  from,  dUiu  maku  or  misconduct'*  his  essay  on  bailments.    We  shall  give 

There  may  be  instances  in  which  these  them  both  in  their  author's  own  language, 

cannot  be  discriminated  in  fad,  but  they  Lord  Ho/t't  is  as  follows :  "  There  are," 

are  entirely  distinct  in  law.    In  Wilson  v.  says  he,  "  six  sorts  of  bailments.    The 

T.  4  M.  Railroad  Co.  11  OiU  &  J.  68,  79,  first  sort  of  bailment  is,  a  bate  naked 

the  court  say :  "  We  do  not  think  that  bailment  of  goods,  delivered  by  one  man 

gross  nef^gence  would,  in  construction  to  another  to^eep  for  the  use  of  the 

of  law,  amount  to  fraud,  but  was  onlv  bailor ;  and  this  I  call  a  depotiium,  and  it 

evidence  to  be  left  to  the  jury,  from  whidh  is  that  sort  of  bailment  which  is  men- 

they  might  infer  fraud,  or  the  want  of  ftona  tioned  in  8outhoote's  case.    The  second 

JtdeB."   In  Goodman  v.  Harvey,  4  A.  &  fi.  sort  is,  when  goods  or  chattels  that  are 

87d,  Lord  Detunan  says:  "Gross  negli-  useful  are  lent  to  a  friend  gratt$  to  be 

gcnoe  mar  be  evidence  of  mala  fidn,  but  used  by  him ;  and  this  is  called  oommoda- 

it  is  not  ttie  same  thing."    This  is  quoted  turn,  because  the  thing  is  to  be  restored 

with  approbation  in  Jones  v.  Smith,  1  tn  specie.    The  third  sort  is,  when  goods 

Uaie.  71,  and  Vice-Cbanoellor   Wigram  are  left  with  the  bailee  to  be  used  by  him 

adds :  "  The  doctrines  of  law  and  equity  for  hire ;  this  is  called  locatio  et  oonductio, 

upon  this  pofait  ought  to  be  concurrent.  and  the  lender  is  called  locator,  and  the 

When  Lord  Hok,  in  Coggs  v,  Bernard,  borrower  conductor.    The  fourth  sort  is, 

•ays,  that  gross  negligence  is  looked  upon  when  goods  or  chattels  are  delivered  to 

aa  evidence  of  fraud,  he  adopts  a  rule  of  another  as  a  pawn,  to  be  a  security  to 

the  civil  law ;  he  does  not  mean  that  this  him  for  money  borrowed  of  him  by  the 

evidence  is  conclusive ;  or,  that  if  it  be  bailor ;  and  this  is  called  in  Latin  vadium, 

rebutted,  and  the  negligence  cleared  from  and  in  English  a  pawn  or  pledge.    The 

aU  stain  of  actual  fraud,  it  will  not  re-  fifth  sort  is,  when  goods  or  chattels  are 

main  gross  negligence.    In  other  words,  delivered  to  be  carried,  or  something  is 

groas  negligence  is  not  fraud  by  inference  to  be  done  about  them,  for  a  reward  to 

of  law,  but  may  go  to  a  jury  as  evidence  be  paid  by  the  person  who  delivers  them 

of  fraud.  to  the  bailee,  who  is  to  do  the  thing  about 

{d)  There  are  two  dasaifioations  of  them.    The  sixth  sort  is,  when  there  is  a 

1  That  gross  negligence  on  the  part  of  a  frrataitoos  bailee,  though  not  a  fhiud,  is  in 
Icfal  eflbct  the  same  thing,  waa  declared  in  National  Bank  v.  Graham,  100  U.  8.  699. 
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*  89  liatn  *  Janes^  which  varies  somewhat  from  Lord  Holfi. 
And  we  shall  speak  successiyelj  of 

First,  Depositum  or  deposit  without  compensation  or  reward. 

Second,  Mandatum,  or  gratuitous  commission,  wherein  the 
mandatary  agrees  to  do  something  with  or  about  the  thing  bailed. 

Third,  Commodatum,  or  loan,  where  the  thing  bailed  is  lent  for 
use,  without  pay,  and  is  to  be  itself  returned. 

Fourth,  PiGNUS,  or  pledge,  where  the  thing  bailed  is  securitr 
for  debt. 

Fifth,  LocATio,  or  hiring,  for  a  reward  or  compensation. 


SECTION  I. 


DEPOsrruM. 


Where  a  thing  is  placed  with  a  depositary,  to  be  kept  for  a 
time,  and  returned  when  called  for,  the  depositary  to  have 

*  90  no  *  compensation,  the  benefit  of  the  transaction  is  wholly 
on  the   side  of  the  bailor,  and  the  bailee  is  liable  only 

for  gross  negligence.  («)  ^    By  the  Roman  law  he  was  answer- 


deli  veiy  of  goodg  or  chattels  to  some- 
body, who  18  to  carry  them  or  do  some- 
thinff  aboat  them  grati$,  without  any  re- 
ward for  such  his  work  or  carriage." 
Upon  this  classification  Sir  William  Janes 
has  made  the  following  observations: 
"  His  division  of  bailments  into  Mix  sorts 
appears,  in  the  first  place,  a  little  inaccu- 
rate ;  for,  in  truth,  his  Jifth  sort  is  no 
more  Uian  a  branch  of  his  third,  and  he 
might,  with  equal  reason,  have  added  a 
ieventh,  since  the  Jijih  is  capable  of  an- 
other subdivision.  I  acknowledge,  there- 
fore, but  Jive  species  of  bailments,  which 
I  shall  now  enumerate  and  define,  with 
all  the  Jjfitin  names,  one  or  two  of  which 
Lord  Holt  has  omitted.  1.  Depositum, 
which  is  a  naked  bailment,  without  re- 
ward, of  goods,  to  be  kept  for  the  bailor. 
2.  Mandatum,  or  commiMion,  when  the 
mandatary  undertakes,  without  recom- 

Eense,  to  do  $ome  act  about  the  things 
ailed,  or  simply  to  carry  them ;  and  hence 


8ir  IJenry  Finch  divides  bailment  into 
tu)o  sorts,  to  keeo^  and  to  employ.  8.  Com- 
modatum, or  loan  for  use ;  when  goods 
are  bailed,  without  pay,  to  be  used  for  a 
certain  time  by  the  bailee.  4.  Piomobi 
AccspTUM,  when  a  thing  is  bailed  by  a 
debtor  to  his  creditor  in  pledge,  or  as  a 
security  for  the  debt  6.  Locatum,  or 
hiring f  which  is  always  for  a  renfard;  and 
this  bailment  is  either,  1.  Looado  rei,  by 
which  the  hirer  gains  the  temporary  use 
of  the  thing  ;  or,  2.  Looalio  open*  fadendi, 
when  uxjrk  and  labor,  or  care  and  pains, 
are  to  be  performed  or  bestowed  on  tlie 
thing  delivered ;  or,  8.  Looatio  operie  mer- 
cium  vehendarum,  when  goods  are  bailed 
for  the  purpose  of  being  carried  from 
place  to  place,  either  to  a  public  carrier, 
or  to  a  private  person."  See  Jones  on 
Bailm.  36. 

(e)  This  has  been  the  clearly  estab- 
lished law  ever  since  the  case  of  Coggs  p. 
Bernard.    Lord  Coke,  however,  in  &>uth- 


1  That  national  banks  have  the  power  to  receive  special  deposits  as  incidental  to 
their  business,  and  when  received  gratuitously  are  liable  for  eross  negligence,  see  Pat- 
tison  r.  Syracuse  National  Bank,  80  N.  Y.  82,  where  the  aathorities  on  the  liability  of 
banks  for  special  deposits  are  collated.  To  the  same  efiect  are  Lyons  Bank  v.  Ocean 
Baak,i60N.  Y.  278 ;  X^ational  Bank  v.  Graham,  79  Penn.  St.  106 ;  Chattahoochee  Bank 
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able  only  for  *  fraud ;  for  if  the  bailor  thus  deposited  goods    *  91 
with  a  negligent  person,  he  took  upon  himself  the  risk  of 

Southcote's  case,  on  which  Lord  Ccihe 
relied  ;  the  judgment  in  that  case,  as  the 
modem  civilian  thinks,  being  founded 
upon  the  particular  state  of  the  plead- 
ings, from  which  it  might  be  inferred, 
either  that  there  was  a  special  contract 
to  keep  safely,  or  gross  nei^ligence  in  the 
depositary.  But  as  the  judges,  Gawdy 
and  Clench,  who  alone  decided  that  cause, 
said,  that  the  plaintiff  ought  to  recoyer, 
because  it  was  not  a  special  bailment,  by 
which  the  defendant  accepted  to  keep 
them  as  his  own  proper  goods,  and  not 
otherwise;  the  inference  which  Lord 
Coke  drew  from  the  decision,  that  a  prom- 
ise to  keep  implied  a  promise  to  keep 
safely,  even  at  the  peril  of  thieves,  was 
b^  no  means  unwarranted.  But  the  de- 
cision, as  well  as  the  dictum  of  Lord  Cohe 
in  his  commentary,  were  fully  and  ex- 
plicitly overruled  by  all  the  juoges  in  the 
case  of  Coggs  v.  Bernard,  and  upon  the 
most  sound  principles.  It  is  so  consid- 
ered in  Hargrave  and  Butler's  note  to 
Co.  Lit.  n.  (78),  and  all  the  cases  since 
have  adopted  the  principle,  that  a  mere 
deptmiarw^  without  any  special  undertak- 
ing, ana  without  reward,  is  answerable 
for  the  loss  of  the  goods  only  in  case 
of  gross  negligence ;  which,  as  is  every- 
where observ^,  bears  so  near  a  resem- 
blance to  fraud,  as  to  be  equivalent  to  it 
in  its  effect  upon  contracts.  Indeed  the 
old  doctrine,  as  stated  in  Southcote's 
case,  and  by  Lord  Coke,  has  been  so  en- 
tirely reversed  by  the  more  modem  de- 
cisions, that,  instead  of  a  presumption 
arising  from  a  mere  bailment,  that  the 
party  undertook  to  keep  safely,  and  was 
therefore  chargeable,  unless  he  proved  a 
special  agreement  to  keep  only  as  he 
would  his  own ;  the  bailor,  if  he  would 
recover,  must,  in  addition  to  the  mere 
bailment  alleged  and  proved,  prove  a 
special  undertaking  to  keep  the  goods 
safely ;  and  even  then,  according  to  Sir 
William  Jonee,  the  depositary  is  liable 
only  in  case  of  ordinary  neglect,  which 
is  such  as  would  not  be'  suffered  by  men 
of  common  prudence  and  discretion ;  so 
that  if  goods  deposited  with  one  who  en- 
gaged to  keep  them  safely  were  stolen, 
without  the  fault  of  the  bailee,  he  hav- 
ing taken  all  reasonable  precautions  to 
render  them  safe,  the  loss  would  fall 
upon  the  owner,  and  not  the  bailee." 
See  OuUedge  i^.  Howard,  28  Ark.  61. 


cote*s  case,  4  Rep.  83  b,  and  in  Co.  Lit. 
89  a,  laid  down  a  different  rule.  He 
stated  the  law  to  be,  that  a  gratuitous 
bailee  must  answer  for  the  goods  deliv- 
ered to  him  at  his  peril,  unless  he  has 
made  a  special  agreement  to  take  such 
care  of  them  oidw  as  he  takes  of  his  own 
goods ;  "  for  to  be  kept  and  to  be  safely 
kept  is  all  one  in  law."  But  the  profes- 
sion seem  never  to  have  been  satisfied 
with  Lord  Coke*^  rule.  For  it  was  denied 
to  be  law  m  83  Car.  II.  by  PemberUm,  C. 
J.  in  the  case  of  Rex  r.  Hertford,  2 
Show.  172,  and  again  in  13  Wm.  IlL  by 
ffolt,  C.  J.,  in  the  case  of  Lane  i^.  Cotton, 
12  Mod.  472,  487 ;  and  finally  it  was  ex- 
pressly overruled  by  the  whole  Court  of 
Queen's  Bench,  in  2  Anne,  in  the  case  of 
Coggs  V.  Bernard.  And  Hok,  C.  J.,  in 
the  latter  case,  said,  that  the  rule  stated 
in  the  text  had  always  been  acted  upon 
at  Ouildhall,  contrary  to  the  opinion  of 
Lord  Coke,  particularly  during  all  of 
Chief  Justice  Pemberton*M  time,  and  ever 
since.  The  whole  matter  of  the  liability 
of  a  depositary  was  much  discussed  in 
the  case  of  Foster  v.  The  Essex  Bank,  17 
Mass.  479.  The  facts  in  that  case  were, 
that  the  plaintiff's  teetator  had  deposited 
at  the  Essex  Bank,  for  safe  keeping,  a 
chest  containing  a  large  quantity  of 
gold.  Some  time  after  the  deposit  was 
made,  the  gold  was  taken  from  the  chest 
and  put  in  a  cask,  from  whence  the 
greater  part  of  it  was  fraudulently  and 
secreUy  taken  by  the  cashier  and  chief 
clerk,  who  appropriated  it  to  their  own 
ose,  and  afterwards  absconded,  having 
also  defrauded  the  bank  of  the  greater 
part  of  its  capital.  This  was  done  with- 
out the  knowledge  of  any  of  the  direc- 
tors, or  members  of  the  corporation. 
The  deposit  in  question  was  kept  in  the 
Tault,  in  the  same  manner,  and  with  the 
■ame  care,  as  other  special  deposits,  and 
am  the  specie  of  the  bank ;  and  the  cash- 
ier and  the  clerk  sustained  fair  reputa- 
tions, until  the  time  of  their  absconding. 
The  court  held,  that  tlie  bank  was  not 
liable.  And  Parker,  C.  J.,  said :  "  The 
dictum  of  Lord  Coke,  that  the  bare  ac- 
ceptance of  goods  to  keep  implies  a 
promise  to  keep  them  safely,  so  that  the 
depositary  will  be  liable  for  loss  by 
•tealth  or  accident,  ia  entirely  exploded ; 
and  Sir  W,  Jonee  insists  that  such  a 
harsh  principle  cannot  be  inferred  from 


V.  Schley,  58  Ga.  369.  See  also  Scott  v.  Chester  Valley  Bank,  72  Penn.  St  471. 
Comtm  Whitney  v.  Brattleboro  Bank,  50  Vt  386 ;  Wiley  v.  Same,  47  Vt  546.  See 
Shoemaker  v.  Hinse,  53  Wu.  116,  where  the  defendant  was  held  absolutely  liable  for  a 
•am  of  money  given  him  to  take  care  of  and  stolen  from  him. 
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negligence.  So  it  seems  to  have  been  held  by  Bractonj  (/)  who 
copied  from  the  Roman  law.  But  bj  the  English  and  American 
law,  such  bailee  is,  as  we  have  seen,  liable  for  gross  negligence, 
although  he  may  have  been  wholly  innocent  of  any  fraudulent 
intent.  It  is  impossible  to  lay  down  any  rule  or  principle,  which 
will  be  in  all  cases  a  reliable  test  as  to  what  constitutes  gross 
iiegligence.  The  question  must  always  depend  upon  several  cir- 
cumstances ;  such  as  the  nature  and  quality  of  the  goods  bailed 
and  the  character  and  customs  of  the  place  where  the  trust  is  to 
be  executed.  What  would  amount  to  more  than  ordinary  dili* 
gence  in  the  case  of  a  chattel  of  great  bulk  and  little  value,  might 
be  very  gross  negligence  in  the  case  of  a  bag  of  gold  coin,  or  a 
parcel  of  valuable  papers.  Again,  what  would  be  a  sufficient 
degree  of  diligence  in  a  thinly  peopled  country,  might  be  very 
culpable  negligence  in  a  thickly  inhabited  city.  (^)  It  has  been 
conmionly  stated  by  writers,  and  is  said  in  some  cases,  that  a 
depositary  is  not  liable,  as  for  gross  negligence,  if  he  shows  that 
he  has  taken  as  much  care  of  the  goods  of  the  bailor  as  he 
*  92    has  of  his  own ;  but  this  is  not  law,  (A)  and  although  *  it 


(/)  Lib.  3,  c.  2.  fol.  99  b. 

{g)  It  was  hddf  in  the  case  of  Door- 
man V.  Jenkins.  2  A.  &  E.  266,  after 
much  consideration,  that  the  question  of 
gross  negligence  was  rather  a  question 
of  fact  for  the  Jury  than  of  law  for  the 
court.  But  this  does  not  remove  all  dif- 
ficulty from  the  question,  what  consti- 
tutes gross  negligence.  For  it  is  obvious 
that  the  jury  should  receive  instructions 
from  the  court  to  guide  them  in  forming 
their  judgment. 

(A)  It  seems  very  clear  that  this  it 
not  a  reliable  test.  For  we  have  already 
seen  that  a  depositary  is  liable  for  gross 
negligence,  though  a  jury  may  be  satis- 
fled  that  he  is  wholly  innocent  of  any 
fraudulent  intent ;  and  it  is  obvious  that 
persons  even  who  usually  exercise  great 
care,  may  in  some  instances  be  guilty 
of  very  gross  negligence  in  the  manage- 
ment of  their  own  affairs.  It  seems  also 
to  be  equally  clear  upon  the  modem  au- 
thoriiies  that  it  is  no  defence  for  a  depos- 
itary who  has,  by  his  negligence,  lost  the 
goods  intrusted  to  him,  that  he  has  been 
equally  negligent  in  regard  to  his  own 
property.  The  first  case  that  we  have 
seen,  going  to  this  point,  is  that  of  Booth 
V.  Wilson,  1  B.  &  Aid.  69.  That  was  an 
action  on  the  case  against  the  defendant 
for  not  repairing  the  fences  of  a  close  ad- 
joining tliat  of  the  plaintiff,  whereby  a 
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certain  horse  of  the  plaintiff,  feeding  in 
the  plaintiff's  close,  through  the  de&cts 
and  insufficiencies  of  the  fences,  fell  into 
the  defendant's  close  and  was  killed. 
The  defendant  pleaded  the  general  issue, 
and  on  the  trial  it  appeared  that  the 
horse  was  the  property  of  the  plaintiff's 
brother,  who  sent  it  to  him  on  the  night 
before  the  accident;  that  the  plaintiff 
put  it  into  his  stable  for  a  short  time, 
and  then  turned  it  after  dark  into  his 
close,  where  his  own  cattle  usually 
grazed,  and  that  on  the  following  morn- 
ing the  Sorse  was  found  dead  in  the 
close  of  the  defendant,  having  fallen 
from  one  to  the  other.  The  jury  having 
found  a  verdict  for  the  plaintiff,  a  rule 
for  setting  aside  the  verdict  and  granting 
a  new  trial  was  obtained,  in  support  of 
wliich  it  was  contended,  among  other 
things,  that  the  plaintiff  could  not  main- 
tain the  action,  because,  having  taken  as 
much  care  of  the  horse  as  he  did  of  his 
own  cattle,  he  was  not  liable  over,  and  so 
had  not  sustained  any  damage.  But  Lord 
EUenborough  said:  "The  plaintiff  cer- 
tainly was  a  gratuitous  bailee,  but,  as 
such,  he  Owes  it  to  the  owner  of  the 
horse  not  to  put  it  into  a  dangerous  pas- 
ture ;  and  if  he  did  not  exercise  a  proper 
degree  of  care,  he  would  be  liable  for 
any  damage  which  the  horse  might  sus- 
tain.    Perhaps  the  horse  might   have 
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has  been  tbought  that  the  degree  of  care  and  diligence  to  be 
required  of  a  bailee  Bhould  be  regulated  to  some  *  extent  *93 


been  nfe  during  the  daylight,  but  here 
be  tarns  it  into  a  pasture  to  which  it  was 
nnnsed,  after  dark.  This  is  a  degree  of 
negligence  sufficient  to  render  him  lia- 
ble." The  other  judges  being  of  the 
same  opinion,  the  rule  was  discharged. 
Afterwards  came  the  case  of  Doorman  v. 
Jenkins,  2  A.  &  £.  266.  The  plaintiff,  in 
that  case,  had  intrusted  the  defendant 
with  a  sum  of  money  f  ot  the  purpose  of 
paying  and  taking  up  a  bill  of  exchange. 
It  appeared  that  the  defendant,  who 
was  toe  proprietor  of  a  coffee-house, 
bad  placed  the  money  in  his  cash-box, 
which  was  kept  in  the  tap-room ;  the  tap- 
room had  a  bar  in  it ;  that  it  was  open 
on  Sunday,  but  that  the  other  parts  of 
the  premises,  which  were  inhabited  by 
the  aefendant  and  his  family,  were  not 
open  on  thst  day ;  and  that  the  cash- 
box,  with  the  plaintiff's  money  in  it,  and 
also  a  much  larger  sum  belonging  to  the 
defendant,  was  stolen  from  the  tap-room 
OQ  a  Sumdaw.  The  defendant's  counsel 
contended  toat  there  was  no  case  to  go 
to  the  jury,  inasmuch  as  the  defendant, 
being  a  gratuitous  bailee,  was  liable  only 
for  gross  negligence ;  and  the  loss  of  his 
own  money,  at  the  same  time  with  tlie 

E lain  tiff's,  showed  that  the  loss  had  not 
appened  for  want  of  such  care  as  he 
would  take  of  his  own  property.  But 
Lord  Dtnman^  before  whom  the  case  was 
tried,  refused  to  nonsuit  the  plaintiff, 
and  told  tlie  jury  that  it  did  not  follow 
from  the  defendant's  having  lost  his  own 
money  at  the  same  time  with  the  plain- 
tiff's that  he  had  taken  such  care  of  the 
piaintifTB  money  as  a  reasonable  man 
would  ordinarily  take  of  his  own;  and 
that  the  fact  reUcd  upon  was  no  answer 
to  the  action,  if  they  believed  that  the 
loss  occurred  from  gross  negligence. 
The  jury  having  found  a  verdict  for  the 
plaintiff,  a  rule  was  obtained  to  set  it 
aside.  The  counsel  for  the  defendant, 
one  of  whom  was  Sir  J.  Soarieti,  in  sup- 
port of  the  rule,  said,  that  they  did  not 
contend  for  the  absolute  proposition,  tliat 
A  gratuitous  bailee,  who  keeps  another 
person's  goods  as  carefully  as  his  own, 
cannot  become  liable  for  the  loss,  or  be 
guilty  of  gross  negligence.  Their  objec- 
tion to  the  verdict  was,  that  the  plaintiff, 
upon  whom  the  burden  of  proof  lay,  did 
not  make  out  a  primd  Jade  case  of  gross 
negligence.  But  the  court  unanimously 
discharged  the  rule.  And  Mr.  Justice 
TaaMton  said :  "  The  defendant  receives 
money  to  be  kept  for  the  plaintiff. 
What  care  does  he  exerdse  ?    He  puts 


it,    together   with   money  of   his   own 
(which  I   think  perfectly  immaterial), 
into  the  till  of  a  public  house."     The 
case  of  Tracy  v.  Wood,  8  Mason,  182,  is 
also  a  veiy  strong  case  to   the  same 
point.    It  was  an  action  of  assumpsit  for 
negUgenoe  in  losing  764^  doubloons,  in- 
trusted to  the  defendant  to  be  carried 
from  New  York  to  Boston,  as  a  gratui- 
tous bailee.   The  gold  was  put  up  in  two 
distinct  bags,  one  within  the  other,  and 
at  the  trial,  upon  the  general  issue,  it 
appeared  that  the  defendant,  a  money- 
broker,  brought  them  on  board  of  the 
steamboat  bound    from    New   York    to 
Providence;  that  in  the  morning,  while 
the  steamboat  lay  at  New  Yoric,  and  a 
short  time  before  sailing,  one  bag  was  dis- 
covered to  be  lost,  and  the  other  was 
left  by  the  defendant  on  a  table  in  his 
valise  in  the  cabin,  for  a  few  moments 
only,  while  he  went  on  deck  to  send  in- 
formation of  the  supposed  loss  to  the 
plaintiffs,  there  being  then  a  large  num- 
ber of  passengers  on  board,  and  the  loss 
being  publicly  known  among  them.    On 
the  defendant's  return  the  second  bag 
was  also  missing,  and  after  every  search 
no  trace  of  the  manner  of  the  loss  could 
be  ascertained.    The  valise  containing 
both  bags  was  brought  on  hoard  by  the 
defendant  on  the  preceding  evening,  and 
put  by  him  in  a  berth  in  the  forward 
cabin.    He  left  it  there  all  night,  having 
gone  in  the  evening  to  the  theatre,  and 
on  his  return  having  slept  in  the  middle 
cabin:      The    defendant    had    his   own 
money  to  a  considerable  amount  in  the 
same  valise.     There  was   evidence    to 
show  that  he  made  inquiries  on  board, 
if  the  valise  would  be  safe,  and  that  he 
was  informed  that  if  it  contained  articles 
of  value,  it  had  better  be  put  into  the 
custody  of  the  captam's  clerk  in  the  bar, 
under  lock  and  key.    Siory,  J.,  in  sum- 
ming up  to  the  jury,  said :  "  I  agree  to 
tlie  law  as  laid  down  at  the  bar,  that  in 
cases  of  bailees  without  reward,  they  are 
liable  only  for  gross  negligence.      Such 
are  depositaries,  or  persons  receiving  de- 
posits without  rewud  for  their  care ;  and 
mandataries,  or  persons  receiving  goods 
to  carry  from  one  place  to  anoUier  with- 
out reward.     The  latter  is  the  predica- 
ment of  the  defendant      He  undertook 
to  carry  the  gold  in  question  for  the  plain- 
tiff  fjatuitously,  from    New    York    to 
Providence,  and  he  is  not  responsible, 
unless  he  has  been  guilty  of  gross  neg- 
ligence. .  .  .   The    contract   of    bailees 
without  reward,  is  not  merely  for  good 
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bj  what  may  be  shown  to  be  his  general  character  in  those  re- 
spects, it  would  seem  to  be  the  better  opinion,  that  the  individual 
character  of  the  bailee  is  not  a  legitimate  subject  of  inquiry,  un- 
less it  can  be  shown  that  his  character  was  known  to  the  bailor, 
and  that  it  was  the  implied  understanding  of  the  parties  that  the 
bailee  should  employ  such  care  and  skill  as  he  possessed,  (t)     If 

the  bailor  knows  the  habits  and  character  of  the  bailee,  and 
*94   the  place  and  manner  in  *  which  he  usually  keeps  such 

goods,  the  bailee  is  not  responsible  for  any  injury  resulting 
from  his  keeping  and  treating  them  in  that  way.  (/) 

Sir  William  Jones  thinks  the  depositary  held  for  less  than 
gross  negligence,  first,  where  he  makes  a  special  bargain  for 
special  care,  and  secondly,  where  he  spontaneously  and  officiously 
proposes  to  keep  the  goods  of  another,  (k^  But  neither  of  these 
rules  has  been  determined  by  adjudication. 

faith,  but  for  such  care  at  persons  of  times  advanced,  which  does  not  meet  with 
common  prudence  in  their  situation  usu-  my  entire  assent,  namely,  that  captors 
ally  bestow  upon  such  property.    If  they  are  answerable  only  for  tuch  care  as  they 
omit  such  care,  it  is  gross  negligence,  wouid  take  of  their  own  property.     This 
Tlie  present  is  a  case  of  a  mandatary  I  think  is  not  a  just  criterion  in  such 
of  money.      Such  property  is  by  aU  per-  cases ;  for  a  man  may,  with  respect  to  his 
sons,  negligent  as  well  as  prudent,  guard-  own    property,    encounter    risks,   from 
ed  with  much  greater  care  than  common  views  of  particular  advantage,  or  from 
property.      The  defendant  is  a  broker,  a  natural  disposition  of  rashness,  which 
accustomed  to  the  use  and  transportation  would  be  entirely  unjustifiable  in  respect 
of  money,  and  it  must  be  presumed  he  to  the  custody  of  the  goods  of  another 
is  a  person  of  ordinary  diligence.    He  person,  which  have  come  to  his  hands  by 
kept  his  own  money  in  the  same  valise ;  an  act  of  force.    Where  property  is  con- 
and  took  no  better  care  of  it  than  of  fided  to  the  care  of  a  particular  person, 
the  plaintiff's.    Still,  if  the  jury  are  of  by  one  who  is,  or  may  be  supposed  to  be 
opinion  that  he  omitted   to   take  that  acquainted  with  his  character,  the  care 
reasonable  care  of  the  gold  which  bailees  which  he  would  take  of  his  own  prop- 
without  reward  in  his  situation  usuallv  erty  might,  indeed,  be  considered  as  a 
take,  or  which  he  himself  usually  took  reasonable    criterion."      '*  Certainly    it 
of    such    property,  under  such  circuro-  might,"  says  Mr.  Justice  Story,  "  if  such 
stances,   he  has    been    guilty    of   gross  character    was   known,  and    the  party 
negligence."  under  the  circumstances  might  be  pre* 
(i)  The  William,  6  Kob.  Adm.  816.  sumed  to  rely,  not  on  the  rule  of  law, 
In  this  case  a  vessel  had  been  captured,  but  on  the  care  which  the  party  was  ac- 
and  was  afterwards  lost  while  in  the  customed  to  take  of  his  own  property,  in 
hands  of  the  captor.      The  capture  was  making  the  deposit.    But,  unless  he  knew 
justifiable,  and  the  question  was  whether  the  habits  of  the  bailee,  or  could  be  fair- 
the  captor  had  used  such  diligence  as  a  ly  presumed  to  trust  to  such  care  as  the 
captor  is  required  to  use  in  such  cases,  bailee  might  use  about  his  own  property 
Sir  W.  Scott,  in  addressing  the  jury,  said :  of  a  like  nature,  there  is  no  ground  to 
"  When  a  capture  is  not  justifiable,  the  say  that  he  has  waived  his  right  to  de> 
captor  is  answerable  for  every  damage,  mand  reasonable  diligence.    Why  should 
But  in  this  case  the  original  seizure  has  not  the  rule  of  the  civil  law  be  applied  to 
been  justified  by  the  condenmation  of  such  a  case  ?     Lola  culpa  Jmit  est,  mm 
part  of  the  cargo.      It  is  therefore  to  be  intelligere  id  quod  omnei  inUUigunt"    Story 
considered  as   a   justifiable    seizure,  in  on  Bailm.  §  67.      See  the  case  of  Wilson 
which  all  that  the  law  requires  of  the  v.  Brett,  11  M.  &  W.  118. 
captor  is,  that  he  should  be  held  respon-  (j)  Knowles  v.  AUantic  &  S.  L.  B.  & 
Bible  for  due  diligence.     But  on  questions  Co.  38  Me.  6& 
of  this  kind  there  is  one  position  some-  (k)  Jones  on  Bailm.  48. 
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The  depositary  is  bound  to  deliver  the  thing  as  it  was,  and  with 
it  all  its  increase  or  profit.  But  if  the  l^ailor  was  not  the  rightful 
owner,  and  the  depositary,  in  good  faith,  delivers  the  thing  to  the 
rightful  owner  on  demand  from  him,  this  constitutes  a  good  de- 
fence against  the  bailor ;  (l^  although,  for  his  own  security,  he 
should,  if  possible,  compel  the  rival  claimants  to  interplead,  (m) 
or  should  obtain  security  from  the  party  to  whom  he  delivers  it. 

If  the  property  belongs  to  two  or  more  bailors,  and  is  capable 
of  partition,  he  may  on  demand  restore  it  by  division  among  them. 
But  where  it  is  incapable  of  division  the  law  seems  to  be  defi- 
cient. The  ancient  action  of  detinue,  with  the  process  of  garnish- 
ment, would  have  settled  the  claim.  Kent  (n)  thinks  equity 
interpleader  adequate,  and  far  better ;  as  it  certainly  would  be  if 
it  could  be  applied  to  the  question ;  but  this.  Story  (o)  confines  to 
cases  of  a  privity  between  the  parties,  as  where  there  was  a  joint 
bailment,  or  joint  contract.  Upon  the  whole  we  prefer  Kefi£% 
opinion. 

The  duty  of  the  depositary  as  to  the  place  of  delivery  has  been 
much  questioned.  But  it  may  be  considered  as  settled  in  this 
country,  that  a  bailee,  bound  to  deliver  goods  on  demand,  dis- 
charges his  obligation  by  delivering  or  tendering  them  where 
they  are,  or  at  his  own  residence  or  place  of  business ;  (j?)  but 
the  demand  may  be  made  on  him  elsewhere.  (9) 

It  is  sometimes  said  that  a  depositary  has  a  special  prop- 
erty *  in  the  deposit ;  but  this  is  perhaps  inaccurate,  (r)    *  95 
He   has   the  right   of   possession,  but  not  the    right  of 
property;  and   may  therefore  maintain  trover,  for  which  pos- 
session is  enough ;  («)  but  not  replevin,  because  that  action  re- 
quires property  in  the  plaintiff,  (t)     If  he  sell  the  property,  a 

(/)  Kiiig  V.  Richards,  6  Whart.  418 ;  sachusetts.     Waterman  v.  RobinBon,  6 
Kelson  v.  Iverson,  17  AU.  210 ;  Beach  v,  Mass.   803.      That    was    an    action  of 
BerdeU,  2  Duer,  827.  replevin.    It  appeared  that  the  goods  re- 
km)  Rich  V.  Aldred,  6  Mod.  216.  pleyied,  on  the  20th  of  July,  1801,  be- 
ta) 2  Kent,  Com.  667.  longed  to  one  Lucas,  on  which  day  a 
jo)  Story  on  Bailm.  {  112.  commission  of  bankruptcy  issued  against 
\p)  Scott    V.   Crane,    1    Conn.   256 ;  the  said  Lucas,  and  he  being  declared  a 
Slingerland  V.  Morse,  8  Johns.  474.  bankrupt,  by  a  warrant  from  the  com- 
(tf)  Higgins  p.  Emmons,  6  Conn.  76 ;  missioners,  their  messengers  seized   the 
Bonlap  V.  Huntmg,  2  Denio,  643.  goods  in  question,  caused  them  to  be 
(r)  Hartop  v.  Hoare,  3  Atk.  44 ;  Story  appraised  and  inyentoried,  and  on  the 
on  Bailm.  §  «3  ef  am.  28th  day  of  the  same  July  delivered  them 
(f)  Sutton  V.  Buck,  2   Taunt    802;  to  the  plaintiff,  taking  his  obligation  to 
Burton  v.  Hughes,  2  Binff.  178.    See  also  redeliver  them  on  demand.      While  the 
Webb  r.  Fox,  7  T.  R.  891 ;  Giles  v.  Qro-  goods  were  so  in  the  custody  of  the  plain- 
Ter,  6  Bligh,  277.  tiff,  the  defendant,  as  deputy-sheriff,  at- 
(I)  At  least  such  Is  the  law  in  Mas-  tached  them  as  the  property  of  Lucas* 
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purchaser,  although  buying  in  good  faith  and  without  notice, 
acquires  no  title,  (u) 

A  deposit  in  a  bank  has  been  held  to  be  a  loan,  not  a  bail- 
ment, (uu) 
*  96       *  One  cannot  be  made  a  depositary  against  his  will,  (t^) 

Upon  these  facts  the  court  hdd,  that  the  the  bailor,  so  that  he  has  not  an j  prop- 
plaintiff  could  not  recover.  Parsons,  C.  J.,  erty.  For  if  one  takes  them  out  of  the 
said :  "  Upon  these  facts  we  are  to  decide  possession  of  the  bailee,  the  bailor  shall 
whether  the  property  of  the  goods,  so  nave  an  action  of  trespass,  and  if  he  re- 
tliat  he  might  lawfuUy  replevy  them,  covers  by  this,  the  bailee  shall  never 
was  in  the  plaintiff.  Trover  may  be  have  an  action  for  the  taking.  Where- 
maintained  by  him  who  has  the  posses-  fore,  ftc.,  Fineux,  C.  J.  This  is  not  a  new 
sion ;  but  replevin  cannot  be  maintained  case.  For  a  case  similar  to  this  has  been 
but  by  him  who  has  the  property,  either  several  times  adjudged  in  our  books ;  as 
general  or  special.  Admitting  the  com-  the  case  of  lettmg  beasts  for  a  term  of 
mission,  and  the  proceedings  under  it,  to  years,  and  to  manure  land,  &c.  And  in 
be  regular,  what  property  had  the  plain-  the  case  here  the  bailee  has  a  properiy 
tiff  in  the  goods  ?  The  general  property  aaainst  every  stranger^  for  he  is  chargeable  to 
was  in  the  commissioners  until  the  assisn-  the  bailor.  And  therefore  it  is  reasonable 
ment,  and  then  in  the  assignee.  The  that  he  should  -recover  against  any 
messenger,  if  any  person,  had  the  special  stranger  who  takes  them  out  of  his  pos- 
property,  and  not  the  plaintiff,  who  had  session.  Therefore,  when  the  plaintiff 
no  interest  in  the  goods,  but  merely  had  has  had  conveyed  to  him  such  special 
the  care  of  them  for  safe-keeping.  If  property,  it  seems  that  it  is  good  in  main- 
his  possession  was  violated,  he  might  tenance  of  his  action.  Aforov?  then  prayed 
maintain  trespass  or  trover,  but  he  had  further  time,  and  said  that  as  he  was 
no  special  property,  by  which  he  could  then  advised,  he  would  demur  upon  that 
maintain  replevin ;  in  which  the  question  plea.  Fiueux,  C.  J.  And  you  will  not  be 
is  not  of  possession,  but  of  property,  so  well  advised  to  demur  upon  this  plea ; 
although  possession  may  be  prima  facie  but  we  shall  be  as  well  advised  to  give 
evidence  of  property.  On  this  ground  Judgment  against  you." 
we  are  of  opmion  that  the  plaintin  can-  (u)  See  McMahon  v.  Sloan,  12  Penn. 
not  maintain  this  action,  be  not  proving  St.  229. 

that  either  the  general  or  special  prop-  (uu)  Robinson  v.  Gardner,  18  Gratt 

erty  was  in  himself."    So  in  the  case  of  609. 

Templeman  v.  Case,  10  Mod.  24,  it  is  (v)  Lethbridge  v.  Phillips,  2  Stark, 
said,  that  a  possessory  right  is  sufficient  to  644.  It  appeared  in  this  case  that  a  per- 
maintain  an  action  of  trespass  or  case,  son  of  the  name  of  Bernard,  being  desir- 
though  not  replevin.  In  New  York,  on  ous,  for  particular  reasons  of  his  own, 
the  other  hand,  it  is  held,  that  replevin  that  the  defendant  should  see  a  picture 
will  lie  in  favor  of  a  depositary.  See  belonging  to  the  plaintiff,  borrowed  the 
the  case  of  Miller  v.  Adsit,  16  Wend.  385.  picture  of  the  plaintiff  for  the  purpose  of 
And  the  court  seem  to  have  entertained  sending  it  to  the  defendant,  and  after- 
a  similar  opinion  in  21  H.  7,  14  b,  pi.  28.  wards  delivered  It  to  a  son  of  the  defend- 
That  case  was  as  follows :  **  In  replevin,  ant  to  be  taken  to  the  defendant's  house. 
The  defendant  said  that  the  property.  The  defendant's  son  accordingly  took  it 
&c.,  was  in  a  stranger.  The  plamtiiC  said  home,  and  the  picture  was,  wliile  at  the 
that  the  stranger  delivered  ttiem  to  Mm  defendant's,  much  damaged  in  conse- 
to  be  redelivered,  and  before  any  rede-  quence  of  having  been  placed  on  a 
livery  the  defendant  took  them.  Marow  mantelpiece  near  a  stove.  It  appeared 
said  that  he  would  demur  upon  that  plea,  that  the  picture  had  been  sent  by  Bernard 
For  he  said  it  was  adjudged  in  a  book,  to  the  defendant  without  any  request  oi| 
that  if  one  has  beasts  for  a  term  of  years,  the  part  of  the  latter,  and  without  any 
or  to  manure  his  land,  there  he  shall  have  previous  communication  between  tnem 
replevin.  And  the  reason  is,  he  has  a  on  the  subject.  Upon  these  facts,  Abbott, 
good  property  Jbr  the  time  against  the  lessor,  C.  J.,  was  of  opinion  that  the  action 
pnd  shall  have  an  action  against  him  if  he  could  not  be  supported ;  that  the  defend- 
retakes  them.  But  where  he  cannot  have  ant  could  not,  without  Ills  knowledge  and 
an  action  against  the  lessor  it  seems  that  consent,  be  considered  as  a  bailee  of  the 
he  shall  not  have  replevin.  And  here  property.  In  some  instances,  he  said,  it 
there  is  only  a  delivery  to  redeliver  to  had  happened,  that  property  of  much 
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He  most  consent ;  but  the  consent  may  be  implied  or  inferred. 
A  pledgee  holding  a  pledge  over  after  payment  of  the  debt, 
la  a  depositary.  One  finding  property  need  not  take  charge 
of  it ;  if  he  chooses  to  do  so  he  becomes  a  depositary,  and  is 
liable  for  loss  from  gross  negligence.  (t£r)  It  has  been  said  that 
he  may  charge  the  owner  for  necessary  expense  and  labor  in 
the  care  of  it(x) 

It  has  been  held  that  one  who  negligently  receives  goods  not 
directed  to  him,  is  as  liable  for  default  as  a  bailee  with  compen- 

gTMter  Talue  than  that  In  the  preeent  ble  rlTor,  and  being  accidentally  loosened, 
case  had  been  left  at  gentlemen's  houses  was  carried  by  the  tide  to  a  considerable 
hf  mistake,  and  in  such  cases  the  parties  distance,  and  left  at  low  water  upon  a 
could  not  be  considered  as  bailees  of  the  towing-path.  The  defendant,  finding  it 
property  without  their  consent.  in  that  situation,  voluntarily  conveyed  it 
(w)  "  When  a  man  doth  find  goods,"  to  a  place  of  safety,  beyond  the  reach  of 
says  Lord  Cohe,  '*  it  hath  been  said,  and  the  tide  at  high-water ;  and  when  the 
•o  commonly  held,  that  if  he  doth  dis-  plaintiff  afterwards  sent  to  demand  the 
possess  himself  of  them,  by  this  he  shall  timber  to  be  restored  to  him,  the  defend- 
be  discharged ;  but  this  is  not  so,  as  ap-  ant  refused  to  restore  it  without  payment 
pears  by  1*2  Bdw.  4,  18,  for  he  which  for  his  trouble  and  expense.  The  plaintiff 
finds  goods  is  bound  to  answer  him  for  thereupon  brought  an  action  of  trover ; 
them  who  hath  the  property ;  and  if  he  and  the  court  Mldf  that  the  defendant 
deliver  them  over  to  any  one,  unless  it  had  no  lien  upon  the  timber,  and  that 
be  unto  the  right  owner,  he  shall  be  the  action  was  maintainable.  Lord  Chief 
charged  for  them ;  for  at  the  first  It  is  in  Justice  Effre,  however,  intimated,  in  the 
his  election  whether  he  will  take  them  or  course  of  his  Judgment,  that  the  defend- 
not  into  his  custody ;  but  when  he  hath  ant  might  recover  for  his  trouble  and 
them,  one  only  hath  then  right  unto  expanse  in  some  form  of  action.  After 
them,  and  therefore  he  ought  to  keep  declaring  that  the  common  law  gave  the 
them  safely.  A  man,  therefore,  which  defendant  no  lien  In  such  a  case,  and  that 
finds  goods.,  if  he  be  wise,  will  then  this  case  could  not  be  likened  to  a  case 
•eardi  out  the  right  owner  of  them,  and  of  salvage,  he  said :  "  It  is,  therefore,  a 
•o  deliver  them  unto  him.  If  the  owner  case  of  mere  finding,  and  taking  care  of 
comes  mito  him,  and  demands  them,  and  the  thing  found  (I  am  wilUng  to  agree) 
be  answers  him  that  it  is  not  known  unto  for  the  owner.    This  is  a  good  ofilce  and 


whether  he  be  the  true  owner  of  tlie  meritorious,  at  least  in  the  moral  sense 

Roods  or  not,  and  for  this  cause  he  re-  of  the  word,  and  certainly  entitles  the 

xnseth  to  deliver  them ;  this  refusal  is  no  party  to   some   reasonable   recompense 

oonveratoQ,  if  he  do  keep  them  for  him."  from  the  bounty,  if  not  from  the  justice 

Isaac  V.  Clark.  2  Bulst.  806,  812.     The  of  the  owner;  and  of  which,  if  it  were 

finder  of  property,  for  wliich  a  specific  refused,  a  court  of  justice  would  go  as 

reward  has  been  offered,  has  a  lien  upon  far  as  it  could  go  towards  enforcing  the 

it  for  the  niyment  of  the  amount  of  the  payment."    The  learned  reporter,  hi  a 

reward.    Wentworth  v.  Dav,  8  Met.  352.  note  to  this  passage,  says  :  "  It  seems 

It  is  otherwise  if  the  offer  be  merely  of  probable  that  in  such  a  case,  if  any  ac- 

*"  a  liberal  reward."     Wilson  v.  Guyton,  tion  could  be  mamtained,  it  would  be  an 

8  Gill,  218.— -If  a  person  finds  property,  action  of  cutumjMtt  for  work  and  labor, 

which  another  has  cast  away  and  aban-  in  which  the  court  would  imply  a  special 

donetl  as  entirely  worthless,  he  mav  hold  instance  and  request,  as  well  as  a  promise. 

it  against  the  original  owner. '    McGoon  On  a  quantum  meniit,  the  reasonable  ex- 

V.  Ankeny,  11  lU.  668.  tent  of  the  recompense  would  come  prop- 

(x)  So  said  m  Story  on  Bailm.  §  121  a,  erly  before  the  jury."     See   Baker  v. 

bat  it  seems  never  to  have  been  expressly  Hoag,  8  Barb.  113;  s.  c.  7  id.  30a    It 

adjudged.    The  case  which  comes  near-  might  be  found  somewhat  difficult,  how- 

est  to  it  is  that  of  Nicholson  v.  Chapman,  ever,  on  technical  grounds,  to  support 

2  H.  Bl.  264.    In  this  case,  a  quantity  such  an  action.      St«  Bartholomew  t;. 

of  timber  belonging  to  the  plaintiff  was  Jackson,  20  Johns.  28.    See  also  vol.  L 

placed  in  a  dock  on  the  bank  of  a  naviga-  p.  *  4^,  note  (u). 
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sation.  (a»)    And  that  a  lending  for  his  own  parposes  by  a 

bailee  without  compensation,  is  a  conversion,  (xy) 
*  97  *  Perhaps  the  consent  of  the  finder  to  take  charge  of  it 
may  be  absolutely  implied,  when  the  property  is  forced  in- 
to his  care  by  extraordinary  exigencies,  as  by  fire  or  shipwreck, 
and  is  not  at  once  renounced  by  him ;  and  from  his  consent 
some  obligation  of  care  may  be  implied.  We  apprehend,  how- 
ever, that  no  finder  is  liable  for  a  refusal  to  take  the  property 
into  his  hands ;  and  has  no  lien  on  it  or  any  claim  for  compensa- 
tion unless  for  property  derelict  at  sea,  which  would  be  governed 
by  the  law  of  Admiralty.  If  he  has  any  claim  whatever,  it;  can- 
not go  beyond  the  expense  and  labor  necessary  for  the  preser- 
vation of  the  property.  It  was  decided  in  England,  that  the  finder 
of  lost  property  has  a  valid  claim  against  all  the  world  but  the 
owner;  and  that  the  place  in  which  it  is  found  can  create  no 
exception  to  this  general  rule.  ( y)  ^  In  Massachusetts,  it  is  held 
that  the  finder  of  a  pocket-book  left  by  the  owner  on  a  table  in  a 
shop,  cannot  hold  it  against  the  shop-keeper,  (j/y)  The  finder 
of  a  chose  in  action,  as  a  note,  check,  or  lottery-ticket,  is  not  en- 
titled to  payment  of  the  money  due  upon  it ;  and  one  paying  it 
with  the  knowledge  that  the  holder  came  into  possession  by 
finding,  would  be  held  to  pay  the  amount  to  the  owner.  (2) 


i 


xx)  Newhall  v,  Paige,  10  Qray,  366. 

xy)  Perach  v.  Qaiggle,  67  Penn.  St. 
247. 

(y)  In  Bridges  t;.  Hawkesworth,  7  E. 
L.  &  E.  424,  the  plaintiff  had  picked  up 
from  tlie  floor  of  the  ghop  of  the  defend- 
ant a  parcel  of  bank-notes,  which  he 
handed  to  the  defendant  to  keep  for  the 
owner.    They  were  advertised  by  the  de- 


fendant; no  one  claimed  them;  three 
years  elapsed;  and  the  plaintiff  de- 
manded them,  tendering  the  cost  of  the 
advertisement  and  an  indemnity.  The 
county  court  gave  judgment  for  the  de- 
fendant ;  and  the  Queeivs  Bench  reversed 
the  judgment. 

(yy)  M'Avoy  v.  Medina,  11  Allen,  54a 
(z)  McLaughlin  v.  Waite,  5  Wend.  404. 


^  A  domestic  servant  in  a  hotel  who  finds  a  roll  of  bills  in  the  public  parlor  is  en- 
titled to  the  bills  as  against  the  hotel-keeper,  the  owner  not  being  found,  Uamaker  v. 
Blanchard,  90  Penn.  Sl  377  ;  and  also  a  servant  in  a  paper-mill,  as  against  the  mill- 
owner,  to  money  found  by  him  in  paper-stock,  Bowen  v.  Sullivan,  62  Ind.  281.  In 
Durfee  v,  Jones,  11  R.  I.  588,  deciding  where  the  owner's  agent  offered  an  old  safe  to 
keep  for  sale,  with  the  privilege  of  using,  and  the  user  on  examination  found  a  roll  of 
bilU  between  the  casing  and  the  lining:,  that  as  against  the  owner,  the  finder  was 
entitled  to  retain  the  money,  although  the  owner  first  demanded  the  money,  and  then 
the  safe  with  its  contents  as  delivered.  Dw^ee,  C.  J.,  said  that,  "  Ordinarily  the  place 
where  lost  property  is  found  does  not  make  any  difference."  The  finder  of  lost  goods, 
to  bo  guilty  of  larceny,  must  at  the  time  of  finding  have  formed  the  intent  of  appro- 
priating them  to  his  own  use,  Griggs  v.  State,  58  Ala.  425 ;  and  the  circumstances 
apparent  at  that  time  must  determine  whether  he  believed  the  owner  could  be  found 
by  reasonable  diligence.  Brooks  t;.  State,  95  Ohio  St.  46.  See  also  State  v.  Dean,  49 
la.  73. 
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•SECTION  n.  •98 

MANDATUM* 

When  the  commission  is  gratuitous,  there  also  the  transaction 
is  for  the  exclusiye  benefit  of  the  bailor,  and  the  bailee  is  held 
only  for  gross  negligence.  In  deposit  the  safe-keeping  is  the 
principal  matter ;  in  mandate,  the  work  to  be  done  with  or  about 
the  thing.  Hence  the  first  is  said  to  lie  in  custody,  the  second 
in  feasance. 

The  cases  are  not  very  numerous  either  as  to  deposit  or  man- 
date. Perhaps  because  both  are  gratuitous ;  and  it  is  not  often 
that  persons  undertake  to  do  anything  of  importance  for  another 
without  compensation. 

The  name  mandatum  was  first  used  in  England  by  Bractonj 
who  borrowed  it  from  the  civil  law;  afterwards  the  word 
commission  was  commonly  used ;  but  in  recent  times  this  is 
generally  applied  to  dealings  with  factors,  brokers,  &c.,  for  com- 
pensation, or  to  the  compensation  itself ;  and  Sir  William  Jone% 
returned  to  BraetatCs  word,  which  has  since  been  generally  used. 

It  is  an  important  and  difficult  question,  what  is  the  ground 
of  the  obligation  of  any  party,  who  undertakes  gratuitomly  to  do 
any  thing  in  relation  to  any  goods.  Sir  William  Jone%  says  he  is 
bound  to  do,  and  is  responsible  for  not  doing,  (a)  But  an  ex- 
amination of  the  cases  would  lead  to  it  distinction  not  always 
regarded.  If  one  has  property  intrusted  to  him,  in  order  that  he 
may  do  something  in  or  about  or  with  that  property,  if  he  accepts 
the  property  and  the  trust,  this  is  a  contract  on  a  consideration ; 
and  he  is  liable  in  an  action  ex  contractu  for  any  failure  in  the  dis- 
charge of  his  obligation.  But  if  one  be  requested  to  do 
something  in  relation  to  certain  property,  which  *  is  not  put  *  99 
into  his  possession,  nor  any  consideration  paid  him,  although 
he  undertake  to  do  what  is  requested,  he  is  under  no  obligation ; 

(a)  Jones  on  Bailm.  66.    He  borrows  nuefpen.      Si    avsceptum    wm    imfJetfeni, 

tliU  principle  from  the  dril  law.      By  tenetur.     Qitod  mandatum  giucepent,  tenettir, 

that  law  be  might  accept  or  refuse  a  etsi  itofi  getdnet."    Balfe  v.  West,  22  E 

mandate;   but   having   accepted,   must  L.  &  £.  £06 ;  g.  o.  13  C.  B.  466. 
perform.      "LibeniiR   eat^  mandatwm  wm 
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there  is  no  contract,  because  no  consideration.  He  is  therefore 
not  liable  for  not  doing ;  but  if  he  begins  to  do,  that  is,  enters 
upon  the  execution  of  his  agencj  (for  it  is  that  rather  than  a 
mandate  at  common  law),  and  then  fails  to  do  what  he  under* 
takes  to  do,  he  is  liable  for  malfeasance ;  but  only  in  an  action  ex 
delicto  J  and  not  ex  contractu.  (6)  ^  The  case  of  Thome  v.  Deas,  (e) 
in  fact,  rests  upon  this  distinction,  and  is  therefore  properly  de- 
cided ;  but  it  is  treated  as  a  case  of  mandate,  and  an  elaborate 
examination  of  authorities  leads  the  learned  court  to  the  rule  that 
no  mandatary  is  liable,  unless  he,  in  addition  to  his  acceptance  of 
the  property  and  the  trust,  enters  upon  an  execution  of  it,  and 
then  fails  therein.  This  rule,  as  applicable  to  the  mandatary 
properly  so  called,  admits  miifbh  doubt,  although  we  acknowledge 
that  the  question  is  encumbered  with  some  difficulties. 

It  has  indeed  been  very  strenuously  insisted  upon  in  several  in- 
stances, by  able  and  learned  writers,  that  mandates  and  deposits 
are  not  contracts ;  and  that  the  liability  of  bailees  of  this  class 
rests  wholly  upon  the  ground  of  tort.  If  this  were  to  be  taken  as 
the  true  rule  of  law,  it  might  occasion  serious  inconvenience. 
For  it  is  doubtful  whether  gratuitous  bailees  could  be  made  liable 
in  tort  in  sevcrcil  cases  to  which  it  has  generally  been  supposed 
that  their  liability  extended.  But  we  think  there  is  no  insuper- 
able objection  to  considering  mandates  and  deposits  as  contracts, 
and  enforcing  the  obligations  arising  out  of  them  by  the  action 
of  assumpsit.  It  is  obvious  that  the  only  objection  to  so  consider- 
ing them  is  the  alleged  want  of  a  sufficient  consideration.  But 
we  regard  it  as  well  settled  by  the  authorities,  that  the  delivery 
and  acceptance  of  the  goods  constitute  a  sufficient  consid- 
*  100    eration.  (d)     Nor  do  we  regard  it  as  *  an  unreasonable 

(6)  Wilkinson  v.  CoTerdale,  1  Esp.  74 ;  time,  we  belieye,  in  the  King's  Bench,  in 

French  v.  Reed,  6  Binn.  308 ;  Seller  t;.  44  Eliz.  in  the  case  of  Riches  v.  Brigges, 

Work,  1  Marsh,  on  Ins.  209.  Yelv.  4 ;  8.  c.  Cro.  E.  883.    In  that  case 

(c)  4  Johns.  84.  See  infra,  p.  *  103,  the  plaintiff  declared,  that  in  considera- 
note  (/).  tion  of  liaving  delivered  to  tlie  defendant 

(d)  This  was  adjudged  for  the  first  twenty  quarters  of  wheat,  the  defendant 

1  Jenkins  v.  Bacon,  111  Mass.  373,  decided  that  a  gratnitoos  bailee  who  bought  a 
bond  at  the  plaintiflTs  reouest,  which  he  was  to  keep  for  him  and  collect  the  coupons  for 
the  benefit  of  the  plaintirPs  wife,  and  who  subsequently  sent  the  bond  to  the  wife  with- 
out her  or  the  plaintiffs  authority,  was  liable  for  its  loss  without  regard  to  the  question 
of  dilij^nce  or  negligence  on  his  part  Morton,  J.  dissented,  relying  on  Heugh  v.  Lon- 
don, &c.  Co.  L.  R.  5  Ex.  51,  on  the  ground  that  it  was  for  the  jury  to  say  whether 
under  the  circumstances  the  bailee  was  negligent  in  undertaking  to  send,  or  in  the  mode 
of  sending,  the  bond.  —  That  whether  a  gratuitous  bailee  has  been  guilty  of  gross  n^li- 
gence  is  a  question  of  fact,  not  of  law,  see  Carrington  v,  Ficklin,  32  Gratt.  670.  See 
also  Kowing  v.  Manly,  49  N.  Y.  192. 
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doctrine  upon  principle.    It  is  true  that  the  bailee  does  not 
ordinarily  derive  any  benefit  from  such  a  transaction ;  *  bat    *  101 

promfted  apon  request   to  delWer  the  no  consideration,  in  that  case,  but  the 

tame  wheat  again  to  the  plaintiff.    And  haying  the  moner  in  his  possession,  and 

this  was  adjudged,  on  a  motion  in  arrest  being  trusted  with  it,  and  yet  that  was 

of  Judgment,  to  be  a  good  consideration.  •  held  to  be  a  good  consideration. '  And  so 

But  the  case  is  said  to  have  been  after-  a  bare  being  trusted  with  iQiother  man's 

wards  reversed  in  the  Exchequer  Cham-  goods  must  be  tsken  tp  1^  ja  aufficient 

ber.     The  same  point  arose  again  in  2  consideradop,  if  the  'bailee  once  enter 

Jac.,  In  the  case  of  Game  v.  Harvie^  upon  the  tru^^^and  'take  the  goods  into 

TelT.  60,  and  in  6  Jac.  in  the  case  of  liip  itost^sicn  **  ^  \Vheatley  v.  Ix)w,  has 

FSckas  V.  Guile,  Telv.  128.     In  both  of  %}^f8  b«>«rt  considered  as  good  law  from 

these  cases,  the  Court  of  King's^  B<.n^h  tiif  t  time  to  this.    We  are  not  aware  that 

followed  the  decision  of  the  2Ych>Hiucr  any  adjudged  case  has  cast  any  doubt 

Chamber,  revarsing  Rlchei^  p.*  B^flges,  upon  it,  at  least  so  far  as  the  point  in 

but  at  the  same  time  sai^  i^at  that  case  question  is  concerned.     On   the   other 

was  erroneously  reverset^.  -*  Afterwards,  hand,  there  are  numerous  cases  in  which 

in  21  Jac,  the  same'  point  arose  again  in  assumpsit  has  been  sustained  on  no  other 

the  case  of  Wheatley  v.  Low,  Cro.  J.  668.  consideration  than  what  existed  in  that 

In  this  case  the  plaintiff  declared,  that  case.    Thus,  in  the  case  of  Shiells,  as- 

whereas  he  was  obliged  to  J.  8.  in  forty  sienee  of  Goodwin  v,  Blackbume,  1  H. 

pounds    for   the   payment    of    twentr  Bl.  168,  the  defendant,  who  was  a  gen. 

Sounds ;  and  the  bond  being  forfeited,  eral  merchant  in  London,  having  received 
e  delivered  ten  pounds  to  the  defend*  orders  from  his  correspondent  in  Madeira 
ant,  to  the  intent  he  should  pay  it  to  J.  to  send  thither  a  quantity  of  leather  cut 
8.  in  part  of  payment  sms  MlmarA ;  that  out  for  shoes  and  boots,  employed  Good- 
in  consideration  thereof  the  defendant  win,  the  bankrupt,  who  was  a  shoemaker, 
assumed,  Ac.  The  defendant  pleaded  to  execute  the  order.  Goodwin  accord- 
nm-aaamaqmt,  and  a  verdict  having  been  inglv  prepared  the  leather  for  the  de- 
found  for  the  pUintifif,  it  was  moved  in  fendant,  and  at  the  same  time  prepared 
arrest  of  judgment  that  this  was  not  any  another  parcel  of  the  same  kind  of  leather 
ooosideration,  because  it  was  not  alleged  on  his  own  account,  which  he  packed  in 
that  he  delivered  it  to  the  defendant  upon  a  separate  case,  to  be  sent  to  Madeira  on 
his  request ;  and  the  acceptance  of  it  to  a  venture,  requesting  the  recommenda- 
deliver  to  another  stus  marA  could  not  be  tion  of  the  defendant  to  hu  correspond 
any  benefit  to  the  defendant  to  charge  ents  in  the  sale  of  it.  The  two  cases 
him  with  this  promise,  Sed  non  aUocatur ;  were  sent  to  the  defendant's  house,  with 
for,  since  he  accepted  this  money  to  de-  bills  of  parcels ;  and  he,  to  save  tlie  ex- 
liver,  and  promised  to  deliver  it,  it  was  a  pense  and  trouble  of  a  double  entry  at 
good  consideration  to  charge  him.  This  the  custom-house,  voluntarily  and  with- 
Judgment  was  affirmed  in  the  Exchequer  out  any  compensation,  by  agreement  with 
Chamber  on  a  writ  of  error.  This  case  Goodwin,  made  one  entry  of  both  the 
was  sanctioned  to  the  fullest  extent  by  cases,  but  did  it  under  the  denomination 
Lord  HoU,  in  Coggs  v.  Bernard.  He  of  wnmghi  leather,  instead  of  dressed  ieathar, 
there  says :  "  There  has  been  a  question  which  it  ought  to  have  been.  In  conse- 
made ;  if  I  deliver  goods  to  A,  and  in  quence  of  this  mistake,  both  cases  were 
consideration  thereof  he  promises  to  re-  seixed,  and  this  action  was  brought  by 
deliver  them,  if  an  action  will  lie  for  not  the  assignees  of  Goodwin,  to  recover  the 
redelivering  tliem ;  and  in  Yelv.  4,  Juds-  value  of  the  leather  which  he  had  pre- 
ment  was  given  that  the  action  would  pared  on  his  own  account  The  first 
lie.  But  that  Judgment  was  afterwards  count  in  the  declaration  stated,  that  the 
reversed,  and,  according  to  that  reversal,  bankrupt  before  his  bankruptcy  was  pos* 
there  was  Judgment  afterwards  entered  sessed  of  a  quantity  of  leather,  which  he 
for  the  defendant  in  the  like  case,  Yelv.  designed  to  export  to  the  island  of  Ma- 
128.  But  those  cases  were  srumbled  at,  deira,  for  which  purpose  it  was  necessary 
and  the  reversal  of  that  judgment  in  that  a  proper  entry  of  it  should  be  made 
Yelv.  4,  was  said  by  the  Judges  to  be  a  at  the  custom-house ;  that  the  defendant, 
bad  resolution,  and  the  contraiy  to  that  in  consideration  that  the  bankrupt  would 
reveraal  was  afterwards  most  solemnly  permit  him  to  enter  the  said  leather  at 
adjudsed  in  2  Cro.  067,  Tr.  21,  Jac.  1,  in  the  custom-house,  undertook  to  enter  it 
the  King's  Bench,  and  that  Judgment  under  a  right  denomination;  that  the 
aArmed  upon  a  writ  of  error.  And  yet  bankrupt,  confiding  in  the  underuking 
there  Is  no  benefit  to  the  defendant*  nor  of  the  oefendant,  did  permit  him  to  enter 
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this  is  not  necessary  in  order  to  constitute  a  good  consider- 
ation. It  is  sufficient,  if  an  injury  accrues  or  may  accrue  to  the 
bailor,  or  if  he  parts  with  a  present  right.  That  such  is  the  case, 
it  would  seem  that  there  could  be  no  doubt.  He  intrusts  his 
goods  to  the  bailee,  and  thereby  renders  them  liable  to  be  lost  or 
injured^**  ffe  parts  with  his  present  control  over  them,  and  per- 
haps rendefer*lipmi9|^l£  .unable  to  give  the  trust  to  any  one  else,  or 
to  execute  it  hihlsfilf.V*/   .• 

But  although  it  thds-appeacErrti^at  gratuitous  bailees  may  be 
made  liable  ez  eontractUyii  th*ey:h/tx&*pqt  performed  their  con- 
tract, it  is  obvious  that  they  may  alsorB^.ixia&eiiable  ex  delicto ^  if 
they  have  committed  a  tort  upon  the  propeftjr^lnifksted  to  them. 
And  it  is  in  reference  to  their  liability  et  delicto  that  the 
*  102    *  distinction,  which  has  occasioned  so  much  discussion  in 

It  at  the  custom-house  for  exportation ;  the  count  in  question  to  show  that." 
that  the  defendant  did  not  enter  it  under  Sed  rum  aUocahtr,  for  per  Best,  C.  J.,  de- 
a  right  denomination,  but,  on  the  con-  liyerinff  the  Judgment  of  the  court:  *'The 
trary,  made  an  entry  of  it  under  a  wrong  count  has  arerred  that  the  plaintiff,  at 
denomination,  by  means  wnereof,  &c.    If  tlie  defendant's  request,  retained  the  de- 
there  can  be  any  possible  doubt  whether  fendant  to  lay  out  a  sum  of  money  in  the 
this  count  is  wholly  in  assumpsit,  it  may  purchase  of  an  annuity,  and  deliyered 
be  observed,  that  it  was  joined  with  a  him  £700  for  that  purpose;  and  that 
count  for  goods  sold  and  deliyered,  and  a  the  defendant  undertook,  and  faithfully 
count  on  a  quantum  meruit    In  the  case  of  promised  the  plaintiff  to  use  due  and  suf- 
Whitehead  v.  Greetham,  McClel.  &  Y.  ncient  care  to  advance  and  lay  out  that 
205,  in  the  Exchequer  Chamber,  the  dec-  money  in  the  purchase  of  an  annuity,  the 
laration  stated,  that  whereas  the  plaintiff,  payment  whereof  should  be  well  and  suf- 
at  the  special  instance  and  request  of  the  ciently  secured.     Coggs  v.  Bernard  de- 
defendant,  retained  and  employed  the  cides,  that  the  mere  delivery  of  the  article 
defendant  to  lay  out  a  certain  sum  of  is  abundant  consideration.     There  the 
money  for  the  plaintiff,  in  the  purchase  consideration  was  the  delivery  of  brandy, 
of  an  annuity,  to  be  well  and  sufficiently  The  same  consideration  exists  here,  be- 
secured,  he  the  said  defendant  undertook  cause  money  was  delivered.    It  is  said  it 
to  uae  due  and  sufficient  care  to  lay  out  does  not  appear  that  the  delivery  was  the 
the  said  sum  of  money  in  the  purchase  of  consideration  of  the  defendant's  promise, 
an  annuity,  the  payment  whereof  should  But  the  money  was  delivered    by  the 
be  well  and  sufficiently  secured ;  and  the  plaintiff's  hand  to  the  defendant,  which, 
said  plaintiff  in  fact  saith,  &c.   Judgment  m  law,  raises  a  responsibility  in  the  de- 
having  been  given  for  the  plaintiff  in  the  fendant  for  its  application ;  and  when 
King's    Bench,    a    writ    of    error    was  that  fact  is  found  by  the  Jury,  and  that 
brought,  and  the  error  relied  on  was,  that  immediately  after  a  promise  was  made  by 
no  sufficient  consideration  appeared  on  the  defendant  to  the  plaintiff,  must  it  not 
the  face  of  the  declaration.    The  ground  be  taken  that  the  promise  was  in  consid- 
relied  on,  however,  by   TindcU,  for  the  eration  of  the  delivery  ?  "    The  case  of 
plaintiff  in  error,  was,  not  that  the  in-  I>oorman  v.  Jenkins,  2  A.  &  E.  26C,  is 
trusting  the  defendant  with  the  money  equally  in  point.    That  was  an  action  of 
was  not  a  sufficient  consideration,  but  assumpsit,  and  the  declaration  was  very 
that  it  did  not  sufficiently  appear  from  similar  to  those  that  we  have  already 
the  declaration  that  that  was  the  consid-  considered,  and  no  objection  taken  to  it. 
eration  of  the  defendant's  promise.     He  See  also  Shillibeer  v.  Glyn,  2  M.  &  W. 
said:  "It  was  essential  to  the  establish-  143;  Rutgers  r.  Lucet,  2  Johns.  Cas.  92; 
ment  of  his  case  that  the  moving  cause  Robinson  v.  Threadgill,  13  Ired.  L.  39. 
of  the  defendant's  promise  was  the  plain-  And  see  ante,  vol.  i.  p.  *447  ;  Eddy  v.  Liv- 
tiff's   having   intrusted    him  with    this  ingston,  85  Mo.  487 ;  Delaware  Bank  a 
money  to  lay  out,  and  there  is  nothing  in  Smith,  1  Edm.  Sei.  Cas.  361. 
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our  books,  between  non-feasance  and  misfeasance  becomes  im- 
portant. It  seems  sometimes  to  have  been  supposed  that  this 
distinction  has  reference  to  their  liability  ex  contractu;  that  a  man- 
datary does  not  incur  any  obligation  ex  contractu  until  he  enters 
upon  the  execution  of  his  trust,  but  that  he  does  incur  such  ob^ 
ligation  when  he  enters  upon  the  trust,  and  fails  to  go  through 
with  it  or  does  it  badly ;  and  that  if  the  mere  delivery  of  the  goods 
imposes  such  obligation,  it  is  not  on  the  ground  that  such  delivery 
with  the  acceptance  constitutes  a  good  consideration,  but  on  the 
ground  that  it  amounts  to  a  part  execution  of  the  trust.  This, 
however,  we  must  regard  as  erroneous. 

It  is  very  difficult  to  imderstand  how  a  man  can  become  liable  ex 
eantraetu  for  not  completing  a  work  which  he  has  begun,  when  he 
was  under  no  legal  obligation  to  begin  it.  But  when  we  consider 
the  distinction  between  non-feasance  and  misfeasance  in  refer^ 
ence  to  liability  in  tort,  it  becomes  very  intelligible,  (e)    The 

(e)  The  position  which  we  have  en-  proyed.  Bat  when  one  man  does  another 
deaTored  to  maintain,  that  the  distino-  an  injury,  by  unskilfully  and  improperly 
tion  between  witfecuance  and  non-feasance  doing  what  he  had  promised  to  do,  an 
has  exclusive  reference  to  liability  sound-  action  may  be  maintained  to  recover  the 
ing  in  tort,  is  fully  supported  by  the  case  damage,  although  there  was  no  consider- 
of  Benden  v.  Manning,  2  N.  H.  289.  It  ation  for  the  promise.  The  reason  of 
was  an  action  of  assumpsit  against  a  this  distinction  is  yery  obvious,  but  it  is 
tailor  for  making  a  coat  in  an  unskilful  a  distinction  that  cannot  avail  the  de- 
and  improper  manner,  which  he  had  con-  fendant  in  error.  His  action  was  assump- 
tracted  to  make  in  a  skilful  and  proper  sit,  founded  upon  the  breach  of  certain 
manner.  The  consideration  for  the  promises  alleged  to  have  been  made 
promise  laid  in  the  declaration  was  a  upon  certain  considerations.  The  veiry 
certain  sum  of  money  in  that  behalf  gist  of  the  action  was  the  breach  of  a 
paid.  At  the  trial,  the  defendant  ob-  valid  contract.  But,  if  the  promises 
Jected  that  there  was  no  evidence  to  were  made  without  consideration,  they 
prove  the  consideration  so  laid.  The  were  mere  nuda  pacta,  and  no  action 
ooort  instructed  the  juiy  that  the  evi-  could  be  maintained  upon  them.  And  if 
dence,  if  believed,  was  sufficient  to  prove  the  consideration  alleged  were  not  proveil, 
the  consideration  alleged,  and  the  jury  the  action  was  not  supported.  But  if, 
having  returned  a  verdict  for  the  plain-  instead  of  assumpsit,  a  special  action 
tiff,  the  defendant  filed  a  bill  of  excep-  upon  the  case  had  been  brought  for  mts- 
tions,  and  brought  a  writ  of  error.  And  feaBonce,  it  is  very  clear  that  no  consider- 
tbe  coort  having  decided  that  there  was  ation  need  have  been  alleged  or  proved. 
no  evidence  to  prove  the  consideration  The  gist  of  such  an  action  would  have 
alleged,  the  defendant  in  error  contended  been  the  misfeasance^  and  it  would  have 
that  the  action  might  be  supported  on  the  been  wholly  immaterial  whether  the  con- 
ground  of  a  misfeasance.  But  Richard-  tract  was  a  valid  one  or  not"  See  also 
son,  C.  J.,  said :  "  It  has  been  contended  Elsee  v.  Gatward,  6  T.  R.  143,  which  sub- 
on  the  part  of  the  defendant  in  error  that  stantially  recognizes  the  same  distinction, 
this  action  is  brought  to  recover  damages,  —  If  our  positions  are  correct,  it  follows, 
not  for  a  mere  ntm-feasanee,  but  for  a  mis-  that  in  all  cases  of  proper  mandate,  that 
feasance,  and  therefore  it  was  unneoes-  is,  where  property  is  intrusted,  the  bailor 
sary  to  allege  or  prove  a  consideration.  m€^  have  two  remedies  for  any  injury 
It  is  very  dear  that  no  man  can  be  liable  done  him  bv  the  bailee.  He  may  have 
for  the  mere  non-performance  of  a  prom-  an  action  of  assumpsit  for  a  breach  of 
ise  made  without  consideration ;  of  course,  contract  on  the  part  of  the  bailee  ;  or  if 
wlien  an  action  is  brought  to  recover  dam-  the  conduct  of  the  bailee  amounts  to  an 
ages  for  the  non-performance  of  a  con-  actionable  tort,  the  bailor  may  waive  the 
tracts  a  consideration  must  be  alleged  and  contract,  and  bring  an  action  sounding 
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*  103    common  law  looks  upon  an  injury  which  *  accrues  from 

mere  nonfeasance  as  too  remote  to  lay  the  foundation  for 
an  action  of  tort;  for  this  purpose  it  requires  that  the  injury 
should  be  the  direct  and  immediate  consequence  of  the  conduct 
complained  of.  (/) 

Bankers  are  so  far  mandataries,  that  they  receive  notes  for  col- 
lection, and  render  similar  services,  without  specific  pay;  but 
they  certainly  do  this  for  the  sake  of  the  general  and  indirect 
benefit  they  derive  from  the  business,  and  are  undoubtedly  liable 
for  negligence  in  the  discharge  of  the  duties  they  undertake,  (jg) 
But  a  further  question  has  arisen  in  relation  to  banks  of  deposit 
and  collection.  It  is  this :  If  a  notary,  another  bank,  or  other 
agent  employed  by  a  bank  for  collection  is  negligent  or  mistaken 
as  to  demand  or  notice,  and,  by  this  or  any  other  negUgence  or 
error,  prevents  or  retards  the  collection  of  the  money,  is  the  bank 
responsible  to  the  holder,  and  how  far  ?  Some  courts  have  held 
that  the  bank  is  only  an  agent  to  employ  a  sub-agent  to  do  what 
it  cannot  do  itself,  and  therefore  its  responsibility  should  be  only 

for  due  care  and  skill  in  selecting  and  employing  the  sub- 

*  104    agent,  (A)  while  others  hold  that  *  the  bank  is  an  agent 

in  tort  On  the  other  hand,  in  cMet  of  Utica  v.  McKinster,  11  Wend.  478;  Me- 
niere gratuitoos  asency,  where  no  prop-  chanics  Bank  v.  Merchants  Bank,  6  Met. 
erty  is  intrusted,  the  only  remedy  which  18.  Chancellor  Kent  says :  "  Receiving 
the  principal  can  have  against  the  agent  a  letter  to  deliyer,  or  money  to  pay,  or  a 
is  by  an  action  ex  delicto.  And  if  the  agent  note  by  a  bank  to  collect,  and  by  negU- 
has  committed  no  act  which  amounts  to  gence  omitting  to  perform  the  trust,  the 
an  actionable  tort,  the  principal  is  witA-  mandatary,  though  acting  gratuitously, 
out  remedy.  It  should  be  obserred,  how-  becomes  responsible  for  cUimages  result- 
ever,  that  the  delivery  of  a  letter  to  be  ing  from  his  negligence.  The  delivery 
carried  from  place  to  place,  or  the  deliv-  and  receipt  of  the  letter,  money,  or  note, 
ery  of  a  promissory  note  or  bill  of  ex-  creates  a  sufficient  consideration  to  sup- 
clunge  for  the  purpose  of  collection  port  the  contract,  and  is  a  part  execution 
would  probably  be  held  to  be  proper  of  it."  See  2  Kent,  Com.  671,  n.  {a). 
mandates,  and  the  bailee  in  such  cases  (k)  It  seems  to  be  held,  in  tlie  following 
would  be  held  liable  ex  contractu.  Bobin-  cases,  that  where  bills  or  notes  are  de- 
son  V.  Threadgill,  13  Ired.  L.  41.  posited  with  a  bank  for  eoUection,  the 

(./)    See  Salem  Bank  v.  Gloucester  imnk    is    an   agent   to   collect,  and  not 

Bank,  17  Mass.  1.    The  leadine  case  on  merely  to  transmit  for  collection,  and  is 

this  point  in  this  country  is  Thome  v.  liable  for  the  neglect  of  any  of  its  agents, 

Deas,  4  Johns.  84,  already  referred  to.  however  proper  the  selection  may  have 

In  that  case  A  and  B  being  joint  owners  been.      Allen   v.    Merchants    Bank,  23 

of  a  vessel,  A  voluntarily  undertook  to  Wend.  216,  overruling  s.  o.  in  16  Wend, 

get  the  vessel  insured,  but  neglected  to  482.     Bank  of  Orleans  v.  Smith,  8  HiU 

do  so,  and  the  vessel  was  afterwards  (N.  T.),  MO;   Montgomery  Co.  Bank  v, 

lost.      The  court   held,  that  no   action  Albany  City  Bank,  8  Seld.  460;    Van 

would  lie  against  A  for  the  non-perform-  Wart  v.  Woolev,  3  B.  &  C.  489 ;  Thom- 

ance  of  this  promise,  though  B  sustained  son  v.  Bank  of  South  Carolina,  3  Hill 

a  damage  thereby.     See  also  Balfe  o.  (S.  C),  77;  Mechanics  Bank  r.  Earp,  4 

West,  22  £.  L.  &  £.  606  i  a.  o.  18  C.  B.  Rawle,  384 ;  Taber  v,  Penett,  3  Gallison, 

466.  666.    See  also,  as  to  the  general  prin- 

(g)    Smedes   v.   Bank   of    Utica,  20  ciple,  ante,  vol  i.  p.  *  84. 
Johns.  372;  s.  c.  8  Cowen,  662 ;  Bank  of 
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for  collection,  and  is  itself  responsible  foi  due  care  and  skill 
in  all  the  acts  and  measures  necessary  for  collection,  whether 
they  are  performed  through  the  officers  of  the  bank,  or  through 
other  agents  employed  by  the  bank.  («)  The  authorities  on  this 
subject  cannot  be  reconciled.  We  suppose  a  different  doctrine 
will  be  held  in  different  States,  according  to  the  decisions  of  each 
State.  These  authorities  are  gathered  in  the  three  preceding  notes. 

A  cashier  of  a  bank  is  its  agent  for  many  important  purposes ; 
and  the  United  States  Supreme  Court  have  held  (two  justices 
dissenting)  that  he  has,  by  virtue  of  his  office,  the  power  to  cer 
tify  a  check  and  bind  the  bank  by  his  certificate.  («)  ^ 

A  bank  has  also  a  lien  on  its  deposits  for  the  general  balance  it 
has  against  the  depositor,  (^f)  ^  imless  the  deposit  is  made  by  an 
agent  for  a  principal  who  is  the  only  owner  of  the  property.  But 
if  so  made,  and  the  bank  knows  this  agency ;  or  if  not  knowing 
it,  and  supposing  the  agent  to  be  owner,  the  bank  has  made  no 
advance  to  the  agent  as  depositor  on  the  security  of  the  deposit, 
the  bank  has  no  lien.  (Jc)  ^ 

(0  That  tbe  bank  is  responsible  only  Washington  v,  Neale  ft  Triplett,  1  Pet. 

for  doe  care  and  diligence  in  selecting  its  25.    It  may  be  inferred,  perhaps,  from 

agents,  and  in  transmitting  or  submitting  C.  J.  MarahalTs  language  in  this  fast  case, 

the  papers  to  them,  may  be  gathered  that  the  Supreme  Court  of  the  United 

from  Fabens  v.  Mercantile  Bank,  23  Pick.  States  would  extend  the  responsibility  of 

890;  Dorchester  and  Milton  Bank  v.  New  a  bank  for  collection,  oyer  the  conduct 

Engbuid   Bank,  1  Cush.   177 ;    Warren  of  all  its  agents. 

Bank  v.  Suffolk  Bank,  10  Cush.  683 ;  (tt)  Merchants  Bank  v.  State  Bank,  10 

East  Haddam  Bank  u.  ScoyU,  12  Conn.  Wallace,  604.    See  also  Pope  t^.  Bank  of 

SOS;  Jackson  v.  Union  Bank,  0  Har.  A  Albion,  50  Barb.  226. 

J.  146;  Baldwin  v.  Bank  of  Louisiana,  1  ( /)  Brandao  v.  Bamett,  3  C.  B.  681 ; 

La.  An.  15;  Bellemire  v.  Bank  of  U.  S.  12  CI.  &  F.  787;  3  M.  G.  &  S.  530;  Jones 

4  Whart  105.    That  banks  which  receiye  v.  Starkey,  11  E.  L.  &  £.  235. 

bilis  for  trwumiMtion  only,  are  responsible  {k)  Bank  of  Metropolis  t*.  N.  E.  Bank, 

only  for  due  care  and  diligence  m  trans-  6  How.  212.    But  see,  as  perhaps  contra, 

mitting,  is  the  doctrine  of    Mechanics  Lawrence  v,  Stonington  Bank,  6  Conn. 

Bank  v.  Earp,  4  Bawle,  884,  and  Bank  of  521. 

1  Cook  9.  State  Bank,  52  N.  Y.  96 ;  but  an  asslstantK^shier  cannot  so  certify  in  the 
absence  of  usage.  Pope  v.  Albion  Bank,  57  N.  T.  126.  So  a  cashier,  by  signing  a  trans- 
fer in  blank  upon  the  back  of  a  certificate  of  stock  ihiudulently  altered,  will  estop  the 
bank  from  denying  itt  genuineness,  Morse  v.  Massachusetts  Bank,  1  Holmes,  209  ;  and 
a  cashier's  refusal  to  transfer  stock  held  by  it  as  collateral,  binds  the  bank,  Case  v. 
Bank,  100  U.  8. 446.  As  to  the  forther  abiU^  of  a  cashier  to  bind  the  bank,  see  Cocheco 
Bank  e.  Haskell,  51  N.  H.  116;  West  Bank  o.  Shawnee  Bank,  95  U.  8.  557 ;  Dorsey  v. 
Abrams,  85  Penn.  St  299 ;  Ziesler  v.  Bank,  98  Penn.  St.  393.  So  a  teller's  frandalent 
statement,  that  a  certificate  of  deposit  signed  by  a  firm,  the  members  of  which  were  the 
bank's  president  and  cashier,  is  the  same  as  the  bank's  certificate,  binds  the  bank,  Steckel 
V.  Bank,  93  Penn.  St  876 ;  and  where  a  bank  officer  induced  one  to  sign  a  note,  fraud- 
nleatly  representing  it  as  a  receipt,  the  hank  cannot  recoyer,  Resh  i;.  Bank,  97  Penn. 
8t897. 

>  Australia  Bank  v.  White,  4  App.  Cas.  413. 

'  Where  an  insurance  agent,  as  such,  deposited  premiums  collected  with  a  bank,  with 
the  latter's  knowledge,  against  which  to  draw  checks  for  transmission,  it  was  held,  in  an 
action  brought  by  the  insurance  company  to  recoTer  tbe  balance  of  such  fund,  that  a  lien 
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A  mandatary,  as  we  have  already  intimated,  is  generally 
bound  to  exercise  only  slight  diligence,  and  is  responsible  only 
for   gross    neglect.  (Z)     The    parties    may,  however,  vary    the 


(/)  The  Roman   law  seems  to  have 
been  different  in  this  respect.    By  that 
law  every  mandatary  seems  to  have  been 
bound   to  bestow  on    the  matter  with 
which  he  was  charged  all  the  diligence 
and  skill  which  the  proper  execution  of 
it  reouired.    See  StOTV  on  Bailm.  §  173. 
Sir  Wiliiam  Jones  professed  to  follow  the 
lioman  law  in  this  respect,  but  attempted 
to  make  a  distinction  between  a  mandate 
to  carry  and  a  mandate  to  perform  a  work, 
holding  that  the  rule  did  not  apply  to  the 
former,  and  that  mandataries  of   that 
class  were,  like  depositaries,  liable  only 
for  gross  negligence.    Essay  on  Bailm. 
62,  62.    Mr.  Justice  Sfory  is  of  opinion 
that  there  is  no  foundation  for  this  dis- 
tinction in  the  Roman  law,  and  there  cer- 
tainly is  none  in  our  law.    On  the  other 
hana,  the  rule  is  perfectly  established 
with  us  that  the  same  degree  of  diligence 
is  required  in  cases  of  mandate,  whether 
it  be  to  carry  or  to  perform  work,  as  in  cases 
of  deposit.     This  was  yery  authorita- 
tively declared  in  the  case  of  Shiells  v. 
Blackbume,  1   H.  Bl.  168,  the  facts  of 
which  are  stated  ante,  p.  *09,  note  (</). 
Lord   Loughborough   there  observed :    "  I 
agree  with  Sir  William  Jones,  that  where 
a  bailee  undertakes  to  perform  a  gratui- 
tous act,  from  which  the  bailor  alone  is 
to  receive  benefit,  there  the  bailee  is  only 
liable  for  gross  negligence ;  but  if  a  man 
'gratuitously  undertakes  to  do  a  thing  to 
the  best  of  his  skill,  where  his  situation 
or  profession  is  such  as  to  imply  skill,  an 
omission  of  that  skill  is  imputable  to  him 
as  gross  negligence.     If  m  this  case  a 
ship-broker,  or  clerk  in  the  custom-house, 
had  undertaken   to  enter  the  goods,  a 
wrong  entry  would  in  them  be  g^oss  neg- 
ligence, because  their  situation  and  em- 
Sloyment  necessarily  imply  a  competent 
egree  of  knowledge  in  making  such  en- 
tries.    But  when  an  application,  under 
the  circumstances  of  this  case,  is  made  to 
a  general  merchant  to  make  an  entry  at 
the  custom-house,  such  a  mistake  as  this 
is  not  to  be  imputed  to  him  as  gross  neg- 
ligence.*'    See  also,  to  the  same  point, 
Stanton  v.  Bell,  2  Hawks,  146 ;  Beardslee 
V.  Richardson,  11  Wend.  26.    No  definite 
rule  can  be  laid  down  as  to  what  will 
constitute  gross  negligence  in  each  par- 
ticular case.   For  this  purpose,  the  nature 


and  circumstances  of  the  case,. and  the 
terms  of  the  contract,  must  be  carefully 
attended  to.  In  the  case  of  Fellowes  v, 
Gordon,  8  B.  Mon.  416,  the  plaintiff, 
being  indebted  to  the  defendant,  and 
holding  a  note  against  the  owners  of  a 
certain  steamer,  delivered  the  note  which 
he  so  held  to  the  defendant  to  be  collected 
through  a  certain  house  at  New  Orleans, 
with  which  the  defendant,  who  had  a 
house  at  Louisville,  was  connected,  the 
proceeds  to  be  applied  to  the  payment  of 
the  defendant's  demand.  When  the  note 
was  delivered,  the  plaintiff  informed  the 
defendant  that  the  solvency  of  the  boat 
and  owners  was  doubtful,  and  that  the 
only  probable  means  of  saving  the  claim 
was,  to  attach  the  boat  at  New  Orleans 
on  her  first  arrival  there  after  the  note 
became  due,  unless  the  note  should  be 
paid.  The  note  was  sent  by  the  defend- 
ant to  the  house  at  New  Orleans,  by 
which  it  was  presented  and  payment  de- 
manded, on  the  first  arrival  of  the  boat 
at  that  city,  but  on  payment  of  $100 
(one-sixth  only  of  the  debt),  the  boat  was 
permitted  to  aepart,  and  on  her  arrival  at 
Nashville  a  short  time  afterwards,  she 
was  attached  for  other  debts  and  sold, 
before  the  note  was  returned  to  the  plain- 
tiffs, for  an  amount  not  sufilcient  to  pay 
the  attaching  creditors.  The  court  held 
this  to  be  a  breach  of  duty  for  which  the 
defendant  was  liable.  And  Marshall,  C. 
J.,  said :  "  Regarding  the  houses  at  Louis- 
ville and  New  Orleans  as  merely  gratui- 
tous bailees,  still,  having  undertaken  the 
commission,  and  proceeded  in  its  execu- 
tion, each  was  bound  to  proceed  with 
reasonable  care  and  diligence,  according 
to  the  terms  of  the  mandate.  And  a 
failure  in  the  performance  of  this  obli- 
gation was  a  breach  of  duty,  for  which, 
on  well-established  principles,  the  delin- 

3uent  party  is  liable  in  case  of  loss  pro- 
uced  by  his  neglect.  A  bailee,  receiving 
property  under  particular  directions  as 
to  its  disposition,  impliedly  undertakes 
to  dispose  of  it  according  to  those  direc- 
tions, and  may  be  made  liable  for  the 
loss  consequent  upon  his  failure  or  neg- 
lect to  do  so,  and  especially  if  he  actually 
proceed  with  the  business  committed  to 
him."  On  the  other  hand,  in  the  case  of 
Whitney  v.  Lee,  8  Met.  91,  where  a  prom- 


did  not  exist  on  such  fund  in  the  bank's  favor,  becanse  of  an  obligation  due  from  the 
agent,  althoogh  the  fund  included  the  agent's  commissions.  National  Bank  v.  Insu^ 
ance  Co.  104  U.  8.  54. 
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*  terms  of  the  contract  at  their  pleasiire  by  a  Bpecial  agree-  *  105 
ment.  So  a  mandatary  may  impose  upon  himself  an  ad- 
ditional degree  *of  liability  by  his  interfering  with  the  *106 
property  committed  to  his  charge,  by  which  its  custody  is 
rendered  more  insecure,  (m)  So  it  may  be  gathered  from  the 
cases,  and  from  obvious  reasons,  that  where  the  work  to  be  done 
requires  peculiar  skill  and  care,  and  the  mandataiy  undertakes 
it  in  such  way  as  to  be  bound  to  go  through  with  it,  the  want 
of  the  required  skill  and  care  would  be  negligence  enough,  (n) 


iMorj  note  was  dellyered  to  the  defend- 
ant,  on  bis  yolontariljr  undertaking,  with- 
ont  reward,  *'  to  aecure  and  take  care  of 
it,"  it  was  kefd,  that  he  was  not  bound  to 
take  any  active  measures  to  obtain  secu- 
rity, but  was  simply  bound  to  keep  the 
note  carefully  and  securely,  and  receive 
the  money  due  thereon  when  offered. 
Shaw,  C.  J.,  remained:  "The  term,  to 
'secure/  may  be  deemed  ambiguous, 
meaning  either  to  obtain  security,  or  to 
keep  securely;  bufc  associated  with  the 
weras '  take  care  of,'  and  being  a  grata!- 
tons  undertaking,  we  do  not  understand 
that  the  defen&nt  was  to  take  actiye 
measures  to  obtain  security,  but  simply 
to  keep  the  note  carefully  and  securely, 
and  reoeiTe  the  money  due  thereon,  when 
offered.  This  last  authority  and  duty 
would  seem  to  result  from  the  custody  of 
the  note.  .  .  .  The  law  has  endeavored 
to  make  a  distinction  in  the  degrees  of 
care  and  diligence  to  which  different 
bailees  are  bound;  distinguiahing  be- 
tween gross  negligence,  ordinary  negli- 
gence, and  slisht  negligence ;  though  it 
U  often  dilBciut  to  mark  the  line  where 
the  one  ends  and  the  other  begins.  And 
it  must  be  often  left  to  the  jury,  upon 
the  nature  of  the  subject-matter,  and  the 
particular  circumstances  of  each  case, 
with  suitable  remarks  by  the  judge,  to 
say  whether  the  particular  case  is  within 
the  one  or  the  other."  See  also  Mechan- 
ica  and  Traders  Bank  v.  Gordon,  5  La. 
Ad.  6(^. 

(m)  Nelson  o.  Macintosh,  1  Stark.  287 ; 
Bradish  v.  Henderson,  1  Dane,  Abr.  810. 

(fi)  See  the  remarks  of  Lord  Zxhi^A- 
bori^  in  the  case  of  Shiells  u.  Black- 
bume,  quoted  ante,  p.  *104,  note  (/). 
Mr.  Justice  Heath,  in  the  same  case,  said : 
"  If  a  man  applies  to  a  surgeon  to  attend 
him  in  a  disorder,  for  a  reward,  and  the 
surgeon  treats  him  improperly,  there  is 
gross  negligence,  and  the  surgeon  is  liable 
to  an  action ;  the  surgeon  would  also  be 
liable  for  such  negligence,  if  he  undertook 
gr^$  to  attend  a  sick  person,  becaoie 


his  situation  implies  skill  in  surgery ;  but 
if  the  patient  applies  to  a  man  of  a  dif- 
ferent employment  or  occupation,  for  his 
gratuitous  assistance,  who  either  does 
not  exert  all  his  skill,  or  administers  im- 
proper remedies  to  the  best  of  his  ability, 
such  person  is  not  liable."  But  even  a 
mandatary,  whose  occupation  implies 
peculiar  sldll,  is  not  required  to  exercise 
the  greatest  amount  of  skill ;  if  he  exer- 
cises such  skill  as  is  usually  exercised  by 
members  of  his  profession,  it  is  sufficient 
The  law  upon  uis  subject  is  admirably 
stated  by  Mr.  Justice  Porter,  in  the  case 
of  Percy  v.  Millaudon,  20  Mart.  (La.)  ^ 
76.  His  language  was  as  follows :  "  It  is 
said  by  a  writer  of  great  authority  [Po- 
thier],  who  treats  of  the  doctrine  of  man- 
date, that  the  mandatary  cannot  excuse 
himself  by  alleging  a  want  of  ability 
to  discharge  the  trust  undertaken.  That 
it  will  not  be  sufficient  for  him  to  say  he 
acted  to  the  best  of  his  ability,  because 
he  should  have  formed  a  more  just  esti- 
mate of  his  own  capacity  before  he  en- 
gaged himself.  That,  if  he  had  not 
agreed  to  become  the  agent,  the  principal 
could  have  found  some  other  person 
willing  and  capable  of  transacting  the 
business  correctly.  This  doctrine,  if 
sound,  would  make  the  attorney  in  fact 
responsible  for  every  error  in  judgment, 
no  matter  what  care  and  attention  he 
exercised  in  forming  his  opinion.  It 
would  make  him  liable  to  the  principal 
in  all  doubtful  cases,  where  the  wisdom 
or  legality  of  one  or  more  alternatives 
was  presented  for  his  consideration,  no 
matter  how  difficult  the  subject  was. 
And  if  the  embarrassment,  in  the  choice 
of  measures,  grew  out  of  the  legal  diffi- 
culty, it  would  require  from  him  knowl- 
edge and  learning,  which  the  law  only 
J»resumes  to  those  who  have  made  the 
urisprudence  of  their  country  the  study 
of  their  lives,  and  which  knowledge  often 
fails  in  them  from  tiie  intrinsic  difficulty 
of  the  subject,  and  the  fallibility  of 
human  judgment    It  is  no  doubt  true, 
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*  107  So  if  he  enters  upon  the  *  ondertaking,  it  is  said  that  he 
must  obey  instructions,  or  be  liable  for  his  departure,  (o) 
Indeed,  it  would  be  in  that  case  gross  negligence.  But  it  might 
be  otherwise,  if  the  owner  had  no  reason  to  believe  that  the  man- 
datary possessed  skill  sufficient  for  the  precise  purpose  for  which 
he  was  employed ;  and  certainly  would  be,  if  he  had  good  reason 
to  know  that  he  had  not  the  skill ;  as  if  i  he  gave  a  valuable  watch 
to  be  repaired,  to  one  whom  he  knew  was  not  a  watchmaker ;  or 
to  one  who,  although  a  watchmaker,  was  known  by  him  to  be  un- 
accustomed to  watches  of  that  kind.  All  these  differences  rest 
upon  the  ground  of  the  presumed  intention  of  the  parties.  And 
on  the  same  principle,  although  the  subject-matter  of  the  mandate 
do  not  necessarily  imply  superior  skill  in  the  mandatary,  still,  if  he 
is  known  to  possess  superior  skill  he  is  bound  to  exercise  it.  ( j?) 


that  If  the  baiiness  to  be  transacted  pre- 
■nppoees  the  exercise  of  a  peculiar  kind 
of  knowledge,  a  person  who  would  ac- 
cept the  office  of  mandatanr,  totally  igno- 
rant of  the  subject,  could  not  excuse 
himself  on  the  ground  that  he  discharged 
his  trust  with  fidelity  and  care.  A  law- 
yer who  would  undertake  to  perform  the 
duties  of  a  physician ;  a  physician  who 
would  become  an  sgent  to  cairy  on  a 
suit  in  a  court  of  justice;  a  bricklayer 
who  would  propose  to  repair  a  ship,  or  a 
landsman  who  would  embark  on  board  a 
vessel  to  navigate  her,  may  be  presented 
as  examples  to  illustrate  this  distinction. 
But  when  the  person  who  is  appointed 
attorney  in  fact  has  the  qualifications 
necessary  for  the  discharge  of  the  ordi- 
nary  duties  of  the  trust  imposed,  we  are  of 
opinion  that  on  the  occurrence  of  diffi- 
culties in  the  exercise  of  it,  which  offer 
only  a  choice  of  measures,  the  adoption 
of  a  course  from  which  loss  ensues  can- 
not make  the  agent  responsible,  if  the 
error  was  one  into  which  a  prudent  man 
might  hare  fallen.  The  contrary  doc- 
trine seems  to  us,  to  suppose  the  posses- 
sion, and  require  the  exercise,  of  perfect 
wisdom  in  fallible  beings.  No  man  would 
undertake  to  render  a  service  to  another 
on  such  severe  conditions.  The  reason 
given  for  the  rule,  namely,  that  if  the 
mandatary  had  not  accepted  the  office,  a 
person  capable  of  discharging  the  duty 
correctly  would  have  been  found,  is  quite 
unsatisfactory.  The  person  who  would 
have  accepted,  no  matter  who  he  might 
be,  must  have  shared,  in  common  with 
him  who  did,  the  imperfection  of  our 
nature ;  and  consequently  must  be  pre- 
sumed Just  as  liable  to  have  mistaken  the 

116 


correct  course.  The  test  of  responsibility, 
therefore,  should  be,  not  the  certainty  of 
wisdom  in  others,  but  the  possession  of 
ordinary  knowledge;  and  by  showing 
that  the  error  of  the  agent  is  of  so  gross 
a  kind,  that  a  man  of  common  sense  and 
ordinary  attention  would  not  have  fallen 
into  it  The  rule  which  fixes  responsi- 
bility, because  men  of  unerring  sagacity 
are  supposed  to  exist,  and  would  have 
been  found  by  the  principal,  appears  to 
us  essentially  erroneous."  ' 

(o)  Fellows  V.  Gordon,  8  B.  Mon.  415 ; 
Ferguson  v.  Porter,  8  Fla.  27.  See  note 
(/),  tupra. 

(p)  Wilson  V.  Brett,  11  M.  &  W.  113. 
This  was  an  action  on  the  case  for  negli- 
gence in  riding  the  plaintiff's  horse.  The 
plaintiff  had  intrusted  the  horse  in  ques- 
tion to  the  defendant,  requesting  him  to 
ride  it  to  Peckham,  for  the  purpose  of 
showing  it  for  sale  to  a  Mr.  Margetson. 
The  defendant  rode  the  horse  to  Peck- 
ham,  and,  for  the  purpose  of  showing  it, 
took  it  into  the  East  Surrey  race-ground, 
where  Mr.  Margetson  was  engaged  with 
others  playing  the  game  of  cricket ;  and 
there,  in  consequence  of  the  slippery 
nature  of  the  ground,  the  horse  slipped 
and  fell  several  times,  and  in  falUnff 
broke  one  of  his  knees.  It  was  proved 
that  the  defendant  was  a  person  conver- 
sant with  and  skilled  in  horses.  Rolfi^ 
B.,  before  whom  the  cause  was  tried,  told 
the  iury  that,  under  the  circumstances, 
the  defendant,  being  shown  to  be  a  person 
skilled  in  the  management  of  horses,  was 
bound  to  take  as  much  care  of  the  horse 
as  if  he  had  borrowed  it.  And  the  Court 
of  Exchequer  held  this  instruction  to  be 
correct.    iParke,  B,,  said:  "I  think  the 
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When  a  thing  is  borrowed,  to  be  used  by  the  borrower,  without 
any  reward  or  compensation  to  be  received  by  the  owner  from 
him,  this  transaction  resembles  the  two  former,  in  so  far  as  it  is 
gratuitous.  But  it  is  unlike  them,  in  that  the  benefit  belongs  ex- 
clusively to  the  bailee ;  and  he  is  therefore  bound  to  great  care, 
and  liable  for  slight  negligence.  (;)  ^ 

What  constitutes  this  negligence,  or,  in  general,  what  are  the 
rules  which  belong  to  this  species  of  bailment,  we  cannot  ascer- 
tain to  any  great  extent  from  adjudicated  cases,  as  there  are  few 
which  distinctly  decide  such  questions.  But  in  the  case  of  Coggs 
V.  Bernard,  so  often  cited,  Holt  lays  down  certain  principles,  which 
he  takes  from  Bractan^  who  borrows  them  from  the  civil  law. 
Resting  upon  such  authority,  and  also  upon  manifest  reason  and 
justice,  they  may  be  deemed  the  rules  of  law  on  this  subject ;  and 
we  give  them  in  a  note  below,  in  the  words  of  HolU  (r) 

ttnction  I  intended  to  make  was,  that  a 
gratnitoQS  bailee  is  only  bound  to  exer- 
cise BQch  skiU  as  he  possesses,  whereas  a 
luier  or  borrower  may  reasonably  be 
taken  to  represent  to  the  party  who  lets, 
or  from  whom  he  borrows,  that  he  is  a 
person  of  competent  skill.  If  a  person 
more  skilled  knows  that  to  be  dangerous 
which  another  not  so  skilled  as  he  does 
not,  snrely  that  makes  a  difference  in  the 
liability.  I  said  I  conld  see  no  difference 
between  neffiigence  and  arosi  negligence  — 
that  it  was  the  same  thing,  with  the  ad- 
dition of  a  yituperative  epithet"  It  does 
not  distinctly  appear  by  the  report  of 
this  case  whether  the  bailor  knew  that 
the  bailee  possessed  superior  skill  or  not. 
We  think,  nowever,  it  must  be  presumed 
that  he  did  not  know  it,  or  at  least  had 
reason  to  suppose  that  such  was  the  case. 
Bee  ante,  p.  'OS,  note  (i). 

iq)  Phillips  V.  Condon,  14  Ul.  S4.  See 
also  to  same  effect,  Howard  v.  Babcock, 
21  ni.  250,  where  the  liability  is  care- 
fully stated ;  and  also  Bennett  v.  O'Brien, 
87  m.  250. 

(r )  "  As  to  the  second  sort  of  bailment, 
namely,  commodatuntf  or  lendinsr  ^ititif,  the 
borrower  is  bound  to  the  stnctest  cart 


waa  left  quite  correctly  to  the  jury. 
The  defendant  was  shown  to  be  a  person 
cooTersant  with  horses,  and  was  there- 
fore bound  to  use  such  care  and  skill  as  a 
person  oonrersant  with  horses  might  rea- 
sonably be  expected  to  use ;  if  he  did  not, 
he  was  guilty  of  negligence.  The  whole 
effect  of  what  was  said  by  the  learned 
judge  as  to  the  distinction  between  this 
case^nd  that  of  a  borrower,  was  tliis: 
that  this  particular  defendant,  being  in 
fact  a  person  of  competent  skill,  was  in 
effect  m  the  same  situation  as  that  of  a 
borrower,  who  in  point  of  law  represents 
to  the  lender  that  he  is  a  person  of  com- 

Ktent  skill.  In  the  case  of  a  gratuitous 
ilee.  where  his  profession  or  situation 
b  such  as  to  imply  the  possession  of  com- 
petent skill,  he  is  equally  liable  for  the 
neglect  to  use  it."  Aldenon,  B. :  "  The 
leuned  jndse  thought,  and  correctly, 
that  this  defendant  beine  shown  to  be  a 
person  of  competent  skill,  there  was  no 
differenoe  between  his  case  and  that  of  a 
borrower ;  because  the  only  difference  is, 
that  there  the  party  bargains  for  the  use 
of  competent  skill,  which  here  becomes 
immaterial,  since  it  appears  that  the  de- 
fendant haa  it."     Bo(/e,  B.     ''The  dis- 


1  Hagebusb  v.  Bagland,  78  UL  40. 
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*  109        *  It  would  seem  that  a  gratuitous  lender  for  us6,  is  liable 
to  the  party  to  whom  he  lends,  for  mischief  directly  result- 
ing from  the  unsafe  condition  of  the  article,  if  that  be  known  to 
the  lender.  («) 

SECTION  IV. 

PIGNXTS. 

We  now  enter  upon  a  topic  of  more  interest,  inasmuch  as  the  ques- 
tions which  belong  to  it  are  of  more  frequent  occurrence. 


and  diligence,  to  keep  the  goods  lo  as  to 
restore  them  back  again  to  the  lender, 
because  the  bailee  has  a  benefit  by  the 
use  of  them,  so  as  if  the  bailee  be  guilty 
of  the  least  neglect  he  will  be  answera^ 
ble ;  as  if  a  man  should  lend  another  a 
horse  to  go  westward,  or  for  a  month ;  if 
the  bailee  go  northward,  or  keep  the 
horse  above  a  month,  if  any  accident 
happen  to  the  horse  in  the  northern 
Journey,  or  after  the  expiration  of  the 
month,  the  bailee  will  be  chargeable; 
because  he  has  made  use  of  the  horse 
contrary  to  the  trust  he  was  lent  to  him 
under,  and  it  may  be  if  the  horse  had 
been  used  no  otherwise  than  he  was  lent, 
that  accident  would  not  have  befallen 
him.  This  is  mentioned  in  Bracton,  fol. 
99  a;  his  words  are:  Is  autem  cut  res 
(tUqua  vtendfi  datur^  re  oUigaiur^  qua  com- 
moaata  esty  sed  magna  differentia  est  inter 
mutuam  et  commodatum;  quia  is  qui  rem 
mutuam  accepit  ad  ipsam  restituendam  tens' 
tUTf  vel  ejus  pretium,  si  forte  incendio,  ruina, 
naufragiOy  out  iatronum  vel  koetium  incuniu, 
consumpta  fuerit,  vel  deperdita,  suUrcuta,  vel 
ahkUa.  Et  qui  rem  utendam  acoepii^  non 
suffidt  ad  rei  custodiamt  quod  talem  dUigen- 
tiam  adhibeatf  qualem  suis  rebus  propriis 
adhibere  solet,  si  alius  earn  diligentius  potuit 
custodire  ;  ad  vim  autem  majorem  vel  casus 
fartuitos  non  tenetur  quis,  nisi  culpa  sua  inter- 
venerit,  Ut  si  rem  sibi  commodatam  domi, 
secum  detulerit  cum  peregre  profectusjuerit,  et 
illam  ineursu  hoslium  vel  nrcBoonum  vel  nau- 
fragio  amiseritf  non  est  aubium  quin  ad  ret 
restitutionem  teneatur.  I  cite  this  author, 
though  I  confess  he  is  an  old  one,  because 
his  opinion  is  reasonable,  and  very  much 
to  my  present  purpose,  and  there  is  no 
authority  in  the  law  to  the  contrary. 
But  if  the  bailee  put  this  horse  in  his 
stable,  and  he  were  stolen  from  thence, 
the  bailee  shall  not  be  answerable  for 
him.  But  if  he  or  his  servants  leave  the 
house  or  stable   doors  open,  and   the 
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thieves  take  the  opportunity  of  that,  and 
steal  the  horse,  he  will  be  chargeable; 
because  the  neglect  gave  the  thieves  the 
occasion  to  steal  the  horse.  Bracton  says, 
the  bailee  must  use  the  utmost  care,  but 
yet  he  shall  not  be  chargeable  where 
there  is  such  a  force  as  he  cannot  resist/* 
See  also  Scran  ton  v.  Baxter,  4  Sandf.  5; 
Booth  V.  Terrell,  16  Ga.  20 ;  2  Ld.  Ray m. 
916.  A  gratuitous  loan  is  considered  as 
strictly  a  personal  trust,  unless  from 
other  circumstances  a  different  intention 
can  fairly  be  presumed.  This  is  weU 
illustrated  by  the  case  of  Bringloe  v. 
Morrice,  1  Mod.  210.  That  was  an  action 
of  trespass  for  immoderately  riding  the 
plaintiff's  mare.  The  defendant  pleaded 
that  the  plaintiff  lent  him  the  mare,  and 
gave  him  license  to  ride  her,  and  that  by 
virtue  of  this  license  the  defendant  and 
his  servant  had  ridden  the  mare  alter- 
nately. The  plaintiff  demurred  to  the 
plea.  And,  per  curiam,  "  The  license  is 
annexed  to  the  person,  and  cannot  be 
communicated  toanotlier;  for  this  riding 
is  a  matter  of  pleasure."  And  North,  C. 
J.,  took  a  difference,  where  a  certain  time 
is  limited  for  the  loan  of  the  horse,  and 
where  not.  In  the  first  case,  the  party  to 
whom  the  horse  is  lent  hath  an  interest 
in  the  horse  during  that  time,  and  in 
that  case  his  servant  may  ride,  but  in  the 
other  case  not.  A  difference  was  also 
taken  between  hiring  a  horse  to  go  to 
York,  and  borrowing  a  horse ;  in  the  first 
place,  the  party  may  let  his  servant  ride ; 
in  the  second  not.  But  where  a  horse 
was  for  sale,  and  the  agent  of  the  vendor 
let  A  have  the  horse  for  the  purpose  of 
trying  it,  A  was  held  justified  in  putting 
a  competent  person  upon  the  horse  to  trv 
it,  an  authonty  to  do  so  being  implied. 
Lord  Camoys  v.  ^curr,  9  C.  &  P.  883. 

(5)  Blakemore  v.  £.  &  B.  Railway 
Co.,  92  £ng.  C.  L.  1036. 
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♦  A  pledge  is  a  bailment  for  the  mutual  benefit  of  Jboth  *  110 
parties,  for  while  the  pledgee  obtains  security  for  his  debt, 
the  pledgor  obtains  credit  or  delay,  or  other  indulgence.  The 
bailee  is  therefore  boimd  only  to  ordinary  care,  and  is  liable  only 
for  ordinary  neglect.  If  the  pledge  be  lost  by  an  intrinsic  defect, 
which  might  possibly  have  been  remedied,  or  by  a  casualty  which 
might  possibly  have  been  prevented,  or  by  superior  force  which 
might  possibly  have  been  resisted,  the  bailee  is  still  not  respon- 
sible, unless  he  was  in  positive  default.  (0 

He  has  a  special  property  in  the  pledge;  and  may  maintain 
any  action,  which  requires  such  property  in  the  plaintiff,  against 
a  tiiird  party,  for  an  injury  to  the  pledge ;  (u)  and  a  judgment 
in  such  action'  brought  by  the  pledgee  or  by  the  pledgor  would 
bar  an  action  for  the  same  cause  by  the  other  party,  (t;)    And 

(t)  Coromercuil  Bank  v.  Martin,  1  La.  which  the  defendant  pleaded  propert/ 
An.  'M4.  In  this  case  the  court  say  that  in  himself,  and  also  property  in  a  third 
a  pledgee  is  bonnd  to  take  that  care  of  person ;  and  the  plaintiff  replied  to  each 
the  property  pledged  which  a  prudent  plea  that  the  property  was  in  himself; 
person  (dUigau  paterfamilias)  would  take  upon  which  issue  was  taken.  From  the 
of  his  own.  But  he  is  not  bound  to  use  testimony  in  the  case,  it  appeared  that 
the  utmost  diligence.  And  where  it  be-  the  mare  belonged  to  the  defendant,  and 
comes  necessary  for  a  pled^,  in  the  was  deliyered  to  the  plaintiff  as  a  secur- 
exercise  of  the  diligence  required  of  him,  ity  for  a  debt  due  from  the  defendant  to 
to  employ  an  agent  on  account  of  his  the  plaintiff ;  the  contract  between  them 
particular  profession  and  skill,  he  will  therefore  was  clearly  that  of  a  pawn  or 
not  be  responsible  for  the  misconduct  or  pledge  ^  and  the  defendant  and  plaintiff 
neglect  of  the  latter,  where  reasonable  stood  in  the  situation  of  pawnor  and 
care  was  sliown  in  the  choice  of  the  pawnee.  In  this  state  of  things  the  de- 
agent,  as  to  his  dLiU  and  ability.  See  fendant  took  the  mare  from  the  plain- 
also  Exeter  Bank  v.  Gordon,  8  N.  H.  66 ;  tiff.  It  is  now  contended  on  the  part  of 
Goodall  o.  Richardson,  14  id.  667.  The  the  defendant,  that  he  being  the  general 
general  rule  of  law,  where  a  person  re-  owner  of  the  mare,  the  plaintiff  cannot 
cetTet  bonds  or  notes  for  collection,  as  maintain  this  action  of  replevin  against 
collateral  security  for  a  debt,  is  that  he  him.  It  is  admitted  to  be  clear  law  that 
is  bonnd  to  use  due  diligence;  and  if  the  pawnee  may  maintain  replevin 
they  are  lost  thnough  his  negligence,  by  against  a  stranger,  and  the  right  to 
the  insolvency  of  the  makers,  he  is  retain  the  thing  pawned,  until  the  debt 
chargeable  with  the  amount.  Noland  is  paid,  cannot  be  perfect  unless  this  right 
p.  Clark,  10  B.  Mon.  239.  of  possession  is   indefeasible,  and    not 

(v)  It  is  also  decided  in  the  case  of  liable  to  be  invaded  or  interfered  with 
Gibson  v.  Boyd,  1  Kerr,  160,  that  an  by  the  debtor,  although  he  be  the  gene- 
action  wiU  lie  in  favor  of  the  pawnee  ral  owner  of  the  thing  pawned.  The  fal- 
ajgainst  the  general  owner,  when  the  It^cv  of  the  argument  on  the  part  of  the 
rights  of  the  former  are  invaded  by  the  defendant  appears  to  lie  in  the  extent  of 
latter.  That  was  an  action  of  replevin  signification  given  to  the  term  'general 
for  a  mare.  It  appeared  that  the  mare  owner.'  He  remains  the  general  owner, 
in  ouestion  was  the  property  of  the  de-  subject  to  the  right  of  the  pawnee ;  he 
fendant,  and  had  been  delivered  by  him  has  parted  with  his  absolute  right  of 
to  the  plaintiff  as  a  pledge.  The  de-  disp(^ing  of  the  chattel  until  he  has  re- 
fendant  afterwards  took  the  mare  from  deemed  it  from  its  state  of  pledge.  .  .  . 
the  plaintiff's  possession,  whereupon  the  There  cannot,  I  conceive,  be  a  particle  of 
plaintiff  brought  this  action,  and  the  doubt  that  this  action  is  maintainable." 
court  held  that  he  was  entitled  to  re-  {»)  4A  Ed.  3,  20  b,  pi.  8;  20  H.  7,  6,  b, 
cover.  Chipman,  C.  J.,  said:  "  This  is  pi.  16;  Flewellin  v.  Rave,  1  Bulst  68. 
an  action    of   replevin  for  a  mare,  in 
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*  111    he  *  is  undoubtedly  bound  to  do  all  that  may  be  proper  or 

necessary  to  preserve  the  value  of  ihe  pledge.  Hence  it 
has  been  held,  that  where  a  party  receives  negotiable  paper  from 
his  debtor,  with  the  debtor's  indorsement,  as  collateral  security 
for  his  demand,  and  not  as  agent  merely,  it  is  his  duty  to  present 
the  same  for  payment  when  due,  and  take  the  proper  steps  to 
charge  the  debtor  as  indorser ;  and,  failing  to  do  this,  he  makes 
the  paper  his  own.  (w^ 

He  has  generally  only  a  right  to  hold ;  and  if  he  uses,  it  is  at 
his  own  peril ;  and  he  is  liable  for  any  loss  which  occurs  while 
using.  If  he  derive  a  profit  from  this  use,  he  must  allow  for  it ; 
unless  this  use  was  equally  profitable  to  the  owner.  If  the  pledge 
be  a  horse,  the  bailee  may  use  it  enough  to  keep  the  horse  in 
health,  without  paying  for  this  use ;  but  if  he  take  a  journey  with 
it  he  must  pay.  He  may  milk  a  cow,  and  indeed  ought  to,  be- 
cause not  to  milk  her  would  injure  the  owner,  by  hurting  the 
cow;  nevertheless  he  must  account  for  the  milk,  because  he 
derives  a  positive  profit  from  it.  The  question  of  use  sometimes 
resolves  itself  into  more  or  less  of  resulting  injury ;  thus,  he  may 
use,  carefully,  books,  although  perhaps  any  use  of  them  implies 
some  slight  injury ;  but  not  clothes,  for  these  are  more  rapidly 
worn  out,  and  necessarily  more  injured  by  use.  (x)  But  even  if 
he  use  the  pawn  tortiously  without  putting  it  out  of  his  posses- 
sion, it  is  said  that  he  is  only  liable  to  an  action ;  his  lien  upon  it 
not  being  thereby  terminated,  (y)  But  his  lien  is  terminated  by 
a  tender  of  the  debt,  (yy)  The  lien  of  the  pledgee  and  the  rules 
of  law  applicable  to  it,  are  considered  in  our  chapter  on  Liens. 

In  all  cases  the  pledgee  must  account  for  income  or 

*  112    profits  *  derived  from  the  pledge ;  (yz)  and  •where  he  is 

(it)  Jenniflon  v.  Parker,  7  Mich.  365.  will  be  answerable.    And  the  reason  is. 

See    Roberts    v.    Thompson,    14   Ohio  because  the  pawn  is  in  the  nature  of  a 

(n.  B.),  1.  deposit,  and  as  such  is  not  liable  to  be 

(x)  In  Coggs  V.  Bernard,  Lord  HoU  used.    And  to  this  effect  is  Owen,  128. 

makes  the  following  remarks  upon  the  But  if  the  pawn  be  of  such  a  nature  as 

right  of  the  pledgee  to  use  the  pledge  the  pawnee  is  at  any  charge  about  the 

while  in  his  possession :  "  If  the  pawn  be  thing  pawned,  to  maintain  it,  as  a  horse, 

such  as  it  will  be  the  worse  for  using,  the  cow,  &c.,  then  the  pawnee  may  use  the 

pawnee  cannot  use  it,  as  clothes,  ice. ;  horse  in  a  reasonable  manner,  or  milk 

out  if  it  be  such  as  will  be  never  the  the   cow,  &c.,  in   recompense   for   the 


worse,  as  if  jewels  for  the  purpose  were     meat."      See    also    Mores    r.    Ck>nham, 

Sawned  to  a  lady,  she  might  use  them.     Owen,  123 ;   Anonymous,  2  Salk. 
lut  then  she  must  do  it  at  her  peril,  for     Thompson  t;.  Patrick,  4  Watts,  414. 


whereas  if  she  keeps  them  locked  up  in  her         (y)  Thompson  v.  Patrick,  4  Watts, 

cabinet,  if  her  cabinet  should  be  broken  414. 

open,  and  the  jewels  taken  from  thence,  (yy)  Haskins  r.  Kelly,  1  Rob.  160. 

she  would  be  excused ;  if  she  wears  them  Qz)  Hunsaker  v.  Sturgis,  29  Cal.  142. 

abroad,  and  is  there  robbed  of  them,  she 
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put  to  expense  or  extraordinary  trouble  to  preserve  the  value  of 
the  pledge,  he  may  charge  the  owner  for  it,  unless  there  be  a  bar- 
gain to  the  contrary,  or  the  nature  of  the  case  negatives  his  right 
to  make  such  charge. 

If  the  pledge  be  stolen  from  him  he  is  not  liable,  unless  the 
theft  arose  from  or  was  connected  with  a  want  of  ordinary  care 
on  his  part,  (z)  By  the  civil  law,  the  theft  raised  the  presump* 
tion  of  neglect,  and  the  bailee  was  responsible  unless  he  could 
show  an  absence  of  negligence  on  his  part.  We  doubt  whether 
this  be  the  rule  of  the  common  law.  If  the  pledge  be  stolen,  the 
theft  does  not  of  itself  discharge  the  bailee ;  but  the  bailor  may 
make  him  responsible  by  showing  that  it  happened  through  a 
want  of  ordinary  care. 

By  the  civil  law,  in  the  case  of  pignttSj  the  possession  of  the 
thing  pledged  passed  to  the  creditor ;  in  the  case  of  hypotheea^ 
the  possession  of  tlie  thing  hypothecated  remained  with  the 
owner.  This  distinction  has  not  been  deemed  of  great  impor* 
tance  in  England,  and  the  difference  between  a  pledge  and  a 
mortage  has  not  imtil  lately  been  strongly  marked.  In  recent 
times,  however,  and  in  this  country,,  this  distinction  is  assuming 
a  new  importance.  In  all  our  commercial  cities,  the  pledging  of 
personal  property,  especially  of  stocks,  has  become  very  common, 
and  recent  cases  have  established,  or  at  least  affirmed,  rights  and 
liabilities  peculiar  to  such  contract,  and  quite  different  from 
those  which  attend  a  mortgage,  (a) 

[t)    Sir    WSiiam  Joii€$*s  distinction  taken,  which  the  reporter  has  erroneouslv 

(Easay  on  Bailm.  75)  between  clandes-  published  as  the  opinion  of  this  court, 

tine  theft  and  yiolent  theft,  taken  from  This  circumstance  may  lessen  its  author^ 

the  dvil  law,  b  not  sustained  bj  com-  ity.   But  as  Chancellor  Kent  has  referred 

mon-law  authorities.    See  Co.  lit  SO  a;  to  it  in  his  Commentaries,  we  yenture  to 

Sottthcote's  cjise,  4  Rep.  S3  b.  do  so  also.     Whatever  be  its  authority, 

(a)  In  Cortelvou  v.  Lansing,  2  Caines  of  its  instructiveness  there  can  be  no 
Css.200,  the  distinction  between  a  pledge  doubt.  The  learned  judge  says :  "The 
sndamortgage,  and  the  peculiar  qualities  note  in  question  came  under  the  strict 
of  s  pledge,  are  yery  fully  and  ablv  consid-  definition  of  a  pledge.  It  was  delivered 
ered.  In  Barrow  v,  Paxton,  5  Johns.  260,  to  the  defendant,  with  a  right  to  detain 
the  case  of  Cortelyou  v.  Lansing  being  as  a  security  for  his  debt,  but  the  legal 
cited  by  counsel,  Kent,  C.  J.,  said :  "  That  property  did  not  pass,  as  it  does  in  the 
case  was  never  decided  by  this  court.  It  case  of  a  mortgage,  with  a  condition  of  a 
wss  argued  once,  and  I  had  prepared  the  defeasance.  The  general  ownership  re- 
written opinion  which  appears  in  the  re-  niained  with  the  intestate,  and  only  a 
portof  Mr.  Caines;  but  tne  court  directed  special  property  passed  to  the  defend* 
a  second  argument,  which,  for  some  rear  ant.  It  is,  therefore,  to  be  distinguished 
SOD  or  other,  was  never  brought  on,  so  from  a  mortgage  of  goods ;  for  that  is  an 
that  no  decision  took  place  on  the  points  absolute  pledge,  to  become  an  absolute 
raised  in  the  case.  How  my  opinion  got  interest  if  not  redeemed  at  a  fixed  time, 
into  print  I  do  not  know.  It  was  prob-  Besides,  delivery  is  essential  to  a  pledge ; 
•bly  lent  to  some  of  the  bar,  and  a  copy  bat  a  mortgage  of  goods  is,  in  certain 
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*  113        *  It  was  undoubtedly  a  rule  of  the  ancient  common  law 

of  England  that  delivery  was  essential  to  a  pledge ;  and 
the  difference  between  a  pledge  and  a  mortgage  consisted  in  this. 
The  possession  of  the  pledge  passed  to  the  pledgee,  but  the  prop- 
erty did  not  pass ;  a  thing  mortgaged  might  remain  in  the  pos- 
session of  the  mortgagor,  but  the  right  of  property  passed  to  the 
mortgagee.  The  pledgee  held  the  pledge  until  his  debt  was  paid, 
the  pledge  itself  remaining  the  property  of  the  pledgor.  The 
mortgagee  acquired  the  property  of  the  thing  mortgaged,  the 
mortgagor  parting  with  the  property  as  in  the  case  of  a  sale, 
reserving  only  the  right  to  defeat  the  transfer  and  re-acquire  the 
property  by  paying  the  debt.  But  this  distinction  has  not  always 
been  recognized,  or,  at  least,  not  accurately  observed.  It  seems, 
however,  to  be  now  held,  that  possession  of  a  pledge  must  be 
delivered  to  the  pledgee ;  (()  that  this  possession  may  be  accord- 
ing to  the  nature  of  the  thing,  and  where  the  pledge  does  not 
permit  of  manual  delivery,  but  consists  of  stocks,  which  are  trans- 
ferred upon  the  books  of  the  company  with  issue  of  a  new  certi- 
ficate, if  the  transfer  be  to  secure  a  debt,  and  the  debtor  has  a 
right  to  the  restoration  of  the  property  on  payment  of  the  debt 
at  any  time,  the  transaction  is  a  pledge  and  not  a  mortgage^  al- 
though the  legal  title  passes  to  the  creditor.  This  is  a  very  nice, 
and  perhaps  a  difficult  distinction ;  but,  as  a  consequence  of  it,  it 
is  held,  that  the  creditor  takes  the  stock  only  to  hold,  and  not  to 

use ;  that  the  property  is  not  in  him ;  that  he  cannot  sell 

*  114   the  stock  until  the  debt  is  due,  and  that  if  it  be  *  payable 

on  demand,  or  payable  presently  without  demand,  he  can- 
not sell  until  demand,  even  if  it  was  agreed  between  the  parties 
that  he  might  sell  without  notice  to  the  debtor ;  (&&)  that  if  he 
sells,  trover  may  be  maintained  against  him  by  the  debtor  as  for 
a  wrongful  conversion,  although  the  debt  be  not  paid. 


cases,  valid  without  delivery.  The  roort* 
gage  and  the  pledge  or  pawn  of  goods 
seem,  however,  generally  to  have  been 
confounded  in  the  books,  and  it  was  not 
until  lately  that  this  just  discrimination 
has  been  well  attended  to  and  explained." 
See  also  Homes  v.  Crane,  2  Pick.  607 ; 
Jones  V.  Smith,  2  Ves.  Jr.  372,  378; 
Brownell  o.  Hawkins,  4  Barb.  491; 
Haskins  v,  Patterson,  1  Edm.  Sel.  Cas. 
201.  In  this  last  case,  Afarvin,  J.,  said : 
"  A  mortgage  is  a  sale  of  goods,  with  a 
condition  that  if  the  mortgagor  performs 
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some  act  it  shall  be  void.  If  the  condi- 
tion is  not  performed,  the  goods  become 
the  absolute  property  of  the  mortgagee. 
Before  the  happening  of  the  contingency 
upon  which  the  title  is  to  be  defeated' 
or  become  absolute,  the  possession  of 
the  goods  may  be  in  the  mortgagor  or 
the  mortgagee.  In  the  case  of  a  pledge,  the 
property  must  be  delivered  to  the  pawnee. 
This  is  of  the  very  essence  of  a  pledge." 

(6)  See  the  cases  cited  in  the  preced- 
ing note. 

(bb)  Campbell  v,  Parker,  9  Bosw.  322 
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As  to  the  damages,  it  seems  that  the  debtor  may  recover,  if 

the  stocks  had  risen  in  value,  that  enhanced  value.  Whether, 
if  the  stocks  had  risen  and  fallen,  the  debtor  is  limited  to  the 
value  at  the  time  of  the  unauthorized  sale,  or  may  have  the 

highest  value  down  to  the  time  of  trial,  is  not  certainly  decided ; 
but  it  seems  that  he  may  have  the  highest  value.  (<?) 

(c)  All  these  points  were  elaborately  pledgor  has  failed  to  comply  with  his 
considered  in  the  case  of  Wilson  v.  Little,  engagements.  If  the  pledgee  sells  the 
1  Sandf .  B51 ;  8.  c.  2  Comst.  443.  It  was  pl^ge  without  authority,  it  is  a  Tiola- 
an  action  on  the  case  for  not  returning  tion  of  his  trust.  It  is  here  contended, 
stock  pledged,  and  for  unlawfully  selling  that  as  the  note  was  Disable  on  demand, 
the  same.  The  case  came  on  originaUy  the  plaintiff  was  in  oefault  for  not  pay- 
in  the  Superior  Court  of  the  city  of  New  ing  it  the  moment  the  note  was  given, 
York,  and  was  tried  before  Sandford,  J.  and  that  the  pledgee,  before  selling  the 
It  appeared  that  on  the  20th  of  Decem-  stock,  was  not  bound  to  demand  the 
ber,  1845,  the  plaintiff  borrowed  of  the  amount  loaned.  The  cases  of  sale  by 
defendant  the  sum  of  IQ,000,  and  gave  the  pledgee,  to  be  found  in  the  books, 
his  promissoiy  note  therefor,  payable  are  generally  those  where  notes  were 
presently.  The  plaintiff  at  the  same  payable  at  a  future  day,  and  where  the 
time  transferred  to  the  defendant  fifty  pledgee  sold  the  thing  pledged  before 
shares  of  the  consolidated  capital  stock  the  notes  matured.  There  the  pledgee 
of  the  New  York  and  Erie  Railroad  Com-  was  clearly  in  the  wrong ;  for  the  pledgor 

Kny.  The  transfer  was  made  on  the  had  not  failed  to  comply  with  liis  en- 
oks  of  ^e  corporation,  where  it  was  gagement.  Where  stock  or  other  prop- 
standing  in  the  plaintiff's  name,  and  was  erty  Is  pledged  as  collateral  security,  to 
absolute  in  its  terms.  In  the  note,  how-  secure  the  payment  of  a  note  payable 
ever,  given  by  plaintiff  to  the  defendant,  on  demand,  can  the  pledgee  proceed  to 
the  stock  was  mentioned  as  having  been  sell  immediately,  without  first  demand- 
deposited  with  the  defendant "  as  colla^  ing  the  amount  of  the  note  ?  This,  in 
eral  security,"  with  authority  to  sell  the  the  absence  of  judicial  authority,  would, 
same,  on  the  non-performance  of  the  to  our  minds,  be  repugpmnt  to  the  fair 
promise  contained  in  the  note,  without  import  and  spirit  of  the  contract."  After 
notice  to  the  plaintiff.  Afterwards,  and  a  careful  examination  of  the  authorities, 
between  the  23d  of  December  and  tlie  the  learned  judge  continues:  "It  may 
3d  of  January,  following  the  date  of  the  then  be  safely  assumed,  that  where  an 
loan,  the  plamtiff's  agent  applied  to  the  article  is  pledged  to  secure  a  debt,  pay- 
defendant  several  times  to  repay  the  loan,  able  on  demand,  the  pledgee  cannot  sell 
and  have  the  stock  retransf erred.  The  without  first  demanding  payment  of  the 
defendant  did  not  comply  with  his  re-  debt  on  demand.  A  contrary  rule  would, 
quest,  and  it  afterwards  appeared  that  in  its  practical  operation,  be  wholly  de- 
ne had  sold  the  plaintiff's  stock  on  the  structive  to  the  existence  of  a  general 
24th  or  25tli  of  December.  Between  the  property  in  the  pawnor.  Every  vestige 
23d  of  December  and  the  3d  of  January,  of  the  pawnor's  interest  in  the  pledge 
the  market  value  of  the  stock  in  question  might  be  destroyed  (and  that  too  without 
rose  from  about  sixty-eight  dollars  per  his  knowledge)  within  an  hour  after  the 
share  to  eighty-five  dollars  per  share,  pawnee  is  clothed  with  his  mere  special 
On  thc«e  facts  a  verdict  was  taken  for  property."  In  reference  to  the  measure 
the  plaintiff,  subject  to  the  opinion  of  of  damages,  the  learned  judge  said :  "  It 
the  court.  The  court  hddf  1.  That  the  is  contended  that  in  trover  the  true  mea- 
defendant  had  no  right  to  sell  the  stock  sure  of  damages  is  the  value  of  the 
until  he  had  first  demanded  payment  of  property  at  the  time  of  its  convert 
the  plaintiff.  2.  That  the  measure  of  sion,  which,  as  the  defendant  contends, 
damages  was  the  value  of  the  stock  on  was  on  the  27th  of  December,  when  the 
the  8d  of  January.  Upon  the  first  point,  stock  ranged  in  the  market  from  67^  to 
Vanderpoel,  J.,  delivering  the  opinion  of  08  per  cent.  But  the  present  is  not  in 
the  court,  said :  "  The  defendant  held  the  form,  nor  indeed  is  it  in  substance,  an 
stock  in  question  as  pledgee.  It  was  action  of  trover.  It  is  a  special  action  on 
pledged  to  secure  the  payment  of  a  note  the  case,  and  I  cannot  imagine  why  as- 
of  92,000,  payable  on  demand.  A  pledgee  sumpnt  could  not  also  have  been  main- 
cannot  dispose  of  the  pledge  until  the  tained,  for  not  returning  to  the  plaintiff 
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*  116       *  In  this  power  of  disposal,  the  mortgagee  differs  greatly 
from  a  pledgee.    For  it  is  every  day's  practice  for  a  mort- 

hlfl  stock,  after  tender  to  the  defendant  of  the  money,  and  the  tranifer  entered 
of  the  amount  for  which  it  was  pledged,  on  the  books  of  the  company,  on  the 
.  .  .  This  not  being  an  action  of  trov-er,  daj  the  note  was  given.  With  respect 
the  true  measure  of  damages  is  tlie  value  to  the  question  whether  the  stock  was 
of  the  stock  on  the  8d  of  January,  mortgaged  or  pledged,  I  can  perceive  no 
when  the  stock  was  sold  for  ^186  per  difference  between  that  case  and  the 
share.  On  that  day  the  final  interview  present.  The  question  does  nut  appear, 
took  place  between  the  defendant  and  by  the  report  of  that  case,  to  have  been 
Mr.  Cuttinff,  the  agent  of  the  plaintifl.  raised.  It  would  have  been  a  decisive 
The  defendant's  offer  and  conversation  point,  for  if  it  had  been  a  mortgage,  and 
on  that  day  may  be  regarded  as  con-  not  a  pledge,  the  plaintifl  must  have 
stitutinff  the  final  breach.  But  if  it  failed.  The  sale  of  the  stock  in  that 
were  otherwise,  had  the  breach  occurred  case  by  the  lender,  before  the  maturity 
ewlier,  the  rule  of  damages  would  liave  of  the  note,  did  not  make  it  the  less 
been  the  highest  value  of  the  stock  be-  decisive.  If  there  had  been  good  ground 
tween  the  actual  refusal  of  the  defend-  for  saying,  in  Allen  v.  Dykers,  that  the 
ant  to  return  the  same,  on  being  offered  stock  was  morUfoged  and  not  ptedaed,  it  is 
the  amount  for  which  it  was  pledged,  not  to  be  believed  that  it  would  have 
and  the  commencement  of  the  suit"  A  escaped  the  attention  of  the  eminent 
question  was  made  also  as  to  whether  counsel  who  argued  the  cause,  and  of 
tne  plaintiff  should  have  tendered  to  the  both  the  courts ;  and  on  examining  the 
defendant  tlie  amount  due  him  before  question,  I  am  satisfied,  that  if  the  point 
bringing  his  action.  The  court,  how-  had  been  taken,  it  would  have  Deen 
ever,  were  of  opinion,  that  the  evidence  overruled.  The  argument  of  the  def end- 
proved  that  a  tender  was  made,  and  so  ant  in  this  case  is  founded  on  the  aa- 
this  point  was  not  passed  upon.  The  sumption,  that  when  personal  things  are 
case  was  afterwards  carried  up  to  the  pledged  for  the  payment  of  a  debt,  the 
Court  of  Appeals.  In  that  court  a  ques-  general  property  and  the  legal  title 
tion  was  raised  which  had  not  been  always  remain  in  the  pledgor ;  and  that 
suggested  in  the  court  below,  namely,  in  all  cases  where  the  legal  title  is  trans- 
whether  the  transaction  in  question  did  ferred  to  the  creditor,  tlie  transaction  is  a 
not  amount  to  a  mortgage  instead  of  a  mortgage  and  not  a  pledge.  This,  how- 
pledge,  on  the  ground  that  the  legal  title  ever,  is  not  invariably  true.  But  it  is 
to  the  stock  became  vested,  by  the  trans-  true  that  possession  must  uniformly  ac- 
fer,  in  the  defendant.  Upon  this  part  company  a  pledge.  The  right  of  the 
of  the  case,  Rugglei,  J.,  delivering  the  pledgee  cannot  otherwise  be  consum- 
opinion  of  the  court,  said :  "  It  is  con-  mated.  And  on  this  ground  it  has  been 
tended,  on  the  part  of  tlie  defendant,  doubted  whether  incorporeal  things,  like 
that  the  transaction  was  a  mortgage  and  debts,  money  in  stocks,  Ac.,  which  can- 
not a  pledge ;  that  the  money  was  pay-  not  be  manually  delivered,  were  the 
able  immediately,  and  the  stock  became  proner  subjects  of  a  pledge.  It  is  now 
absolutely  the  property  of  the  appellant,  held  that  they  are  so ;  and  there  seems 
and  was  only  redeemable  in  equity.  If  to  be  no  reason  why  any  legal  or  equi^ 
this  be  true,  the  Supreme  (>)urt,  and  the  able  interest  whatever  in  personal  prop- 
court  for  the  correction  of  errors  must  erty  may  not  be  pledged ;  providea  the 
have  rendered  their  judgments  in  the  interest  can  be  put,  by  actual  delivery 
case  of  Allen  v.  Dykers,  8  Hill  (N.  Y.),  or  by  written  transfer,  into  the  hands  or 
603 ;  8.  o.  7  id.  408,  upon  a  mistaken  within  the  power  of  the  pledgee,  so  as  to 
view  of  the  law.  In  that  case,  as  in  the  be  made  available  to  him  for  the  satis- 
present,  there  was  a  loan  of  money,  a  faction  of  the  debt.  Goods  at  sea  may 
promissory  note  for  the  payment  of  the  be  passed  in  pledge  by  a  transfer  of  the 
amount,  in  which  it  was  stated,  that  the  muniments  of  title,  as  by  a  written  as- 
borrower  had  deposited  with  the  lenders  signment  of  the  bill  of  lading.  This  is 
as  collateral  security,  with  authority  to  equivalent  to  actual  possession,  because 
sell  the  same  on  the  non-performance  of  it  is  a  delivery  of  the  means  of  obtaining 
the  promise,  260  shares  of  stock  therein  possession.  And  debts  and  choses  in 
mentioned.  The  money  in  that  case  was  action  are  capable,  by  means  of  a  w^i^ 
payable  in  sixty  days  —  the  sale  was  to  ten  assignment,  of  being  conveyed  in 
be  made  at  the  board  of  brokers,  and  pledge.  The  capital  stock  of  a  cor- 
notice  waived  if  not  paid  at  maturity,  porate  company  is  not  capable  of  manual 
The  stock  was  assigned  to  the  lenders  delivery.    The  scrip  or  certificate  may 
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gagee  *  to  sell  his  mortgage,  and  by  this  sale  transfer  Hie  *  116 
right  of  property  from  himself  to  the  purchaser,  subject  to 

be  deliTered,  bat  that  of  itoelf  does  not  sell  the  thing  pledged.  We  are  not  re- 
cany  with  it  the  stockholder's  interest  quired  to  give  the  transaction  so  uhrea- 
in  the  corporate  funds.  Nor  does  it  sonable  a  construction.  The  borrower 
necessarily  put  that  interest  under  the  agreed  that  the  lender  might  sell  without 
control  of  the  pledgee.  The  mode  in  notice,  but  not  that  he  might  sell  without 
which  the  capital  sto«k  of  a  corporation  demand  of  payment,  which  is  a  different 
is  transferred  nsuallj  depends  on  its  by-  thing.  The  lender  might  hare  brought 
laws.  It  is  so  in  the  case  of  the  New  his  action  immediately,  for  the  bringing 
York  and  Erie  Railroad  Company.  The  an  action  is  one  way  of  demandinff  pay- 
case  does  not  show  what  the  by-laws  of  ment ;  but  selling  without  notice  Is  not 
that  corporation  were.  It  mav  be  that  a  demand  of  payment ;  and  it  is  well 
nothing  short  of  the  transfer  of  the  title  settled  that  where  no  time  is  expressly 
on  the  books  of  the  company  would  fixed  by  contract  between  the  parties, 
have  been  sufficient  to  give  the  defend-  for  the  payment  of  debt  secured  by 
ants  the  absolute  possession  of  the  stock,  a  pledge,  the  pawnee  cannot  sell  the 
and  to  secure  them  against  a  transfer  to  pledge  without  a  previous  demand  of 
some  other  person.  In  such  case  the  payment,  although  the  debt  is  technically 
transfer  of  the  legal  title  being  necessary  due  Immediately."  As  to  a  tender  by 
to  the  chan^  of  possession,  is  entirely  the  plaintiff  to  the  defendant  of  the  debt 
consistent  with  the  pledge  of  the  goods,  due  to  the  latter  before  bringing  the 
Indeed  it  is  in  no  case  inconsistent  action,  the  Court  of  Appeals  mIJ,  that 
with  it,  if  it  appears  by  the  terms  the  defendant  having  voluntarily  put  it 
of  the  contract  that  the  debtor  has  out  of  his  power  to  restore  the  pledge, 
a  legal  right  to  the  restoration  of  the  a  tender  of  the  money  borrowed  would 
pledge  on  payment  of  the  debt  at  any  have  been  fruitless,  and  was,  therefore, 
time,  although  after  it  falls  due,  and  unnecessary.  As  to  the  measure  of 
before  the  creditor  has  exercised  the  damages  the  court  adhered  to  the  rule 
power  of  sale.  Reeves  r.  Capper,  6  Sing,  adopted  by  the  court  below,  but  based 
N.  C.  196,  was  a  case  in  which  the  debtor  their  judgment  in  this  particular  upon 
*  made  over '  to  the  creditor, '  as  his  prop-  the  special  circumstances  of  the  case, 
erty,'  a  chronometer,  until  a  debt  of  £S0  RuggUs,  J.,  said :  "  The  ground  on  which 
should  be  repaid.  It  was  keid  to  be  a  the  defendant  insists  that  the  damages 
ralid  pledge.  In  the  present  case,  the  must  be  estimated  according  to  the  price 
note  for  the  repayment  of  the  loan  and  of  the  stock  on  the  i24th  of  December, 
the  transfer  of  the  stock  were  parts  of  is,  that  the  plaintiff,  on  learning  that 
the  same  transaction,  and  are  to  be  con-  the  defendant  had  sold  it,  might  then 
•trued  together.  Tlie  transfer,  if  re-  have  gone  into  the  market,  and  pnr- 
garded  by  itself,  is  absolute,  but  its  chased  at  the  current  price  on  that  day. 
object  and  character  are  qualified  and  But  it  is  evident  that  he  was  prevented 
explained  by  the  contemporaneous  paper  from  doing  so  by  the  repeated  promisee 
which  declares  it  to  be  a  deposit  of  the  of  the  defendant  to  restore  the  stock. 
stock  as  collateral  security  for  the  pay-  Although  the  plaintiff  was  strictly  en- 
nient  of  S2,000,  and  there  is  nothing  in  titled  to  a  re-transfer  of  the  same  shares 
the  instrument  to  woik  a  forfeiture  of  that  were  pledged,  it  appears  that  his 
the  light  to  redeem  or  otherwise  to  de-  broker  was  willing  to  receive  other  stock 
feat  it,  except  by  a  lawful  sale  under  of  the  same  description  and  value,  which 
the  power  expressed  in  the  paper.  The  the  defendant  promised  from  day  to  day 
general  property  which  the  pledgor  is  to  ffive,  the  plaintiff  being  all  the  time 
said  nsoally  to  retain,  is  nothing  more  ready  to  pay  the  money  borrowed.  Time 
than  a  legal  right  to  the  restoration  of  the  having  thus  been  given  to  the  defendant, 
thing  pledged,  on  parent  of  the  debt,  at  his  request,  for  the  fulfilment  of 
Upon  a  fair  construction  of  the  note  and  his  obligation,  and  the  plaintiff  having 
the  transfer  taken  together,  this  right  waited  for  the  delivery  of  the  stock  for 
was  in  the  plaintiff,  unless  it  was  de-  the  accommodation  of  the  defendant, 
feated  by  the  sale  which  the  defendant  and  having  relied  on  the  expectation 
made  of  the  stock.  In  every  contract  of  thus  held  out,  and  lost  the  opportunity 
ple«lge  there  is  a  right  of  redemption  on  of  purchasing  at  a  reduced  price,  it  is 
the  part  of  the  debtor.  But  in  this  case  manifestly  Just  that  the  plaintiff  should 
that  right  was  illnsory  and  of  no  value,  recover  according  to  the  value  of  the 
if  the  creditor  could  instantly,  without  thing  pledged,  when  the  defendant  finally 
demasd  of  payment  and  without  notice,  failed  in  hli  promises  to  restore  it"  But 
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*  117    the  redemption  of  *  the  mortgagor.    But  the  pledgee,  hav- 
ing^  only  the  possession  and  not  the  property,  cannot  trans- 
fer  the  property ;  and  holding  only  lor  security,  cannot  sell  until 
the  debt  becomes  due  and  Is  uupaiHI^  '"" 

""Where  stoc^  is  pledge3  lo  a  stockbroker,  and  a  note  given  with 
it,  stating  that  the  stock  was  deposited  as  collateral  security,  with 
authority  to  sell  the  same  at  the  board  of  brokers,  if  the  note  was 
not  paid  at  maturity,  evidence  was  offered  of  a  uniform  usage  of 
brokers  to  dispose  of  stock  so  pledged  at  their  pleasure,  and  at 
any  time,  before  or  after  the  maturity  of  the  note,  and  when  the 
debt  was  paid,  return  an  equal  number  of  shares  of  the  same 
kind ;  but  this  evidence  was  rejected  as  contrary  to  the  law  regu- 
lating these  transactions,  and  inconsistent  with  the  express  terms 
of  the  contract,  (rf)  Nor  could  the  broker,  in  any  event,  sell  the 
stock  privately,  but  only  at  the  board  of  brokers,  and  openly, 
stating  how  it  was  held,  (e) 

although  such  a  transfer  operates  as  a  stantly  sold  at  the  board  of  brokers, 

pledge  and  not  as  a  mortgage,  it  was  which  shares  exist  only  in  the  imagina- 

nevertbeless  held,  that    the    legal    title  tion  of  the  nominal  buyers  and  sellers, 

passes  to  the  pledgee,  so  as  to  entitle  Such  sales,  as  everybody  knows,  are  not 

the  pledgor  to  bring  his  bill  to  redeem  legally  binding  upon  either  party.    When 

and  to  haye  an  account  of  the  profits  of  a  real  sale,  therefore,  is  to  be  made  at 

the  stock.    Hasbrouck  v,  Vanderyoort,  the  board  of  brokers,  of  shares  of  stock 

4  Sandf .  74    See  also  Hardy  v.  Jandon,  which   have   an   actual  existence,  and 

1  Hob.  261 ;  DiUer  v.  firubaker,  62  Fenn.  which  have  been  pledged  for  the  pay- 

498.  ment  of  a  debt,  with  authority  to  sell 

{d)  Allen  v,  Dykers,  8  Hill  (N.  Y.),  them  at  that  board,  the  stock  should  be 

693 ;  8.  c.  7  id.  497 ;  The  Hull  of  a  New  specifically  described  at  the  time  of  such 

Ship.  Daveis,  199.    See  also,  Langton  r.  sale,  as  so  many  shares  standing  in  the 

Horton,  1  Hare,  649.  name  of  the  pledgee,  and  sold  on  account 

(e)  Upon  this  point,  Walworth,  C,  re-  of  the  pledgor ;  so  that  if  a  full  price  is 

marked :  "  The  authority  to  sell  the  stock  obtained  for  it  on  such  sale,  the  pledgor 

in  question  at  the  board  of  brokers,  for  of  the  stock  may  know  that  he  is  entitled 

the  payment  of  the  debt,  if  such  debt  to  the  benefit  of  the  sale.    For  without 

was  not  paid  when  it  became  due,  did  such  specification,  the  sale,  if  an  advan- 

not  authorize  the  pledgees,  even  if  they  tageous  one,  may  be  put  down  as  a  sale 

had   retained   the   stock  in   their   own  of  stocks  of  the  pledgee,  and  which  have 

hands,  to  put  the  same  up  secretly.    But  been  sold  on  his  own  account.    Secret 

they  should  have  put  up  the  stock  openly,  sales,  therefore,  cannot  be  sustained  un- 

ana  offered  it  for  sale  to  the  highest  bid-  der  such  an  agreement  or  authority." 

der,  at  the  board  of  brokers ;  stating  that  It  should  be  observed,  however,  that  Mr. 

it  was  stock  which  had  been  pled^d  for  Justice  Vandcrpoel,  in  the  case  of  Wilson 

the  security  of  this  debt,  and  with  au-  v.  Little,  already  cited,  was  Inclined  to 

thority  to  sell  it  at  the  board  of  brokers  doubt  the  soundness  of  these  views  of 

if  the  debt  was  not  paid.    In  this  way  the  learned  Chancellor.    He  says :  "  In 

only  the  stock  would  be  likely  to  bring  Dykers  v.  Allen,  7  Hill   (N.  Y.),  498, 

its  fair  market  value  at  the  time  it  was  Walworth,  Chancellor,  intimates   or  di- 

offered  for  sale.    And  in  this  way  alone  rects  how  stock,  which  is  pledged,  should 

could  it  be  known  that  it  was  honestly  be  sold  at  the  board  of  brokers.    The 

and  fairly  sold,  and  that  it  was  not  pur-  soundness  of  his  views  as  to  the  mode  of 

chased  in  for  the  benefit  of  the  pledgees  sellinff  does  not,  perhaps,  come  in  ques- 

by  some  secret  understanding  between  tion  here.     Were  it  presented  by  this 

them  and  the  purchasers.    It  is  a  well-  case,  I  should  incline  very  strongly  to 

known  fact  that  shares  of  stock  are  con-  the  opinion,  that  this  part  of  the  learned 
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It  has,  however,  been  held  that  a  pledgee,  if  not  forbidden  by 
the  terms  of  the  pledge,  may  exchange  the  collateral  securities  held 
by  him ;  but  he  does  this  on  his  own  responsibility  for  any  injury 
to  the  pledgor,  (ee)  And  a  recent  decision  in  New  York  holds, 
that,  in  the  absence  of  any  special  agreement,  the  broker  in  whose 
hands  stocks  pledged  to  him  fall  in  value,  must  give  notice  to  the 
pledgor  that  he  may  increase  his  margin,  before  the  broker  sells 
them,  (ef ) 

♦The  pledgee  may  have  his  action  of  trover  for  the  *118 
pledge  against  a  third  party  who  takes  it  from  him,  and 
recover  its  full  value,  because  he  is  responsible  over  to  the 
pledgor,  (/)  but  in  an  action  against  one  who  derives  title  from 
the  pledgor,  he  can  recover  only  the  amount  of  his  debt.  (^) 
And  the  pledgor  retains  sufficient  property  in  the  pledge  to  trans- 
fer it,  subject  to  the  pledgee's  right,  to  any  buyer,  who,  after  a 
tender  of  the  amount  of  the  debt  due,  may  maintain  an  action  of 
trover  against  the  pledgee.  (A)  Nor  does  such  pledgee  acquire 
an  absolute  title  simply  by  the  failure  of  the  pledgor  to  pay  the 
debt ;  there  is  no  forfeiture  until  the  pledgee's  rights  are  deter- 
mined by  what  is  equivalent  to  a  foreclosure,  (f) 

The  holder  of  negotiable  paper,  even  though  it  be  accommoda- 
tion paper,  is  not  in  contemplation  of  law  a  pledgee.  He  may, 
therefore,  sell,  discount,  or  pledge  it,  at  his  pleasure.  (/ )  For 
when  one  has  sent  negotiable  paper  into  the  world,  and  given  it 
credit  and  currency,  he  cannot  protect  himself  against  a  bond  fide 
holder  for  a  valuable  consideration,  on  the  ground  that  he  did 
not  authorize  it  to  be  used  except  for  some  particular  purpose.  It 
has  been  held,  however,  that  this  rule  with  regard  to  negotiable 
paper,  does  not  extend  to  a  bill  of  lading,  (k)  And  it  has  been 
said,  in  a  peculiar  case,  however,  that  pledgees  of  negotiable 
paper  must  wait  until  it  is  mature,  and  then  collect  it,  and  can- 
not in  the  mean  time  sell  it  (I)  ^    And  it  has  also  been  held, 

Chancellor's  Judgment  was  nncalled  for  {a)  Brownell  v,  Hawkins,  4  Barb.  401. 

bj  the  case,  and  has  not,  therefore,  the  (A)  Franklin  v.  Neate,  13  M.  &  W.  481. 

weight  of  anthority."  (i^  Brownell  v,  Hawkins,  4  Barb.  491. 

{ee)  Girard  Ins.  Co.  v.  Marr,  46  Penn.  ( ij  Appleton  v.  Donaldson,  3  Penn. 

8t  604.  8t.  881 ;  Jarvis  v.  Rogers,  13  Mass.  106. 


[tf)  Ritter  v,  Cnshman,  7  Rob.  294.  (k)  Newsom  v.  Thornton,  6  East,  17. 

{/)  Barker  v.  Dement,  9  Gill,  7.  (/)  Brown  u.  Ward,  8  Duer,  660. 

^  "  Aothori^  to  sell  at  public  or  pri-rate  sale"  certain  notes  pledged  as  collateral  to 
aeeors  the  pledgor's  debt,  will  not  authorin  the  pledgee  to  sarrender  them  after  doe, 
haTiog  maoe  no  attempt  to  collect  them,  to  the  maker  for  a  som  less  than  dne»  bat 
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*  119  that  if  a  creditor  sells  negotiable  paper  held  *  by  him  as 
security,  he  will  be  presumed  to  hare  taken  it  in  payment 
of  the  debt,  (m)  And  he  must  exercise  due  diligence  in  the  col* 
lection  of  it,  if  he  holds  it  as  security,  (mm)  One  who  has  given 
security  for  a  note  is  not  entitled  to  a  return  of  his  security 
merely  because  the  note  is  outlawed,  (mti) 

An  ordinary  loan  of  stocks  does  not  amount  to  a  bailment, 
but  to  a  sale,  to  be  paid  for  in  similar  kind  and  quantity,  as  other- 
wise the  purposes  of  a  loan  could  not  be  effected,  (n) 

Although  transfer  of  possession  must  accompany  a  pledge,  a 
re-transfer  to  the  owner  for  a  temporary  purpose,  as  agent  or 
special  bailee  for  the  pledgee,  does  not  impair  the  title  or  posses- 
sion of  the  pledgee,  (o) 


(m)  Cocke  v.  Chaney,  14  AU.  06; 
Hawks  V.  Hinchcliff,  17  Barb.  492. 

(fnm)  Wakeman  o.  Gowdy,  10  Bosw. 
206. 

(mn)  JoDes  v.  Merchants  Bank,  6  Rob. 

ie2. 

in)  Per  WaJworih,  C,  in  Drkers  v. 
AUen.  7  Hill  (N.  Y.),  497. 

(o)  Hayes  t;.  Riddle,  1  Sandf.  248; 
Reeves  t;.  Capper,  5  Bing.  (N.  C.)  196. 
In  this  last  case  one  Wilson,  the  captain 
of  a  ship,  pledged  his  chronometer,  tlien 
in  the  possession  of  the  makers,  to  the 
defendants,  the  owners  of  the  ship,  in 
consideration  of  their  advancing  him  £60, 
and  allowing  him  the  nse  of  the  instru- 
ment during  a  voyage  on  which  he  was 
about  to  depart.  After  the  voyage  was 
ended  he  placed  it  at  the  makers'  again, 
and  then  pledged  it  to  the  plaintiif,  for 
whom  the  makers,  being  ignorant  of  the 
pledge  to  the  defendants,  agreed  to  hold 
it.  The  money  advanced  bv  the  defend- 
ants not  having  been  repaia,  it  was  held, 
that  the  property  in  the  instrument  was 
in  the  defendants.  The  counsel  for  the 
plaintiff  contended,  that  the  possession 
of  the  chronometer  having  been  parted 
with  by  the  defendants,  meir  property 
in  it  was  entirely  lost,  upon  the  grouno, 
that  where  the  party  to  whom  a  personal 
chattel  is  pledged  parts  with  the  posses- 
sion of  it,  fie  loses  all  right  to  his  pledge. 
But,  per  Tindal,  C.  J. :  "  As  to  the  sec- 
ond point,  we  agree  entirely  with  the 


doctrine  laid  down  in  Ryall  v.  Rollc,  1 
Atk.  166,  that  in  the  case  of  a  simple 
pawn  of  a  personal  chattel,  if  the  credi- 
tor parts  with  the  possession,  he  loses 
his  property  in  the  pledge ;  but  we  think 
the  delivery  of  the  chronometer  to  Wil- 
son under  the  terms  of  the  agreement 
itself  was  not  a  parting  with  the  posses- 
sion, but  that  the  possession  of  Cfaptain 
Wilson  was  still  the  possession  of  Messrs. 
Capper.  The  terms  of  the  agreement 
were,  that  'thev  would  allow  him  the 
use  of  it  for  the  voyage;'  words  that 

gave  him  no  interest  in  the  chronometer, 
ut  only  a  license  or  permission  to  use  it 
for  a  limited  time,  while  he  continned  as 
their  servant,  and  employed  it  for  the 
purpose  of  navigating  their  ship.  Dur- 
ing the  continuance  of  the  voyage,  and 
when  the  voyage  terminated,  the  posses- 
sion of  Captain  Wilson  was  the  possession 
of  Messrs.  Capper ;  Just  as  the  possession 
of  plate  by  a  outler  is  the  possession  of 
the  master ;  and  the  delivery  over  to  the 
plaintiff  was,  as  between  Captain  Wilson 
and  the  defendants,  a  wrongful  act,  Just 
as  the  delivery  over  of  the  plate  by  the 
butler  to  a  stranger  would  have  been; 
and  could  sive  no  more  right  to  the 
bailee  than  Captain  Wilson  had  himself." 
See  also  Roberts  v.  Wyatt,  2  Taunt.  268 ; 
Spalding  v,  Adams,  82  Me.  211 ;  Flory  r. 
Denny,  11  E.  L.  &  B.  684;  8.  o.  7  Ezch. 
681. 


enoQffh  10  pay  the  debt ;  such  a  transaction  is  not  a  sale,  but  a  compromise,  fi^ns 
the  pledgor  a  right  of  action  against  the  pledgee.  Union  Trust  Co.  v.  Kigdon,  93  III. 
458 ;  Zimpleman  v.  Veeder,  98  III.  618.  Joliet  Iron  Co.  v.  Scioto  Brick  Co.  88  III.  548, 
was  to  the  efi^t  that  commercial  paper,  bonds,  and  mortgages  nledged  as  collateral 
security  cannot  be  sold  in  the  absence  of  a  special  power,  but  must  be  held  and  collected 
as  they  become  due. 
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But  while  it  is  essential  to  a  pledge,  that  delivery  should  be 
made,  and  possession  retained,  it  seems  that  there  may  be  a  hy- 
pothecation—  whether  we  translate  this  pledge  or  mortgage — of 
property  which  cannot  yet  be  delivered.  Thus,  in  admiralty,  at 
least,  and  in  equity,  property  not  yet  in  existence  —  as  a  ship  to 
be  built — may  be  effectually  hypothecated,  (j?) 

At  common  law,  pledges  could  not  be  taken  in  an  execu- 
tion ♦  in  favor  of  a  third  party  against  the  pledgor.  ( j)  ♦  120 
The  common  law,  however,  has  been  changed  to  some 
extent  in  this  particular,  in  some  of  our  States,  by  statutes,  (r) 
But  provision  is  always  made  to  protect  the  interest  of  the 
pledgee,  and  to  give  to  the  attaching  creditor  only  the  interest 
of  the  pledgor. 

The  pledgee  cannot  retain  a  pledge  for  the  purpose  of  securing 
other  debts  than  those  for  which  it  was  given,  unless  he  can  show 
that  that  was  the  intention  of  the  parties.  («) 

The  pledgee,  after  the  pledgor  fails  to  pay  the  debt  as  due,  may 
sell  the  pledge.  If  there  be  no  definite  time  for  the  payment  of 
the  debt,  the  pledgee  may  require  an  immediate  payment,  but 
must,  as  we  have  seen,  demand  payment  before  selling  the  pledge. 
In  all  cases  of  sale,  the  pledgee  must,  before  the  sale,  give  a  rea- 
sonable notice  to  the  pledgor,  (t)  ^  And  it  is  safer  and  better  to 
have  a  judicial  sale  by  a  decree  in  chancery,  whenever  the  State 
courts  have  power  to  make  such  decree.  Such  judicial  process 
was  once  necessary  to  make  the  sale  valid;  but  it  is  not  so 
now.  (u)    The  pledgee  should  not  buy  the  pledge  himself ;  (t;) 

{p)  See  the  HuU  of  a  New  Ship,  Da-  Ten  E7ck,'2  Johns.  Ch.  100;  Stearns  v. 

TeU,  100.    See  also  Langton  v,  Horton,  Harsh,  4  Denio,  227 ;  Castello  v.  Bank  of 

1  Hare,  640.  Albany,  1  N.  Y.  Leg.  Obs.  26 ;  De  Lisle 

iq)  Bro.  Abr.  tit  PUdon,  28 ;  Hex  o.  v.  Priestman,  1  P.  A.  Browne,  176 ;  Luck- 
Hanger,  8  Bolst.  1, 17 ;  Badlam  o.  Tucker,  ett  t;.  Townsend,  3  Tex.  110.  In  this  last 
1  Pick.  880,  800.  In  this  last  case,  a  case  it  was  decided  that  a  stipulation  in 
qwen  is  made  whether  the  creditor  might  a  contract  of  pledging,  that  if  the  pledge 
not  remore  the  incumbrance,  and  then  be  not  redeemed  within  a  speciflea  time, 
attach  the  property.  See  also  Pomeroy  the  right  of  property  shall  be  absolute 
r.  Smith,  17  Pick.  86;  Srodes  o.  Cayen,  in  the  pawnee,  can  have  no  effect,  and  is 
S  Watts,  268.  absolutely  inoperatiye.     And  see  Milli- 

(r)  See  AveriU  v,  Irish,  1  Gray,  264;  ken  o.  Dehon,  10  Bosw.  826. 
Stief  V.  Hart,  1  Comst.  20.  (u)  Id.    But  m  a  late  case  in  Eng^ 

(s)  Jarris  v.  Rosers,  16  lilass.  880 ;  land,  the  right  of  a  pledsee  to  sell  upon 

Boshforth    v.    Hadfleld,   7   East,   224;  non-payment  is  denied.    Micklewaite  o. 

Walker  v.  Birch,  6  T.  B.  268;  Bobinson  Winter,  10  Law  Times,  61.    This  case 

r.  PhMt,  14  Barb.  686.  seems  opposed  by  the  general  tendency 

(<)  Tocker  o.  Wilson,  1  P.  Wms.  201 ;  of  the  American  cases.    See,  on  this  sub- 

t.  c.  I  Bro.  P.  C.  404 ;  Lockwood  v.  Ewer,  ject.  Brass  v.  Worth.  40  Barb.  648^ 
9  Mod.  276;  a.  o.  2  Atk.  803;  Hart  v.         {v)  1  Story,  £q.  §S  808-828. 

>  That  the  pledgee  of  a  note  may  sell  it,  see  Potter  o.  Thompson,  10  B.  I.  1 ;  Dono- 
hoe  9.  Gamble,  98  Cal.  34a 
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and  he  should  take  all  proper  and  customary  precautions,  in  the 
time  and  manner  of  sale,  of  notice  or  advertisement,  and  the  like, 
to  protect  effectually  the  pledgor's  interest  and  property.  Nor 
should  he  sell  at  private  sale,  (vr)  unless  the  terms  of  the  pledge 
authorize  this,  (yw^  nor  more  than  enough  to  pay  his  debt,  if  the 
pledge  consist  of  separable  parts ;  and  if  the  proceeds  do  not  pay 
his  debt,  he  may  sue  for  the  surplus. 

Where  a  pledgor  pledges  for  himself,  or  as  agent  or  factor, 

by  the  act  of  pledging,  it  has  been  held,  that  he  impliedly 

*121    warrants  ♦that  he  or  his  principal  is  the  owner  of  the 

property  pledged ;  and  he  will  be  liable  to  the  pledgee  for 

damages  incurred  by  reason  of  defective  title,  (w) 

One  who  voluntarily  made  a  pledge  to  secure  an  illegal  demand 
(illegal  because  the  contract  was  made  on  Sunday),  was  not  per- 
mitted to  reclaim  the  pledge  without  paying  the  demand,  (u^) 

At  common  law,  there  cannot  be  a  pledge  of  that  which  does 
not  exist,  or  is  not  then  the  property  of  the  pledgor,  {wx)  And 
if  one  who  has  acquired  stock  by  fraud,  pledges  it  for  a  pre- 
ezistent  debt,  the  pledgee  acquires  no  better  title  than  the  pledgor 
had.  («^y) 

This  bailment  is  terminated  either  by  payment  and  satisfaction 
of  the  debt  by  acts  of  the  party,  or  operation  of  law,  or  by  its 
merger  and  discharge  by  the  taking  of  such  higher  security  as 
operates  as  a  release  of  the  simple  debt  for  which  the  pledge  was 
given. 


SECTION  V. 

LOCATIO. 

Locatio  in  general,  means  a  hiring ;  and  as  are  there  many 
ways  of  hiring,  the  general  topic  includes  these  particular  forms, 
and  usually  the  classification  and  the  terms  of  the  civil  law  are 
used. 

1.  Locatio  rei  ;  —  where  a  thing  is  hired  and  the  hirer  acquires 
a  temporary  use  of  the  thing  bailed. 

(w)  Baltimore,  &c.  In«.  Co.  t7.  Dal-         (wx)  Smithnnt  v.  Edmunds,  1  McCar- 

rymple,  26  Md.  269.  ter,  40^. 

[mo)  Bryson  v.  Rayner,  25  Md.  424.  (try)  Cleyeland  t;.  State  Bank,  16  Ohio, 

[w)  Maira  v.  Taylor,  40  Penn.  St.  446.  886. 
tunci)  King  n.  Green,  6  Allen,  189. 
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2.  LocATTO  0PERI8  FACiEKDi ; — iffhere  the  bailee  is  hired  to  do 
some  work  or  bestow  some  care  on  the  things  bailed. 

3.  LocATio  0PEBI8  MEBCiUM  VEHENDAfiUM ;  —  where  the  bailee  is 
hired  to  carry  the  goods  for  the  bailor  from  one  place  to  another. 
This  form  of  locatio  embraces  also  the  carrying  of  passengers. 

We  shall  consider  these  subjects  in  this  order ;  and  begin  with 
LocATio  BEi.  When  the  owner  of  a  thing  lets  it  to  another, 
who  is  to  have  the  use  of  the  thing,  and  to  pay  a  compen* 
sation  therefor,  the  contract  between  these  parties  is  for  their 
mutual  benefit.  The  bailee  is  bound  therefore  only  to  take 
ordinary  care  of  the  thing  bailed,  (x)  ^    But  this  obligation  varies 

(x)  BeeTCfl  v.  The  Ship  Conttitutioii,  which  the  latter  may  Gommit  in  the  treat- 
Gilpin,  679 ;  Bray  p.  Mayne,  Gow,  1 ;  ment  of  the  horse :  but  if  instead  of  that 
Millon  9.  Salisbury,  18  Johns.  211 ;  Har-  he  prescribes  for  the  horse  himself,  and 
lingtoo  V.  Snyder,  3  Barb.  880 ;  Hawkins  from  unskilf ulness  gives  him  a  medicine 
V.  Pythian,  8  B.  Mon.  615.  In  the  case  which  causes  his  death,  although  acting 
of  Columbus  0.  Howard,  6  6a.  813,  219,  bond  fide,  he  is  liable  to  the  owner  of  the 
Mr.  Justice  Litmpkin  said :  "  The  question  horse  as  for  gross  negligence.  —  A  some- 
has  been  much  mooted,  what  degree  of  what  peculiar  question  of  liability  arose 
care  or  diligence  is  required  of  the  hirer,  in  the  case  of  Davey  o.  Chamberlain,  4 
while  using  the  property  for  the  purpose,  Esp.  229.  It  was  an  action  on  the  case 
and  within  the  time  for  which  it  was  for  negligently  driving  a  chaise,  whereby 
hired.  Sir  WVUam  Jona  considered  that  the  plaintiff's  horse  was  killed.  The  two 
the  contract  being  one  of  mutual  benefit,  defendants  were  proved  to  have  been  to- 
the  hirer  was  bound  only  for  ordinary  gether  in  the  chaise  when  the  accident 
diUgenoe,  and  of  course  was  responsible  happened ;  but  Chamberlain,  one  of  the 
only  for  such.  And  this  opinion  appears  defendants,  was  sitting  in  the  chaise 
to  be  now  settled,  upon  principle,  to  be  smoking,  and  it  was  driven  by  the  other. 
the  true  exposition  of  the  common  law.  A'nkme,  for  the  defendants,  put  it  to  Lord 
He  ought,  therefore,  to  use  the  thing,  EUenbonugh  whether  he  was  not  entitled 
and  to  take  the  same  care  in  the  preser*  to  have  a  verdict  taken  for  Chamberlain, 
▼ation  of  it  which  a  good  and  prudent  the  ground  of  his  application  being,  that 
fattier  of  a  family  would  take  of  his  no  verdict  ought  to  pass  against  him,  the 
own.  Hence  the  hirer  of  a  thing,  being  injury  having  proceeded  from  the  igno- 
responslbte  onlv  for  that  degree  of  dili-  ranee  or  unskilf  ulness  of  the  other  de- 
gence  which  all  prudent  men  use,  that  is,  fendant,  who  was  the  person  driving  the 
which  the  generality  of  mankind  use,  in  chaise,  and  in  whose  care  and  under 
keeping  tneir  own  goods  of  the  same  whose  management  it  then  was,  Cham- 
kina,  it  is  very  clear  he  can  be  liable  only  berlain  remaining  perfectly  passive,  and 
for  such  injuries  as  are  shown  to  come  taking  no  part  in  the  management  or 
from  an  omission  of  that  diligence ;  or,  direction  of  the  horse.  But  his  lordship 
in  other  words,  for  ordinary  negligence,  said,  that  "  if  a  person,  driving  his  own 
If  a  man  hires  a  horse,  he  is  bound  to  carriage,  took  another  person  into  it  as  a 
ride  it  moderately,  and  to  treat  it  as  care-  passenger,  such  person  could  not  be  sub- 
fully  as  any  man  of  common  discretion  jected  to  an  action,  in  case  of  any  mis- 
would  his  own,  and  to  supply  it  with  suit-  conduct  in  the  driving  by  the  proprietor 
able  food;  and  if  he  does  so,  and  the  of  the  carriage,  as  he  had  no  care  nor 
horse,  in  such  reasonable  use,  is  lamed  or  concern  with  the  carriage ;  but  if  two 
injured,  he  is  not  responsible  for  any  persons  were  lointly  concerned  in  the 
dama^."—  In  Dean  v.  Keate,  8  Camp,  carriage,  as  if  both  had  hired  it  together, 
4,  it  18  held,  that  if,  upon  a  hired  horse  he  thought  the  care  of  the  king's  sub- 
being  taken  ill,  the  hirer  calls  in  a  farrier,  jects  required  that  both  should  be  an- 
be  is  not  answerable  for  any  mistakes  swerable  for  any  accident  arising  from 

1  One  receiving  a  horse  to  pasture  for  hire,  is  bound  to  nse  reasonable  care  only ;  if 
the  owner  desires  more  than  that,  he  must  contract  for  superior  diligence.  Mansfield  v. 
Cole,  61  IIL  191. 
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*122  *with  the  nature  of  the  thing  and  the  circumstances. 
One  who  hires  a  valuable  watch,  easily  disordered  by  any 
negligence,  must  be  more  careful  than  if  the  watch  were  cheaper 
suid  stronger.  So  of  a  valuable  horse.  So  it  should  be  if  any 
known  circumstances  gave  the  thing  hired  a  peculiar  value,  call- 
ing for  peculiar  care.  Still  it  is  only  ordinary  care,  as  the  law 
defines  that,  because  the  rule  must  be,  that  the  hirer  is  bound  to 
render  such  care,  in  each  case,  as  the  owner  has  a  right  to  expect 
that  a  man  of  ordinary  capacity  and  caution  would  take  of  the 
same  thing,  if  it  were  his  own  and  under  the  same  circum- 
stances, (y)  ^ 

the  misconduct  of  either  in  the  driving  nary  diligence,  and  responsible  for  ordi> 

of  the  carriage,  while  it  was  so  in  their  nary  neglect,  is  doubtless  true  in  all  cases 

joint  care."     The  fact  turned  out  to  be,  of  their  bailment,  unless  there  be  fraud, 

that  the  chaise  in  question  had  been  hired  or  a  special  contract  by  which  it  may  be 

by  both  the  defendants,  and  a  verdict  yaried  in  the  particular  case.     But  what 

passed  against  both  accordingly.  is  or  is  not  ordinary  diligence  may  vary, 

(y)  What  we  have  stated  above  in  the  not  only  with  the  circumstances  under 

text  has  been  found  to  be  of  great  im-  which  the  subject  of  it  may  be  placed, 

portance  in  its  application  to  hired  slave*,  but  witli  the  nature  of  the  subject  itself. 

Inasmuch  as  a  slave  is  an   intelligent  That  which,  in  respect  to  one  species  of 

being,  and  may  be   supposed   capable,  property,  might  be  gross  neglect,  might 

under  ordinary  circumstances,  of  taking  m  respect  to  another  species  be  extraor 

care  of   himself,  his   employer   is    not  dinary  care.    And,  under  peculiar  drcum- 

bound  to  so  strict  diligence  as  the  hirer  stances  of  danger,  extraordinary  exertions 

of  an  ordinary  chattel.     This  is  clearly  may  be  required  of  one  who  is  bound 

shown  by  tlie  case  of  Swigert  v.  Graham,  only  to  orainary  diligence,  or,  in  other 

7  B.  Mon.  661.     It  was  an  action  on  the  words,  the  circumstances  may  be  such, 

case,  brought  by  the  plaintiff  against  the  that  extraordinary  exertions  are  nothing 

owners  of  a  certain  steamboat,  to  recover  more  than  ordinary  diligence.    Ordinary 

for  the  loss  of  one  Edmund,  the  plain-  diligence,  then,  means  that  degree  of  care, 

tiff's  slave,  who,  while  employed  as  a  or  attention,  or  exertion,  which,  under  the 

hired  hand  upon  the  defendants'  boat,  actual  circumstances,  a  man  of  ordinary 

was  drowned    in  the  Kentucky   River,  prudence  and  discretion  would  use   in 

Marshall,  C.  J.,  in  delivering  the  opinion  reference  to  the  particular  thing  were  it 

of  the  court,  said  :  "  The  material  ques-  his  own  property ;  or  in  doing  the  partic- 

tion  in  the  case  is,  whether,  under  the  ular  thing,  were  it  his  own  concern.    And 

actual  circumstances,  the  owners  of  the  where  skill  is  required  for  the  underta^ 

boat  are  liable  for  the  loss  of  the  slave  by  king,  ordinary  diligence  implies  the  pos- 

being  drowned  while  in  their   employ,  session  and  use  of  competent  skill.  .  .  . 

And  this  question  depends  not  merely  Applying  these  principles  to  the  case  of 

upon  the  general  principles  applicable  to  a  slave  hired  either  for  general  or  special 

the  case  oi  bailment  on  hire,  as  they  are  service,  we  come  at  once  to  the  conclu- 

stated  or  adjudged  in  relation  to  inani-  sion,  that  being  ordinarily  capable,  not 

mate  or  to  mere  animal  property,  but  only  of  voluntary  motion,  by  which  he 

upon  the  proper  application  or  modiflca-  peiforms  various  services,  but  also  of  ob* 

tion  of  those  principles  in  reference  to  servation,    experience,    knowledge,    and 

the  particular  case  of  a  slave  hired  for  skill,  and  being  in  a  plain  case  at  least, 

service  as  a  common  hand  on  board  of  a  as  capable  of  taking  care  of   his  own 

steamboat  engaged  in  the  navigation  of  safety  as  the  hirer  or  owner  himself,  and 

the  Kentucky  and  Ohio  Rivers.    The  rule  presumably  as  much  disposed  to  do  it, 

that  the  bailee  on  hire  is  bound  to  ordi-  from  his  possession  of  uiese  qualities, 

1  Whore  the  hirer  of  a  horse  placed  it  for  medical  treatment,  with  the  owner's 
knowledge,  with  a  third  person,  an  implied  promise  is  raised  on  the  owner's  part  to 
pav  that  person  for  his  service^  of  which  he  may  avail  himself  in  an  action.  Leacli 
o.  iFiench,  69  Me.  389. 
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*  The  hirer  is  equally  responsible  for  the  negligence  of   ♦  128 
his  servants  as  for  his  own ;  provided  that  this  negligence 


with  habits  and  disposition  of  obedience 
implied  in  hi^  condition,  and  on  which 
the  hirer  has  a  right  to  rely,  he  may  be 
expected  to  understand  and  perform 
many,  and  indeed  most,  of  his  duties,  by 
order  or  direction  more  or  less  general, 
without  constant  supervision  or  physical 
control,  and  may  be  relied  on,  unless 
under  extraordinary  circumstances,  for 
taking  care  of  his  own  safety  witliout 
particular  instructions  on  that  subject, 
and  a  fortiori^  without  being  watched  or 
followed  or  led,  to  keep  him  from  run- 
ning unnecessarily  into  danger.  What 
sort  of  care  or  diligence,  then,  is  the 
hirer  to  use  for  the  saSety  or  preservation 
of  the  hired  slave  1  Omitting  to  notice 
what  may  be  necessary  to  his  health  and 
comfort,  we  should  say  that  he  ought  not, 
by  his  orders,  to  expose  him  to  extraor- 
dinarr  hazards,  without  necessity,  though 
they  be  incident  to  the  nature  of  the  ser- 
vice ;  and  that  when  he  does  expose  him 
to  such  hazards,  necessarily  or  properly, 
he  should  use  such  precautions,  by  in- 
structions or  otherwise,  as  the  circum- 
•tances  seem  to  require,  and  as  a  man  of 
ordinary  prudence  would  use  in  so  expos- 
ing his  own  slave.  It  might  be  necessary 
in  sending  him  to  the  bottom  of  a  deep 
well,  or  to  the  eaves  of  a  steep  roof,  to 
tie  a  rope  around  his  waist.  But  if  he 
were  possessed  of  ordinary  intelligence, 
it  would  not  be  required  that,  in  sending 
him  across  a  wide  bridge,  he  should  even 
be  cautioned  not  to  jump  or  fall  from  it 
Kor  if  there  were  a  ford  as  well  as  a 
bridge  crossing  the  river,  both  ordinarily 
safe,  and  with  each  of  which  the  slave 
was  well  acquainted,  would  it  be  deemed 
necessary  to  direct  him  to  take  the  one 
and  avoid  the  other,  unless  there  were 
some  circumstances  known  or  appre- 
hended at  the  time,  changing  the  usual 
condition  of  one  ot  the  other.  Certainly 
it  would  not  be  necessary,  when  there 
was  on  the  road  which  he  was  accus- 
tomed to  travel  a  ford  to  be  crossed,  with 
which  be  was  well  acquainted,  to  tell  him 
cither  not  to  go  out  of  the  usual  track 
into  the  deep  wntter,  or  not  to  take  an- 
other road  which  he  was  not  accustomed 
to  travel,  and  which  passed  the  river  at  a 
more  dangerous  place.  In  the  navigation 
of  our  rivers  by  steamboats,  it  might  be- 
come necessary,  in  a  particular  case,  that 
tome  one  on  board  should  swim  to  the 
shore  with  a  line,  though  the  attempt 
might  be  attended  with  great  danger. 
This,  though  incident  to  the  navigation, 
would  be  an  extraordinary  hazard,  and 


doubtless  it  should  not  be  ordered,  nor 
even  permitted  to  be  incurred,  without 
the  use  of  such  precautions,  within  the 
power  of  the  captain  or  other  officer,  as 
experience  might  indicate  for  tne  occa- 
sion. But  when  the  boat  is  aground,  on 
a  bar  or  shoal,  where  the  water  on  each 
side,  and  to  the  shore  on  each  side,  is  not 
more  than  three  feet  deep,  it  could  not  be 
deemed  necessary,  in  ordering  a  particu- 
lar individual  to  go  to  the  shore  through 
the  water,  to  do  more,  even  if  he  were 
unacquainted  with  the  bar,  and  could  not 
see  it  plainly,  than  to  point  out  its  extent, 
or  the  direction  which  he  must  take  to 
the  shore,  or  to  advise  caution  in  his  pro- 
ceedings, or  to  give  such  instruction  as 
was  necessary.  But  if  he  were  well  ac- 
quainted with  the  bar,  or  it  were  plainly 
visible  through  the  water,  and  were, 
moreover,  wide  and  safe,  the  direction  to 
go  to  the  shore  would  of  itself  be  suffi- 
cient. It  might  be  ordinarily  assumed 
that  the  individual,  whether  white  or 
black,  slave  or  freeman,  if  he  had  com- 
mon sense,  would  not  go  from  the  bar 
into  the  deep  water,  and  the  person  giv- 
ing the  order  would  not  be  bound  to  an- 
ticipate such  a  deviation,  and  either  to 
forbid  it,  or  in  any  manner  to  guard 
against  it,  but  might  pursue  his  own  em- 
ployment Nor  do  we  suppose  that,  if  he 
knew  the  individual  to  be  a  swimmer, 
and  saw  that  he  was  purposely  deviating 
from  the  bar,  with  the  view  of  swimming 
a  few  yards  to  the  shore,  he  would  be 
bound  to  order  him  back,  or  to  caution 
him  against  it,  unless,  from  the  tempera- 
ture of  the  water,  or  some  other  fact,  he 
had  reason  to  apprehend  danger.  The 
direction  to  go  to  the  shore  on  such  an 
occasion  implies,  without  more  said,  that 
he  should  go  by  the  known  and  safe  way. 
It  is  only  when,  from  the  uncertainty  or 
difficulty  of  the  way,  or  from  some  other 
circumstance,  there  may  be  danger  in  ex- 
ecuting the  order  given,  that  it  is  neces- 
sary, in  the  exercise  of  ordinary  care  or 
diligence,  to  accompany  it  with  any  other 
words  or  acts  than  such  as  are  essential 
to  make  it  intelligible  and  practicable." 
This  point  is  well  illustrated  also  by  the 
case  of  Heathcock  v.  Penning^n,  11  Ired. 
L.  640.  The  defendant  had  hired  of  the 
pluntifF  a  slave  boy,  about  twelve  years 
of  age,  to  drive  a  whim  near  the  shaft  of 
a  gold-mine.  The  boy,  while  working 
there  at  night,  being  without  an  overcoat, 
had  gone  to  the  flre  to  wapn  himself,  and 
on  his  being  called  to  start  his  horse,  being 
drowsy,  feU  into  the  mine  and  was  killed. 
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*  124    occurred  *  when  the  serrant  was  in  the  discharge  of  his 
duty,  or  obeying  the  commands  or  instructions  of  his 

master,  express  or  implied.    When  not  so  employed,  the  person, 
though  generally  a  serrant,  does  not  then  stand  in  the  re- 

*  125    lation  or  act  in  the  capacity  of  a  *  serrant  so  as  to  fasten 
a  liability  for  his  conduct  on  his  master;  and  a  master, 

therefore,  would  not  be  responsible  for  an  injury  committed  by 
a  servant  from  his  own  wilful  malice,  in  which  the  master  had  no 
share,  (z^ 

K  the  loss  occur  though  theft  or  robbery,  or  the  injury  result 
from  violence,  the  hirer  is  only  answerable  when  his  imprudence 
or  negligence  caused  or  facilitated  the  injurious  act  If  a  bailee 
for  hire  sells  the  property  without  authority,  the  bailor  may  haYe 
trover  against  even  a  band  fide  purchaser,  (a) 

When  the  thing  bailed  is  lost  or  injured,  the  hirer  is  bound  to 
account  for  such  loss  or  injury.  But,  when  this  isMone,  the 
proof  of  negligence  or  want  of  due  care  is  thrown  upon  the  bailor, 
and  the  hirer  is  not  bound  to  prove  affirmatively  that  he  used 
reasonable  care.  (J)  ^ 

It  was  hdd,  in  an  action  hy  the  plaintiff  Alston  v.  Balls,  7  Eng.  (Ark.)  664;  Jones 

to  recover  the  value  of  the  slave,  that  v.  Glass,  18  Ired.  L.  806. 
the  defendant  was  bound  to  use  such  (z)  Finucane  v.  SmaU,  1  Esp.  815; 

diligence  as  a  man  of  ordinary  prudence  Foster  v.   Essex   Bank»  17  Mass.  470 ; 

would,  if  the  property  were  his  own ;  Brind  r.  Dale,  8  C.  &  P.  207.    8ee  also 

that  as  the  slave  was  a  rational  bemg,  so  Butt  v.  Great  Western  Railway  Co.  7  £. 

much  care  was  not  necessary  as  would  L.  &  £.  443;  8.  o.  11  C.  B.  140.    But  see 

be  required  of  the  bailee  of  a  brute  or  an  Sinclair  v.  Pearson,  7  N.  H.  210.    See 

inanimate  thing ;  that  as  the  plaintiff  had  also,  ante,  vol.  i.  p.  *  lOS,  n.  (c). 
let  the  slave  for  this  very  purpose,  he         (a)  Loeschnuin  v.  Machin,  2  Stark, 

must  be  presumed  to  know  all  the  dan-  811 ;  Cooper  v.  Willomatt,  1  C  B.  672. 
gers  and  risks  incident  to  the  employ-         (6)  Beckman  v.  Shouse,  6  Rawle,  179; 

ment ;  and,  therefore,  as  it  did  not  appear  Claik  v.  Spence,  10  Watts,  886 ;  Runyan 

that  the  usual   risks  were  in  any  way  v.  Caldwell,  7  Humph.  134;  Piatt  v.  Uib- 

increased,  that  he   could   not   recover,  bard,  7  Cowen,  400,  n.  (a) ;  Schmidt  v. 

But  where  a  slave  was  hired  to  work  in  Blood,  0  Wend.  268;  Foote  v,  Storrs,  2 

gold-mines,  in    which    wooden   buckets  Barb.  326;  Harrington  v.  Snyder,  8  id 

were  used  for  raising  up  water  and  ore,  880.    This  question  was  very  thoroughly 

in  which   were  valves   for   letting  out  discussed  in  the  case  of  Logan  v.  Mat- 

the  water,  and  an  iron  drill  was  dropped  tiiews,  6  Penn.  St.  417.    The  court  below 

into   a   bucket,   and   feU   through   the  in  that  case  instructed  the  Juiy,  that 

valve,  and  split  the  skuU  of  the  slave,  *'  when  the  bailee  returns  the  property  in 

it  was  kdd  to  be  a  want  of  ordinarv  a  damaged  condition,  and  fails,  either  at 

care.     Biles  v.  Holmes,  11  Ired.  L.  16.  the  time  or  subsequentiy,  to  give  any  ac- 

See  also,  as  to  the  duties  and  respon-  count  of  the  matter,  in  order  to  explain 

sibilities  of  the  hirers  of  slaves,  McCaU  how  it  occnired,  the  law  will  authonxe  a 

V,  Flowers,   11  Humph.  242;    Mims   v.  presumption  of  negligence  on  his  part. 

Mitchell,  1  Tex.  443;  Sims  v.  Chance,  7  But  when  he  gives  an  account,  although 

Tex.  661 ;  Mitehell  v.  Mims,  8  Tex.  6 ;  it  may  be  a  general  one,  of  the  cause, 

McLauchlin  v.  Lomas,  3  Strob.  L.  86;  and  shows  the  occasion  of  the  injury,  it 

^  The  vie^  in  the  text  was  affirmed  in  Claflin  v.  Meyer,  75  N.  Y.  260,  where,  the 
^  defendant  having  shown  a  loss  by  theft,  it  was  held  that  the  plaintiff  could  not  recover 
-   without  proof  of  negligence. 
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*  The  owner  must  deliver  the  thing  hired  in  a  condition   *  126 
to  be  used  as  contemplated  by  the  parties ;  (c)  ^  nor  may  he 

interfere  with  the  hirer's  use  of  the  thing  while  the  hirer's  prop- 
erty in  it,  or  right  to  it,  continues,  (i)    £ven  if  the  hirer  abuses 

then  devolTet  on  the  plaintiff  to  proYO  discussing,  howeyer,  includes  an  ingre- 
negUgence,  nnskilfulness,  or  misoonauct."  dient  not  mentioned  by  Judge  Starjf  and 
And  this  instruction  was  held  to  be  cor-  on  which  it  turns ;  that  is.  the  ref usiid  or 
rect  CMIer,  J.,  said :  '*  The  books  are  omission  of  the  bailee  to  give  any  account 
extremely  meagre  of  anthority  on  this  of  the  manner  of  the  loss,  so  as  to  enable 
subject  of  the  omit  probandi  in  cases  of  the  bailor  to  shape  and  direct  his  inqui- 
bailment.  But  reason  and  analogy  would  ries  and  test  his  accuracy.  Judge  Starjf 
teem  to  establish  the  correctness  of  the  says,  there  are  discrepancies  in  the  au* 
position  of  the  court  below.  All  persons  thorities.  In  the  French  law,  as  stated 
who  stand  in  fiduciary  relation  to  others  by  him,  §  411,  the  rule  is  different;  and 
are  bound  to  the  observance  of  good  faith  the  hirer  is  bound  to  prove  the  loss  was 
and  candor.  The  bailor  commits  his  prop-  without  negligence  on  liis  nart.  And  be 
ertr  to  the  bailee,  for  reward,  in  the  case  cites  the  Scottish  law  to  the  effect  that 
of  hirinff.  It  is  true ;  but  upon  the  implied  if  any  specific  injury  has  occurred,  not 
undertaking  that  he  will  observe  due  care  mamj^jf  the  result  of  accident,  the  ontu 
in  its  use.  The  property  is  in  the  pos-  probandi  lies  on  the  hirer  to  justify  hira- 
•essioa  and  under  the  oversight  of  the  self  by  proring  the  accident.  That  would 
bailee,  whilst  the  bailor  is  at  a  distance,  be  near  the  case  in  hand,  because  the  in- 
Under  these  circumstances,  good  faith  juiy  here  was  not  manifestly  the  result 
requires,  that  if  the  property  is  returned  of  accident,  and  the  hirer  did  not  even 
in  a  damaged  condition,  some  account  explain  or  state  how  the  accident  oc- 
should  be  given  of  the  time,  place,  and  cuned.  The  case  of  Ware  v.  Gay,  11 
manner  of  the  occurrence  of  tne  injury,  Pick.  106,  seems  to  have  a  strong  analogy 
so  that  the  bailor  may  be  enabled  to  test  to  the  principle  asserted.  It  was  there 
the  accuracy  of  the  bailee's  report,  by  ruled,  that  where  a  public  carriage  or 
suitable  inquiries  in  the  neighborhood  and  conveyance  is  overturned,  or  breaks  down, 
locality  of  the  injury.  If  the  bailee  re-  without  any  apparent  cause,  the  law  will 
turns  the  bo^gy  (which  waa  the  property  imp^  negligence,  and  the  biuden  of  proof 
hired  in  this  case),  and  merely  says,  will  be  on  the  owners  to  rebut  the  pre- 
'  Here  is  your  property,  broken  to  pieces,'  sumption.  The  primA  fade  evidence 
what  would  be  the  i^pal  and  Just  pre-  arises  from  the  fact  that  there  is  no  ap- 
sumption?  If  stolen  property  is  found  parent  cause  for  the  accident.  And  in 
in  the  possession  of  an  individual,  and  he  the  case  in  hand,  there  was  no  apparent 
will  give  no  manner  of  account  as  to  the  cause ;  nor  would  the  hirer  give  any 
means  by  which  he  became  possessed  of  account  of  the  cause.  We  think,  there- 
it,  the  presumption  is  that  he  stole  it  fore,  there  was  no  error  in  adding  to  ttie 
himself.  This  is  a  much  harsher  pre-  answer  the  qualification  or  explanation 
•umption  than  the  one  indicated  by  the  which  we  have  been  considering."  See 
court  in  this  case  The  bearing  of  the  also  Skinner  c;.  London,  B.  &  S.  R.  Co.  2 
law  is  always  a^nst  him  who  remains  E.  L.  &  £.  dOO;  s.  c.  6  Exch.  787.  And 
silent  when  justice  and  honesty  require  in  Bush  v.  Miller,  13  Barb.  481,  where 
him  to  speak.  It  has  been  ruled  that  neg-  property  was  delivered  to  the  defendant, 
ligence  is  not  to  be  inferred,  unless  tlie  who  received  the  same,  and  engaged  to 
state  of  facts  cannot  otherwise  be  ex-  forward  it,  but  it  was  never  afterwards 
pUined.  9  Bng.  Jur.  907.  But  how  can  seen  nor  heard  of,  and  the  defendant 
they  be  explained,  if  he  in  whose  knowl-  nerer  accounted  for  it  in  any  way,  it  was 
edge  they  rest  wiU  not  disclose  them  1  held,  that  he  was  primdjade  liable  for 
And  does  not  the  refusal  to  disclose  the  goods  without  proof  of  negligence, 
tliem  justify  the  inference  of  negligence  ?  whidi  proof  could  not  be  requir^  unless 
Judge  Sterjf,  in  his  Treatise  on  Bailments,  he  gave  some  account  of  his  disposition 
1 410,  says,  that  it  would  seem  that  the  of  the  property. 

burden  of  proof  oi  negligence  is  on  the  {e)  Sutton  v.  Temple,  12  M&W.  52,00. 
bailor,  and  that  proof  merelw  of  the  loss  (J)  Hickok  v.  Buck,  22  Vt  140.  in 
is  not  suflksient  to  put  the  bailee  on  his  this  case  the  defendant  leased  to  the  plain- 
defence.    The  position  that  we  are  now  tiff  a  farm  for  one  year,  and,  by  the  oon- 

I  So  held  in  Fowler  ».  Lock,  L.  R.  10  C.  P.  90,  where  a  cab4iiver  recovered  for 
lajnries  received  in  consequence  of  the  unfitness  of  a  horse  furnished  him. 
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the  thing  hired,  as  a  horse  hired  for  a  journey,  although  the  owner 
may  then,  as  it  is  said,  repossess  himself  of  the  thing,  if  he  can 
do  so  peaceably,  he  may  not  do  so  forcibly,  but  must  resort  to  his 
action,  (e)  And  if  such  misuse  of  the  thing  hired  terminates 
the  original  contract,  the  owner  may  demand  the  thing,  and,  on 
refusal,  bring  trover ;  or,  in  some  cases,  he  may  bring  this  action 
without  demand.  (/) 
The  owner  is  said  to  be  bound  to  keep  the  thing  in  good  order, 

that  is,  in  proper  condition  for  use ;  and,  if  expenses  are 
*  127    *  incurred  by  the  hirer  for  this  purpose,  the  owner  must 

repay  them.  On  this  subject,  however,  there  is  some  uncer- 
tainty in  the  cases.  The  cases  usually  referred  to  on  this  point  re- 
late to  real  estate ;  (jg)  but  the  hirer  of  land,  or  of  a  real  chattel,  has 
neither  the  same  rights  nor  obligations  as  the  hirer  of  a  personal 
chattel.  Perhaps  the  conflicting  opinions  may  be  reconciled,  by 
regarding  it  as  the  true  principle,  that  the  owner  is  not  bound 
(unless  by  special  agreement,  express,  or  implied  by  the  particu- 
lar circumstances)  to  make  such  repairs  as  are  made  necessary 
by  the  natural  wear  and  tear  of  the  thing,  or  by  such  accidents  as 
are  to  be  expected,  as  the  casting  of  a  horsenshoe  after  it  has  been 
worn  a  usual  time ;  but  is  bound  to  provide  that  the  thing  be  in 
good  condition  to  last  during  the  time  for  which  it  is  hired,  if  that 
can  be  done  by  reasonable  care,  and  afterwards  is  liable  only  for 
such  repairs  as  are  made  necessary  by  unexpected  causes.  (A) 

tract,  was  to  proTide  a  bone  for  the  plain*  ty  to  whom  it  is  lent  shall  ha^e  the  use  of 

tiff  to  use  upon  the  farm  during  the  term,  it,  yet  if  the  plate  be  worn  out  by  ordi- 

At  the  commencement  of  the  term  he  nary  use  and  wearing  without  my  fault, 

furnished  a  horse,  but  took  him  away  no  action  of  covenant  lies  against  me/' 

and  sold  him  before  the  expiration  of  the  But  this  is  only  a  dictum.    So  in  Taylor 

term,  without  providing  another.    It  was  v.  Whitehead,  Dougl.  744,  Lord  Aianafidd 

held,  that  the  plaintiff  acquired  a  special  says,  in  general  terms,  that  by  the  com- 

property  in  the  horse,  by  the  bailment,  mon  law  he  who  has  the  use  of  a  thing 

and  was  entitled  to  recover,  in  an  action  ought  to  repair  it.    But  he  probably  had 

of  trover,  for  the  horse  so  taken  away,  his  mind  upon  real  property.     In  the 

damages  for  the  loss  of  the  use  of  the  case  of  Isbeil  v.  Norvell,  4  Gratt.  175,  it 

horse  during  the  residue  of  the  term.  is  held,  that  where  the  hirer  of  a  slave 

(«)  Lee  V.  Atkinson,  Yelv.  172.  pays  a  physician  for  attending  on  the 

(/)  See  the  case  of  Fouldes  v.  Wil-  slave  while  he  is  hired,  he  is  entitled  to 

loughby,  8  M.  &  W.  540,  as  to  what  will  have  the  amount  repaid  him  by  the  owner 

amount  to  a  conversion.  of  the  slave.    But  m  the  case  of  Redding 

{g)  Pomfret  v.  Ricroft,  1  Wms.  Saund.  v.  Hall,  1  Bibb,  636,  the  same  question 

821 ;  Taylor  v.  Whitehead,  Dougl.  744 ;  was  decided  the  other  way,  after  a  care- 

Cheetham  v.  Hampson,  4  T.  R.  318 ;  Fer-  f  ul  examination  of  the  authorities.    It  is 

fason  V. ,  2  £sp.  690 ;  Horsefall  v.  impossible  to  say  with  certainty  what  the 

lather,  Holt,  7.  true  rule  of  law  is,  until  we  have  further 

(A)  There  is  very  little  direct  autho^  adjudication.    But  it  seems  to  be  certain, 

ity  in  our  books  upon  this  question.    In  that  the  hirer  of  an  animal  is  bound  to 

Pomfret  v.  Ricroft,  1  Wms.  Saund.  821,  bear  the  expense  of  keeping  it,  unless 

Lord  Hale  says :  "  If  I  lend  a  piece  of  there  is  an  agreement  to  the  contrary 

plate,  and  covenant  by  deed  that  tlie  par*  See  Handford  v.  Palmer,  2  Br.  &  B.  869. 
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On  the  part  of  the  hirer  there  is  an  implied  obligation  to  use 
the  thing  only  for  the  purpose  and  in  the  maimer  for  which  it  was 
hired,  (t)  And  if  he  uses  it  in  a  different  way  or  for  a  longer 
time,  it  is  held  that  he  may  be  responsible  for  a  loss  thence  oc- 
curring, although  by  inevitable  casualty,  (n)  In  general,  the 
hirer  must  in  no  way  abuse  the  thing  hired.  (/)  But 
where  hired  chattels  are  lost  during  a  *  misuser^  it  seems  *  128 
that  trover  will  not  lie,  unless  the  owner  can  show  that 
the  mutiser  caused  the  loss.  (Is) 

The  hirer  must  surrender  the  property  at  the  time  appointed ; 
and  if  no  time  be  specified  in  the  contract,  then  whenever  called 
upon  after  a  reasonable  time ;  and  what  this  is  will  be  determined 
in  each  case  by  its  nature  and  circumstances,  (l) 

By  the  contract  of  hire,  the  hirer  acquires  a  qualified  property 
in  the  thing  hired,  which  he  may  maintain  against  all  persons 
except  the  owner,  and  against  him  so  far  as  the  terms  and  condi- 
tions of  the  contract,  express  or  implied,  may  warrant,  {m)  Dur- 
ing the  time  for  which  the  hirer  is  entitled  to  the  use  of  the  thing, 
the  owner  is  not  only  bound  not  to  disturb  him  in  that  use,  but 
if  the  hirer  returns  it  to  the  owner  for  a  temporary  purpose,  he  is 
bound  to  return  it  to  the  hirer,  (n)  But  if  a  bailee  of  any  chattel, 
without  authority,  mortgage  it  to  secure  his  own  <iebt,  and  the 
mortgagee  takes  possession,  the  owner  may  have  an  action  there- 
for without  any  demand,  (c) 


(t)  DmicAii  o.  Railroad  Co.  2  liich.  L.  right  to  employ  him  in  such  an  occnpa- 
613 ;  Columbufl  r.  Howard,  0  Ga.  218.  tion  without  the  consent  of  his  owner." 
(ii)  Lewis  V.  McAfee,  32  Ga.  466.  But  in  the  case  of  McLauchlin  v.  Lomas, 
ij)  Homer  v.  Thwing,  S  Pick.  492 ;  8  Strob.  L.  85,  where  a  negro  was  let  to 
Boteh  p.  Hawes,  12  id.  1%;  Wheelock  v.  hire  as  a  house  carpenter,  and  was  em- 
Wheelwright,  5  Mass.  104 ;  De  ToUenere  ployed  by  the  hirer  in  his  shop,  where  he 
V.  FoUer,  1  So.  Car.  Const.  Rep.  116;  carried  on  the  business  of  a  house  car- 
Duncan  V,  Railroad  Company,  2  Rich.  L.  penter,  and  where  his  workmen  were  ac- 
613;  Columbus  v.  Howard,  6  Ga.  213;  customed  to  use  a  steam  circular-saw, 
Harrington  v.  Snyder,  3  Barb.  380 ;  Booth  when  necessary  for  their  work  at  the 
V.  Terrell,  16  Ga.  20.  In  the  case  of  Mul-  business,  and  the  negro,  while  at  work  at 
len  V.  Ensley,  8  Humph.  4^^,  the  defend-  the  saw,  receiTed  wounds  of  which  he 
aat  baring  hired  a  slave  of  the  plaintiff,  died,  and  in  an  action  by  the  owner  to 
for  general  and  common  sendee,  set  him  recover  the  yalue  of  the  slave  from  the 
to  busting  rocks,  and  the  slave  while  so  hirer,  the  jury  gave  a  verdict  for  the  de- 
engaged  was  severely  injured.  The  court  f endant,  the  court  refused  to  gprant  a  new 
kdd  the  defendant  liable.    And  Tndg,  J,,  trial.    Richardson,  J.,  dissented. 


*  We  are  of  opinion  that  the  em-         (I)  Harvey  v,  Epes,  12  Gratt.  163. 
ployment  of  blasting  rocks  is  not  an         (/)   See  Esmay  v.  Fanning,  9  Barb, 

ordinary  and  usual  one ;  that  it  is  at-  176. 

tended  with  more  personal  danger  than  (m)  See  Hickok  v.  Buck,  22  Vt  149, 

it  common  to  the  usual  vocations  of  life ;  cited  ante,  p.  *  127,  n.  {d). 
and  that  a  bailee,  who  has  hired  a  negro         (n)  Roberts  p.  Wyatt.  2  Taunt.  268. 
for  general  and  common  service,  has  no         (o)  Stanley  p.  Gaylord,  1  Cush.  636. 
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It  is  held,  that  if  a  hirer  fastens  hired  chattels  to  real  estate, 
in  such  a  way  that  they  cannot  be  removed  without  injury  to  the 
real  property,  a  purchaser  of  the  land,  without  notice,  holds  the 
chattels,  and  the  owner  of  them  must  look  to  the  hirer  for  com- 
pensation, (p) 

The  letter  for  hire  acquires  an  absolute  right  to,  and  property 
in,  the  compensation  due  for  the  thing  hired ;  and  this  compensa- 
tion or  price,  where  not  fixed  by  the  parties,  must  be  a  reasonable 
price,  to  be  determined,  like  the  time  for  which  the  thing  is  hired, 

by  the  nature  and  circumstances  of  the  case. 
^  129  *  The  contract  of  hire  may  be  terminated  by  the  expira- 
tion of  the  time  for  which  the  thing  was  hired,  or  by  the 
act  of  either  party  within  a  reasonable  time,  if  no  time  be  fixed 
by  the  contract.  Or  by  the  agreement  of  both  parties  at  any  time. 
Or  by  operation  of  law,  when  the  hirer  becomes  the  owner  of  the 
thing  hired.  Or  by  the  destruction  of  the  thing  hired. .  If  it 
perish  without  the  fault  of  either  party,  before  any  use  of  it  by 
the  hirer,  he  has  nothing  to  pay ;  if  after  some  use,  it  may  be 
doubted  how  far  the  aversion  of  the  law  to  apportionment  would 
prevent  the  owner  from  recovering  pro  tanto  ;  probably,  however, 
where  the  nature  of  the  case  admitted  a  distinct  and  just  appor- 
tionment, it  would  be  applied.  (9)  Either  party  being  in  fault 
would  of  course  be  answerable  to  the  other.  And  the  contract 
might  provide  for  the  contingency  of  the  destruction  of  the  prop- 
erty in  any  manner. 

Goods  are  often  hired  in  connection  with  real  estate ;  as  where 
one  hires  a  house  with  the  furniture  therein,  or  a  room  with  its 
furniture.  But  although  the  clauses  respecting  such  hire  of  chat- 
tels may  form  a  part  of  a  contract  concerning  real  estate,  they 
are  construed  and  governed  by  the  principles  of  the  law  of  per- 
sonalty. 

It  sometimes  happens  that  parties  seek  to  give  to  other  con- 
tracts the  appearance  of  a  contract  to  hire ;  or  that  they  wish  to 
make  use  of  a  contract  to  hire,  for  purposes  usually  accomplished 
by  other  means.    Thus,  suppose  a  person  about  to  open  a  board- 

(p)  Fryatt  v.  The  Sulliyan  Company,  M.  5 ;  Williams  v.  Holoombe,  1  N.  Car. 

6  HUl  (N.  Y.).  116;  s.  o.  7  id.  629.  Law  Rep.  866;  Bacot  c;.  Parnell, 2  Bailej, 

ig)  See  Harrington  v.  Snyder,  3  Barb.  424 ;  Redding  v.  Hall,  1  Bibb,  636 ;  Har- 

880.     As  to  apportionment  In  cases  of  rison  c;.  Murrell,  6  Monr.  369 ;  Dudgeon 

hired  slares,  where  the  slave  dies  during  ».  Teass,  9  Mo.  8i37 ;  Collins  0.  Woodruff 

the  period  of  his  service,  see  the  follow-  4  £ng.  (Ark.)  463. 
ing  cases.    George  0.  Elliott,  2  Hen.  & 
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ing-hoase,  and  needing  furniture,  and  proposing  to  bay  the  same 
in  whole  or  in  part  upon  credit.  The  seller  is  willing  to  trust, 
if  he  can  have  the  security  of  the  property  itself ;  but  if  he  does 
this  by  sale  and  mortgage  back,  it  must  be  recorded,  and  an 
equity  of  redemption  attaches.  To  avoid  this,  he  makes  a  lease 
of  the  furniture  to  the  other  party,  say  for  one  year,  and  the  lease 
contains  a  proyision  that  the  lessee  may  buy  the  same  by  pay- 
ing a  certain  price  therefor,  at  certain  times.  The  lessee 
*  takes  the  property  into  his  house,  and  a  creditor  without  *  180 
notice  attaches  it  as  his  property.  The  question  has  some- 
times arisen  under  these  circumstances,  whether  this  is  not  in  law 
a  sale  with  mortgage  back ;  and  whether  the  attempt  of  the  parties 
to  avoid  the  notice  of  record,  with  the  permission  of  the  original 
owner  to  let  the  proposed  purchaser  take  open  possession  without 
giving  any  notice  of  his  rights,  does  not  lay  him  open  to  lose  the 
property  if  a  band  fide  creditor  of  the  hirer  takes  it  by  attachment. 
The  question  is  one  of  mixed  law  and  fact.  We  do  not  think 
that  the  law  attaches  to  such  a  transaction  an  absolute  presump- 
tion  of  fraud ;  and  unless  the  circumstances  are  such  that  the 
jury  can  infer  fraud  from  them,  actual  or  constructive,  the  title 
of  the  original  owner  of  the  furniture  would  prevail.  This  ques- 
tion has  arisen  once  or  twice  at  nisi  prtW,  but  we  do  not  know 
that  it  has  been  authoritatively  decided  by  courts  of  law,  sitting 
in  banc. 

LocATio  0PEBI3  FACiENDi.  The  cases  in  which  the  bailee  is 
to  do  some  work  or  bestow  some  care  upon  or  about  the  thing 
bailed,  may  be  conveniently  divided  into  those  where, 

1.  Mechanics  are  employed  in  the  manufacture  or  repair  of 
the  article  bailed  to  them. 

2.  Warehouse  men  or  wharfingers  are  charged  with  the  cus* 
tody  of  the  thing  bailed. 

8.  Postmasters  receive  letters  to  be  sent  as  directed. 

4.  Innkeepers  receive  guests  and  the  goods  of  guests. 

Where  mechanics  are  employed  to  make  up  materials  fur* 
nished,  or  to  alter  or  repair  a  specific  thing,  the  contract  is  one 
of  mutual  benefit,  and  only  ordinary  care  is  required.  But  this 
care  may  vary  much  in  different  cases.  Common  wood  may 
be  given  to  a  carpenter  to  make  a  common  box.  A  chronometer 
may  be  delivered  to  a  watchmaker  to  be  cleaned  or  repaired.    A 

189 


•131  THE  LAW  OP  CONTRACTS.  [BOOK  IIL 

diamond  may  be  given  to  a  lapidary  to  be  cut  and  polished.  The 
care  required  in  these  cases  is  very  different ;  but  it  is  always 
ordinary  care ;  that  is,  such  care  as  a  person  of  ordinary  caution 
and  capacity  would  take  of  that  specific  thing.  So  of  ihe  skill 
required.  A  person  who  receives  a  chronometer  to  repair,  and 
undertakes  the  work,  warrants  that  he  possesses  and 
•  131  *  will  exert  the  care  and  the  skill  requisite  to  do  that  work 
properly,  and  to  preserve  the  article  safely.  K,  however, 
one  chooses  to  employ,  on  a  work  requiring  great  and  peculiar 
skill,  one  whom  he  has  reason  to  know  to  be  deficient  in  that 
skill,  he  can  have  no  remedy  for  the  want  of  it.  (r) 

The  obligations  of  the  workman  are,  to  do  the  work  in  a 
proper  manner,  and  at  the  time  agreed  on,  or  in  a  reasonable 
time  if  none  be  specified ;  to  employ  ihe  materials  furnished  in 
the  right  way;  and  not  only  to  guard  against  all  ordinary 
hazards,  but  to  use  ihe  best  endeavors  to  protect  the  thing  de- 
livered to  him  against  all  peril  or  injury.  And  he  should  do 
the  work  himself,  where,  from  the  circumstances,  it  may  be 
presumed  that  the  personal  ability  or  skill  of  the  workman  is 
contracted  for. 

The  workman  has  a  special  property  in  the  thing  delivered  to 
him,  and  may  maintain  an  action  against  one  who  wrongfully 
takes  it  from  his  possession.  If  it  perishes  in  his  hands,  with- 
out his  fault,  the  owner  loses  the  property.  And  from  the  au- 
thorities it  might  seem  that  the  owner  is  also  bound  to  pay  pro 
tanto  for  the  work  and  labor  already  expended  upon  it  (where 
the  contract  does  not  provide  otherwise),  as  well  as  the  materials 
used  and  applied.  («)  We  doubt,  however,  if  the  practice  in  this 
country  be  altogether  so ;  it  is  certain  that  a  distinct  usage  to 
the  contrary  would  control  any  such  rule ;  (^)  and  without  assert- 
ing that  there  is  any  such  established  usage,  we  think  that,  gen- 
erally, where  an  owner  leaves  a  chattel  with  a  workman  who  is 
to  labor  upon  it,  and  the  chattel  is  accidentally  destroyed  when 
this  labor  has  been  partially  performed,  each  loses  what  each  one 
has  in  the  thing  destroyed ;  the  owner  his  property,  and  the 


(r)  Felt  V.  School  Dist.  24  Yt.  297.  to  the  effect  that  the  workman  was  not 

(s)  Menetone    v.  Athawes,  3    Burr,  entitled  to  be  paid  until  his  work  was 

15t^;    WiUon  v.  Knott,  3  Humph.  473.  finished,  would  prevent  his  recovering 

See  also  Brumby  t^.  Smith,  3  Ala.  128.  for  his  work  and  labor  on  an  article  ac- 

{t)  It  would  seem  from  Gillet  v.  Maw-  cidentally  destroyed  while  the  work  was 

man,  1  Taunt.  187,  that  a  general  usage,  going  on. 
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workman  his  labor.  If  the  thing  perisheB  from  intrinsic  defect, 
the  reason  for  requiring  pro  tanto  compensation  from  the  owner 
would  be  stronger. 

Where  the  workman  is  employed  to  make  a  thing  out 
of  his  *  own  materials,  it  is  a  case  of  purchase  and  sale,    *  132 
or  hiring  of  labor,  and  not  of  bailment.     But  if  the  prin* 
cipal  materials  are  delivered  to  the  workman,  this  is  a  case 

of  bailment,  although  he  has  to  add  his  own  materials  to 
them,  (ti) 

(«)  Merritt  p.  Johnrnm,  7  Johns.  473.  tiie  labor  and  materials  of  the  latter,  the 
This  subject  was  thoroaghlj  discussed  in  property  in  the  article,  as  thus  repaired 
the  case  of  Gregorj  v.  Striker,  2  Denio,  and  improved,  is  all  along  in  the  original 
028.  It  was  an  action  of  trespass  for  a  owner,  for  whom  the  repairs  were  made, 
wagon,  and  the  defendant,  who  was  a  and  not  in  the  person  making  tliem. 
constable.  Justified  the  seizure  of  it  The  agreement  in  Buch  case  is  but  an 
under  an  execution  against  one  Rose ;  eyeiy-day  contract  of  bailment  —  locatio 
and  the  question  was,  whether  the  wagon  merisfacUndi;  and  the  original  owner,  so 
when  taken  hj  the  defendant  belonged  far  from  losing  his  general  property  in 
to  the  plaintiff  or  Rose.  It  appeared  the  thing  thus  plao^  in  the  hands  of 
that  the  wagon  in  question  formerly  be-  another  person  to  be  repaired,  acquires 
longed  to  the  pUuntin,  and  that  he  made  that  right  to  whatever  accessorial  addi- 
a  contract  with  Rose  to  repair  it  for  him.  tions  are  made  in  bringing  it  to  its  new 
Before  the  wagon  was  repaired  it  was  and  improved  condition.  Kor  am  I  aware 
worth  but  little,  except  the  iron ;  none  of  that  in  this  class  of  cases  it  is  at  all  im- 
the  wooden  part  was  used  in  the  repara-  portant  what  the  value  of  the  repairs, 
tioD,  except  the  tongue  and  evener.  actual  or  comparative,  may  be.  No  case 
When  finbhed  it  was  worth  $90,  and  is  referred  to  which  proceeds  on  that  dis- 
Roee's  account  for  repairs  amounted  to  tinction,  nor  any  writer  by  whom  it  is 
$78.50.  The  defendant  took  the  wagon  adverted  to  as  material.  If  we  adopt 
in  the  possession  of  Rose  immediately  this  distinction,  what  shall  be  its  limit  ? 
after  it  was  completed,  and  sold  it  on  the  The  general  property  must  be  in  one 
execution.  Upon  these  facts  the  court  party,  to  the  exclusion  of  the  other,  for 
kdd^  that  the  property  in  the  wagon  still  surely  they  are  not  tenants  in  common 
continued  in  the  plaintiff.  And  aeturdtileif,  in  the  thing  repaired.  Shall  we  then  say 
J.,  said :  "  As  the  value  of  the  new  ma-  that  where  the  value  of  the  repairs  falls 
teiials  and  labor  used  and  employed  in  below  that  of  the  dilapidated  article  on 
repairing  or  reconstructing  the  wagon  which  they  were  made,  the  original 
greatly  exceeded  that  of  the  old  ma-  owner  has  title  to  the  article  in  its  iin- 
teriala  used  in  the  operation,  it  was  proved  condition,  and  vice  vend,  where 
urged  that  this  was  really  a  contract  they  exceed  it  in  value,  title  to  the  ar- 
with  Rose  to  make  a  new  wagon,  and  tide,  as  repaired  and  improved,  passes 
not  for  tlie  repair  of  an  old  one ;  and,  over  to  the  person  by  whom  the  repairs 
therefore,  as  most  of  the  materials  were  were  made  ?  Such  a  rule  would  cer- 
fnmisbed  by  him,  his  right  of  property  tainly  be  plain  enough,  and  probably 
in  the  vehicle  would  continue  until  its  might  be  applied,  without  great  dim- 
completion  and  delivery  under  the  con-  culty,  to  any  particular  case.  But  it 
tract.  No  doubt  where  a  manufacturer  would  be  found  to  give  rise  to  a  variety 
or  mechanic  agrees  to  construct  a  par-  of  questions  never  heard  of  in  actions 
ticular  article  out  of  his  own  materials,  growing  out  of  the  reparation  of  de- 
er out  of  materials  the  principal  part  of  cayed  or  injured  articles ;  and  the  rule 
which  are  his  own,  the  property  of  the  itself,  I  am  persuaded,  has  not  so  much 
article,  until  its  completion  and  delivery,  as  the  shadow  of  authority  for  its  sup- 
is  in  him,  and  not  in  the  person  for  whom  port.  There  are  a  multitude  of  instances 
it  was  intended  to  be  made.  But  it  is  in  which  the  expense  of  proper  repairs 
equally  clear,  as  a  general  proposition,  greatly  exceeds  tne  value  of  the  article 
that  where  the  owner  of  a  damaged  or  on  which  they  are  made.  It  is  so  in  the 
woriKOUt  article  delivers  it  to  another  lowly  operation  of  footing  an  old  pair  of 
person  to  be  repaired  and  renovated  by  boots,  and  not  unfrequently  in  repairing 
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•  133  •  Where  materials  are  delivered  to  a  workman,  and  a 
fabric  is  to  be  returned  by  him,  made  at  his  own  election, 
either  of  those  materials  or  of  similar  materials  of  his  own,  as  if 
a  certain  weight  of  silver  be  given  him,  to  be  returned  in  the  form 
of  a  silver  goblet,  or  a  certain  quantity  of  wheat  to  be  returned 
in  flour,  some  difliculty  has  arisen,  and  some  conflict  of  opinion. 
We  should  regard  such  a  contract  not  as  a  locatio  operis  faeiendi, 
but  as  creating  an  obligation  of  a  different  character  on  ihe  part 
of  ihe  workman ;  one,  indeed,  more  similar  to  a  debt.  If  the 
contract  expressly,  or  by  a  clear  implication,  imported  that  the 
fabric  to  be  returned  should  be  made  specifically  of  the  very 
material  delivered,  then,  if  the  material  should  perish  or  be  lost 
without  the  fault  of  the  workman,  it  would  be  the  loss  of  the 
owner.  In  the  former  case,  where  the  workman  was  at  liberty 
to  use  what  materials  of  like  quality  he  would,  those  delivered 
to  him  would  be  regarded  only  as  a  partial  payment  in  advance 
for  the  thing  to  be  made  and  delivered  to  him  who  advanced 
it,  and  the  workman  would  be  still  bound  to  make  and  deliver 
this  article,  (w) 

a  broken-down  carriage.    The  principle  It  was  Md,  that  the  defendant  was  not 

contended  for  by  the  defendant  is  not  responsible  for  the  loss  of  the  plaintiff's 

necessary  for  the  security  of  the  me-  wheat,  there  being  no  contract  of  sale 

chanic  by  whom  the  repairs  are  made,  by  which  the  property  was  transferred 

He  has  a  lien  for  his  labor  and  materials,  to  the  defendant    This  case  was  decided 

and  may  retain  possession  until  his  just  in  the  year  1821.    A  few  months  after- 

demands    are    satisfied.       This   affords  wards  a  case  was  decided  the  same  way 

ample    protection     to     the     mechanic,  by  the  Court  of  .Appeals  of  Virginia, 

And  who,  let  me  ask,  ever  heard  that  on  a  somewhat  similar  state  of  facts, 

this  lien  was  limited  to  repairs  which,  in  Slaughter  v.  Green,  1  Rand.  (Va.)  8.    In 

value,  fall  below   that  of  the  original  1826,  the  question  came  up  in  Indiana  in 

article  on  which  they  are  made  ?     Yet  the  case  of  Ewing  v.  French,  1  Blackf. 

this  limitation  must  necessarily  exist,  if  Z&&.    The  facts  of  the  case  were  almost 

the  ground  assumed  by  the  counsel  for  identical  with  those  in  Seymour  v.  Brown, 

the  defendant  is  well  taken."  and  the  court  Ae/</,  that  the  plaintiff  was 

(v)  This  subject  has  been  very  much  entitled  to  recover.    Seymour  v.  Brown 

discussed  within  the  last  few  years,  espe-  having  been  cited,  Biackjbrd,  J.,  said : 

dally  in  the  courts  of  New  York.    The  "  That  decision,  it  is  admitted,  cannot  be 

earliest  case  that  we  have  seen  is  that  of  reconciled  with  ours ;  but  as  an  independ- 

Seymour  i^.  Brown,  19  Johns.  44.    There  ent  tribunal,  we  must,  after  consulting 

the  plaintiff  sent  to  the  defendant,  a  mil-  the  authorities  within  our  reach,  deter- 

ler,  a  quantity  of  wheat,  to  be  exchanged  mine  for  ourselves  as  to  what  the  law  is, 

for  flour  at  the  rate  of  a  barrel  of  flour  however  unpleasant  it  may  be  to  differ 

for  every  five  bushels  of  wheat.    The  from  a  court  so  eminently  distinguished 

defendant   mixed  the   plaintiff's  wheat  as  that  of  New  York."    In  1827  came  the 

with  the  mass  of  wheat  of  the  same  case  of  Kurd  ».  West,  7  Cowen,  762.    In 

quality  belonging  to  himself  and  others ;  that  case  the  defendant  had  let  a  number 

but,  before  the  flour  was  delivered  to  the  of  sheep  to  one  Dayton,  and  Dayton, 

plaintiff,  the  mill  of  the  defendant,  with  while  the  sheep  were  in  his  possession, 

all  its  contents,  wheat  and  flour,  was  en-  had  sold  them  to  the  plaintiff.    And  the 

tirely  destroyed  by  Are  from  some  un-  question  was,  whether  the  property  in 

known  cause,  and  without  any  fault  or  tne  sheep  was  in  Dayton,  so  that  he  could 

negligence  on  the  part  of  the  defendant  transfer  them  to  the  plaintiff.     WwmI- 
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*  Closely  connected  with  these  questions,  and  indeed    *134 
fiometiineB  identical  with  them,  are  those  which   arise 

worthy  J,,  in  remarking  npon  the  eri-  were  equal  to  the  yalne  of  the  yam  at 
denoe»  which  was  somewhat  uncertain,  66  cents  per  pound.  It  was  held,  that,  by 
said :  "  It  seems  to  roe  the  first  question  the  deliyerv  of  the  jam  to  B,  the  prop- 
was,  whether  the  ideHtical  sheep,  if  thof  eur-  erty  thereof  Tested  in  him.  Chi  the  other 
n'verf,  were  to  he  returned,  or  the  tame  nunt-  liand,  in  King  v.  Humphreys,  10  Penn. 
her  ofehKp,  and  ofoM  good  gucUitw,  In  the  St.  217,  where  rags  were  delivered  by 
first  case,  the  title  would  still  have  con-  the  plaintiff  to  the  defendant  at  a  cer- 
tinued  in  the  defendant  below,  with  the  tain  price,  under  a  special  contract,  to 
right  to  assert  it  when  the  period  of  let-  be  made  into  paper,  which  was  to  be  re- 
ting  expired.  If  the  terms  of  the  letting  turned  at  a  certain  price, —the  difference 
were  as  in  the  second  case,  or  in  the  alter'  to  be  paid  by  a  note ;  and  paper  was 
native,  the  right  of  the  defendant  below  manufactured  out  of  the  identical  rags ; 
rested  in  contract ;  for  he  was  not  author-  it  was  held,  that  the  property  in  the  rags 
iied  to  claim  the  identical  sheep."  8ey-  and  paper  continued  In  the  plaintiff, 
monr  p.  Brown  was  not  cited  or  alluded  But  it  appeared  that  this  was  the  usual 
to,  either  by  the  counsel  or  the  court,  in  mode  in  which  the  trade  made  contracts 
Hnrd  v.  West;  but  the  reporter,  in  a  for  working  rags  into  paper;  and  the 
learned  note,  in  which  he  discusses  the  court  seemed  to  put  their  decision  upon 
question,  considers  the  former  as  sub-  the  ground  that  the  plaintiff  was  entitled 
stantially  overruled  by  the  latter,  and  to  receive  the  paper  made  of  the  iden- 
such  would  seem  to  be  the  case  from  the  tical  rags  delivered.  If  this  was  the 
languaf^  which  we  have  quoted.  After-  ground  of  the  decision,  the  case  does  not 
wanls,  m  1838,  tlie  precise  question  passed  conflict  with  what  we  liave  stated  to  be 
upon  in  Seymour  v.  Brown  came  up  again  the  established  rule ;  the  question  in  the 
' ;.  in  the  same  court,  in  Smith  v.  Clark,  21  case  was  one  of  construction,  and  it  re- 
r  v'  Wend.  88,  in  which  the  former  case  was  sembled  in  this  respect  the  case  of  Mal- 
considered  by  the  court,  and  overruled,  lory  v.  Willis,  already  cited.  In  that  case 
Since  that  time  the  courts  of  New  York  the  plaintiff  agreed  to  deliver  good  mer- 
have  uniformly  held  the  law  as  we  have  chantable  wheat  at  a  flouring  mill  carried 
^  ^  stated  in  the  text  See  Pierce  n.  Schenck,  on  by  the  defendant,  "  to  be  manufao- 
3  Hill  (N.  Y.),  28;  Baker  v.  Woodruff,  2  tured  into  flour."  The  defendant  agreed 
Barb.  690 ;  s.  c.  nom,  Norton  v.  Woodruff,  to  deliver  196  pounds  of  superfine  flour, 
2  Comst  163 ;  Mallory  v.  Willis,  4  Comst.  packed  in  barrels  to  be  furnished  by  the 
76b  In  this  last  case,  the  rule  as  now  plaintiff,  for  eveiy  four  bushels  and  flf- 
held  was  very  clearly  stated  by  Bronmm,  teen  pounds  of  wheat.  He  was  to  be 
C.  J.  "  The  diitinction,"  says  he, "  which  paid  sixteen  cents  per  barrel,  and  two 
will  be  found  to  run  through  all  the  cents  extra,  in  case  the  plaintiff  made 
authorities  on  this  subject,  with  the  ex-  one  shilling  net  profit  on  each  barrel  of 
ception  of  two  cases  which  have  been  fiour.  The  defendant  was  to  guarantee 
overruled,  is  this:  when  the  identical  the  inspection.  The  plaintiff  was  to 
thing  deUvered,  though  in  an  altered  have  the  '*  offals  or  feeo,"  which  the  de- 
form, is  to  be  restored,  the  contract  is  one  fendant  was  to  store  until  sold.  It  was 
of  bailment,  and  the  title  to  the  property  held,  that  the  contract  imported  a  bail- 
is  not  changed.  But  when  there  is  no  obli-  ment  of  the  wheat,  and  not  a  sale,  and 
gation  to  restore  the  specific  article,  and  therefore  that  the  plaintiff  might  main- 
the  receiver  is  at  liberty  to  return  another  tain  replevin  for  a  portion  of  the  flour 
thing  of  equal  value,  he  becomes  a  debtor  manufactured  from  the  wheat  delivered 
to  make  tne  return,  and  the  title  to  the  under  the  contract.  But  Bnmeon,  C.  J., 
property  is  changed;  it  is  a  sale."  The  and  Harrit,  J.,  dissented  from  the  Judg- 
same  doctrine  is  held  in  the  cases  of  ment  of  tlie  court,  and  delivered  abSe 
Wadsworth  o.  Alloott,  2  Seld.  64 ;  Foster  opinions.  There  was  no  difference  of 
V.  Pettibone,  8  Sold.  438;  Chase  r.  Wash-  opinion,  however,  among  the  members 
bum,  1  Ohio  St.  244;  Hyde  v.  Cookson,  of  the  court,  as  to  the  general  rule;  the 
21  Barb.  96;  Johnston  v,  Browne,  87  only  question  between  them  was  one  of 
la.  20O.  A  similar  rule  was  laid  down  construction.  —  A  question  somewhat 
in  Buflam  v.  Merry,  8  Mason,  478.  In  similar  to  the  one  that  we  have  been 
that  case  A  delivered  yam  to  B,  on  a  considering,  arises  where  materials  are 
contract  tliat  the  same  should  be  manu-  delivered  to  be  worked  up  at  the  shares, 
factured  into  plaids.  B  was  to  find  the  as  it  is  termed.  But  in  that  case  it  is 
fillina,  and  was  to  weave  so  many  yards  held,  that  the  contract  is  one  of  bailment, 
of  the  pUuds  at  16  cents  per  yaitl,  as  and  not  of  sale.    The  question  arose  in 
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*135    when   property  is  *  claimed  hj  aeeeision^  or  hj  the  right 
which  the  owner  of  property  has  to  whatever  other  prop- 

Pleroe  v.  Schenck,  8  Hill  (N.  Y.),  28.  with  no  more  proprietj  be  said,  pro  fonlo. 
Logs  were  delivered  by  the  plaintiff  at  at  least,  to  have  parted  with  it  in  the  lat- 
the  defendant's  saw-mill  under  a  contract  ter  case  than  in  the  former." —  We  hare 
with  ttie  defendant  that  he  should  saw  idread/  had  occasion  to  refer  to  Hurd  v. 
them  into  boards  within  a  specified  time.  West,  7  Cowen,  752.  Perhaps  that  case 
and  that  each  party  should  haye  one  deserres  some  further  notice.  It  was 
half  of  the  boards.  It  was  held,  that  the  ruled  in  that  case,  as  we  have  seen,  that 
transaction  inured  as  a  bailment  merely,  where  one  lets  chattels  for  hire,  with  an 
and  that  the  bailor  retained  his  general  agreement  on  the  part  of  the  bailee,  m 
property  in  the  logs  till  all  were  manu-  tlu  altematioe,  either  to  return  the  specific 
factured  pursuant  to  the  contract.  And  chattels,  or  others  of  a  similar  quality ; 
Cowen,  J.,  said :  "  The  plaintiff  delivered  that  such  a  transaction  amounts,  not  to 
his  logs  to  the  defendant,  wlio  was  a  a  bailment,  but  to  a  sale.  The  Supreme 
miller,  to  be  manufactured  into  boards,  Court  of  Vermont  have,  however,  in  a 
—  a  specific  purpose  from  which  he  had  series  of  cases,  and  after  much  considera- 
po  right  to  depart.  On  completing  the  tion,  decided  the  same  point  the  other 
manufacture,  he  was  to  return  the  sped-  way.  The  question  arose  for  the  first 
fie  boards,  deducting  one-half  as  a  com-  time,  we  believe,  in  the  latter  State,  in 
pensation  for  his  labor.  It  is  like  the  case  the  case  of  Grant  v.  King,  14  Vt.  367. 
of  sending  grain  to  a  mill  for  the  pur-  There  the  owner  of  cattle  leased  them, 
pose  of  t^ing  around,  allowing  the  mil-  with  a  farm,  for  four  years,  under  an 
ler  to  take  such  a  share  of  it  for  tolL  agreement  that,  at  the  expiration  of  the 
This  is  not  a  contract  of  sale,  but  of  four  years,  the  lessee  might  eitheV  return 
bailment,  —  locatio  operU  fadendi.  The  the  cattle  or  pay  a  stipulated  price  for 
bailor  retains  his  general  property  in  die  them.  The  lessee  sold  the  cattle  before 
whole  till  the  manufacture  is  completed ;  the  four  years  had  expired.  And  it  was 
and  in  the  whole  afterwards,  minus  the  Md,  that  the  lessor  might  maintain  tro- 
toU.  The  share  to  be  allowed  Is  but  a  ver  for  them  against  both  seller  and  pur> 
compensation  for  the  labor  of  the  manu-  chaser.  The  same  question  arose  again 
facturer,  whether  it  be  one-tenth  or  one-  in  Smith  v.  Niles,  20  Vt.  816,  and  in 
half.  Thus,  in  Collins  v.  Forbes,  3  T.  R.  Downer  v.  Rowell,  22  Vt  347,  and  was 
816,  it  appeared  that  Forbes  furnished  decided  the  same  way.  In  the  latter 
certain  timber  to  one  Kent»  which  the  case,  the  plaintiff  delivered  to  the  de- 
latter  was  to  work  up  into  a  stage  for  fendant  certain  sheep,  and  the  defendant 
the  commissioners  of  the  Tictualling  of-  executed  a  receipt  toerefor,  in  which  he 
flee,  he  to  receive  one-fourth  of  the  clear  agreed  to  keep  the  sheep,  or  cause  them 
profit  and  a  guinea  per  week,  on  the  to  be  kept,  "  the  full  term  of  three  years, 
work  being  done.  This  was  held  to  be  and  return  the  same,  or  others  in  their 
a  bailment  by  Forbes.  So  in  Barker  v.  place,  as  good  as  they  are."  Hdd,  that 
Roberts,  8  Greenl.  101,  A  agreed  to  take  this  was  not  a  sale  of  sheep  to  the  de- 
B's  logs,  saw  them  into  bMrds,  and  re-  fendant,  nor  a  bailment  with  power  to 
turn  them  to  B,  who  was  to  sell  them  sell,  but  that  it  was  a  bailment  of  the 
and  allow  to  A  all  they  brought  beyond  property  for  a  certain  period,  with  a  stip- 
so  much.  This  was  held  to  be  a  bailment,  ulation  for  its  return  at  the  expiration  of 
and  not  a  sale,  though  it  was  expressly  the  bailment ;  and  that  the  property  in 
agreed  that  the  logs  should  remain  all  the  sheep  would  not  vest  in  the  bailee, 
the  while  at  A's  risk.  A  having  sold  the  until  he  had  performed  his  part  of  the 
logs  instead  of  sawing  them,  B  was  al-  agreement,  by  returning  to  toe  plaintiff 
lowed  to  recover  their  value  against  A's  other  sheep  of  equal  quality ;  and  that, 
vendee.  What  difference  is  there  in  prin-  for  a  conversion  of  the  sheep,  the  plain- 
ciple  between  an  agreement  by  the  owner  tiff  could  sustain  an  action  of  trover, 
to  pay  a  share  of  the  avails  in  money.  And  Kellogg,  J.,  having  cited  and  com- 
and  in  part  of  the  specific  thing  ?  Either  mented  upon  Grant  o.  King  and  Smith 
is  but  a  compensation  for  his  Tabor.  ...  t^.  Niles,  said :  "  We  are  aware  that  the 
I  have  been  unable  to  see  any  difference  case  of  Hurd  v.  West,  7  Cowen,  702, 
in  the  nature  of  the  contract,  whether  cited  at  the  argument,  is  opposed  to  the 
there  be  an  obligation  to  restore  the  view  which  we  take  of  the  case  before 
whole,  or  only  a  part  of  the  specific  us.  There  the  court  seem  to  consider 
thing.  The  owner  of  the  goods  may  re-  that  the  alternative  words  in  the  con- 
serve the  general  ownership  in  the  whole  tract  determine  its  character,  —  that  the 
or  in  any  part,  as  he  pleases ;  and  he  can  right  of  the  party  to  return  other  sheep 
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ertj  becomes  inextricably  added  *  to,  or  combined  with  it ;  *  136 
either  naturally,  as  by  vegetable  or  animal  growth  or  in- 
crease ;  or  artificially,  as  where  a  person  makes  a  new  article 
by  adding  to  his  own  materials  those  of  another ;  or  by  adding 
to  the  materials  of  another,  his  own  labor.  And  again,  similar 
to  these  questions  are  those  which  arise  from  the  e(yftfu9ian  of 
good$^  when  the  property  of  two  or  more  persons  is  inseparably 
and  undistinguishably  mingled. 

In  the  two  preceding  notes,  we  have  given  the  principal  Ameri- 
can cases  which  bear  in  fact,  though  not  always  in  name,  upon 
these  questions.  It  will  be  seen,  that  it  must  be  difficult  to  draw 
distinct  and  certain  rules  of  law  from  this  adjudication.  It  may 
be  said,  however,  that  neither  the  English  nor  the  American  law 
permits  a  man  to  claim,  by  aeeeiiion^  the  property  of  another,  if 
the  claimant  originally  took  the  property  wrongfully,  and  as  a  tres- 
passer, (tr)  ^  But  if  one  honestly  receives  goods  under  a  contract 
and  with  a  design  to  increase  their  value  by  his  own  labor ;  and 
after  doing  this,  subjects  himself  to  an  action  of  trover  for  a 
wrongful  conversion  of  them,  it  seems  that  he  is  to  be  allowed  for 
that  increase  of  value,  (a;)  And  if  a  right  by  accession  takes 
place,  when  the  materials  of  many  persons  are  inseparably  united 
together  into  one  article,  it  seems  that  there  is  no  better  rule, 
than  the  somewhat  loose  one,  that  the  ownership  of  the  whole 
article  rests  with  the  party  who  was  the  owner  of  the  principal 
part  of  the  materials,  (y)     If  there  be  a  eoitfusian  of  goods  in 


of  equal  ralne  makes  the  contract  oper- 
ate as  a  sale,  —  that  such  is  the  legal  ef- 
fect of  the  contract,  and  that  upon  the 
deliyeiy  of  the  property  it  yests  in  the 
bailee,  or  vendee.  This  decision  is  ad- 
mitted to  be  in  direct  conflict  with  the 
case  of  Seymour  v.  BrowUt  19  Johns.  44, 
—  which  last  case  is  said  to  be  overruled. 
Which  of  the  two  cases  is  the  better  law 
I  do  not  deem  it  necessary  to  inquire,  as 
I  think  the  case  at  bar  must  be  con- 
trolled by  the  decisions  of  our  own  court. 
It  is  analoffous  to  the  case  of  Smith  o. 
Niles,  and  1  think  in  principle  cannot  be 
distingoished  from  it.  It  may  be  asked, 
If  the  property  at  the  time  of  the  bail- 
ment does  not  pass,  when  does  It  vest  in 
the  bailee  t  We  answer  certainhf  not  until 
the  bailee  performs  his  part  of  the  con- 
tokct,  by  retnming  other  sheep  of  equal 
goodneaa.    That  sufllciently  secures  to 


the  bailor  a  return  of  the  property 
bailed,  and  affords  to  the  bailee  all  that 
he  could  cUiro,  upon  the  most  liberal 
construction  of  the  contract.  This  con- 
struction of  the  contract  is  most  benefi- 
cial to  the  defendant,  and  carries  into 
effect,  we  think,  the  obvious  intention  of 
the  parties." 

(lo)  This  seems  to  hare  been  a  set- 
tled principle  as  long  ago  as  the  time  of 
Henry  VIL  See  Year  Books,  5  H.  7,  15 ; 
and  from  that  period  it  can  be  traced 
downwards.  For  recent  American  cases 
on  this  point,  see  Fryatt  v.  Sulliyan  Co. 
6  Hill  (N.  Y.).  116;  8.  c.  7  Hill  (N.  Y), 
629.  See  also  the  case  of  Silsbury  v. 
McCoon,  6  Hill  (N.  Y.),  425,  4  Denio, 
832,  8  Comst.  879. 

(x)  Hyde  v.  Cookson,  21  Barb.  92. 

(jy)  Pulcifer  v.  Page,  82  Me.  404. 


1  See  Jewett  v.  Dringer,  8  Stewart,  t91,  and  the  reporter's  elaborate  note. 
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*  187  an  article  which  exists  by  •  combining  them  extricably,  we 
think  the  common  law  asks  whether  either  party  wrong- 
fully took  the  goods  of  the  other  and  mixed  them  with  his  own ; 
for,  if  so,  he  has  lost  his  goods,  and  the  whole  article  belongs  to 
the  party  whose  goods  were  thus  wrongfully  taken.  («)  ^  But  the 
party  thus  mingling  his  goods  with  those  of  another  does  not  lose 
them,  if  he  does  this  through  negligence  only,  and  without  ill 
design,  (a) 

If  the  party  claiming  the  benefit  of  the  common-law  principle  as 
to  contusion  of  goods,  has  fraudulently  countenanced  the  act  of  the 
person  by  whom  the  intermixture  was  made,  the  object  being  to 
conceal  the  property  of  the  latter  from  his  creditor,  the  claim  of 
the  former  will  not  be  sustained  against  such  creditor.  (&) 

There  may  be  a  confusion  of  goods  made  honestly,  where  the 
goods  of  a  party  are  mingled  with  goods  of  another  party,  of  the 
same  kind,  description,  and  value.  As  if  A  receives  ten  bushels 
of  corn  from  B,  and,  with  no  wrongful  purpose,  mingles  them 
with  corn  of  his  own,  of  the  same  kind.  Here,  there  is  a  confu- 
sion of  goods,  which,  in  one  sense,  is  perfect ;  for  it  would  be  im- 
possible to  identify  a  single  grain  as  belonging  to  either  party. 
But,  for  all  practical  purposes,  the  grain  of  one  party  may  be  as 
certainly  and  accurately  separated  from  the  grain  of  the  other 
party,  by  measuring  out  ten  bushels,  as  the  horse  of  one  might  be 
separated  from  the  horse  of  the  other  by  leading  him  out  of  the 
stable.  We  do  not  know  that  the  precise  case  has  arisen ;  but  we 
should  hold  the  law  to  be  founded  upon  the  practical  aspect  of 
the  case  ;  and  B  would  own  his  ten  bushels  of  the  mixture,  to  be 
discriminated  simply  by  measuring  out ;  there  being,  practically, 
no  inextricable  confusion  of  goods.  (6J)  * 

(z)  See  cases.  118 ;  Warren  v.  MilUkeiii  67  Me.  97,  ao> 

(a)  Pratt  v.  Biyant,  20  Vt.  838.  cord  with  these  views.     The  business 

(b)  McDowell  V,  Bissell,  37  Penn.  St.  done  through  grain  elevators  is  now  very 
104.  large,  and  is  rapidly  increasing ;  but  the 

{bb)  Russell  V,  CarringtOD,  42  N.  Y.     law  on  the  subject  is  hardly  yet  deter- 

1  Starr  v.  Winegar,  3  Hun,  491.  If  a  party  so  confounds  another's  property  in  his 
charge  with  his  own  that  it  cannot  be  distinguished,  all  the  inconvenience  is  thrown 
vpon  him,  he  must  distinenish  or  lose  it;  and  this  holds  equally  good  in  matters  of 
account.     Diveraey  v.  Johnson,  93  111.  547. 

>  See  vol.  i.  p.  *  527,  note  2.  Sexton  v.  Graham,  53  la.  181,  held,  that  when  grain  is 
by  agreement  mingled  with  other  grain  of  a  like  grade  in  an  elevator,  the  depositors 
become  tenants  in  common  of  the  entire  mass ;  and  tne  nature  of  the  transaction  is  not 
altered  by  the  fact  that  the  warehouseman  is  himself  a  depositor,  or  that  the  identity  of 
the  entire  mass  has  been  changed  by  continned  additions  and  subtractions,  or  that  the 
grain  is  stored  in  separate  bins. 
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It  is  not  always  easy  to  determine  the  rights  and  obligations 
of  the  parties  when  the  workman  does  hig  work  imperfectly,  or 
in  a  manner  different  from  that  desired,  or  leaves  it  unfinished. 
The  difficulty  is  in  the  application  of  the  principles  of  law  to  the 
facts,  rather  than  in  ascertaining  those  principles.  We  think 
they  may  be  stated  thus. 

If  the  workman,  by  a  deviation  from  his  instructions,  makes 
his  work  of  no  use,  he  can  claim  no  compensation.  If  the  article 
be  still  of  some  use,  and  be  received  by  the  employer,  the  work- 
man may  claim  pro  tanto ;  but  his  claim  is  open  to  a  set-off  or 
cross-action  for  any  demand  the  employer  may  have  for  damages 
sustained  by  the  deviation.  If  the  work  be  done  by  special  con- 
tract, and  there  be  a  departure  from  its  terms,  the  workman  can 
recover  nothing  under  the  contract;  but  may  on  a  qiiantum 
meruit^  if  his  labor  was  useful  to  his  employer,  and  its  benefit 
accepted,  but  subject  to  set-off  as  before.  And,  imdoubtedly,  if 
the  deviation  be  important,  and  the  materials  have  been  so  used 
as  to  have  lost  their  value  as  such,  the  employer  may  abandon 
them  to  the  workman,  and  recover  of  him  their  value.  So  if  the 
thing  be  left  imperfect  and  unfinished,  by  the  fault  of  the  work- 
man, he  can  recover  nothing ;  but  if  not  by  his  fault,  then  he 
should  have  compensation  pro  tantOy  subject  to  set-off. 
And  if  the  contract  be  rescinded  by  the  act  or  assent  *  of  *  138 
both  parties,  then  the  workman  may  recover  pro  tanto. 
If  the  deviation  be  such  as  makes  the  thing  more  valuable 
and  more  costly,  the  workman  cannot  recover  for  this  additional 
cost,  imless  the  employer  assented  thereto.  (^) 

In  this  last  case,  and  in  some  others,  it  is  often  important  and 
difficult  to  determine  what  is  an  assent  on  the  part  of  the  em- 
ployer, and  what  assent  is  sufficient.  ((2)  Knowledge  and  silence 
might  be  considered  so,  if  a  knowledge  of  the  deviation  existed 
while  it  was  going  on,  and  the  employer  could  put  a  stop  to  it. 
But  not  if  only  known  afterwards,  and  when  too  late  to  prevent 

mined  by  authority.     There  is  in  the  text  are  not  peculiar  to  the  contract  of 

American  Law  Review,  April,  1872,  p.  which  we  are  now  treating.    They  apply 

464,  an  able  and  ezhanstiye  discussion  of  equally  to  several  other  species  of  con- 

the  whole  subject     The  conclusions  of  tracts ;  and  we  have  already  had  occasion 

the  writer  agree  substantially  with  those  to  consider  them  somewhat  in  our  chap> 

expressed  in  the  text.     He  objects  to  ter  on  the  Hiring  of  Persons.    We  shall 

Chase  A  others  o.  Washbume,  1  Ohio  defer  their  further  consideration  and  the 

(v.  8.),  144,  opposing  them,  and  refers  to  citation  of  cases  until  we  come  to  our 

Mcpherson  v.  Gale^  40  HI.  868,  as  agree-  chapter  on  Construction, 
ing  with  them.  {d)  See  Lovelock  v.  King,  1  Mood.  & 

(c)  The  prindplef  stated  above  in  our  B;  60.    See  also  ante,  pp. «  dd-68. 
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or  arrest  the  alteration.  It  would  certainly  be  safer  and  more 
just  for  the  employer  to  signify  his  disapprobation  as  soon  as 
possible  ;  and  his  not  doing  so  would  be  a  circumstance,  which, 
connected  with  others,  as  directing  other  alterations  in  conform- 
ity, and  the  like,  might  lead  to  an  inference  that  he  assented  to 
and  adopted  the  alteration. 

Contracts  for  work  and  labor  in  making  some  article  frequently 
contain  a  provision,  that  if  there  be  alterations  made  with  the 
assent  of  both  parties,  such  alterations  shall  be  paid  for  or  allowed 
for  at  the  same  rate  of  payment  as  that  proridcd  by  the  contract 
for  the  work  it  specifies ;  and  we  think  that  such  would  be  the 
operation  of  law,  without  an  express  stipulation,  (e) 

A  workman  employed  to  make  up  materials,  or  to  alter  or 
repair  a  specific  article,  has  a  lien  upon  the  materials  of  the 
thing  for  his  pay.  (/)  But  this  is  merely  a  passive  right 
*  189  of  *  retainer,  or,  as  it  is  sometimes  called,  a  passive  lien, 
and  does  not  authorize  a  sale.  There  is  some  authority 
for  the  proposition,  that  where  the  retainer  of  the  property  in- 
volves considerable  expenditure,  and  renders  it  entirely  useless 
to  both  parties,  the  right  of  sale  may  exist,  by  local  custom ;  {g) 
but  it  is  well  settled  that  such  a  lien  does  not  in  general  author- 
ize a  sale.  (A)  And  while  equity  will  decree  a  sale  in  fulfilment 
of  a  pledge,  it  refuses  in  this  case  to  grant  reli^  to  a  bailee,  (t) 
Tradesmen  and  mechanics  generally  have,  by  the  common  law 
of  England  and  this  country,  a  lien  on  chattels  in  their  hands  in 
the  course  of  their  business ;  and  this  lien  and  the  rules  of  law 
applied  to  it,  are  considered  in  our  chapter  on  Liens. 


!e)  See  anU^  p.  *58,  note  (r). 
/)  M'Intyre  t;.  Carver,  2  W.  &  8. 
892.  In  this  case  it  is  decided  that  every 
hailee,  who  has  by  his  labor  and  skill 
conferred  value  upon  specific  chattels 
bailed  to  him,  has  a  particular  lien  on 
them;  but  such  lien  does  not  exist  in 
favor  of  a  journeyman  or  day-laborer. 
So  in  Morgan  v.  Congdon,  4  Comst.  561, 
it  is  hdd,  that  every  bailee  for  hire,  who 
by  his  labor  or  skill  imparts  additional 
value  to  the  goods,  has  a  lien  thereon  for 
his  charges,  there  being  no  special  con- 
tract inconsistent  with  such  lien.  And 
such  lien  extends  to  all  the  goods  deliv- 
ered under  one  contract,  and  is  not  con- 
fined to  the  particular  portion  on  which 
the  labor  has  been  bestowed.  Accord- 
inglyf  where  a  quantity  of  logs  was 
deUvered  on  different  days  at  the  de- 
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fendant's  saw-mill,  upon  an  agreement  to 
saw  the  whole  quantity  into  boards,  and 
the  defendant  sawed  a  part  of  them,  and 
delivered  the  boards  to  the  bailor,  with- 
out being  paid  for  the  service;  it  was 
held,  that  he  had  a  lien  for  the  amount  of 
bis  account  upon  the  residue  of  the  logs 
in  his  possession.  And  the  care,  skill, 
and  labor  employed  b^  a  trainer  upon  a 
race-horse  give  him  a  right  of  lien,  but  he 
waives  this  lien  by  contracting  to  allow 
the  owner  of  the  horse  to  tuie  it  for 
racing  whenever  he  chooses.  Fortli  t;. 
Simpson,  13  Q.  B.  680. 

{g)  Hostler's  Case,  Yelv.  66;  Moss  v. 
Townsend,  1  Bulstr.  207. 

(h)  Jones  v.  Thurlow,  8  Mod.  171 ; 
Chase  v.  Westmore,  6  M.  &  S.  180. 

(i)  Thames  Iron  Co.  v.  Patent  Derrick 
Co.  1  Johns.  &  Hem.  03. 
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Wabehoubemen.  This  is  also  a  contract  for  mutual  benefit; 
and  the  bailee  is  therefore  held  only  to  ordinary  diligence,  (y)  ^ 
The  forwarding  merchants  of  this  country  are  only  subject 
to  the  liabilities  of  warehousemen,  (i)  unless  they  act  also  as 


ij)  CheDowith  v.  Dickinaon,  8  B. 
Mod.  156;  Foote  v.  Stom,  2  Barb.  8^6; 
Hatcbett  e.  Gibson,  18  AU.  687 ;  Cailiff 
r.  Danyen,  Peake,  Cas.  114;  Piatt  o. 
Hibbard,  7  Cowen,  497 ;  Knapp  v.  Curtifl, 
9  Wend.  60.  But  if  an  nncommon  or 
unexpected  danger  ariie,  be  miut  use 
efforts  proportioned  to  the  emergency  to 
w vd  it  on.  Leek  v.  Maestaer,  1  Camp. 
138.  In  this  case  the  defendant  was  the 
proprietor  of  a  diy-dock,  the  gates  of 
wmch  were  burst  open  by  an  uncom- 
monlr  high  tide,  and  the  plaintiff's  ship, 
whici  was  lying  there,  forced  against  an- 
other ship  and  injured.  It  was  sworn, 
that  with  a  suflkient  number  of  hands 
the  gates  might  have  been  shored  up  in 
time,  so  as  to  bear  the  pressure  of  the 
water ;  and,  though  the  defendant  offered 
to  proTe  that  they  were  in  a  perfectly 
sound  state.  Lord  EUetdnnwfh  hJd,  that  it 
was  his  duty  to  haye  had  a  suflElcient 
number  of  men  in  the  dock  to  take  mea- 
sures of  precaution  when  the  danger  was 
approaching,  and  that  he  was  clearly  an- 
swerable for  the  effects  of  the  deficiency. 
So  a  wharfinger  who  takes  upon  him  the 
mooring  and  stationing  of  the  yessels  at 
his  whjuf ,  is  liable  for  any  accident  occa^ 
•toned  by  his  negUgent  mooring.  Wood 
V.  Culling,  15  l£  &  W.  626;  8.  o.  16  id. 
<B8.  —  The  same  rule  applies  to  an 
aoister  of  cattle.  Broadwater  o.  Blot» 
n>lt,  547. 

(It)  RoberU  v,  Tumef,  12  Johns.  282. 
Hiis  IS  a  yery  important  case  on  the  lia- 
bUity  oifirwarding  mertkanU,  It  was  an 
actioo  on  the  case  against  the  defendant 
tm  a  common  carrier.  The  defendant  re- 
sided at  Utica,  and  pursued  the  business 
of  fuTwardinig  merchandise  and  produce 
from  Utica  to  Schenectady  and  Albany. 
It  appeared  that  the  course  of  business 
was,  for  the  ybnoonder  to  receive  the  mer- 
chandise or  produce  at  his  store,  and  send 
It  by  the  boatmen  who  transported  goods 
on  the  Mohawk  River,  or  by  wagons  to 


Schenectady  or  Albany,  for  which  he 
was  paid  at  a  certain  rate  per  barrel,  &c., 
and  his  compensation  consisted  in  the 
difference  between  the  sum  which  he  was 
obliged  to  pay,  and  that  which  be  re- 
ceived from  the  owner  of  the  goods. 
The  defendant  received  from  the  plaintiff, 
who  resided  in  Cazenovia,  in  Madison 
county,  by  one  Aldrich,  his  agent,  twelve 
barrels  of  potash,  to  be  forwarded  to 
Albany  to  one  Trotter ;  the  ashes  were 
put  on  board  a  boat,  to  be  carried  down 
the  Mohawk  to  Schenectady,  and,  while 
proceeding  down  the  river,  the  boat  ran 
against  a  bridge  and  sunk,  and  the  ashes 
were  thereby  lost  The  defendant's  price 
for  forwarding  to  Schenectady  was 
twelve  shillings  per  barrel,  and  the  price 
which  he  had  agreed  to  pay  for  trans- 
porting the  goods  in  question  to  that  place 
was  eleven  sbillipgs ;  he  had  no  interest 
in  the  freight  of  Uie  goods,  and  was  not 
concerned  as  an  owner  in  the  boats  em- 
ployed in  the  carriage  of  merchandise. 
The  Judge  being  of  opinion  that  these 
facts  did  not  make  the  defendant  a  com- 
mon carrier,  nonsuited  tlie  plaintiff ;  and 
a  motion  having  been  maae  to  set  the 
nonsuit  aside,  Spencer,  J.,  said :  "  On  the 
fullest  reflection,  I  perceive  no  grounds 
for  changing  the  opinion  ezprmsed  at 
the  circuit.  The  defendant  Is  in  no  sense 
a  common  carrier,  either  from  the  nature 
of  his  business,  or  any  community  of  in- 
terest with  the  carrier.  Aldrich,  who,  as 
the  agent  of  the  plaintiff,  delivered  the 
ashes  in  question  to  the  defendant,  states 
the  defendant  to  he  a  forwarder  of  mer- 
chandise and  produce  from  Utica  to 
Scheqectady  and  Albany;  and  that  he 
delivered  the  ashes,  with  instructions 
from  the  plaintiff  to  send  them  to  Col. 
Trotter.  The  case  of  a  carrier  stands 
upon  peculiar  grounds.  lie  is  held  re- 
sponsible as  an  insurer  of  the  goods,  to 
prevent  combinations,  chicanery,  and 
fraud.     To  extend  this  rigorous  law  to 


1  A  warehouseman  is  not  liable  for  goods  deposited  "  at  owner's  risk  as  to  fire,"  and 
lost  without  his  fault.  Irons  v.  Kentner,  51  la.  88 ;  nor  if  the  owner  by  the  use  of  ordinary 
prudence  ooald  have  himseir  saved  his  property.  Smith  t;.  Frost,  51  Ga.  336. —  It  is  no 
ptrt  of  a  warehouseman's  business  to  receive  lees  from  steamboat  owners  as  an  induce- 
ment to  send  them  goods  for  shipment ;  and  equity  will  not  compel  one  partner  to  share 
sums  so  received  with  his  co-partners.  Northrup  v.  Phillips,  99  111.  449.  —  A  livery- 
stable  keeper  who  stores  a  carriage  for  a  certain  charge  comes  under  the  same  liability 
as  a  warehouseman.  Searle  v,  Laverick,  L.  R.  9  Q.  B.  122.  —  Where  a  bull  gored  a 
horse  through  an  agister's  lack  of  reasonable  care,  the  latter's  lack  of  knowledge  of  the 
bnll*s  dbpotttion  was  held  not  essential  lo  his  liabUitjr  hi  Smith  v.  Cook,  1  Q.  B.  D.  79. 
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*140  *  common  carriers,  in  which  case  they  come  under  the 
peculiar  rules  to  be  hereafter  noticed.  It  may  sometimes 
be  difficult  to  determine  in  which  capacity  such  a  person  acted 
at  the  time  of  the  loss.  But,  in  general,  the  rule  is,  that  if 
the  transit  had  terminated,  and  the  bailee  was  only  under  an 
engagement  to  forward  the  goods  by  another  carrier,  he  is  only 
a  warehouseman,  (l)  Nor  will  it  cause  him  to  continue  to 
*  141  be  a  common  *  carrier  until  the  next  carrier  receives  the 
goods,  that  he  has  no  distinct  compensation  as  warehouse- 
man, (m)  But  if  the  goods  are  housed  by  the  carrier  between 
the  termini  of  his  transit,  they  are  still  under  his  charge  as 
carrier,  (n)  And  if  he  pays  the  warehouse  rent  to  another  per- 
son, he  is  still  liable  as  carrier,  if  his  duty  has  not  terminated,  and 
he  is  bound  by  the  contract  or  the  usage  to  deliver  the  goods,  (o) 
But  if  he  is  only  bound  to  keep  them  safely  until  the  consignee 


peraoDB  Btaading  in  the  defendant's  ritn- 
ation,  it  seems  to  me,  would  be  unjust  and 
unreasonable.  The  plaintiff  knew,  or 
might  have  known  (for  his  agent  knew), 
that  the  defendant  had  no  interest  in  the 
freight  of  the  goods,  owned  no  part  of 
the  boats  employed  in  the  carriage  of 
goods,  and  that  his  only  business  in  rel»> 
tion  to  the  carriage  of  goods  consisted  in 
forwarding  them.  That  a  person  thus 
circumstanced,  should  be  deemed  an  in- 
surer of  goods  forwarded  by  him,  an  in- 
surer, too,  without  reward,  would,  in  my 
Judgment,  be  not  only  without  a  prece- 
dent, but  against  all  legal  principles. 
Lord  Kenyan,  in  treating  of  the  liability 
of  a  carrier  (6  T.  R.  894),  makes  this  the 
criterion  to  determine  his  character; 
whether,  at  the  time  when  the  accident 
happened,  the  goods  were  in  the  custody 
of  tne  defendants  as  common  carriers. 
In  Garside  v.  The  Proprietors  of  the 
Trent  and  Mersey  Navigation  Co.  4  T.  R. 
681,  the  defendants,  who  were  common 
carriers,  undertook  to  carry  goods  from 
Stourport  to  Manchester,  and  from  thence 
to  be  forwarded  to  Stockport.  The 
goods  arrived  at  Manchester,  and  were 

Eut  into  the  defendants'  warehouse,  and 
umt  up  before  an  opportunity  arrived 
to  forward  them.  Lord  Kenyan  held,  the 
defendants'  character  of  carriers  ceased 
when  the  goods  were  put  into  the  ware- 
house. This  case  is  an  authority  for 
saying,  that  the  responsibilities  of  a  com- 
mon carrier  and  forwarder  of  goods  rest 
on  very    different    principles.     In    the 

E resent  case  the  defendant   performed 
is  whole  tmdertaking;  he  gave  the  ashes 
in  charge  to  an  experienced  and  faithful 
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boatman.  It  has  been  urged  that  the  de- 
fendant derived  a  benefit  from  the  car- 
riage of  the  goods,  in  receiving  cash  from 
the  owners  of  produce,  and  paying  the 
boatmen  in  goods,  and  also  in  charging 
more  tlian  he  actually  paid.  The  latter 
suggestion  is  doubted  in  point  of  fact; 
but  admitting  the  facts  to  be  so,  these  are 
advantages  derived  from  the  defendant's 
situation  as  a  warehouse  keeper  and  for- 
warder of  goods,  and  by  no  means  im- 
plicate him  as  a  carrier ;  for  surely  the 
defendant  is  entitled  to  some  remunera- 
tion for  the  trouble  in  storing  and  for- 
warding goods.  In  any  and  every  point 
of  view,  there  is  not  the  least  pretext  for 
charging  the  defendant  with  this  loss  as 
a  common  carrier." 

(/)  Garside  v.  Trent  and  Mersej 
Navigation  Co.  4  T.  R.  581.  In  this 
case  the  defendants,  being  common  car- 
riers between  Stourport  and  Manchester, 
received  goods  from  the  plaintiff  at  Stour- 
port, to  l^  carried  to  Manchester,  and  to 
be  forwarded  from  the  latter  place  to 
Stockport  The  defendants  carried  the 
goods  to  Manchester,  and  there  put  them 
hi  their  warehouse,  in  which  they  were 
destroyed  by  an  accidental  fire  before 
they  had  an  opportunity  of  forwarding 
them.  The  court  held,  that  they  were  not 
answerable  fgr  the  loss.  See  also  Brown 
p.  Denison,  2  Wend.  698;  Ackley  v.  Kel- 
logg, 8  Cowen,  22a 

(m)  See  Garside  v.  Trent  and  Mersey 
Navigation  Co.  4  T.  R.  581. 

(n)  Forward  v.  Pittard,  1  T.  R.  27. 

(o)  Hyde  ».  Trent  and  Mersey  Navi- 
gation Co.  6  T.  R.  889. 
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or  owner  calls  for  them,  he  is  then  onlj  a  warehouseman,  although 
the  goods  be  in  his  own  store.  (;>)  ^  And  if  he  undertakes  to  for- 
ward them  beyond  his  own  route,  and  for  that  purpose  puts  them 
into  a  suitable  vehicle,  or  otherwise  disposes  of  them  in  a  proper 
way  for  that  purpose,  he  is  liable  only  for  negligence.  (9)  And 
if  he  receives  goods  as  warehouseman  into  his  store  on  his  own 
wharf,  for  the  purpose  of  carrying  them  forward,  he  is  not  liable 
as  a  carrier  for  their  loss  until  their  transit  begins,  actually  or 
constructively,  because  until  then  he  does  not  assume  the  char- 
acter of  a  carrier,  (f )  If,  however,  he  receives  them  to  forward 
them,  and  delivers  them  to  one  not  authorized  to  receive  them, 
he  is  liable,  (rr') 

(p)  Webb,  ui  rs,  8  Taant  448.  In  this  canal-boat  bound  to  the  north,  punuant 
caae.  A,  B,  C,  and  D,  in  a  partnership  aa  to  the  bailor's  instructions ;  receiving 
carriers,  agreed  with  S.  &  Uo.,  of  Frome,  no  reward  for  the  transfer  or  further 
to  carry  goods  from  London  to  Frome,  transportation ;  and  the  goods  were 
where  they  were  to  be  deposited  in  a  lost  by  the  upsetting  of  the  canal- 
warehouse  belonging  to  the  partnership  boat ;  it  was  hdd,  that  their  character 
at  Frome,  where  A  resided,  without  any  of  common  carriers  ceased  at  Troy ;  and 
charge  for  the  warehouse-room,  till  it  haying  exercised  ordinary  care  in  seeing 
thonld  be  conyenient  for  S.  &  Co.  to  take  the  goods  placed  on  IxMurd  a  safe  boat, 
the  goods  home.  Goods  of  S.  &  Co.,  they  were  not  responsible  for  the  loss, 
carried  by  the  partners  from  London  to  Ackley  u.  Kellogg,  o  Cowen,  228. 
Frome,  under  this  agreement,  were  de-  (ri  Piatt  v.  mbbard,  7  Cowen,  497. 
posited  in  the  warehouse  at  the  latter  In  White  v.  Humphrey,  11  Q.  B.  48, 
place,  and  destroyed  by  fire.  It  was  he/d,  where  the  plaintiff  deposited  hops  in  the 
that  the  partners  were  not  liable  to  S.  &  defendant's  warehouse,  to  be  conveyed 
Co.  for  the  value  of  the  goods  burnt  So  to  London  in  the  barges  of  the  defendant 
in  the  case  of  Thomas  v.  Boston  &  P.  R.  (who  was  also  a  carrier),  whenever  the 
R.  Co.  10  Met.  472,  it  was  held,  that  the  plaintiff  should  direct,  and  in  the  mean 
proprietors  of  a  railroad,*  who  transport  time  to  be  kept  by  the  defendant  without 
goods  over  their  road,  and  deposit  them  charge  for  warehousing,  it  was  held  by  the 
m  their  warehouse  without  charge,  until  judge  at  nut  pritu,  that  the  advantage  of 
the  owner  or  consignee  has  a  reasonable  carrying  the  nops  for  hire  might  be  con- 
time  to  take  them  away,  are  not  liable,  sidered  as  payment  for  the  warehousing, 
as  common  carriers,  for  the  loss  of  the  and  that  the  defendant  was  not,  there- 
goods  from  the  warehouse,  but  are  liable  fore,  a  gratuitous  bailee,  and  so  liable 
as  depositaries,  only  for  want  of  ordinary  only  for  gross  negligence ;  and  the  Court 
care.  of  Queen  s  Bench  refused  to  grant  a  new 

(g)  Thus,  where  common  carriers  re-  trial  on  the  ground  of  misdirection. 
oeived  goods   on  board  their  sloop,  to  {rr)  Jeffersonville  R.  R.  Co.  i;.  White, 

transport  from  New  York  to  Troy,  where  6  Bush,  251. 
they  transferred  them  on  board  of   a 

^  A  stipulation  in  a  bill  of  lading  that  "  the  goods  will  be  deposited  at  the  expense 
of  the  consignee,  and  at  his  risk  of  ftre,  loss,  or  injury,  in  the  warehouse  provided  for 
that  purpose,  &c.,"  does  not  exempt  a  carrier  from  liability  as  a  warehouseman  for  a 
negligent  delivery  of  goods  stored  m  a  warehouse  under  his  control.  Collins  v.  BumR, 
€3  N.  T.  I ;  Merchants,  Ac.  Co.  o.  Story,  50  Md.  4. — A  package  of  goods  was  deliv- 
ered to  a  common  carrier,  a  railroad,  addressed  to  the  plaintiff,  "  to  be  left  till  calif d 
lor."  It  arrived  on  March  25th,  and  was  placed  in  tne  station  warehouse  to  await 
heine  called  for,  the  address  of  the  plaintiff,  who  travelled  about  with  drapery  goods, 
not  beins:  known.  The  package  had  not  been  called  for,  when,  on  the  mommg  of 
March  27th,  a  ftre  accidentally  broke  out,  the  warehouse  was  burned  down,  and  the 
package  consumed.  The  plaintiff  later  on  the  same  day  called  for  the  goods.  HfM, 
that,  after  the  interval  or  time  which  the  plaintiff  had  suffered  to  elapse  since  the 
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*  142       *  It  is  not  necessary  that  the  goods  be  housed,  to  affect 

the  bailee  with  the  liabilities  of  a  warehouseman.  It  is 
enough  if  thej  are  actually  within  his  charge  and  custody  for  the 
purpose  of  being  housed.  («) 

As  to  the  obligation  of  the  warehouseman  to  deliver  the  goods 
to  the  consignee,  or  to  redeliver  them  to  the  consignor,  in  ihe 
case  where  they  are  claimed  by  another  as  the  proper  owner  who 
forbids  such  delivery,  there  seems  to  be  some  uncertainty,  (t) 
We  take  the  law  to  be,  however,  that  he  must  decide  for  himself 
which  is  the  better  right,  and  is  exposed  to  loss  if  he  decide 
wrongly.  But  if  he  in  good  faith  deliver  the  goods  to  the  original 
bailor,  or  his  consignee,  the  true  owner  should  not  recover 
damages  from  him  by  merely  proving  his  ownership  and  a  notice 
to  the  warehouseman ;  and  not  unless  he  exhibited  to  the  ware- 
houseman in  due  season  such  proofs  as  might  reasonably  be 

required  of   his  ownership.    And  if   on  such  evidence 

*  148    *  the  warehouseman  did  deliver  the  goods  to  the  person 

claiming  to  be  owner,  and  it  appeared  afterwards  that  the 
claim  was  unfounded,  the  original  bailor  should  be  limited  in  his 

(<)  Thus  it  has  been  decided,  that  as  488 ;  8.  c.  6  Ezch.  841,  where  property  had 

soon  as  the  goods  arriTe,  and  the  crane  been  delivered  by  the  plaintiif  to  the 

of  the  warehouse  is  applied  to  raise  them  defendant,  for  the  purpose  of  defeating 

into  the  warehouse,  the  liability  of  the  an  execution  against  the  plainti£f,  it  was 

warehouseman  commences ;  and  it  is  no  held,  that  in  the  present  action  of  trorer 

defence  that  they  are  afterwards  injured  the  defendant  might  set  up  the  title  of  a 

by  falling  into  the  street  from  the  break-  preTious  transferee  of   the  plaintiff  to 

ing  of  the  tackle,  even  if  the  carman  who  defeat  the  plaintiff's  right  to  recover,  and 

brought  them  has  refused  the  offer  of  the  court  refer  to  Ogle  v.  Atkinson  as  in 

slings  for  further  security.    Thomas  v.  point.     The  court  are  inclined  to  the 

Day,  4  Esp.  202.  opinion  that  in  the  case  of  s  pledge  the 

(<)  In  O^le  V.  Atkinson,  6  Taunt.  769,  pledgee  mav  set  up  the  ji»  lertii  unless 
it  was  decided,  that  a  warehouseman,  he  has  made  an  absolute  agreement  to 
receiving  goods  from  a  consignee,  who  give  up  the  property  to  the  party  pledg- 
has  had  actual  possession  of  them,  to  be  ing  it  See  also  Bates  v,  Stanton,  1  Duer, 
kept  for  his  use,  may  nevertheless  refuse  79 ;  Pitt  v.  Albritton,  12  Ired.  L.  77.  So 
to  redeliver  them,  if  thev  are  the  property  if  a  warehouseman  delivers  the  goods  in- 
of  another.  But  several  subsequent  cases  trusted  to  him  to  a  wrong  person  b^  mis- 
have  established  that  a  warehouseman  take,  or  they  are  obtained  from  him  by 
cannot  dispute  the  title  of  his  bailor,  or  fraud,  as  by  a  forged  order,  he  is  liable 
of  any  other  person  whose  title  he  has  ac-  to  his  bailor  for  their  value.  Lubbock  r. 
knowledged,  in  an  action  brouffht  against  Inglis,  1  Stark.  104 ;  Willard  v.  Bridge, 
him  by  such  person.  See  Gosling  v.  Bii^  4  Barb.  861.  On  the  other  hand,  if  the 
nie,  7  Bmg.  339;  HoU  v,  GnSOn,  10  Bine,  goods  are  taken  from  the  possession  of 
246;  Kieran  v,  Sandars,  6  A.  &  £.  616;  the  warehouseman  by  the  authority  of 
Harman  v.  Anderson.  2  Camp.  243;  the  law,  this  constitutes  a  good  defence 
Stonard  i;.  Dunkin,  id.  344 ;  Burton  v,  for  him  in  an  action  brought  sffainst  him 
Wilkinson.  18  Vt.  186.  In  the  case,  how-  bv  his  bailor.  Burton  v.  Wilkinson,  18 
ever,  of  Cheesman  v.  EzaU,  4  £.  L.  &  E.  Vt.  186. 

arrival  of  the  goods,  the  liability  of  the  railroad  as  a  common  carrier  in  respect  of  the 
package  had  ceased,  and  it  had  become  a  mere  warehouseman.  Chapman  o.  Great 
Western  K.  Co.  5  Q.  B.  D.  878. 
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recoveiy  to  the  strictest  compensatioiiy  if  the  warehouseman  could 
show  that  he  acted  on  evidence  which  would  satisfy  a  cautious  and 
honest  man.  Li  practice,  it  is  usual  in  such  cases  to  demand  and 
receive  an  indemnity  from  the  party  put  in  possession  of  the  goods. 

It  has  been  recently  held,  that  a  bailee  who  seeks  to  excuse  his 
non-delivery  of  goods  to  one  party  when  they  are  claimed  by 
another,  makes  himself  a  party  to  the  controversy,  and  his  excuse 
is  or  is  not  valid  according  to  its  result ;  but  that  he  may  remain 
neutral,  and  permit  a  claimant  to  take  them  on  his  own  responsi- 
bility ;  (tt}  but  this  rule  if  it  be  one,  must  be  subject  to  much 
qualification.  If  sued  by  the  shipper,  it  seems  that  he  may  set  up 
in  defence  his  delivery  of  the  goods  to  the  rightful  owner,  (tu) 

In  an  action  against  a  warehouseman  to  recover  the  value  of 
lost  baggage,  the  owner  has  been  admitted  to  prove  the  contents, 
in  the  same  way  as  in  a  similar  action  against  a  common  carrier ; 
but  this  privilege  is  strictly  confined  to  the  ordinary  baggage  of  a 
traveller,  (u) 

A  warehouseman  has  a  lien  on  the  goods  which  he  stores,  for 
his  charges  for  those  goods ;  and  he  may  redeliver  a  part  of  those 
goods,  and  retain  his  lien  on  the  residue,  for  the  whole  of  his 
charges  on  all  the  goods ;  provided  they  were  delivered  to  him  as 
one  bailment.  But  he  has  no  general  lien  on  the  goods  for  all 
his  charges  against  the  bailor  for  storage  of  other  goods,  (v)  ^ 

Whabfingebs.  This  kind  of  bailment  is  quite  similar  to  that 
first  spoken  of,  and  the  rules  of  law  applicable  to  it  are  much  the 
same,  (w)  ^ 

(tt)  Bogera  9.  Weir,  84  N.  T.  408.  i«  subject  to  charges  for  storage,  he  wfll 

(tu)  BUren  v.  Hudson  B.  B.  B.  Co.  80  be  liable  for  such  charges ;  and  the  ware- 

H.  T.  403.  housemen  will   have   a   lien    for  such 

(«)  Clark  V,  Spence,  10  Watts,  885.  charges ;  and  if  the  warehousemen  per- 

{p)  Schmidt  v.  Blood,  9  Wend.  268.  mit  the  grain    to   be   removed   beiore 

The  subject  of  the  warehouseman's  lien  charges  paid,  they  do  not  thereby  lose 

is    fully  and    learnedly   considered   in  their  recoiurse  against  the  holder  of  the 

Steinman  v.  Wilkins,  7   W.  &  8.  400;  receipt 

Cole   V,  Tyng,  24   Dl.  99.    Held,  that         (w)  Piatt  v.  BSbbard,  7  Cowen,  497, 

where  a  party  purchases  a  warehouse  602,  n.  (6) ;  Sidaways  t;.  Todd,  2  Stark. 

receipt  for  grain,  which  he  is  informed  400;  Foote  v.  Storrs,  2  Barb.   820.    It 

1  A  warehouseman  who  has  eoods  deposited  with  him  as  such,  is  not  **  an  agent 
iotnisled  with  the  possession  "  or  them,  within  the  Factors  Act,  5  &  6  Vict  c.  39,  such 
as  may  make  a  valid  pledge  of  tliem  a^nst  his  principals.  Cole  v.  Northwestern 
Bank,  L.  B.  10  C.  P.  854.  —  Where  wood  was  stored,  terminable  at  the  end  of  any 
month,  at  a  certain  price,  and  notice  was  given  the  owner  that  an  exorbitant  sum  would 
be  ehajmd  if  the  wood  was  not  removed  at  the  end  of  the  current  month.  It  was  held, 
on  the  fiulnre  so  to  remove,  that  only  market  rates  for  the  subsequent  time  could 
be  recovered.    Haaeltine  v.  Weld,  78  N.  Y.  156. 

'  See  Howell  o.  Morian,  78  IlL  163,  that  a  wharfinger  negligently  failing  to  forward 
^oods  as  directed  is  liable  for  the  ensuing  loss  of  their  value  due  to  the  consignee's 
nsolrency. 
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It  has  been  somewhat  questioned  whether,  in  the  case  of 
depositaries  for  hire,  and  loss  or  injury  to  the  goods,  the  law 
casts  the  burden  of  proving  negligence  on  the  owner,  or  that  of 
proving  due  care  and  the  absence  of  negligence  on  the  depositary. 
We  have  considered  this  point  in  a  previous  note ;  (x)  and 
*144  the  *  cases  there  cited  show  that  the  decided  weight  of 
authority  is  in  favor  of  requiring  proof  of  negligence,  on 
the  ground  that  the  law  will  not  intend  any  wrong-doing.  But 
there  have  been  opposite  decisions  ;~  and  courts  which  adopt  this 
rule  sometimes  regret  its  existence. 

The  wharfinger  has  a  lien  on  vessel  and  goods  for  his  wharf- 
age, (jf)  And  he  is  said  to  have  not  only  a  specific  lien,  but  a 
general  lien  on  the  goods  for  his  balance  against  the  owner  in 
respect  to  freight  and  wharfage;  we  do  not,  however,  consider 
this  certain.  (2) 

Postmasters  might  be  regarded  as  depositaries  for  a  compen- 
sation, or  as  carriers  ;  and  as  common  carriers,  because  they  are 
obliged  to  carry  for  all.  But  they  are  also  public  officers;  re- 
ceiving their  appointments  and  their  compensation  from  the 
State,  which  alone  regulates  and  directs  their  duties.  Hence 
they  come  under  a  different  obligation  and  liability  from  that  of 
ordinary  common  carriers.  Tlie  postmaster-general  is  not  liable 
for  loss  although  it  be  caused  by  the  negligence  of  his  servants. 
The  law  was  so  established  in  Lord  HoW%  time,  though  against 
his  opinion,  in  the  case  of  Lane  v.  Cotton ;  (a)  and  that  case  has 
been  considered  as  law  ever  since.  (6)  ^  But  it  should  seem,  from 
general  principles,  that  if  such  servant  were  wholly  incompetent, 
and  the  knowledge  of  the  incompetency  were  brought  home  to 

has  sometimes  beea  inferred  from  the  ka)  1  Ld.  Ravro.  646  ;  s.  c.  12  Mod.  472. 

cases  of  Ross  v.  Johnson,  6  Burr.  2825,  (6)  Whitfield  v.  Le  Despencer,  Cowp. 

and  Maying  v.  Todd,  1  Stark.  72,  that  754 ;  Schroyer  v.  Lynch,  8  Watts,  453 ; 

the  rule  as  to  the  liability  of  wharfingers  Supervisors  of  Albany  Co.  v.  Dorr,  25 

was  different  from  what  we  have  stated,  Wend.  440,  per  Nelson^  C.  J. ;  Wiggins  i>. 

and  that  they  are  held  to  the  same  de-  Hathaway,  6  Barb.  d82 ;  Martin  o.  The 

gree  of  responsibility  as , common  earn-  Mayor,  1  Hill  (N.  Y.),  545,  per  dtwen,  J. 

ers.    But    it  is  very  doubtful  whether  See  also  Dunlop  v.  Munroe,  7  Cranefa, 

those  cases  justify  such  an  inference;  242.    And  in  ComweU  v.  Voorhees,  13 

and  if  they  do,  they  cannot  now  be  con-  Ohio,  523,  the  same  rule  was  applied  to 

sidered  as  law.  a  mail   contractor.      Therefore,    where 

{x)  See  antet  p.  *  125,  note  (6).  money  transmitted  by  mail  was  lost  by 

W)  Johnson  t;.  The  Schooner  McDon-  the  carelessness  of  the  contractors'  agents 

ougn,  Gilpin,  101 ;  Lewis,  ex  parte,  2  Gal-  who  carried  the  mail,  the  court  held,  that 


lison,  488.  the  contractors  were  not  liable.  The 

{z)  Bex  V,  Humphrey,  1  McClel.  &  Y.     of  Hutchins  v.  Brackett,2  Foster  (N.H.), 
173.  252,  is  to  the  same  effect. 

^  Eeenan  v.  Southworth,  110  Mass.  474. 

154 


CH.  ZI.]  BAILMENT.  *  145 

the  postmaster-general,  this  should  make  him  responsible ;  and  if 
it  could  be  shown  that  the  servant  was  appointed  or  retained  from 
unworthy  motives  after  such  knowledge,  the  postmaster-general 
ought  certainly  to  be  held  liable.  (<;)  His  deputies  are  not  liable 
except  for  loss  caused  by  their  own  fault  or  negligence ; 
but  for  this  it  is  clear  that  they  are  liable,  (i)  *  This  *  146 
negligence  may  be  in  appointing  unfit  persons  to  subordin- 
ate offices,  or  in  not  using  due  precautions  to  secure  their  good 
conduct;  for  each  deputy  postmaster  is  bound  to  exercise  due 
care  in  such  appointments,  and  due  watchfulness  over  the  con- 
duct of  his  subordinates,  (e)  And  it  would  seem  that  the  post- 
master-general should  be  held  to  some  measure  of  the  same 
obligation. 

The  persons  employed  as  deputies,  or  in  the  post-offices,  are 
answerable  for  any  injury  sustained  by  their  misconduct  or  neglect 
of  duty.  This  has  been  applied  to  their  refusal  to  deliver  a  news- 
paper. (/) 

Innkeepers.  An  inn  has  been  judicially  defined  as  ^^  a  house 
where  the  traveller  is  furnished  with  every  thing  which  he  has 
occasion  for  whilst  upon  his  way."  {g)  There  need  not  be  a  sign 
to  make  it  an  inn.  (A)  But  a  mere  coffee-house,  (t)  or  eating- 
room,  or  boarding-house,  (J  )  is  not  an  inn.  (Jc) 

m 

(c)  See  the   attthorities   cited   infra,-  (B).    "  A  sign  is  not  eesential  to  an  inn, 

note  {e).  but  is  an  evidence  of  it."    Per  Holt,  C.  J., 

{d)  Whitfield  v.  Le  De«pencer,  Cowp.  in  Parker  v.  Flint,  12  Mod.  254. 
754;  Rowning  v.  Goodchild,  3  WiU.  443;  (<)  Doe  v.  Laming,  4  Camp.  78. 

Maxwell  v.  McUvoy.  2  Bibb,  211 ;  Chmty  (j)  This  was  directly  held  by  Erie,  J., 

V.  Smith,  23  Vt  66a    So  also  BoUn  v.  in  Dansey  v.  Richardson,  20  Law  Times, 

WilUam«>n,  2  Bay,  551 ;  8.  o.  1  Brevard,  213,  25  £.  L.  &  E.  76,  3  E.  &  B.  144. 
ISl.  (k)  So  one  who  entertains  strangers 

(«)  Schroyer  v.  Lynch,  S  Watts,  453;  occasionally,  although  he  receives  com- 
Wiggins  17.  Hathaway,  6  Barb.  632;  pensation  for  it,  is  not  an  innkeeper. 
Christy  V,  Smith,  28  Vt.  668.  And  in  State  v.  Mathews,  2  Dev.  &  B.  424  ;  Lyon 
Bishop  r.  Williamson,  2  Fairf.  495,  thU  o.  Smith.  1  Morris  (la.),  184.  So  it  has 
rule  was  applied  to  a  case  where  a  deputy  been  held,  that  a  housekeeper  at  Tun- 
postmaster  liad  employed  an  assistant  bridge  or  Epsom,  or  other  watering-place, 
without  having  an  oath  administered  to  who  lets  lodgings,  and  furnishes  meat 
him,  as  was  requured  by  the  statute  of  and  drink,  and  provides  stable-room  for 
the  United  States.  Accordingly,  where  the  company  who  resort  there  for  health 
such  assisunt  wrongfully  refused  to  de-  or  pleasure,  is  not  an  innkeeper.  Park- 
liver  a  letter  to  the  plaintiff,  his  em-  house  v.  Forster,  5  Mod.  427 ;  s.  c.  nom, 
ployer  was  held  liable  in  damages.  See  Parkhurst  u.  Foster,  Carth.  417 ;  s.  c.  1 
also  Bolan  v.  Williamson,  1  Brevard,  SaUc.  887.  And  Lord  Holi  said,  the  case 
181.  was  so  plain  that  there  was  no  occasion 

(/)  Teal  V,  Felton,  3  Barb.  512 ;  8.  c.  for  giving  reasons.    See  also  Bonner  v. 

1  ComsL  537 ;  s.  c.  12  How.  284.    See  Welbom,  7  Ga.  296.    But  in  Thompson 

also  Strong  v.  Campbell,  11  Barb.  135.  v.  Lacy,  3  B.  ft  Aid.  288,  it  was  held,  that 

(^)  Per  BaifUy,  J.,  in  Thompson  v.  a  house  of  public  entertainment  in  Lon- 

LacT,  S  B.  &  Aid.  283,  288.  don,  where  beds,  provisions,  &c.,  were 

(A)  Bac.  Abr.  tit.  Inns  and  Imikeeper$  furnished  for  aU  persons  paying  for  tiie 
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*  146  *  Public  policy  imposes  upon  an  inkeeper  a  seyere  liabil- 
ity. The  later,  and,  on  the  whole,  prevailing  authorities, 
make  him  an  insurer  of  the  property  committed  to  his  care, 
against  every  thing  but  the  act  of  God,  or  the  public  enemy,  or 
the  neglect  or  fraud  of  the  owner  of  the  property.  (Q  ^  There 
seems  to  be  some  disposition,  however,  to  regard  this  rule  of  law 
as  too  severe,  and  as  needing  modification.  In  two  recent  and 
well-considered  cases  a  different  rule  was  adopted.  (2^)    In  a 

same,  but  which  was  merely  called  a  the  injary  happened  without  the  fault 

tavern  and  caffee-house,  and  was  not  fre-  of  any  one.    The  learned  judge,  before 

?[uented  by  stage-coaches  and  wagons  whom  the  cause  was  tried,  instructed  the 
rom  the  country,  and  which  had  no  sta-  jury,  that  the  rule  of  Uw  applicable  to 
bles  belonging  to  it,  was  to  be  considered  common  carriers  was  not  applicable  to 
as  an  inn,  and  the  owner  was  subject  to  innholders ;  that  the  law,  in  case  of  in- 
the  liabilities  of  innkeepers,  and  had  a  jury  to  goods  or  property  while  in  the 
Uen  on  the  goods  of  his  guests  for  the  custody  of  the  innkeeper,  presumed  it  to 
payment  of  his  bill,  and  that  too  even  have  happened  through  his  negligence 
where  the  guest  did  not  appear  to  liave  or  fault,  and  would  hold  him  responsible 
been  a  traveller,  but  one  who  had  previ-  for  it,  unless  he  could  prove  that  he  was 
ously  resided  in  furnished  lodgings  in  guilty  of  no  fault;  and  tliat  if  the  de- 
London.  In  Wintermute  v,  Clarke,  6  fendant  had  proved  that  he  was  not  in 
8andf .  247,  the  court  say,  that  in  order  fault,  the  action  could  not  be  maintained, 
to  charge  a  party  as  an  innkeeper  it  is  The  case  was  carried  up  to  the  Supreme 
not  necessary  to  prove  that  it  was  only  Court  on  exception  to  these  instnio- 
f or  the  reception  of  traveUers  that  his  tions,  and  that  court,  after  an  elaborate 
house  was  kept  open,  it  being  sufDcient  examination  of  the  authorities,  held  the 
to  prove  that  all  who  came  were  re-  instructions  to  be  incorrect;  and  de- 
ceived as  guests  without  any  previous  dared  the  rule  of  law  to  be  that  an  inn- 
agreement  as  to  the  time  or  terms  of  keeper  is  bound  to  keep  the  goods  and 
their  stay.  A  public  house  of  entertain-  chattels  of  his  guests  so  that  they  shaU 
ment  for  all  who  choose  to  visit  it  is  the  be  actually  safe  ;  inevitable  accidents, 
true  definition  of  an  inn.  See  Krohn  r.  the  acts  of  public  enemies,  the  owners  of 
Sweeny,  2  Daly,  200.  the  goods  and  their  servants,  excepted ; 

r{l)  Mason  v.  Thompson,  9  Pick.  280,  and  that  proof  that  there  was  no  negli- 

r  fVilde,  J. ;  Richmond  o.  Smith,  8  B.  gence  in  the  innkeeper  or  his  servants, 

C.  9,  per  Bayley,  J. ;  Piper  v.  Manny,  was  not  sufficient  for  his  immunity. 

21  Wend.  282,  per  N^aon,  C.  J.;  Grin-  (//)  Dawson  v.  Chamney,  5  Q.  JB.  164, 

neUv.  Cook,  8Hill(N.Y.)»485,perfirofi.  and   Merritt   v.  Claghom,  23  Vt   177. 

son,  J. ;  Manning  v.  Wells,  9  Humph.  746 ;  Dawson  v,  Chamney  was  an  action  on 

Thic^stun  V.  Howard,  8  Blackf.  685 ;  Ma-  the  case  to  recover  damages  for  an  in* 

teer  v.  Brown,  1  Cal.  221 ;  Hulett  o.  Swift,  jury  to  the  plaintiff's  horse.    It  appeared 

42  Barb.  230 ;  Burrows  v.  Trieber,  21  Md.  that  the  defendant  was  an  innaeeper; 

320;  Shaw  v.  Berry,  31  Me.  478.    This  that   the   plaintiff  gave    the   horse    in 

last  was  an  action  on  the  case  against  charge  to  the  defendant's  hostler,  who 

the  defendant,  who  was  an  innkeeper,  placed  him  in  a  stall  where  there  was 

for  an  injury  to  the  plaintiff's  horse,  another  horse ;  and  that  the  injury  was 

while  at  the  defendant's    stable.    The  done  by  tlie  other  horse  kicking   the 

horse  was  placed  at  the  stable  in  the  horse  of  the  plaintiff.    The  defendant 

evening,  ana  the  next  morning  one  of  his  having  called   witnesses   to   show  that 

bind  legs  was  found  to  have  been  broken  proper  care  had  been  taken  of  the  horse, 

above  the  gambrel  joint    The  evidence  the  learned  judge  directed  the  jury  to 

tended  to  show  that  he  was  treated  with  find  for  the  plaintiff,  if  they  were  of 

care   and    faithfulness;    that    he    was  opinion  that  the  defendant,  by  himself 

placed  in  a  safe  and  suitable  stall,  with  or  servants,  had  been  guilty  of  direct 

sufildent  and  suitable  bedding ;  and  that  injury,  or  of  negligence,  but  otherwise 

1  An  innkeeper  ma^  excuse  himself  by  proof  that  the  loss  did  not  happen  throueh  his 
negligence  or  that  of  his  servants.  Baker  v.  Dessaner,  49  Ind.  28.  ^Pullman  Palace 
Car  Co.  V,  Smith,  73  III.  360,  decided  that  the  owner  of  sleeping-car  was  not  liable,  as 
an  innkeeper,  for  money  stolen  from  a  passenger  in  soch  a  car. 
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recent  case  in  New  Tork  where  an  innkeeper  was  held  respon- 
sible for  the  loss  of  the  goods  of  his  guest  by  fire  of  which  the 
cause  was  unknown,  the  guest  not  having  been  negligent,  two  of 

the  judges  dissented  from  this  opinion.  Qrn)  ^    Where  a  woman 

for  the  defendant  The  jury  found  a  ing  this  we  have  reference  only  to  the 
▼erdict  for  the  defendant,  and  the  Court  highest  degree  of  what  would  be  es- 
of  Queen's  Bench  held  the  direction  teemed  reasonable  diligence,  under  the 
proper.  This  decision  was  considered  circumstances  known  to  exist,  before  t^ie 
in  the  case  of  Mateer  v.  Brown,  1  Cal.  fire  occurred.  We  are  aware  that  it 
^1.  The  court  adopt  the  dictum  of  Mr.  would  doubtless  have  been  possible,  by 
Justice  Bajfieif  in  Kichroond  v.  Smith,  human  means,  to  hare  so  Tigilantly 
S  B.  ft  C.  9,  that  the  innkeeper  very  suarded  those  buildings  as  prolmbly  to 
closely  resembles  a  common  carrier,  and  have  prevented  the  fire.  But  such  ex- 
is  liable  for  any  lose  not  occasioned  by  treme  caution  in  remote  country  towns 
the  act  of  God  or  the  king's  enemies,  is  not  expected,  and  if  practised,  as  a 
except  where  the  guest  chooses  to  have  general  thing,  must  very  considerably 
the  goods  under  his  own  care ;  and  after  mcrease  charges  upon  guests,  which  tliey 
a  lengthy  and  able  consideration  of  the  would  not  wuh  to  incur,  ordinarily,  for 
•abject  they  say,  that  although  that  the  remote  and  possible  advantage  which 
diaim  of  Mr.  Justice  BayUy  has  been  might  accrue  to  them.  The  question, 
overturned  in  England  by  the  decision  then,  is,  whether  the  defendant  is  liable  1 
of  Dawson  v.  Chamney,  they  think  the  Do  the  authorities  justify  any  such  con- 
dktsm  right  and  the  decision  wrong,  elusion  ?  For  it  is  a  question  of  author* 
The  case  of  Merritt  o.  Claghom  was  ity  merely.  We  know  that  many  eminent 
also  an  action  on  the  case  to  recover  the  judges  and  writers  upon  the  law  have 
value  of  two  horses,  a  double  harness,  considered  that  innkeepers  are  liable  to 
two  horse-blankets  and  two  halters.  On  the  same  extent  as  common  carriers.  It 
the  trial,  it  was  conceded  that  the  de-  may  be  true,  that  the  cases  are  much 
fendant  was  the  keeper  of  an  inn,  and  alike  in  principle.  For  one,  I  should  not 
that  the  agent  of  the  plaintiff  was  re-  be  inclined  to  question  that.  But  if  the 
oeived  as  a  guest  at  the  defendant's  inn,  case  were  new,  it  is  certainly  not  free 
with  the  property  in  question,  belonging  from  question  how  far  any  court  would 
to  the  plaintUf ;  and  that  the  horses  and  feel  justified  in  holding  any  bailee  liable 
other  property  were,  as  is  usual  in  such  for  a  loss  like  the  present.  But  in  re- 
cases,  put  into  the  bam  of  the  defendant,  ffard  to  common  carriers,  the  law  is  per- 
which  was  a  part  of  the  premises,  and,  at  fectly  well  settled,  and  they  contract 
the  usual  time  for  closing  the  stable,  the  with  the  full  knowledge  of  the  extent  of 
bam  was  locked  by  the  defendant ;  and  their  liability,  and  demand  not  only  pay 
that  about  daylight  the  next  morning,  for  the  freight,  but  a  premium  for  the 
and  while  the  property  was  thus  in  the  insurance,  and  may  reinsure  if  they 
custody  of  the  defendant,  as  an  inn-  choose.  And  the  fact  that  carriers  are 
keeper,  the  bam  was  discovered  to  be  on  thus  liable  no  doubt  often  induces  the 
Are,  supposed  to  be  the  work  of  an  in-  owners  to  omit  insurance.  But,  unless 
ceodlary,  and  the  horses  and  other  prop-  the  law  has  already  affixed  the  same 
erty  were  burned  and  destroyed ;  and  degree  of  extreme  liability  to  the  case  of 
that  there  was  no  negligence,  in  point  of  innkeepers,  we  know  of  no  grounds  of 
fact.  In  the  defendant  or  his  servants,  in  policy  merely  which  would  justify  a 
the  case  of  the  bam  and  of  the  property  court  In  so  holding."  After  a  careful 
in  question.  On  these  facts,  the  court  examination  of  the  authorities,  the 
M/that  the  plaintiff  was  not  entitled  to  leamed  judge  concludes :  "It  is  certain 
recover.  And  Bed(fidi,  J.,  in  giving  the  no  well-considered  case  has  held  the 
opinion  of  the  court,  said:  **The  case  innkeeper  liable  in  circumstances  like 
Unds  that  the  plaintifTs  loss  was  without  the  present.  And  no  principle  of  reason, 
any  negligence,  in  pohit  of  fact,  in  the  or  policy,  or  justice,  requires,  we  think, 
defendant  or  his  servants.  From  this  any  such  result,  and  the  English  law  is 
we  are  to  understand  that  no  degree  of  certainly  settled  otherwise.  See  also 
diligence  on  his  part  could  have  pre-  McDaniels  v.  Robinson,  26  Vt  810 ;  Met- 
vented  the  loss.  If,  then,  the  defendant  calf  v.  Hess.  14  HI.  129. 
is  liable,  it  must  be  for  a  loss  happening  (Im)  HuleU  v.  Swift,  88  N.  T.  571. 
by  a  cause  beyond  his  control.    In  say- 

1  In  Cutler  v.  Boime]r>  80  Mkh.  859,  it  was  decided  that  an  innkeeper  was  not  liable 
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leaving  an  inn  where  she  had  been  a  guest,  left  a  trunk,  saying 
she  would  send  for  it  in  ten  minutes,  and  some  days  after  sent 
for  it,  and  the  trunk  was  lost,  the  innkeeper  was  held  liable,  on 
the  ground  that  he  was  liable  for  a  reasonable  time  after  the 

guest  had  left  his  house.  (In)  He  would  tlien  be  liable 
*147    *for  a  loss  occasioned  by  his  own  serrants,  by   other 

guests,  by  robbery  or  burglary  from  without  the  house,  or 
by  rioters  or  mobs.  Nor  will  it  excuse  him  if  he  were  sick, 
insane,  or  absent,  at  the  time ;  for  he  is  bound  to  have  competent 
servants  and  agents,  (m) 

But  it  is  a  good  defence  that  the  loss  was  caused  by  the  servant 
of  the  owner,  (n)  or  by  one  who  came  with  him  as  his  com- 
panion, (o)  or  by  the  negligence  of    the  owner;  (j!?)*  or  that 


(In)  Adams  v.  Clem,  41  6a.  65. 

(m)  Cross  v.  Andrews,  Cro.  E.  622; 
Borradaile  i^.  Hmiter,  6  Man.  &  G.  639. 

(n)  Calye's  case,  8  Rep.  82. 

(o)  Id. 

{p)  Burgess  v.  Clements,  4  M.  &  SeL 
806;  Armistead  v.  Wilde,  6  £.  L.  &  £. 
840;  B.  c.  17  Q,  B.  261.  This  last  was 
an  action  on  the  case  for  the  loss  of 
money,  which  the  plaintiff  brought  with 
him  to  the  defendant's  inn.  On  the  trial, 
it  appeared  that  the  plaintiff  was  a  com- 
mercial traveller,  who  had  frequented 
the  defendant's  inn  for  twenty  years. 
On  the  evening  of  the  night  in  whicli  the 
money  was  stolen  from  the  plaintiff's 
driving  box,  he  had  opened  the  box  and 
counted  over  the  bank-notes  in  the  pres- 
ence of  many  persons  in  the  commercial 
room,  as  he  had  also  done  on  several 
days  before,  and  after  replacing  them  in 
the  box  he  left  it  in  that  room  all  night, 
as  he  had  been  accustomed  to  do ;  it  was 
the  custom  of  travellers  to  leave  their 
driving  boxes  in  the  commercial  room 
during  the  night.  The  box  was  so  inse- 
curely fastened  that  it  might  be  opened 
without  a  key,  by  pushing  back  the  lock. 
The  learned  judge,  in  summing  up  to 
the  jury,  said,  that  by  the  custom  of 
England  an  innkeeper  was  bound  to  keep 
the  goods  of  his  guests  safely ;  but  that 
a  guest  might,  by  gross  negligence,  re- 
lieve the  innkeeper  from  his  liability ; 
and  that  if  they  thought  that  a  prudent 
man  would  have  taken  the  box  with  him 
to  his  bedroom,  or  given  it  into  the  ex- 
press   custody  of  the  defendant,  they 


might  find  a  verdict  for  the  defendant ; 
and  left  it  as  a  question  for  them  whether 
the  plaintiff  was  guilty  of  gross  negU- 
gence  in  the  traveller's  room,  or  whether 
they  were  satisfied  on  the  evidence  that 
the  plaintiff  had  acted  with  ordinary 
caution.  The  jury  found  a  verdict  for 
the  defendant.  And  a  rule  having  been 
obtained  for  a  new  trial,  on  the  ground 
of  misdirection.  Lord  Campbdlf  C.  J., 
said:  '*!  am  of  opinion  that  the  rule 
should  be  discharged.  If  the  judge  had 
intimated  that  it  was  the  dutv  of  the 
plaintiff  to  withdraw  the  box  from  the 
commercial  room,  and  carry  it  with  him  in- 
to his  bed-chamber,  and  that,  not  having 
done  so,  he  had  lost  his  claim  upon  the 
defendant,  that  would  have  been  a  mis- 
direction. But  there  is  no  misdirection 
in  what  he  has  reported  to  us.  It  must 
be  taken  that  ho  left  the  question  to  the 
jury  under  all  the  circumstances  of  the 
case ;  and  it  is  not  possible  to  say,  as  a 
matter  of  law,  that  a  traveller  might  not 
be  guilty  of  negligence,  under  some  cir- 
cumstances, in  leaving  a  box  containing 
money  in  the  commercial  room  ;  and  in 
this  case  I  think  that  there  was  strong 
evidence  from  which  the  jurv  were  justi- 
fied in  finding  that  the  plaintiff  was 
guilty  of  gross  negligence.  Indeed,  it  is 
questionable  whether  the  direction  was 
not  too  favorable  for  the  plaintiff,  be- 
cause it  is  doubtful  whether,  in  order  to 
relieve  the  innkeeper  from  his  liability, 
there  must  be  crassa  negligentia  in  the 
guest." 


for  a  guest's  horses,  wagons,  &c.,  destroyed  by  a  fire  not  caused  by  the  innkeeper's  neg- 
ligence, which  consumed  the  hotel  bam  and  contents. 

1  A  hotel-keeper  is  not  liable  for  a  loss  occasioned  by  the  personal  negligence  of  the 
guest  himself.    Elcox  v.  Hill,  98  U.  S.  218. 
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•the  owner  retamed  personally  and  exclusively  the  cus-    *148 
tody  of  his  goods.  Qq)    It  is  not  enough  for  this,  however, 
that  he  exercised  some  choice  as  to  the  room  where  they 
should  be  *  placed,  (r)  or  that  the  key  of  the  room  was  de-    *  149 
li  vered  to  him.  («)  It  was  long  ago  held,  that  the  owner  may 
still  recover,  even  if  he  does  not  use  the  key,  but  leaves  the  door 
unlocked,  (t)  ^    But  an  innkeeper  may  require  of  his  guest  to 
place  his  goods  in  a  particular  place,  and  under  lock  and  key,  or 


iq)  Thb  was  decided  io  the  case  of 
Famworth  v.  Packwood,  1  Stark.  240. 
It  appeared  in  this  case  that  Kirton  came 
to  the  house  of  the  defendant,  an  inn- 
keeper, and  in  the  course  of  three  or  four 
dajB  afterwards  applied  to  the  defendant 
for  a  private  room,  for  the  purpose  of 
depositing  goods  there,  and  exposing 
them  for  sale;  and  the  defendant  hav- 
ing shown  htm  a  small  room,  which  he 
approved  of,  Kirton  the  next  day  took 
possession  of  it,  and  the  key  was  deliv- 
ered to  him,  and  was  kept  hy  him  ex- 
clusively for  several  days ;  but,  upon  the 
defendant's  wife  requesting  to  place  some 
parcels  in  the  same  room,  Kirton  permit- 
ted her  to  use  the  key,  and  he  had  not 
the  exclusive  use  of  it,  and  other  parcels 
were  deposited  in  the  same  room.  Kir- 
ton boanled  and  lodged  in  the  house  for 
almost  a  fortnight,  and  from  time  to 
time  introduced  his  customers  into  the 
room.  A  short  time  before  he  left  the 
house  he  discovered  that  a  package  was 
missing,  which  made  the  subject  of  the 
present  demand.  Le  Blanc,  J.,  in  sum- 
ming up  to  the  Jury,  said :  "  If  a  guest 
take  upon  himself  the  exclusive  charge 
of  the  goods  which  he  brings  into  the 
house  ca  an  innkeeper,  he  cannot  after- 
wards charge  the  innkeeper  with  the 
loss.  The  only  Question  in  this  case  is, 
whether  Kirton  did  not  take  upon  him- 
self the  exclusive  charge  of  his  goods,  to 
the  exclusion  of  every  other  person  ?  A 
landlord  is  not  bound  to  furnish  a  shop 
to  every  guest  who  comes  into  his  house ; 
and  if  a  guest  takes  exclusive  possession 
of  a  room,  which  he  uses  as  a  warehouse 
or  shop,  he  discharges  the  landlord  from 
his  common-law  liability.  The  question, 
therefore,  for  your  consideration  is, 
whether,  when  the  goods  were  lost, 
they  were  exclusively  in  Kirton's  pos- 
•esaioo  f  It  is  admitted  that  during  part 
of  the  time  Kirton  kept  the  key ;  if  after- 
wards the  defendant  took  the  key  from 


him.  the  goods  then  ceased  to  be  under 
his  exclusive  control,  and  the  defendant 
became  liable  for  their  safe  custody. 
The  only  question  is  whether,  at  the 
time  of  the  loss,  the  goods  were  in  the 
exclusive  possession  oi  Kirton  1 "  The 
Jury  found  a  verdict  for  the  defendant. 
See  also  Burgess  v.  Clements,  4  M.  &  Sel. 
906.  The  same  rule  holds,  where  the 
guest,  instead  of  reposine  himself  upon 
the  protection  of  the  innkeeper,  intrusts 
his  property  to  some  one  else  in  the 
house.    Sneider  o.  Geiss,  1  Yeates,  84. 

(r)  Thus,  where  a  traveller  went  into 
an  inn,  and  desired  to  have  his  luggage 
taken  into  the  commercial  room,  to 
which  he  resorted,  from  whence  it  was 
stolen,  the  court  heid,  that  the  innkeeper 
was  responsible,  although  he  proved  that, 
according  to  the  usual  practice  of  his 
house,  the  luggage  would  have  been  de- 
posited in  the  guest's  bedroom,  and  not 
in  the  commercial  room,  if  no  order  had 
been  given  respecting  it.  Richmond  v. 
Smith,  8  B.  ft  C.  0.  See  further  Epps  v. 
Hinds,  27  Miss.  667. 

(s)  Anonymous,  Moore,  78  pi.  207 : 
Calye's  case,  8  Rep.  32.  In  the  case  of 
Bursess  v,  Clements,  4  M.  &  Sel.  906, 
Lord  Eilaiborough  says :  *'  I  agree  that 
if  an  innkeeper  gives  the  key  of  the 
chamber  to  his  guest,  this  will  not  dis- 

gense  with  his  own  care,  or  discharge 
im  from  his  general  responsibility  as 
innkeeper.  But  if  there  be  evidence 
that  tne  guest  accepted  the  key,  and 
took  on  himself  the  care  of  his  goods, 
surelv  it  is  for  the  Jury  to  determine 
whether  this  evidence  of  his  receiving  the 
k^  proves  that  be  did  it  animo  custodiendi, 
and  with  a  purpose  of  exempting  the  inn- 
keeper, or  whether  he  took  it  merely,  be- 
cause the  landlord  forced  it  on  him,  or 
for  the  sake  of  securing  greater  privacy, 
in  order  to  prevent  persons  from  intrud- 
ing themselves  into  his  room." 
(0  Calye's  case,  8  Rep.  32. 


1  See  Oppenhdm  o.  White  Lion  Hotel  Co.  L.  R.  6  C.  P.  515,  as  to  the  liability  of 
u  innkeeper  onder  such  drcumstances,  if  a  guest  negligentiy  omits  to  lock  the  door. 
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he  will  not  be  answerable.  And  if  these  precautions  are  reason- 
able, and  the  guest  neglects  them,  and  exposes  the  goods  to  a 
greater  hazard,  the  innkeeper  is  exonerated,  (u) 

It  is  common  for  large  hotels  or  inns  to  have  safes  for  holding 
valuable  property,  and  to  give  notice  to  guests  that  they  will  not 
be  responsible  for  such  property,  as  money,  jewels  or  ornaments, 
unless  delivered  to  them  to  be  put  into  the  safe.  Such  notice 
would  be  reasonable,  and  it  is  sustained  by  a  statute  in  New 
York,  passed  in  1855 ;  and  would  undoubtedly  be  held  generally 
to  limit  the  responsibility  of  the  innkeeper,  (uu)  ^  So  it  has  been 
held  under  a  similar  statute  in  Wisconsin,  and  the  rule  applied 
to  a  watch  and  chain,  although  the  guest  needs  the  constant  use 
of  such  an  article,  and  usually  keeps  it  with  him.  (uv^  Some 
doubt  may  be  thrown  on  this  doctrine  by  a  recent  case  in  New 
York,  (ttir) 

A  distinction  has  been  taken,  and  appears  to  rest  on  good  rea- 
son, between  those  effects  of  a  traveller  not  immediately  requisite 
to  his  comfort,  and  those  essential  to  his  personal  convenience, 
and  which  it  is  necessary  that  he  should  have  constantly  about 
him ;  so  that,  though  personally  notified  to  deposit  the  latter  with 
the  innkeeper  for  safety,  if  he  fail  to  comply,  the  innkeeper  will 
still  be  responsible,  (v) 

If  the  goods  are  once  within  the  custody  of  the  innkeeper,  and 
while  there,  are  lost,  the  presumption  of  law  is,  that  they  are  lost 
through  his  negligence,  (u?) 

No  especial  delivery  or  direction  of  the  goods  to  the  inn- 
keeper is  necessary  to  charge  him;  for  it  is  enough  if  they 
are  fairly,  according  to  common  practice,  within  his  custody,  (x) 

(u)  Sanders  v.  Spencer,  Dyer,  2d6  b;  (x)  McDonald  v.  Edgerton.  5  Barb. 

Calye'B  case,  8  Rep.  82.  660;   Bennett  v.  Mellor,  5   T.  R.  278. 

(tni)  For  cases  under  this  statute  on  Nor  is  it  material  whether  the  property 

usage,  see  Bendetson  v.  French,  44  Barb,  intrusted  to  the  innkeeper  consists  of 

81 ;  and  Finkerton  t^.  Woodward,  33  Cal.  goods  or  of  money.    Kent  v.  Shuckard, 

567.  2  B.  &  Ad.  803.    Kor  is  it  limited  to  any 

(uu)  Stewart  v.  Parsons,  24  Wise.  241.  particular  amount.     Berkshire  Woollen 

(iix)  Krohnv.  Sweeney,  2  Daly,  200.  Co.  v.  Proctor,  7  Cush.  417.     See  the 

[v)  Profilet  V.  Hall,  16  La.  An.  624.  facU  of  this  case  stated,  jooet,  p.  •162, 

to)  See  the  cases  in  the  former  notes,  note  f  / ).    Fletcher,  J..  In  reference  to  the 


{w)  See  the  cases  in  the  former  notes,  note  {j),  Fletcher^  J.,  In  reference  to  the 
and  KIsten  v.  Hildebrand,  9  B.  Mon.  72;  point,  says:  "The  responsibility  of  inn- 
Sibley  v,  Aldrich,  88  N.  H.  668.  keepers  for  the  safety  of  the  goods  and 

^  But  an  innkeeper's  liabilitjr  is  not  affected  by  such  a  notice  unless  it  be  shown  that 
the  guest  read  ft,  that  his  attention  was  called  to  its  contents,  or  that  he  wilfully  avoided 
learning  the  same.  Bodwell  v.  Bragg,  29  la.  232.  —  In  Ramaley  v.  Leland,  43  N.  Y. 
539,  it  was  held  that  a  "  watch  worn  and  used  in  the  ordinary  manner  "  is  not  a  "jewel 
or  ornament,"  within  the  meaning  of  a  statute  under  which  an  innkeeper  by  proTlding 
a  safe  and  posting  a  notice  of  that  &ct,  is  exonerated  from  liability  for  the  loss  of 
"  money,  jewels,  and  ornaments.'' 
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*ThiiB,  if  he  engages  to  take  passengers  ^^free"  from  a  *150 
station,  and  a  passenger  gets  into  a  hack  which,  by  agree- 
ment with  the  owners,  may  be  used  by  him  for  that  purpose,  and 
loses  a  trunk  in  that  hack,  the  inkeeper  is  liable,  (y)  If  a  ser- 
vant of  the  innkeeper  take  the  luggage  of  the  passenger  to  carry 
it  to  the  cars,  the  innkeeper  continues  responsible  for  it,  until 
delivery  to  the  cars,  (jfy) 

It  is  said,  that  if  the  innkeeper  refuses  to  receive  the  party  as 
a  guest,  he  is  not  liable  for  any  loss  of  his  goods.  But  he  cannot 
so  refuse,  unless  his  house  is  full,  and  he  is  actually  unable  to 
receive  him.  (2)  And  if  on  false  pretences  he  refuses,  he  is 
liable  to  an  action,  (a)  And  it  is  said  that  he  may  even  be 
indicted  therefor.  (5) 

An  innkeeper  may  refuse  to  receive  a  disorderly  guest,  or  re- 
quire him  to  leave  his  house,  (e)  He  is  not  bound  to  examine 
into  the  reasonableness  of  the  guest's  requirements,  if  the  guest 
be  possessed  of  his  reason,  and  is  not  a  minor,  ((f)  And  while 
travellers  are  entitled  to  proper  accommodations,  they  have  no 
rig^t  to  select  a  particular  apartment,  or  use  it  for  purposes  other 
than  tboee  for  which  it  is  designed,  (e)  But  an  innkeeper  has  no 
right  to  prevent  the  driver  of  a  line  that  is  a  rival  to  one  which 
favors  the  innkeeper,  from  entering  his  house  for  lawful  and  rea- 
sonable purposes.  (/) 

Nothing  need  be,  nor  usually  is,  paid  for  the  goods  sepa- 
rately, (jf)  The  compensation  paid  by  the  owner  for  his  enter- 
tainment covers  the  care  of  the  property.  The  custody  of  the 
goods  is  accessory  to  the  principal  contract 

It  is  sometimes  difficult  to  know  who  is  tlie  guest  of  an 
innkeeper.  (K)  ^    In  this  country  it  is  very  common  for  per- 

duUteli  and  monej  of  theSr  gaests,  is    tiiis  caae  the  lUbility  of  an  innkeeper  It 

founded  on  the  great  principle  of  public    mnch  conddered. 

ntllitx,  and  ii  not  restricted  to  any  par-         («)  Hawthorn  v.  Hammond,  1  Car.  a 


founded  on  the  great  principle  of  public  much  conddered. 
utility,  and  ii  not  reatrictea  to  any  par-  («)  Hawthorn 
tfcttUr   or  limited   amount  .  .  .     The    K.  404;    K'^-kman  v.  ShawcroM.  6  T. 


principle  for  which  the  defendants  con-    B.  14. 

tend,  ttiat  innkeepen  are  liable  for  such         (a)  White's  case,  I>yer,  168  b,  1  Boll. 


sums  only  as  are  necessary  and  dedgned    Abr.  8,  JF)  pL  1. 

for  the  ordinary  txareUing  expenses  of         (6)  Kex  v.  lyens,  7  C.  &  P.  218. 

the  guest,  is  unsupported  by  authority,         (c)  Howell  v.  Jackson,  6  C.  &  P.  788; 


and  wholly  inconsistent  with  the  prind-  Bex  v.  lyens,  7  C.  &  P.  218. 

pie  upon  whidi  the  liability  of  an  inn-  id)  Proctor  v.  Nicholson,  7  C.  ft  P.  07. 

mteo&t  rests."  U\  Fell  v.  Knight,  8  M.  ft  W.  269. 

Or)  IHckittson  «.  Winchester,  4  Cuih.  If)  Markham  v.  Brown,  8  N.  H.  £28. 


114. 


a)  Lane  v.  Cotton,  12  Hod.  472, 487. 
a)  Purchasing  liquor  at  an  hm  hai 


(jry)  Sasseen  v.  Claik,  87  (3a.  242.    In         (A)  Purchasing  liquor  at  an  hin  has 

^  See  Mowers  v.  Fediers,  61  N.  T.  84,  as  to  whether  the  owner  of  goods  must  be  a 
fMBt»  to  rsoover.    See  also  Healey  v.  Gray,  68  Me.  489. 

▼01-  II.  11  Igl 
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*  151    sons  to  *  become  boarders  at  an  inn ;  and  then  they  cease 
to  be  guests  in  such  a  sense  as  to  hold  the  innkeeper  to  his 
peculiar  liability,  and,  on  the  other  hand,  give  him  his  lien,  (t) 

We  take  the  distinction  between  the  guest  and  the  boarder 
to  be  this.  The  guest  comes  without  any  bargain  for  time,  re- 
mains without  one,  and  may  go  when  he  pleases,  paying  only  for 

the  actual  entertainment  which  he  receives  ;(n)  and  it  is  not 

been  held  sufficient  to  constitute  one  a  peared  that  the  plaintiff  had  been  re- 

ffuest.     Bennet  v.  Mellor,  5  T.  R  273.  ceired  as  a  guest   in   the   defendant's 

In  this  case  the  plaintiff's  servant  had  boarding-house,  at    a  weekly  payment, 

taken  some  goods  to  market  at  Man-  upon  the  terms  of  being  provided  with 

Chester,  and  not  being  able  to  dispose  of  board  and  lodging  and  attendance.    The 

them,  went  with  them  to  the  defendant's  plaintiff  being  alraut  to  leave  the  house, 

inn,  and  asked  the  defendant's  wife  if  he  sent  one  of  Uie  defendant's  servanu  to 

couJd  leave  the  goods  ther^  till  the  fol-  purchase  some  biscuits,  and  he  left  the 

lowing  week,  and  she  said  she  could  not  front  door  ajar,  and  while  he  was  absent 

tell,  for  they  were  very  full  of  parcels,  on  the  eirand  a  thief  entered  the  house 

The  plaintiff's  servant  then  sat  down  in  and  stole  a  box  of  the  plaintiff's  from  the 

the  inn,  had  some  liquor,  and  put  the  hall.     The  learned  judge  directed  the 

eoods  on  the  floor  immediately  behind  jury  that  the  defendant  was  not  bound 

him,  and  when  he  got  up,  after  sitting  to  take  more  care  of  the  house  and  the 

there  a  little  while,  the  goods  were  miss-  things  in  it  than  a  prudent  owner  would 

ing.    There  was  a  verdict  for  the  plaintiff  take,  and  that  she  was  not  liable  if  there 

for  the  value  of  the  goods ;  and,  on  a  were  no  negligence  on  her  part  in  hiring 

motion   for  a  new  trial,  the  Court  of  and  keeping  the  servant ;  and  he  left  it 

King^s  Bench  sustained  the  verdict,  de-  to  the  jury  to  say  whether,  supposing  the 

ciding  that  the  plaintiff's  servant  was  to  loss  to  have  been  occasioned  oy  the  neg- 

be  deemed  the  guest  of  the  defendant,  ligence  of  the  servant  in  leaving  the  door 

See  also  McDonald  v,  Edgerton,  6  Barb,  ajar,  there  was  any  negligence  on  the 

600 ;   Washburn  r.  Jones,  14  Barb.  108.  part  of  the  defendant  in  hiring  or  keeping 

Nor  is  it  necessary  that  the  owner  of  the  the  servant.     Hdd  by  the  court  that  at 

goods  be  himself  a  guest,  in  order  to  en-  least  it  was  the  duty  of  the  defendant  to 

title  him  to  an  action  asainst  an  inn-  take  such  care  of  her  house  and  the 

keeper.    If  his  servant  or  mend  to  whom  things  of  her  guests  in  it  as  every  prudent 

he  nas  intrusted  the  possession  of  the  householder  would  take;  and,  bv  Lord 

goods  is  a  guest,  it  is  sufficient.    This  is  Campbell^  C.  J.,  and  Coleridge,  J.,  that  she 

held  in  the  following  cases :   Mason  v.  was  bound,  not  merely  to  be  careful  in 

Thompson,  9  Pick.  280 ;  Towson  v.  Havre  the  choice  of  her  servants,  but  absolutely 

de  Grace  Bank,  0  Har.  &  J.  47 ;  Berkshire  to    supply    the    plaintiff    with    certain 

Woollen  Co.  v.  Proctor,  7  Cush.  417.  things,  and  to  take  due  and  reasonable 

(i)  Manning  v.  Wells,  9  Humph.  746 ;  care  of  her  goods ;  and  that  if  there  had 

Ewart  V.  Stark,  8  Rich.  L.  423 ;  Hursh  v.  been  a  want  of  such  care  as  regarded  the 

Byers,  29   Mo.  469.     The   liability  of  plaintiff's  box,  it  was  immaterial  whether 

boarding-house  keepers  for  the  goods  of  the  negligent  act  was  that  of  the  defend- 

their  guests  was  much  discussed  in  the  ant  or  her  servant,  though  every  care  had 

case  of  Dansey  v.  Richardson,  25  E.  L.  &  been  taken  by  the  defendant  in  employ- 

£.  76 ;  s.  c.  8  E.  &  B.  144.    The  declara-  ing  such  servant ;  and,  consequently,  that 

tion  stated  that  the  plaintiff  had  become  the  direction  of  the  learned  judge  was  not 

a  guest  in  the  boarding-house  of  the  de-  correct ;  but,  by  Wwhtman,  J.,  and  Erie, 

fendant  upon  the  terms,  among  others,  J.,  that  the  duty  of  the  defendant  did  not 

that  the  aefendant  would  take  due  and  require  that  she  should  do  more  than 

reasonable  care  of  the  goods  of  the  plain-  take  all  requisite  care  to  employ  and 

tiS  while  they  were  in  the  house  of  the  keep  none  but  trustworthy  servants ;  and 

dd^endant,  for  hire  and  reward,  and  it  that  if  that  had  been  done,  the  defendant 

then  became  the  duty  of  the  defendant,  was  not  liable  for  the  single  act  of  negli- 

by  herself  and  servants,  to  take  such  care  gence  on  the  part  of  the  servant  in  leav- 

of  the  plaintiff's  goods  while  a  guest  in  ing  the  door  open ;  and,  therefore,  that 

the  defendant's  house.    Breach  of  the  al-  the  direction  at  the  trial  was  right    See 

leged  duty,  and  a  loss  of  the  plaintiff's  ante,  p.  *  145,  note  (k). 

goods,  by  the  neglect  of.  the  aefendant  (it)  Shoecraft  v.   Bailey,  25  la.  663. 

and  :iier  servants.     On  the  trial  it  ap-  See  also  Pollock  v,  Landis,  86  la.  651. 
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enough  to  make  a  boarder,  and  not  a  guest,  that  he  has  stayed  a 
long  time  in  the  inn  in  this  way.  This  we  hold  to  be  the 
general  rule;  but  *  there  may  be  some  difficulty  in  the  *162 
application  of  it ;  for,  on  the  one  hand,  the  special  contract 
between  the  boarder  and  the  master  of  the  house  may  be  express 
or  implied,  and  a  length  of  residence,  upon  certain  terms,  might 
certainly  be  one  circumstance,  which,  with  others,  might  lead  to 
the  inference  of  such  a  contract.  On  the  other  hand,  if  a  travel- 
ler on  a  journey  stops  at  an  inn  for  three  days,  and  makes  a  bar- 
gain for  that  time,  it  would  be  difficult  to  say  that  he  thereby 
ceased  to  be  a  guest,  and  that  the  innkeeper  was  exonerated  from 
liability  as  such,  (ji)  ^  So  if  a  company  gave  a  ball  at  an  inn,  the 
guests  present  cannot  hold  the  innkeeper  to  his  liability,  as  he 
did  not  receive  them  in  that  character,  (jiy)  Another  test  is  that 
a  boarding-house  receives  only  such  guests  as  the  master  chooses ; 
but  an  innkeeper  must  receive  all  who  come,  unless  there  be  a 

(j)  This  questioii  was  discuBsed  in  the  defendants  as  their  guest  at  their  inn.  tlie 
Bapreme  Jadidal  Court  of  Massacbu-  relation,  with  all  the  riglits  and  liabili- 
•etts,  in  the  case  of  the  Berkshire  Wool-  ties  of  the  relation  of  landlord  and  guest, 
len  Co.  V.  Proctor,  7  Cosh.  417.    In  that  was  instantly  established  between  them. 
case  one  Russell,. the  agent  and  servant  The  length  of  time  that  a  man  is  at  an 
of  the  plain ti£F,  a  corporation,  came  to  inn  makes  no  difference,  whether  he  stays 
Boston  wHh  a  large  nnmber  of  witnesses,  a  week  or  a  month,  or  longer,  so  that 
to  take  charge  of  a  law-suit  in  behalf  of  always,  though  not  strictly  traruiftu,  he 
the  corporatron,  bringing  with  him  one  retains    his    character   as    a   traveller. 
thousand  dollars  to  defray  the  expenses  Stoty  on  Bailm.  {  477.    The  simple  fact 
of  the  suit,  and  put  up  at  the  defendants'  that  Russell  made  an  agreement,  as  to  the 
fam  as  a  guest,  with  several  of  the  wit-  price  to  be  paid  by  him  by  the  week, 
nesses,  for  whose  board  he  promised  to  be  would  not,  upon  any  principle  of  law  or 
responsible  to  the  defendants,  but  at  an  reason,  take  away  his  character  as  a 
agroed  price  for  board  bv  the  week,^  traveller  and  a  guest     A  guest  for  a 
the  price  to  be  greater  if  they  did  not  single  night  might  make  a  special  con- 
stay  a  week,  -*  and  under  said  agreement  tract  as  to  the  price  to  be  paid  for  his 
stayed  at  the  defendants'  inn  for  eic[hteen  lodging,  and  whether  it  were  more  or  less 
days.    It  was  held,  that  the  relation  of  than  the  usual  price  would  not  affect  his 
laodJord  and  ^^^est  was  established  in-  character  as  a  guest.     The  character  of 
stant^  upon  his  arrival  at  the  inn,  and  a  guest  does  not  depend  upon  the  pay- 
his  reception  as  a  guest,  and  was  not  af-  ment  of  any  particular  pnce,  but  upon 
fected  b^  his  staying  for  a  longer  or  other  facts.    If  an  inhabitant  of  a  place 
shorter  time,  if  he  retained  his  character  makes  a  special  contract  with  an  inn- 
as  a  traveUer,  and  the  fact  that  there  keeper  there,  for  board  at  his  inn,  he  is  a 
was  an  agreed  price  for  board  would  not  boarder,  and  not  a  traveller  or  a  guest, 
take  away  his  character  as  a  traveller  in  the  sense  of  the  law.    But  Russell  was 
and  guest.    And  Fletcher,  J.,  said :  "  It  is  a  traveller,  and  put  up  at  the  defendants' 
maintained  for  the  defendants  that  Rus-  inn  as  a  guest,  was  received  by  the  de- 
sell  was  not  a  guest  in  the  sense  of  the  fendants  as  a  guest,  and  was,  in  the  sense 
law,  but  a  boarder.    But  RusseU  surely  of  the  law,  and  in  every  sense  a  guest" 
came  to  the  defendants'  inn  as  a  way-  8ee  also  Chamberlain  v.  Masterson,  26 
faring  man  and  a  traveller,  and  the  de-  Ala.  871 ;  and  Johnson  u.  Rejniolds,  8 
fendants  received  him,  as  such  wayfaring  Kans.  257. 

man  and  traveller,  as  a  guest  at  their  {jj)  Carter  v.  Hobbe,  12  Mich.  62. 
inn.    BnaseU  being  thus  rraeived  by  the 

1  See  Jalie  v.  Cardinal,  85  Wis.  118. 
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special  reason  for  refasaL(yik)  This  question  most  always  be 
one  of  mixed  law  and  fact. 

The  responsibility  of  a  boarding-house  keeper  is  considered  at 
much  length,  in  a  recent  English  case.  Wightman,  J.,  and  Eris^ 
J.9  held  that  a  boarding-house  keeper  was  not  a  bailee  of  the  goods 
of  a  lodger^  and  not  answerable  for  loss  caused  by  the  negligence 
of  her  servants,  unless  she  was  herself  negligent  or  in  default  for 
hiring  the  servants,  or  in  some  other  way.  Campbell^  0.  J., 
*  158  and  Coleridge^  J.,  held  that  she  was  liable  for  *  the  negli- 
gence of  her  servants  without  having  contributed  thereto, 
as  she  was  for  her  own  negligence.  We  cannot  but  think  tMs 
latter  view  more  consistent  with  reason,  and  with  the  authorities, 
so  far  as  they  bear  upon  tiie  question.  (K) 

One  invited  into  an  inn  as  a  visitor  by  the  innkeeper,  f WMn 
whom  no  pay  is  expected,  is  not  a  guest  for  whom  the  innkeeper 
is  liable.  (0 

Another  question  has  arisen,  whether  he  is  a  guest  who  only 
sends  or  carries  his  property  to  an  inn,  and  places  it  in  the 
custody  of  the  innkeeper,  but  does  not  go  there  himself  to  eat  or 
to  lodge.  Upon  this  question  the  authorities  are  directly  an- 
tagonistic ;  (m)  but  we  think  that  such  person  is  not  a  guest,  and 
that  the  innkeeper  is  then  only  a  depositary  for  compensation, 
and  liable  as  such,  (mm)  We  think  the  test  is  this.  Is  he 
bound  to  receive  and  to  keep  goods  so  sent  or  brought  to  him  ? 
He  is  certainly  bound  to  receive  them — if  not  unreasonable  in 
quantity,  or  dangerous  in  quality  —  if  the  guest  comes  and  stays 
with  them ;  and  then  insures  them  as  above  stated.  But  he  may 
refuse  to  take  charge  of  them  if  the  owner  does  not  accompany 
them ;  for  the  custody  of  the  goods,  as  we  have  already  said,  is 
merely  accessory  to  the  principal  contract.    He  may  refuse  them, 

(jk)  Plnkerton  v.  Woodward,  88  Cat  contains  a  didtMni  bj  Nelmm,  C.  J.,  to  the 

657.  same  effect ;  and  Berkshire  Woollen  Co. 

(k)  Dansey  v.  Biohardson,  28  Law  J.  v.  Proctor,  7  Cnsh.  417,  in  which  the 

Q.  B.  217.  point  is  noticed,  but  no  opinion  giTen. 

(/)  Soathcote  v.  Stanley,  1  Hnrl.  &  N.  thi  the  other  hand,  in  Grinnell  v.  Cook, 

247.  8  mU  (N.  T.),  485,  the  Supieme  Court  of 

(m)  This  question  was  decided  in  the  Kew  York,  after  much   consideration, 

afiirmatiTe  by  a  majority  of  the  Judges,  decided  the  same  question  the  other  way, 

against  the  opinion  of  Lord  Hott,  in  Torke  oonf  orraably  to  the  opinion  of  Lord  HolL 

V.  Grenaugh,  2  Ld.  Baym.  866:  a.  0. nom.  See  also  Thickstun  v.  Howard,  8  Blackf. 

York  V,  Grindstone.  1  Balk.  888.     And  585,  to  the  same  effect    See  also  Smith 

on  the  authority  ox  this  case  it  was  de-  v.  Dearlove,  pott^  p.  *  156,  n.  (s). 
dded  the  same  way  in  Mason  v,  Thomp-         [mm)  It  was  also  kdd in  a  recent  case 

son,  9  Pick.  280.    See  also  the  case  of  in  New  York.    IngaUsbee  v.  Wood,  88 

Feet  V.  McGraw,  25  Wend.  653,  which  K.  Y.  577. 
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and  therefore  if  he  receives  them  it  is  not  as  an  innkeeper,  or  at 
least  not  so  as  to  subject  him  to  the  peculiar  liability  of  an  inn- 
keeper. It  is  quite  certain  that  he  is  not  answerable  for  goods 
left  by  the  owner,  for  which  he  is  to  receive  no  compensa- 
tion, (n)  A  guest  undoubtedly  may  leave  an  iim  for  a  time, 
and  still  leave  his  property  under  the  safeguard  of  the  land- 
lord's liability.  And  it  is  impossible  to  say  precisely 
*  how  long  he  may  so  leave  it,  without  ceasing  to  be  a  *  154 
guest.  On  the  other  hand,  it  must  be  certain  that  one 
cannot  lodge  for  a  day  or  two  at  an  inn,  and  then  depart,  leav- 
ing valuable  property  for  an  indefinite  period,  and  the  landlord 
be  subjected,  as  long  as  the  owner  pleases,  to  the  peculiar  liability 
of  an  innkeeper.  In  such  case  he  would  be,  like  a  warehouse- 
man or  other  depositary,  liable  only  for  his  negligence.  (0) 

(11)  Torke  v.  Qrenaagh,  S  Ld.  Baym.  there  by  agreement  at  liTerr^  althongh 
866;  a.  o.  mm,  York  v.  QrindstoDe,  I  neither  himself  nor  any  of  nu  servants 
Salk.  888.  lodge  there,  he  is  reputed  a  guest  for  that 
(o)  In  the  ease  of  QeUey  9.  Clerk,  Cro.  purpose,  and  the  innkeeper  hath  a  valu* 
J.  188,  it  appeared  that  the  plaintiff,  being  able  consideration ;  and  if  that  horse  be 
a  guest  at  ibe  house  of  tne  defendant  stolen,  he  is  chargeable  with  an  action 
wlw  was  an  innkeeper  at  Uzbridge,  went  upon  the  custom  of  the  realm.  But,  as 
from  thence  to  London,  and  left  his  goods  in  the  case  at  the  bar,  where  he  leaves 
with  the  defendant,  saying  that  he  would  goods  to  keep,  whereof  the  defendant  is 
return  within  two  or  three  days.  He  not  to  hare  si^y  benefit,  and  goes  from 
returned,  accordingly,  within  the  three  thence  for  two  or  three  days,  although 
days,  and  in  the  mean  time  his  goods  had  he  saith  he  wiU  return,  yet  he  is  at  his 
been  stolen.  Upon  these  facts,  Potter,  liberty,  and  therefore  he  is  not  a  guest 
Serjeant,  for  the  plaintiff,  contended  that  during  that  time."  The  distinctions  taken 
the  innkeeper  should  be  charged.  "  For  in  this  case  have  been  recognized  sub- 
when  the  i^aintifl  was  a  guest,  and  left  stantially  in  several  subsequent  cases, 
his  goods  for  so  short  a  time,  and  prom-  See  Qrinnell  v.  Cook,  8  Hill  (N.  T.),  486; 
ised  to  return  so  soon,  and  returned  ao-  McDonald  v.  Edgerton,  6  Barb.  560 ; 
ooffdingly,  he  is  all  that  time  accounted  Towson  9.  Havre  de  Grace  Bank,  6  Har. 
aa  a  guest,  and  shaU  be  said  to  be  a  guest,  ft  J.  47.  See,  however,  ante,  p.  *  168,  note 
to  charge  the  d^endant  as  an  innkeeper,  (m),  that  what  WiiUame,  J. ,  says  in  re- 
aooordittg  to  the  custom  of  the  realm,  gard  to  leaving  a  horse  at  an  inn,  must 
And  it  was  adjudged  In  the  case  of  Sir  be  confined  to  those  cases  where  the 
Edwvn  Sands,  where  he  came  to  an  inn  owner  is  himself  a  guest  at  the  time  of 
and  lodged,  and  went  out  thereof  in  the  so  leaving  the  horse.  In  Wintermute  v. 
morning  and  left  his  cloak4Mg  there,  Clarke,  6  Sandf .  %^,  the  plaintiff's  son 
intending  to  return  at  night,  and  at  night  went  to  the  tavern  of  the  defendant  with 
returned  accordingly,  and  hi  the  interim  his  baggage,  which  he  left  there.  The 
his  doak-bag  was  stolen,  that  he  misht  next  morning  he  paid  his  bill  for  his  lodff- 
have  his  remedy  by  an  action  grounded  ing,  leaving^  was  contended,  his  truiuc 
upon  the  common  custom :  so  here,"  Ac.  at  the  inn.  Upon  the  testimony  the  judse 
Sed  aoa  aUeeatmr;  for  per  WWiame,  J. :  charged  the  jury,  that  if  they  believed  the 
"  If  one  comes  to  an  inn  and  leaves  his  trunk  had  been  taken  away  by  any  other 
goods  and  horses,  and  goes  into  the  town,  person  than  the  plaintiff's  son,  even  after 
and  after  returns,  and  in  the  interim  his  the  plaintiff  had  paid  his  bill,  the  def end- 
goods  are  stolen,  no  doubt  but  he  is  a  ant  was  liable.  The  verdict  of  the  jury 
Suest,  and  shall  have  remedy,  and  so  was  for  the  plaintiff  was  set  aside,  and  a  new 
ir  Bdwyn  Sands's  case ;  for  his  absence  trial  granted,  on  the  ground  that  after  a 
in  part  of  the  day  is  not  material,  but  he  guest  pavs  his  bill,  and  leaves  the  house, 
is  always  reputed  as  a  guest  80  where  U  is  at  his  own  peril  that  he  leaves  his 
one  leaves  bis  horse  at  ao  inn,  to  stand  property  behind  him,  and  that  the  innr 
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Innkeepers  are  liable  only  for  goods  brought  within  the  inn, 
or  otherwise  placed  distinctly  within  their  custody,  in  some  custo- 
mary and  reasonable  way.  (^  )  Where  a  horse  or  carriage 
*  155  *  is  put  in  an  open  shed,  or  the  horse  put  for  the  night 
into  a  pasture  by  the  innkeeper,  without  the  consent  of  the 
owner,  he  is  still  liable ;  (g)  but  it  is  otherwise  if  it  is  done  with 
the  owner's  consent,  or  by  his  direction ;  (r)  and  where  this  is 
usually  done,  and  the  owner  knows  the  custom,  and  gives  no 
particular  direction,  it  might  be  presxmied  that  he  consented, 
and  took  the  risk  upon  himself.  («) 

keeper  has  a  right  to  believe  that  he  takes  within  an  exception  laid  down  in  Calye's 
it  with  him,  and  is  therefore  no  loncer  case,  8  Kep.  82,  to  the  general  mle  in  re- 
responsible  for  it,  unless  it  is  specially  spect  to  the  *  liability  of  an  innkeeper, 
committed  to  his  charge,  and  then  only  wiiich  has  been  foUowed  ever  since.  It 
as  an  ordinary  bailee.  See  also  McDanieU  was  there  resolved,  that  if  the  guest  de- 
V.  Robinson,  26  Vt  810,  n.  liver  his  horse  to  the  hostler,  and  request 

(p)  Simon  v.  MiUer,  7  La.  An.  860;  that  he  be  put  to  pasture,  which  is  ac- 

Albin  t;.  Fresby,  8  N.  H.  408,  cited  post,  cordingly  done,  and  the  horse  is  stolen, 

note  («).    But  in  Clute  v.  Wiggins,  14  the  Innkeeper  is  not  responsible,  not  be- 

Johns.  175,  where  a  sleigh  loaded  with  ing,  in  the  common-law  sense  of  tlie  term, 

bags  of  wheat  and  barley,  was  put  by  the  infi'a  hospitium.    He  is  not  to  be  regarded 

guest  into  an  outhous^  appurtenant  to  as  an  insurer  of  goods  without  the  inn. 

the  inn,  where  loads  of  that  description  that  is  for  goods  not  within  the  curtilage, 

were  usually  received,  and  the  grain  was  The  sheep  were  put  to  pasture  under  the 

stolen  during  the  night,  the  innkeeper  direction  of  the  guest,  which  fact  should 

was  held  responsible  for  the  loss,  the  court  have  been  regarded  by  the  learned  judge 

holding  that  the  grain  was  infra  hospitium,  as  bringing  the  case  within  the  above  ex- 

(q)  Calye's  case,  8  Rep.  32 ;  Piper  v.  ception.    It  would  then  have  turned  upon 

Manny,  21  Wend.  282 ;  Mason  t;.  Thomp-  the  question  of  negligence,  which  shoidd 

son,  9  Pick.  280.    And  where  an  inn-  have  been  put  to  the  jury  upon  the  facts 

keeper  on  the  day  of  a  fair,  upon  being  disclosed." 

asked  by  a  traveller,  then  driving  a  gig  («)  Thus  in  Albin  v.  Presby,  8  N.  H. 
of  which  he  was  owner,  '*  whether  he  had  408,  where  a  traveller,  after  arriving  at 
room  for  the  horse  ?  "  put  the  horse  into  an  inn,  placed  his  loaded  wagon  under  an 
the  stable  of  the  inn,  received  the  trav-  open  shed,  near  the  highway,  and  made 
eller  with  some  goods  into  the  inn,  and  no  request  to  the  innkeeper  to  take  the 
placed  tlie  gig  in  the  open  street  without  custody  of  it,  and  goods  were  stolen  from 
the  inn-yard,  where  he  was  accustomed  it  in  the  night ;  it  was  held,  that  the  inn- 
to  place  the  carriages  of  his  guests  on  keeper  was  not  liable  for  the  loss,  not- 
fair  days ;  and  the  gig  was  stolen  from  withstanding  it  was  usual  to  place  loaded 
thence ;  the  court  Aem,  that  the  innkeeper  teams  in  that  place.  And  Parker,  J.,  said : 
was  answerable.  Jones  v.  Tyler,  1  A.  &  '*  The  present  case  finds,  to  be  sure,  that 
£.  522 ;  B.  c.  8  Nev.  31  M.  576.  the  wagon  was  put  in  the  place  where 

(r)  Calye's  case,  8  Rep.  82.  In  Haw-  loaded  wagons  of  guests  were  usually 
ley  V.  Smith,  25  Wend.  642,  it  appeared  placed,  when  they  were  put  under  shel- 
that  the  defendant  was  an  innkeeper,  and  ter ;  but  they  were  doubtless  usually  so 
that  the  plaintiff  stopped  at  his  house  placed,  with  the  knowledge  and  assent 
with  a  drove  of  700  sheep,  which,  with  of  the  guests.  It  is  well  known  that 
his  knowledge,  were  turned  out  to  pas-  loaded  wagons  are  often  left  within  the 
ture.  On  the  following  day  several  of  limits  of  the  highway,  near  the  inn,  and 
tlie  sheep  died,  and  others  sickened,  in  are  usually  not  placed  in  any  building  or 
consequence  of  having  eaten  laurel,  which  inclosed  yard,  unless  there  is  a  special 
they  found  in  the  pasture.  A  verdict  request  for  it.  Few  inns  in  the  country 
having  been  found  for  the  plaintiff,  upon  have  suitable  accommodations  for  secur- 
tiiese  facts,  under  the  direction  of  the  ing  property  of  this  character  in  such  a 
judge,  the  Supreme  Court  granted  a  new  manner.  In  the  present  case,  there  is  not 
trial  for  a  misdirection.  And  Nelson,  C.  J.,  only  knowledge  and  assent,  but  the  plain- 
said  :  "  I  am  of  opinion  this  case  falls  tiff  himself  places  the  wagon  in  that  situ- 
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*  An  innkeeper  has  a  lien  on  the  property  of  the  guest  *  156 
(not  on  his  person),  (Q^  for  the  price  of  his  entertain- 
ment ;  (u)  even  if  he  be  an  infant,  (uu)  And  he  has  this  lien  on 
goods  brought  to  him  by  a  guest,  although  they  belong  to  another 
person,  (v)  He  has  this  lien  on  a  horse,  even  if  it  be  stolen  and 
the  thief  brings  it  to  him ;  (tir)  but  it  is  said  that  he  cannot  sell  a 
horse  on  which  he  has  a  lien,  for  his  keeping,  but  must  proceed  in 
equity.  (2;)  ^  And  it  is  not  quite  certain,  on  the  authorities,  how 
far  this  lien  of  the  innkeeper  extends.  ( y  )  Upon  the  whole,  it 
seems  that  he  has  it  on  all  the  goods  of  the  guest  which  he  has 
received,  except  only  those  actually  worn  by  him  on  his  person, 
and  that  this  lien  covers  the  whole  amount  due  for  the  entertain* 
ment  of  the  guest,  his  servants,  and  his  horses,  (z)  ' 

ation.    He  of  course  could  not  have  ex-  8.  c.  3  Bulst.  200 ;  Johnson  0.  Hill,  8 

pected  that  it  would  be  removed  to  an-  Stark.l72;Grinnellv.Cook,3Hill(N.  Y.), 

other  place— he  made  no  request  to  that  486. 

effect — and  he  must  have  cnown  that         (iw)  Watson  v.  Cross,  2  DuTall,  147. 
the  goods  could  not  be  secured   from         (t-)  Siiead  e.  Watkins,  1  C.  B.  (k.  s.) 

thieTes  in  that  plaoe,  except  by  a  watch.  267. 

Assuredly  he  could  not  have  expected         (w)   Jones  v.  Thurloe,  8  Mod.   172. 

th^  would  be  guarded  by  the  defendant  And  where  the  guest  brings  to  the  inn  a 

In  that  manner ;  and  under  such  clrcum-  carriage  not  his  own,  for  the  standing 

stances,  ought  not  to  have  expected  that  room  of  which  the  innkeeper  acquires  a 

the  defendant  was  to  be  responsible  for  claim,  for  this  he  has  a  lien,  and  may  de- 

a  loss.    And  as  the  inns  in  this  country  fend  against  an  action  of  trover  broueht 

are  not  generally  furnished  with  aocom-  by  the  owner  of  the  carriage.    TurriU  v. 

modations  for  the  protection  of  the  car-  Crawley,  18  Q.  B.  197. 
riages  of  aU  guests  who  may  lodge  at  the         (x)  Fox  v.  McGregor,  11  Barb.  41. 
Inn,  and  the  custom  of  permitting  them         {y\  In  Bac.  Abr.  tit.  Inns  cmd  Innkeep^ 

to  remain  in  open  yards,  where  they  can-  en  (D),  it  is  said:  "  If  a  horse  be  com- 

not  be  protected  but  by  a  guard,  is  so  mitted  to  an  innkeeper,  it  may  be  de- 

nnlversai  and  weU  known,  we  think  it  a  tained  for  the  meat  of  the  horse,  but  not 

sound  position  that  the  assent  of  the  trav-  for  the  meat  of  the  guest ;  for  the  chat- 

eller  is  to  be  presumed  in  such  case,  un-  tels  are  only  in  the  custody  of  the  law  for 

lees  he  make  a  special  request  that  his  the  debt  that  arises  from  the  thing  itself, 

carriage  should  be  put  in  a  safe  place;  and  not  for  any  other  debt  due  from 

and  that  such  open  yard  is  not  to  be  the  same  party;  for  the  law  is  open  to 

deemed  a  part  of  the  inn,  so  as  to  charge  aU  such  debts,  and  doth  not  admit  private 

the  innkeeper  for  the  loss,  unless  he  ne-  persons  to  make   reprisals."    See  also 

gleets,  upon  request,  to  put  the  goods  in  a  Bosse  v.  Bramsteed,  2  Rolle,  488. 
place  of  safety,  which  he  is  bound  to  do,         (x)  See  Thompson  v.  Lacy,  8  E.  & 

OD  such  request,  if  he  have  any  accom-  Aid.  288 ;  Proctor  v,  Nicholson,  7  C.  ft  P. 

modations  which  enable  him  to  comply  67.    But  where  an  innkeeper  receives 

with  it"    See  Clute  v.  Wiggins,  14  Johns,  horses  and  a  carriage  to  stand  at  livery,  ' 

176,  cited  ante,  p.  *  154,  note  ( />).  the  circumstances  of  the  owner  at  a  sub-  : 

(I)  Sunbolf  9.  Alford,  8  M.  ft  W.  248.  sequent  period,  taking  occasional  refresh- 

(a)  Bobinson  r.  Walter,  Poph.  127 ;  ment  at  the  Inn,  or  sending  a  friend  to 

1  As  a  piano,  ThrefaU  v.  Berwick,  L.  B.  7  Q.  B.  711 ;  affirmed  in  L.  B.  10  Q.  B. 

iia 

*  An  innkeeper  waives  his  Hen  by  selling  a  chattel  in  order  to  reimburse  himself 
aldiom^  iu  retention  would  be  attended  with  expense.  Mulliner  v,  Florence,  8 
Q.  a  D.  484. 

*  Shelton  v.  Tutt,  10  Lea,  258,  hdd  that  an  innkeeper  did  not  lose  his  lien  for  a  | 
hone's  bo«rd  by  allowing;  the  owner  occasionally  to  ride  it,  and  that  such  lien  was 

superior  to  an  execution  &a  placed  on  the  horse  while  in  the  owner's  possession. 

167 


*  167  THE  LAW  OF  OONTBACTS.  [BOOK  III. 

LocAHO  OPEBis  KEBCiUK  YEHENDABUM.  The  owner  of  goods 
may  cause  them  to  be  carried  by  a  private  carrier  gratuitously, 
or  by  a  private  carrier  for  hire,  or  by  a  common  carrier.  Any 
one  who  carries  goods  for  another  is  a  private  carrier,  unless 
he  comes  within  tiie  definition  of  the  conunon  carrier, 
•157  which  we  •shall  give  presently.  If  the  private  carrier 
carries  them  gratuitously,  he  is  a  mandatary,  and  is  boimd 
only  to  slight  diligence,  and  liable  only  for  gross  negligence; 
because  this  bailment  is  wholly  for  the  benefit  of  the  bailor. 

Such  a  carrier,  like  any  mandatary,  has  a  special  property  so 
far  as  to  maintain  an  action  for  a  tort  to  the  thing  while  in  his 
possession ;  but  not,  it  seems,  if  it  went  out  of  his  possession  by 
his  own  wrongful  disregard  of  the  directions  of  the  bailor,  (a) 
And  if  he  incur  expenses  in  relation  to  it,  he  would  have  a  lien 
on  the  article  for  them. 

The  private  carrier  for  hire  is  bound  to  ordinary  diligence,  and 
liable  for  ordinary  negligence,  because  this  bailment  is  for  the 
benefit  of  both  bailor  and  bailee.  He  is  of  course  not  liable  for  a 
loss  caused  by  robbery  or  theft,  which  could  not  be  avoided  by 
ordinary  care,  or  for  one  from  overpowering  force.  But  he  is 
liable  for  the  negligence  of  his  servants  or  agents,  (i)  It  is  not 
necessary  that  the  owner  should  promise  to  pay  the  carrier  a  cer- 
tain price  in  order  to  hold  him  to  his  liability ;  for  it  is  enough 
if  the  carrier  is  entitled  to  a  reasonable  compensation.  By  the 
civil  law,  robbery  by  force  was  a  sufficient  defence  for  the  bailee, 
but  if  the  goods  were  lost  by  secret  purloining,  he  was  bound  to 
show  affirmatively  the  absence  of  negligence  on  his  part.  It  can 
hardly  be  said  that  this  distinction  is  adopted  by  the  common 
law ;  although  it  has  been  said  that  the  occurrence  of  such  loss 
was  primd  facie  evidence  of  negligence ;  but  it  may  well  be 
doubted  whetiier  the  common  law  raises  such  a  presumption.  («) 
Certainly  in  most  cases,  if  not  in  all,  the  question  of  ordinary 
negligence  is  one  of  fact,  to  be  determined  by  the  jury  on  the 
whole  evidence,  and  not  one  of  law.  (<2)  And  if  the  loss  may  as 
well  be  attributed  to  the  negligence  of  the  owner  as  of  the  car- 
rier, the  carrier  is  not  liable.    We  take  the  distinction  between 

be  lodged  there  at  hit  charge,  will  not  keeper,  as  belonging  to  a  guest    Smith 

entitle  the  innkeeper  to  a  lien  in  respect  v.  I>earlove,  6  C.  B.  132. 
to  anj  part  of  his  aemand.    For  the  right         (a)  Miles  v.  Cattle,  6  Bine.  748. 
of  Uen  of  an  innkeeper,  sav  the  court,  de-         lb)  Brind  v.  Dale,  8  C.  &  F.  207. 
pends  upon  the  fact  that  the  goods  came         (c)  See  Story  on  Bailm.  §§  383-839. 
mto  his  possession  in  his  character  of  inn-         (a)  Doorman  v.  Jenkins,  2  A.  &  £.  250b 
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the  common  carrier  and  the  priyate  carrier  for  hire  to  be  this. 
If  goods  given  to  eitiier  are  neither  delivered  nor  accounted  for, 
the  carrier,  whether  common  or  private,  is  liable.  But  if  it  be 
shown  that  the  goods  were  lost,  then  the  common  carrier 
is  stiU  liable,  unless  he  brings  the  case  *  within  tiie  excep-  *  158 
tions  of  the  act  of  Gk)d,  or  of  the  public  enemy ;  but  the 
private  carrier  is  not  liable,  unless  the  owner  shows  that  the  loss 
arose  from  the  carrier's  negligence,  (e)  It  is  sometimes  said  that 
the  liability  of  the  common  carrier  is  independent  of  contract 
and  imposed  by  custom  and  public  policy.  We  should  prefer 
saying  that  it  must  arise  from  a  contract  and  be  founded  upon  it, 
but  is  then  qualified  and  regulated  by  the  customary  law  in  a 
manner  different  from  the  liability  assumed  by  a  private  carrier. 

A  private  carrier  for  hire  may  undoubtedly  enlarge  his  liability 
by  special  contract,  even  to  the  extent  of  warranty.  Or  he  may 
lessen  his  liabiliiy  by  agreement.  A  special  promise  to  carry 
<<  safely  and  securely ,''  leaves  him  still  liable  only  for  negli- 
gence. (/) 

The  private  carrier  for  hire  would  seem,  on  general  principles, 
to  have  a  lien  on  the  goods  for  his  hire ;  but  this  does  not  as  yet 
appear  to  be  distinctly  adjudicated. 

Common  Gahbiebs.  The  common  carrier  may  be  a  carrier  of 
goods,  or  of  passengers,  or  of  both.  We  shall  first  consider  the 
common  carrier  of  goods,  and  afterwards  the  common  carrier  of 
passengers. 

The  law  in  relation  to  the  common  carrier  is  very  peculiar  in 
many  respects.  He  is  held  in  the  first  place  to  very  stringent 
responsibilities.  He  is  not  only  responsible  for  any  loss  of  or 
injury  to  the  goods  he  carries,  which  is  caused  by  his  negligence, 
but  the  law  raises  an  absolute  and  conclusive  presumption  of  neg- 
ligence whenever  the  loss  occurs  from  any  other  cause  than  ^^  the 
act  of  Gk)d,  or  the  public  enemy."  Q/)  He  is  therefore  held  as  an 
insurer  of  the  goods,  except  only  in  these  two  causes  of  loss.  And 
this  rule  of  law  is  at  least  as  ancient  as  the  reign  of  Elizabeth.  (A) 


(<)  See  oirtB,  p.  •  125,  note  (h). 

If)  Boee  V.  HiU,  2  C.  B.  877. 

6)  Coggs  V.  Beroard,  2  Ld.  Ka^rm. 
900;  Ptoprietort  v.  Wood,  8  Etp.  127;  e. 
c.,4  I>oiq;L  287;  Forward  v.  Pittard,  1 
Tl  B.  27 :  Menhon  v.  Hobensack,  2  N. 
J.  878;  CheTaiUier  v.  Straham,  2  Tex. 
115;Friend9.Woods,  6  6ratt.  189.   And 


by  reason  of  this  liabUitj  they  haye  an 
insurable  interest  in  the  goods.  Chase  e. 
Washington  M.  Ins.  Co.  12  Barb.  605; 
Steele  v.  Insurance  Co.  17  Penn.  St.  290. 
(A)  Woodleife  o.  Cnrties,  1  RoU.  Abr. 
Action  $ur  Com  vers  Carrier  (C),  pi.  4; 
Co.  Lit  89  a ;  s.  c.  nom,  Woodlife's  case, 
Moore,  462. 
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It  is  obviously  founded  on  public  policy.  The  goods  are 
•169    entirely  within  the  power  of  the  carrier;  *and  it  would 

be  so  easy  for  him  to  conceal  his  fraud  or  misconduct,  and 
so  difficult  for  the  owner  to  prove  it,  that  the  law  does  not  permit 
the  inquiry  to  be  made ;  but  supplies  the  want  of  proof  by  a  con- 
clusive presumption. 

The  "act  of  God**  is  considered  by  some  as  equivalent  to 
**  inevitable  accident,"  (%)  ^  but  we  do  not  so  construe  these 
phrases.  There  seems  to  be  a  real  difference  between  them. 
The  carrier  is  liable  for  loss  by  robbery,  although  the  force  was 
overwhelming,  and  wholly  without  notice.  If  it  be  said  that  he 
is  liable  for  this  loss,  because  it  is  not "  inevitable,"  as  a  sufficient 
guard  or  other  precautions  might  have  prevented  it,  then  we  say, 
that  neither  can  injury  from  an  inundation,  a  storm,  or  sudden 
illness  (all  of  which  excuse  him),  be  regarded  as  "  inevitable," 
because  it  is  seldom  that  losses  from  these  causes  could  not  have 
been  prevented  by  previous  forethought  and  precaution.  We 
take  the  true  definition  of  the  "  act  of  Ood  "  to  be,  a  cause  which 
operates  without  any  aid  or  interference  from  man.  (/)  For  if 
the  cause  of  loss  was  wholly  human,  or  became  destructive  by 
human  agency  and  co-operation,  then  the  loss  is  to  be  ascribed  to 
man,  and  not  to  God,  and  to  the  carrier's  negligence,  because  it 
would  be  dangerous  to  the  community  to  permit  him  to  make  a 

defence  which  might  so  frequently  be  false  and  fraudu- 
•  160    lent.  (A?)    Nor  need  this  "  act "  be  positive ;  *  although  if 


(t)  See  FiBh  v.  Chapman,  2  Ga.  S49; 
Neal  V.  SaundenoD,  2  Szn.  &  M.  572; 
Walpole  V.  Bridges,  6  Blackf.  222. 

(j)  "The  act  of  God/'  says  Lord 
Man^fidd,  "  is  natural  neoeMitj,  aa  wind 
and  storms,  which  arise  from  natural 
causes,  and  is  distinct  from  inevitable 
accident."  Proprietors  v.  Wood,  4  DougL 
287,  290.  See  also  the  remarks  of  Cowen, 
J.,  in  McArthur  r.  Sears,  21  Wend.  190, 
108,  and  of  Lowrie,  C.  J.,  in  Hays  v.  Ken- 
nedy, 41  Penn.  St.  378. 

(k)  The  case  of  Forward  v.  Pittard, 
1  T.  B.  27,  is  a  very  leading  authority  as 


to  what  constitutes  an  act  of  God.  In 
that  case  the  plaintiff's  goods,  whUe  in 
the  possession  of  the  defendant  as  a  com- 
mon carrier,  were  consumed  by  fire.  It 
was  found  that  the  accident  happened 
without  any  actual  negligence  in  the 
defendant,  but  that  the  fire  was  not  occa- 
sioned by  lightning.  Under  these  circum- 
stances, the  Court  of  King's  Bench  heid 
the  defendant  liable ;  and  Lord  Man^Hdd 
said :  "  A  ci|0i*ier  is  in  the  nature  of  an 
insurer.  It  is  laid  down  that  he  is  liable 
for  every  accident,  except  by  the  act  of 
God  or  the  king's  enemies.    Now,  what 


1  Nugent  V.  Smith,  1  C.  P.  D.  423,  defines  the  term  "act  of  God."  as  regards  the 
degree  of  caie  to  be  applied  by  the  earner  in  order  to  entitle  himself  to  its  protection, 
as  such  an  irrwistible  act  of  nature  as  the  carrier  by  the  use  of  no  reasonable  precaution 
or  foresight  under  the  circumstances  could  have  prevented.  "  A  common  carrier  is 
not  liable  for  any  accident  as  to  which  he  can  show  that  it  is  due  to  natural  causes 
directly  and  exclusively,  without  human  intervention,  and  that  it  could  not  have  been 
prevented  by  any  amount  of  foresight  and  pains  and  care  reasonably  to  be  expected 
from  him."  Per  James,  L.  J.—  That  small-pox  is  not  an  "  act  of  God,"  see  Dewey  ». 
School  District,  43  Mich.  480. 
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only  negative,  it  excuses  the  carrier;  thus,  a  failure  of  wind 
is  put  upon  the  same  footing  as  a  storm,  (l)  The  act  of  God 
which  excuses  a  carrier,  must  be  not  onlj  the  proximate  cause 

of  the  loss,  (fi»)  but  there  are  cases  which  lead  to  the  con- 

ig  the  act  of  God  f    I  consider  it  to  mean  yariable  wind,  and  being  near  shore,  and 

•omething  in  opposition  to  the  act  of  while  changing  her  tack,  the  wind  sud- 

man ;  for  eTerw  tninj^  is  the  act  of  Qod  denly  failed,  in  consequence  of  which  she 

that  hapmms  by  His  permission ;  erery  ran  aground  and  sunk ;  it  was  held,  that 

thing  by  His  knowledge.    But  to  prevent  the  sudden  failure  of  the  wind  was  the 

litigation,  coUusion,  and  the  necessity  of  act  of  Ood,  and  excused  the  master ; 

going  into  circumstances  impossible  to  be  there  being  no  negligence  on  his  part. 

onraTelled,  the  law  presumes  against  the  And  Speno&rj  J.,  said : "  The  case  of  Amies 

carrier,  unless  he  slraws  it  was  done  bj  r.  Stevens,  1  Stra.  128,  shows  that  a  sud- 

the  king's  enemies,  or  bv  such  act  as  den  gust  of  wind,  by  which  the  hoy  of 

could  not  happen  by  the  intervention  of  the  carrier,  shooting  a  bridge,  was  driven 

man,  ss  storms,  lightning,  and  tempests,  against  a  pier,  and  overset  by  the  vio- 

If  an  armed  force  come  to  rob  the  carrier  lence  of  the  shock  has  been  adjudged  to 

of  the  ^oods,  he  is  liable ;  and  a  reason  is  be  the  act  of  God,  or  vis  divina.    The  sud- 

given  m  the  books,  which  is  a  bad  one,  den  gust  in  the  case  of  the  hoyman,  and 

vis.,  that  he  ought  to  have  a  sufficient  the  suddoi  and  entire  failure  of  the  wind 

force  to  repel  it ;  but  that  would  be  im-  sufficient  to  enable  the  vessel  to  beat,  are 

possible  in  some  cases,  as,  for  instance,  equally  to  be  considered  the  acts  of  God. 

m  Uie  riots  in  the  year  1780.    The  true  B^  caused  the  gust  to  blow  in  the  one 

reason  is,  for  fear  it  may  give  room  for  case ;  and  in  the  other  the  wind  was  stayed 

ooUusion,  that  the  master  may  contrive  ^Him."  Colt  v.  McMechen,  6  Johns.  160. 

to  be  robbed  on  purpose,  and  share  the  xhis  case,  however,  has  met  with  the  dis- 

spoiL    In  this  case,  it  does  not  appear  approbation  of  Mr.  Wallace.     See  the 

Imt  that  the  Are  arose  from  the  act  of  note  to  Ck)ggB  v,  Bernard,  1  Smith,  Lead, 

some  man  or  otlier.    It  certainly  did  arise  Gas.  82. 

from  some  act  of  man ;  for  it  is  expressly  (m)  Smith  v.   Shepherd,  Abbott  on 

stated  not  to  have  happened  by  U^ntning.  Shipping,  ^  (5th  Am.  £d.),  was  an 

The  carrier  therefore  in  this  case  is  liable,  action  brought  against  the  master  of  a 

inasmuch  as  he  is  liable  for  inevitable  vessel  navigating  the  rivers  Oase  and 

accident."    See  also  McArthur  v.  Sears,  Humber  from  Selby  to  Hull,  by  a  perscm 

81  Wend.  100;  Bwart  v.  Street,  2  Bailey,  whose  goods  had  been  wet  and  spoiled. 

167 ;  Fish  v.  Chapman,  2  Qa.  840 ;  Back-  At  the  trial,  it  appeared  in  evidence,  that 

house  9.  Sneed,  1  Murphey,  173 ;  Merritt  at  the  entrance  of  the  harbor  at  Hull 

V.  Barie,  81  Barb.  38.    Since  the  loss,  to  there  was  a  bank  on  which  vessels  used 

come  within  the  exception  of  the  **  act  to  lie  in  safety,  but  of  which  a  part  had 

of  God,"  must  happen  without  human  been  swept  away  by  a  great  flood  some 

agency,  it  is  of  course  no  excuse  for  the  short  time  before  the  misfortune  in  ques- 

carrier  that  the  loss  was  occasioned  by  tion,  so  that  it  had  become  perfectly  steep, 

the  act  of  the  third  perstm.    Thus  the  instead  of  shelving  towards  the  river ;  that 

owners  of  a  steamboat,  being  a  common  a  few  days  siter  this  flood  a  vessel  sunk 

carrier,  are  liaUe  for  a  shipment  on  board  by  getting  on  this  bank,  and  her  mast, 

of  her,  lost  by  means  of  a  collision  with  which  was  carried  away,  was  suffered  to 

another  vessel  at  sea,  and  without  fault  float  in  the  river  tied  to  some  part  of  the 

Imputable  to  either,  there  being  no  ex-  vessel ;  and  the  defendant,  upon  sailing 

press  stipulation  of  any  kind,  between  into  l^e  harbor,  struck  against  the  mast, 

the  owner  of  the  goods  and  the  owners  which,  not  luring  way,  forced  the  de- 

of  the  boat,  that  they  should  be  exempted  fendanfs  vessel  towards  the  bank,  where 

from  the  perils  of  the  sea.     Piaisted  v.  she  struck,  and  would  have  remained  safe 

B.  &  K.  Steam  Navigation  Co.  27  Me.  had  the  bank  remained  in  its  former  situa- 

182.    See  also  Mershon  v.  Hobensack,  2  tion,  but  on  the  tide  ebbing,  her  stem 

N.  J.  872 ;  Upford  v.  Railroad  Co.  7  Rich,  sunk  into  the  water,  and  the  goods  were 

L.  409;  The  Bris  Casco,  Daveis,  184.  spoiled;  upon  which  the  defendant  ten- 

And  see  Whitesides  v.  Thurlkill,  12  Sm.  dered  evidence  to  show  that  there  had 

&  M.  600,  for  the  effect  of  such  stipula-  been  no  actual  negligence.    Mr.  Justice 

tion.    See  also  Wareham  Bank  v.  Burt,  Heath,  before  whom  the  cause  was  tried, 

6AIlen,  113.  reiected  the  evidence;  and  he  further 

(/)  Thus  where  a  vessel  was  beating  ruled  that  the  act  of  God,  which  could  ex- 

up  the  Hudson  Biver  against  a  light  and  cuse  the  defendant,  must  be  immediate ; 
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>{.i.\  \4. .. .  k^Sl    dugion  ^that  it  must  be  the  wU  cause.    If,  therefore, 

^. /X''  Ou  the  carrier  wrongfully  delays  the  transportation  of  goods, 

H  ^.  i^x•  Vu    ^^^  ^^^  *^  injured  because  of  the  delay  by  a  flood,  the  carrier 

^  .     ,    .  ^' .  'k«l^o^d  be  held  liable,  not  only  because  the  act  of  God  was, 

r- .  i[  «*  >.  ^' iv :.  although  the  fnmmaU^  not  the  %oU  cause,  but  because  such  a 

'    '  delay  operates  as  a  deviation  in  marine  insurance,  changing  the 

risk,  (n) 

But  whether  the  loss  be  caused  by  excess  or  deficiency  of  wind, 
or  any  other  act  of  €k>d,  if  the  negligence  .of  the  carrier  minprlfta 
with  it  as  an  active  and  sufficiently  proximate  cause,  he  is  re- 
sponsible, (o)  So  he  is  for  a  loss  by  fire,  whether  on  land  or  at 
sea,  unless  it  is  caused  by  lightning ;  (p)  ^  and  this  rule  is  applied 
to  steamboats,  (ji)  But  the  freezing  of  our  navigable  waters, 
whether  natural  or  artificial,  excuses  the  carrier,  unless  his  negli* 
gence  co-operates  in  causing  the  loss,  (r) 

but  this  wu  too  remote ;  and  directed  the  hit  boat  upon  a  bar  recently  formed  in 

Jury  to  find  a  Terdict  for  thepiaintiA,  and  the  ordinary  channel  of  the  river,  of  the 

they  accordingly  did  eo.    Tne  caee  was  existence  vL  which  he  was  previously 

afterwards  subinittcd  to  tibe  consideration  ignorant,  he  was  hM  liable  for  damage 

of  the  Court  of  King's  Bench,  who  ap-  £>ne  to  the  freight  on  board  his  boat 

J  proved  of  the  direcaon  of  the  learned  And  this  last  case  has  received  the  snp- 
ndge  at  the  trial,  and  the  plaintiff  sue-  port  of  Mr.  Wallace,  one  of  the  learned 
ceeded  in  the  cause.  There  does  not  American  editors  of  Smith's  Leading 
appear  to  have  existed  in  this  case  any  Cases.  See  his  note  to  Coggs  v,  Bernard 
bill  of  lading,  or  other  instrument  of  con-  1  Smith,  Lead.  Cas.  82.  &e  also  Steam- 
tract  ;  and  the  question,  therefore,  de-  boat  Lynx  v.  King,  12  Mo.  272. 
pended  upon  general  principles,  and  not  (n)  Read  0.  Spaulding,  6  Bosw.  S06; 
upon  the  meaning  of  any  particular  word  same  case,  30  N.  T.  080 :  Lowe  v.  Moss, 
or  exception.  b£.  Justice  Storey  hi  com-  12  HI.  477;  Bfichaels  v.  N.  Y.  R  B.  Co. 
menting  upon  this  case,  sa^s :  "  If  the  id.  664. 

mast,  whicn  was  the  immediate  cause  of  (o)  Amies  v.   Stevens,  1   Stra.  128 ; 

the  loM,  had  not  been  m  the  way ;  but  Williams  9.  Branson,  1  Mnrphey,  417 ; 

the  bank  had  been  suddenly  removed  bv  Williams  v.  Grant,  1  Conn.  487 ;  Camp- 

anearthquake,  or  the  removal  of  the  bank  bell  v.  Morse,  Hup.  L.  468;  Clark  v. 

had  been  unknown,  and  the  vessel  had  Barnwell,  12  How.  272 ;  New  Brunswick 

gone  on  the  bank  in  tiie  usual  manner, .  S.  Co.  v.  Tiers,  4  Zab.  607. 

the  decision  would  have  been  otherwise."  (p)  Forward  v.  Pittard,  1  T.  R.  27; 

Story  on  Bailm.  §  617.    And  this  opinion  Thorogood  v.  Marsh,  Gow,  106 ;  Hale  9. 

seems  to  be  supported  by  the  case  of  N.  J.  Steam  Navigation  Co.  16  Conn. 

Smrri  V,  Niolon,  2  Bailey,  421,  where  it  6d0,  646 ;  Parker  v.  Flagg,  26  Me.  181 ; 

is  Mid,  that  a  loss  caused  by  a  boat's  Parsons    v.    Monteath,    18   Barb.    868; 

running  on  an  unknown  "snag"  in  the  Chevaillier  v.  Straham,  2  Tex.  116;  Mil- 

usual  channel  of  a  river  is  referable  to  ler  o.  Steam  Navigation  Co.  10  N.  T. 

the  act  of  God;  and  the  carrier  will  be  (6  Seld.)  431. 

excused.    See  also  Faulkner  9.  Wright,  (q)  Gilmore  9.  Carman,  lSm.&Bl  279. 

Bice,  107 ;  and  Williams  9.  Grant,  1  Conn.  (r)  Parsons  9.  Hardy,  14  Wend.  216w 

487.    On  the  other  hand,  in  Friend  9.  But  the  carrier  Is  nevertheless  bound  to 

Woods,  6  Gratt  189,  where  a  common  exercise  ordinary  forecast  in  anticipating 

carrier  on  the  Kanawha  River  stranded  the  obstruction;    must  use  the  proper 

1  In  Empire  Transportation  Ca  9.  Wamsntta  Oil  Co.  63  Penn.  St.  14,  a  railroad 
was  declu«a  liable  for  tne  loss  of  oil  \rj  fire,  a  defsctive  coupling  between  cars  preventing 
their  separation  and  the  saving  of  the  oU.  See  also  Merchants'  Despatch  Co.  9.  Smit^ 
76  BL  642. 
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If  the  goods  are  taken  from  the  carrier  by  legal  process,  with 
no  fault  on  his  part,  he  is  excused  for  non-delivery,  but  must  give 
immediate  notice  to  the  owner.  Qrr)  ^ 

*  If  the  goods  have  been  injured  by  such  an  act  of  Gk>d,  *  162 
the  carrier  is  still  bound  to  take  all  reasonable  care  of  them, 
to  preserve  them  from  further  injury ;  but  is  not  bound  to  repair 
fliem  or  have  them  repaired ;  (•)  and  if  practicable  he  should  un- 
pack the  goods  and  dry  them ;  (f)  and  for  this  purpose  he  may 
open  barrels  and  boxes ;  (u)  but  he  is  not  bound  to  delay  his  voy- 
age  or  journey  for  that  purpose,  (v)  ^ 

The  carrier  is  not  liable  for  any  loss  from  natural  decay  of  per* 
ishable  goods,  such  as  fruit  or  the  like ;  or  the  fermentation  of 
liquors,  or  their  evaporation  or  leakage,  (to)  And  it  has  been 
hdd,  that  a  carrier  of  animals  is  not  liable  for  injury  to  them, 
caused  by  the  peculiar  risks  arising  out  of  their  own  nature,  to 
which  they  are  subject.  He  would  not  be  liable  for  an  accident 
arising  from  the  animal's  own  viciousness,  or  restiveness,  or  of 
that  of  other  animals  transported  with  it'    In  such  cases  the 


meaiit  to  oreroome  it;  mnd  ezerdie  doe 
dUigenoe  to  accomplish  the  transporta- 
tioii  lie  hat  undertaken,  aa  toon  aa  the 
obetmccion  oeaaea  to  operate,  and  in  the 
mean  time  muat  not  be  guilty  of  negli- 
fsnoe  in  the  care  of  the  propertj.  Bow- 
man V.  Teail,  88  Wend.  806.  See  alao 
Lowe  V.  Meet,  12  DL  477.  And  where 
damage  waa  done  to  a  cargo  by  water 
ceeapuig  throu|^  the  pipe  of  a  steam- 
boiler,  in  oonseqoenoe  of  the  pipe  haying 
been  cracked  by  frost;  it  was  Md,  that 
this  was  not  an  act  of  God,  bat  negli- 
gence in  tiie  captain,  in  flllinff  the  bouer 
before  tlie  time  for  heathig  it,  although 
it  waa  the  practice  to  fill  orer  night  when 
the  Teasel  started  in  the  morning.  And 
Bmtt^  C.  J.,  said :  "  No  on^  can  doubt  that 
thia  loss  was  occaaioned  by  negligence. 
It  is  well  known  that  fi^ost  will  rend 
iron ;  and  if  so,  the  masler  of  a  ressel 
cannot  be  Justified  in  keepins  water 
within  Ids  boiler  in  the  middle  of  winter, 
when  frost  may  be  expected.  The  Jury 
found  that  this  was  neriigence,  and  I 
apee  in  their  Teffdict**  Simrdet  v.  HalL 
4^g.  607. 


Irr)  Bliren  v.  Hudson  Biver  B.  B.  Co. 
86  N.  T.  408. 

(t)  Charleston  8.  B.  Co.  o.  Bason, 
Harper,202. 

(/)  Qioutean  v.  Leech,  18  Ftonn.  8t 
224. 

{u\  Bird  V.  Cromwell,  1  Mo.  81. 

\v)  Steamboat  I^mx  v.  King,  12  Ma 
272. 

{w)  Thus,  if  an  action  be  brought 

rinst  a  carrier  for  nesUgently  driTing 
cart,  so  that  a  pipe  ox  wine  was  burst 
and  lost,  it  will  be  good  eyidence  for  the 
defendant  that  the  wine  was  upon  the 
fennent,  and  when  the  ^pe  was  burst 
he  was  driring  gently.  Per  Lord  Hok^ 
hi  Farrar  p.  Adams,  Bull.  N.  P.  60.  See 
also  Leach  v.  Baldwin,  6  Watts,  446; 
Warden  v,  Greer,  6  Watts,  424;  CUrk  v. 
Barnwell,  12  How.  272.  And  where  there 
is  a  custom  to  cany  goods  in  open  wag- 
ons, of  which  the  sender  had  notice,  the 
carrier  is  not  liable  for  injuries  caused  bj 
rains  during  the  transportation.  Cher- 
aillier  v.  Patton,  10  Tex.  344, 


A  O.  &  M.  R.  Go.  V.  Tohe,  51  Ind.  181. 

*  See  Notara  v.  Hsnderson,  K  R.  5  Q.  B.  846 ;  7  Q.  B.  SS6. 

'  A  common  carrier  is  not  liable  for  loss  or  damage  caused  by  aa  inherent  defect  in 
the  tiling  or  animal  carried  without  any  fiiult  of  the  carrier,  or  by  the  manner  of  pack- 
ing or  loading,  the  responsibilitj  of  which  the  owner  has  assumed,  or  by  any  want  of 
cars  which  the  owner  was  to  exercise.     Bizford  v.  Smith,  58  N.  H.  855.     But  whers 
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cause  of  the  Iobs  ib  a  question  to  be  determined  bj  the  jury,  (x) 
So  far  as  losses  of  this  kind  are  caused  by  the  operation  of  natural 
laws,  thej  come  within  the  exception  of  the  ^^  act  of  God."    But 
the  carrier  is  nevertheless  not  excused  if  the  loss  was  caused  also 
by  his  default,  as  by  bad  stowage,  or  other  negligence.    And  if 
^ -^  he  is  informed  that  the  goods  are  perishable,  or  should  know  it 
''^     from  the  nature  of  the  goods,  he  is  bound  to  use  all  reasonable 
means  and  precautions  to  prevent  the  loss,  (y)    So  if  a  particular 
'    notice  is  given  him ;  as  by  marking  the  box,  ^^  Glass,  this  side 
up,"  or  the  like,  he  is  bound  to  take  notice  and  follow  these  direc- 
tions, {z) 
*  163       *  Losses  by  the  public  enemy  include  those  only  which 
are  sustained  from  persons  with  whom  the  State  or  nation 
is  at  war ;  and  pirates  on  the  high  seas,  who  are  ^^  the  enemies 
of  all  mankind ; "  (a)  but  not  thieves ;  or  robbers ;  nor  mobs ; 

(x)  Hall  V.  Renfro,  8  Met.  (Kj.)  61.  in  the  maimer  and  position  required  by 

(y)  Farrar  p.  Adams,  wupra,  the  notice.    Here  it  is  in  evidence,  and 

[z)  Thus,  where  a  box  containing  a  not  denied,  that  the  box  was  stowed  in 

glass  bottle  filled  with  oil  of  cloves,  de-  such  a  manner  that  the  marked  side  was 

livered  to  a  common  carrier,  was  marked,  not  kept  up,  and  consequently  the  large 

"  Glass  —  with  care  —  this  side  up ; "  it  bottle,  which  was  broken  by  some  cause 

was  Ae/c/,  that  this  was  a  sufficient  notice  in  the  passage,  after  it  was  stowed  and 

of  the  value  and  nature  of  the  contents  before  its  arrival,  bore  its  weight  upon 

to  charge  him  for  the  loss  of  the  oil,  occa-  its  side,  and  not  on  its  bottom."    Has- 

tioned  by  his  disregarding  such  direction,  tings  p.  Pepper,  11  Pick.  41.    See  also 

And  Skavoy  C.  J.,  said :  "  It  is  not  denied  Sager  p.  Portsmouth  Railroad  Co.  81  Me. 

that  the  box  was  marked, '  Glass  —  with  228 ;  and  Cougar  p.  Galena  R.  R  Co.  17 

care  —  this  side   up,'  which  was  quite  Wis.  477. 

sufficient  notice  to  the   defendant  that  (a)  Story  on  Bailm.  §§  25,  526;  An- 

the  article  was  yaluable,  and  liable  to  gell.  Com.  Car.  §  200.    We  have  yentured 

injury  from  rough  handling  and  other  to  include  pirates  within  the  exception 

causes,  and  that  there  was  danger  in  of  "  public  enemies,"  on  the  authority  of 

carrying  it  in  any  other  position  than  these  eminent  text-writers.     The  cases, 

the  one  indicated  by  the  inscription.    As  however,  which  they  cite,  arose   upon 

the  carriage  is  a  matter  of  contract,  as  the  bills  of  lading,  which  contained  the  ex- 

owner  has  a  right  to  judge  for  himself  ception  of  the  "  perils  of  the  sea  \ "  and 

what  position  is  best  adapted  to  carrying  the  only  question  made  in  those  cases 

goods  of  this  description  with  safety,  and  was   whether   a   loss    by  pirates   came 

to  direct  how  they  shall  be  carried,  and  within  the  latter  exception ;  and  the  tes- 

as  the  carrier  has  a  right  to  fix  his  own  timony  of  merchants  was  taken  as  to  the 

rate  for  the  carriage,  or  refuse  altogether  mercantile  usage  in  that  respect.     See 

to  take  the  goods  with  such  directions,  Pickering  p.  Barkley,  2  Roll.  Abr.  248 ; 

the  court  are  all  of  opinion,  that  if  a  a.  c.  Styles,  182;   Barton  p.  Wolliford, 

carrier  accepts  goods  for  carriage,  thus  Comb,  5(3. 
marked,  he  is  bound  to  carry  the  goods 

the  cause  of  damage  to  live-stock,  for  which  recovery  is  sought,  is  not  connected  with 
tiie  conduct,  character,  or  propensities  of  the  animals  undertaken  to  be  carried,  the  or- 
dinary responsibility  of  tbe  carrier  should  attach.  McCoy  p.  K.  &  D.  M.  H.  Co.  44 
la.  424.  Thus  Blower  p.  Great  Western  Railway,  L.  R.  7  C.  P.  655,  decided  that  a 
common  carrier  was  not  liable  for  the  loss  of  a  bullock  which  escaped  solely  by  its  own 
efforts  from  a  proper  car  in  which  it  had  been  placed,  and  was  killed  without  any  negli- 
gence on  the  earner's  part.  Carriers  of  live-stock  are  liable  for  any  loss  occasioned  by 
their  failure  to  provide  them  with  water.  Toledo,  &c.  R.  Co.  p.  Hamilton,  76  111.  393. 
See  Michigan,  &c.  R.  Co.  p.  McDonough,  SI  Mich.  165. 
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nor  rioters,  insurgents,  or  rebels.  (()    But  this  principle  may  be 
affected  by  the  rule  that  robbery  at  sea  is  piracy. 


SECTION  VI. 


WHO  IS  A  COMMON  CARRIER. 


To  determine  who  is  a  common  carrier,  we  adopt  the  definition 
of  Mr.  Chief  Justice  Parker  of  Massachusetts.  '^  He  is  one  who 
undertakes,  for  hire,  to  transport  the  goods  of  such  as  choose  to  em- 
ploy him,  from  place  to  place."  (c)  ^  And  we  regard  this  as  a  true 
definition,  although  in  some  of  the  States  it  has  been  held,  that  a 
wagoner  who  carried  goods  on  a  special  request,  although 
such  carrying  was  not  his  general  business,  but  only  *  occa-  *  164 
sional  and  incidental,  was  still  a  common  carrier,  (d)    It 


11 


[h)  Mone  o.  Sine,  1  Vent  190, 288. 

\c)  Dwi^ht  V.  Brewtter,  1  Pick.  60, 
68.  A  similar  definition  is  given  in  Rob- 
ertson V.  Kennedy,  2  Dana,  480 ;  Elkins 
V.  Boston  &  Maine  R.  R.  Co.  8  Foster 
(N.  H.K  276;  Mershon  v.  Hobensack,  2 
N.  J.  373.  So  in  Gisboum  p.  Hurst,  1 
Salk.  240,  it  was  resolved,  that  ''any 
man  undertaking  for  hire  to  cany  the 
goods  of  aU  i>ersons  indifferently  is  a 
common  carrier." 

(d)  Gordon  p.  Hntchinson,  1  W.  &  S. 
2S6b  In  this  case  the  defendant,  being  a 
farmer,  applied  at  the  store  of  the  plain- 
tifE,  for  the  haoling  of  goods  from  Lewis- 
town  to  Belief onte,  upon  his  return  from 
the  former  place,  where  he  was  going 
with  a  load  of  iron.  He  received  an  or- 
der and  loaded  the  goods.  On  the  way, 
the  head  came  out  of  a  hogshead  of 
molasses,  and  it  was  wholly  lost;  and 
this  action  was  brought  to  recover  the 
price  of  it.  The  defendant  contended 
that  he  was  not  subject  to  the  responsi- 
bilities  of  a  common  carrier,  but  only 
answerable  for  negligence,  inasmuch  as 
he  was  oolj  employed  occasionally  to 
cany  for  hire.  But  the  learned  judge 
before  whom  the  case  was  tried  In- 
strocted  the  Jury  that  he  was  liable  as 
a  common  carrier.    And  the  Supreme 


Court  hdd  the  instruction  to  be  correct 
Gihaon,  C.  J.,  said:  "  The  best  definition 
of  a  common  carrier,  in  its  application 
to  the  business  of  this  country,  is  that 
which  Mr.  Jeremy  (Law  of  Carriers,  4) 
has  taken  from  Gisboum  v.  Hurst,  1  Salk. 
249  [see  preceding  note],  which  was  the 
case  of  one  who  was  at  first  not  thought 
to  be  a  common  carrier,  only  because  he 
had,  for  9ome  gmail  time  before,  brought 
cheese  to  London,  and  taken  such  goods 
as  he  could  get  to  carry  back  into  the 
country,  at  a  reasonable  price ;  but  the 
goods  having  been  distrained  for  the  rent 
of  a  bam,  mto  which  he  had  put  his 
wagon  for  safe-keeping,  it  was  finally 
resolved  that  any  man  undertaking  to 
carry  the  goods  of  aU  persons  indifferently, 
is,  as  to  exemption  from  distress,  a  com- 
mon carrier.  Mr.  Justice  ^tor^has  cited 
this  case  (Commentaries  on  Bailments, 
322),  to  prove  that  a  common  carrier  is 
one  who  holds  himself  out  as  ready  to 
engage  in  the  transportation  of  goods  for 
hire  aa  a  busineu,  ana  not  as  a  casual  occu- 
pation, pro  hide  vice.  My  conclusion  from 
it  is  dinerent.  I  take  it  a  wagoner  who 
carries  goods  for  hire  is  a  common  car- 
rier, whether  transportation  be  his  prin- 
cipal and  direct  business,  or  an  occasional 
and  incidental  employment    It  is  true, 


^  An  express  company  that  receives  and  agrees  to  transport  goods  from  a  certain 
place  to  another  fyr  a  compensation,  in  the  ordmaiy  means  or  conveyance,  although  not 
the  owner,  and  having  no  interest  in  the  conveyance  by  which  the  goods  are  transported, 
is  a  eommoD  carrier,  U.  S.  Ex.  Co.  v.  Backman,  28  Ohio  St  144 ;  bat  not  a  l<^riv- 
ing  company,  Bfann  v.  White  Biver  Log,  &c  Co.  46  Mich.  38. 
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may  sometuneB  be  difficult  to  draw  the  line ;  and  more  diffi* 
*  165    cult  *  in  this  country  than  elsewhere,  where  men  so  often 


the  court  went  no  further  than  to  say 
the  wagoner  was  a  common  carrier,  as 
to  the  priyilege  of  exemption  from  dis- 
tress; out  his  contract  was  held  not  to 
he  a  private  undertaking,  as  the  oonrt 
was  at  first  inclined  to  consider  it,  hut 
a  public  engagement  by  reason  of  his 
readiness  to  carry  for  any  one  who  wonld 
employ  him,  without  regard  to  his  other 
aTocations;  and  he  would  consequently 
not  only  be  entitled  to  the  priyileges,  but 
be  subject  to  the  responsibilities  of  a 
common  carrier;  indeed,  they  are  cor- 
relatlTe,  and  there  is  no  reason  why  he 
should  enjoy  the  one  without  being  our- 
dened  with  the  other.  ChanceUor  Kmt 
(2  Com.  697)  states  the  law,  on  the 
authority  of  kobinson  v.  Dunmore,  2  B. 
&  P.  416.  to  be,  that  a  carrier  for  hhw  m 
a  particular  cam,  not  exercising  Uie  busi- 
ness of  a  comm<m  carrier,  is  answerable 
only  for  ordinary  neglect,  unless  he  as- 
sume the  risk  of  a  conunon  carrier  by 
express  contract ;  and  Mr.  Justice  Story 
(Com.  on  Bailments,  206),  as  well  as  the 
learned  annotator  on  Sir  WUliam  J<me^ 
Essay  (Law  of  BaUm.  108  d,  n.  8),  does 
the  same  on  the  authority  of  the  same 
case.  There,  howeyer,  the  defendant 
was  Md  liable,  on  a  special  contract  of 
warranty,  that  the  goods  should  so 
safe ;  and  it  was  thernore  not  material 
whether  he  was  a  general  carrier  or  not 
The  Judges  indeed  said  that  he  was  not 
a  common  carrier,  but  one  who  had  put 
himself  in  the  case  of  a  common  carrier 
by  his  agreement ;  yet  eyen  a  common 
carrier  may  restrict  his  responsibility  by 
a  special  acceptance  of  the  goods,  and 
may  also  make  himself  answerable  by 
a  special  agreement  as  well  as  on  the 
custom.  The  question  of  carrier  or  not 
therefore  did  not  necessarily  enter  into 
tlie  inquiry,  and  we  cannot  suppose  the 

Judges  gaye  it  their  principal  attention. 
Jut  rules  which  haye  receiyed  their  form 
from  the  business  of  a  people  whose  oc- 
cupations are  definite,  regular,  and  fixed, 
must  be  applied  with  much  caution,  and 
no  little  qualification,  to  the  business  of 
a  people  whose  occupations  are  yague, 
desultory,  and  irregular.  In  England, 
one  who  holds  himself  out  as  a  geperal 
carrier  is  bound  to  take  employment  at 
the  current  price;  but  it  will  not  be 
thought  that  he  is  bound  to  do  so  here. 
Nothing  was  more  common  formerly  than 
for  wagoners  to  lie  by  in  Philadelphia 
for  a  rise  of  wages.  In  England  the 
oblisation  to  carry  at  request  upon  the 
carrier's  particular  route  is  the  mterion 

17G 


of  the  profession,  but  it  is  certainly  not 
so  with  us.  In  Pennsylyanla  we  had  no 
carriers  exclusiyely  between  particular 
places,  before  the  establishment  of  our 
puUic  lines  of  transportation ;  and,  ao- 
cordinff  to  the  English  principle,  we 
could  haye  had  no  common  earners,  for 
it  was  not  pretended  that  a  wagoner 
could  be  compelled  to  load  for  any  part 
of  the  contanoit.  But  the  policy  of 
holding  him  answerable  as  an  insurer 
was  more  obyiously  dictated  by  the  soli- 
tarr  and  mountainous  regions  through 
which  his  course  for  the  most  part  lay, 
than  it  is  by  the  frequented  thorougti- 
fares  of  England.  But  the  Penn^lyania 
wagoner  was  not  always  such  eyen  t^ 
profession.  No  inoonsiderable  part  of  tlie 
transportation  was  done  by  the  fanners 
of  the  interior,  who  took  their  produce 
to  Philadelphia  and  procured  return  loads 
for  the  retail  merchants  of  the  neighboi^ 
ing  towns ;  and  many  of  them  passed  by 
their  homes  with  loads  to  Pittsburg  or 
Wheeling,  the  principal  points  ci  em- 
barkation on  me  Ohio.  But  no  one 
supposed  they  were  not  responsible  as 
common  earners ;  and  they  always  com- 
pensated losses  as  such.  They  presented 
themselyes  as  applicants  for  employment 
to  those  who  could  giye  it ;  and  were 
not  distinguishable  in  their  appearance 
or  in  the  equipment  of  their  teams  from 
carriers  by  proiesdon.  I  can  readily 
understand  why  a  carpenter  encouraged 
by  an  employer  to  undertake  the  Job  of 
a  cabinet-maker,  shall  not  be  bound  to 
bring  the  skill  of  a  workman  to  the  ex- 
ecution of  it;  or  why  a  farmer  taking 
his  horses  from  the  plough,  to  turn 
teamster  at  tlie  solicitation  of  his  neigh- 
bor, shall  be  answerable  for  nothinff  less 
than  good  faith;  but  I  am  unaue  to 
understand  why  a  wagoner,  soliciting  the 
employment  of  a  common  carrier,  shall 
be  prerented  by  the  nature  of  any  other 
employment  he  may  sometimes  follow 
from  contracting  the  responsibility  of 
one.  What  has  a  mercluuit  to  do  with 
the  priyate  business  of  those  who  publicly 
solicit  employment  from  him?  They 
offer  themselyes  to  him  as  competent  to 
perform  the  serrice  required,  and,  in 
the  absence  of  express  resenration,  they 
contract  to  perform  it  on  the  usual  terms, 
and  under  the  usual  responsibility.  Now, 
what  is  the  case  heret  The  defendant 
is  a  farmer,  but  has  occadonaUy  done 
Jobs  as  a  carrier.  That,  howeyer,  is  im- 
material. He  applied  for  the  transpor- 
tation of  these  goods,  as  a  matter  td 
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engage  in  a  variety  of  employments ;  but  that  the  rule  of  law  is  as 
we  have  stated  we  cannot  doubt. 

bntineM,  and,  conteqaeiitly,  on  the  usual  for  aU  who  may  with  to  employ  him ;  for 

oonditionf.    fill  aseacy  waa  not  Bought  it  is  conceded  in  several  of  them  that  the 

in  consequence  of  a  special  confidence  indiyidual  whom  tiiey  hold  liahle  as  a 

reposed   in    him  —  there   was    nothing  common  carrier,  was  under  no  obligation 

rial  in  the  case— on  the  contrary,  to  undertake  the  carrying  in  question, 

employment  was  sought  by  himself,  unless  he  had  chosen  so  to  do.     The 

and  there  is  nothing  to  show  that  it  was  case  of  Chevaillier  v.  Straham,  2  Tex. 

B'ren  on  terms  of  diminished  responsi-  116,  may  be  thought  to  favor  views 
lity."  It  will  be  seen,  that  the  learned  similar  to  those  declared  in  the  cases 
Chief  Justice  places  considerable  reliance  already  cited,  but  we  think  it  does  not. 
upon  the  fact,  that  the  defendant  ap-  It  appeared  in  that  case  that  the  defend- 
pued  to  the  plaintiif  to  get  the  goods  to  ant's  principal  business  was  farming,  but 
carry;  and  it  is  by  no  means  certain  that  at  a  certain  period  of  the  year, 
that  the  decision  would  have  been  the  known  as  the  hauling  season,  he  engaged 
same,  if  the  application  had  come  from  in  the  forwarding  business,  and  ran  his 
the  plaintiff.  But  we  are  not  aware  of  wagon  whenever  he  met  with  an  oppor- 
any  other  case  in  which  such  a  distino*  tunity.  Under  these  circumstances,  he 
tion  is  taken.  The  decision  receives  was  hefd  liable  as  a  common  carrier, 
support,  however,  independentlv  of  this  And  the  court  said :  "  From  a  comparisoD 
distinction,  from  the  case  of  McClure  v.  of  the  various  authorities,  to  which 
Bichardson.  Rice.  215.  In  that  case  the  we  have  referred  for  the  distinguishing 
defendant  was  the  owner  of  a  boat,  in  characteristics  of  both  common  and  priv- 
which  he  was  accustomed  to  carry  his  ate  carriers,  it  may  be  laid  down  as  a 
elm  cotton  to  Charleston ;  and  occasion-  rule,  that  all  persons  who  transport  goods 
aUy,  when  he  had  not  a  load  of  his  own,  from  place  to  place,  for  hire,  for  such 
to  take  for  his  neighbors,  they  paying  persons  as  see  fit  to  employ  them,  whether 
freight  for  the  same.  One  Howser  was  usually  or  occasionally,  whether  as  a 
the  master  or  patroon  of  the  boat,  and  principal  or  an  incidental  and  subordi- 
the  peneral  habit  was,  for  those  who  nate  occupation,  are  common  carriers 
wished  to  send  their  cotton  by  the  de-  and  incur  all  their  responsibilities.  There 
fendant's  boat  to  apply  to  the  defendant  are  no  grounds  in  reason  why  the  oc- 
biraself.  On  this  occasion  the  patroon  casional  carrier,  who  periodically  in  every 
had  been  told  to  take  Col.  Goodwin's  recurring  year,  abandons  his  other  pur- 
and  Mr.  Dallas's  cotton,  which  he  had  suits,  and  assumes  that  of  transporting 
done,  when  the  plaintiff  applied  to  How-  goods  for  the  public,  should  be  exempted 
■er,  in  the  absence  of  the  defendant,  to  from  any  of  the  risks  incurred  by  those 
take  on  board  ten  bales  of  his  cotton,  who  make  the  carrying  business  their 
asking  him  if  it  was  necessary  to  apply  constant  or  principal  occupation.  For 
lo  the  defendant  himself,  to  which  How-  the  time  being  he  shares  all  the  advan- 
■er  replied  that  he  thought  not,  and  re-  tages  arising  from  the  business ;  and 
oeived  the  cotton ;  it  was  AeM,  that,  under  as  the  extraordinary  responaibilities  of  a 
the  drcnmstances,  the  defendant  was  common  carrier  are  imposed  by  the 
bound  by  the  act  of  Howzer,  as  being  policy  and  not  the  justice  of  the  law,  this 
within  the  general  scope  of  the  authority  policy  should  be  uniform  in  its  opera- 
conferred  upon  him,  by  placing  him  in  tion  —  imparting  equal  benefits,  and  in- 
the  sitoation  of  master  of  the  boat,  and  flicting  the  like  burdens,  upon  all  whd 
that  the  defendant  was  consequently  assume  the  capacity  of  public  carriers, 
chargeable  as  a  common  carrier  for  any  whether  temporarily  or  permanently, 
lose  of,  or  damage  to,  the  plaintiff's  cot-  periodically  or  continuously."  It  will  be 
ton.  —  So»  too,  it  has  been  laid  down  in  seen,  therefore,  that  the  only  question 
general  terms,  in  several  cases,  that  all  with  the  court  in  this  case  was,  whether 
persons  carrying  goods  for  hire  come  it  was  necessary  to  constitute  one  a  com- 
under  the  denomination  of  common  car-  mon  carrier  that  he  should  hold  himself 
riera.  See  Moses  v.  Norris,  4  N.  H.  804 ;  out  as  such  continuously,  or  whether  it 
Txaney  v,  Wilson,  7  Yerg.  840 ;  Craig  v.  was  sufBcient  if  he  held  himself  out  as 
Childress,  Peck,  270 ;  McClures  v.  Ham-  such  during  a  certain  period  of  the  year. 
mond,  1  Bay,  99.  But  it  would  seem  to  And  there  would  certainly  seem  to  be  no 
be  an  insuperable  objection  to  all  these  reason  why  one  who  holds  himself  out 
cases,  that  they  exclude  from  the  com-  to  the  public  as  a  common  carrier,  for  a 
mon  carrier  one  of  his  most  important  certain  season  in  the  year,  should  not  be 
characteristics,  namely,  his  duty  to  carry  liable  as  such.    We  think  it  is  obviou«» 

VOL.  II.                                                    12  177 


•  166               THE  LAW  OP  CONTRACTS.  [BOOK  m, 

*  166       *  We  regard  truckmen,  porters,  and  the  like,  who  under- 
take generally  to  carry  gooda  from  one  part  of  a  city  to 

from  the  facts  and  circnnistaiioes  of  this  was  disooTered  tiiat  any  of  them  had  been 

case,  that  the  defendant  had  held  himself  taken,  and  declared  that  Asia  had  Tio- 

out  to  the  public  in  such  a  manner  that  lated  his  express  instructions  in  bringing 

he  would  have  incurred  a  liability  if  he  them.     Upon  these  facts  the  court  held 

had  refused  to  carry  for  any  one  who  that  the  defendant  was  not  liable.    Sulh- 

wished  to  employ  him  durine  the  season  erlcmd,  J.,  said :   **  The  defendant  stood 

in  question ;  and  the  court  hdd  him  to  be  upon  the  same  footing  as  though  he  had 

a  common  carrier  on  this  ground,  and  never  been  engased  in  the  forwarding 

carefully  distinguished  him  from  one  wlio  business.    He  had  abandoned  it  entirely 

undertakes  to  carry  for  hire  in  a  particu-  certainly  one  year,  and.  according  to  tlie 

lar  instance  and  under  a  special  contract,  weight  of  evidence,  four  years  previous 

On  the  whole,  it  seems  to  be  clear  that  no  to  this  transaction.    He  makes  a  special 

one  can  be  considered  as  a  common  car-  contract  with  Dows  to  bring  goods  for 

rier,  unless  he  has  in  some  way  held  him  from  Albany,  and  gives  his  teamster 

himself  out  to  the  public  as  a  carrier,  in  express  instructions  to  bring  goods  for 

such  a  manner  as  to  render  him  liable  to  no  one  else.     He  was  acting  under  a 

an  action  if  he  should  refuse  to  carry  for  special  contract,  and  not  in  the  capacity 

any  one  who  wished    to  employ  him.  of  a  common  carrier.    Is  he  then  respon- 

Tliat  such  is  the  true  test,  see  o.  sible  for  the  act  of  his  servant,  done  in 

Jackson,  1  Hayw.  (N.  C.)  14;  Fish  v.  violation  of  his  instructions,  and  not  in 
Chapman,  2  Ga.  340 ;  Samms  v.  Stewart,  the  ordinary  course  of  the  business  in 
20  Ohio,  00.  In  Fish  v.  Chapman,  Mr.  which  he  was  employed  ?  If  a  farmer 
Justice  Nisbet  declares  that  Gordon  v.  send  his  servant  with  a  load  of  wheat  to 
Hutchinson,  is  opposed  to  the  principles  market,  and  he,  without  any  instructions 
of  the  common  law,  and  its  rule  wholly  from  his  master,  applies  to  a  merchant 
inexpedient.  The  case  of  Satterlee  v.  for  a  return  load,  and  absconds  with  it. 
Groat,  1  Wend.  272,  is  also  a  very  impor-  is  the  master  responsible  ?  Most  clearly 
tant  one  upon  this  point.  It  appeared  not  It  was  an  act  beyond  the  scope  of 
that  the  defendant  had  been  a  common  the  general  authority  of  the  servant, 
carrier  between  Schenectady  and  Albany,  quoad  hoc,  therefore  he  acted  for  himself, 
previous  to  1810.  He  then  sold  out  all  and  on  his  own  responsibility,  and  nut  for 
his  teams  but  one,  which  he  kept  for  ag-  his  employer."  ^d  in  Kimball  v,  Rut- 
ricultural  purposes  on  his  farm.  One  land  &  Burlington  R.  R.  Co.,  26  Vt  247, 
witness,  however,  testified  that  the  de-  which  was  an  action  against  the  defend- 
fendant  employed  his  team  in  the  carry-  ants,  seeking  to  charge  them  as  common 
ing  and  f orwaniing  business,  as  occasions  carriers  for  tlie  non-delivery  in  good 
offered,  until  1822  or  1828.  But  subse-  order  of  certain  cattle  put  on  board  their 
quent  to  that  period,  there  was  no  evi-  cars  by  the  plaintiff,  at  Brandon,  Vt,  to 
dence  of  his  carrying  or  forwarding  a  be  transported  to  Cambridge,  Mass.,  it 
single  load,  until  April,  1824,  when  one  was  objected,  that  although  the  defend- 
John  Dows  applied  to  him  to  bring  some  ants  were  common  carriers  of  passenger's 
loads  for  him  from  Albany  to  S^enec-  freight  and  baggage,  they  were  not  com- 
tady,  to  which  the  defendant  reluctantly  mon  carriers  of  cattle.  But  /# Aam,  J., 
consented,  and  despatched  one  Asia  with  who  delivered  the  opinion  of  the  court, 
his  team  for  the  purpose,  with  special  in-  said :  "  It  is  immaterial  whether  trans- 
structions  to  bring  nothing  for  any  other  portation  of  cattle  is  regulated  as  their 
person;  and  if  Dows'  goods  were  not  (defendants')  principal  employment,  or 
ready,  to  come  back  empty.  He  brought  whether  it  is  incidental  and  subordinate ; 
two  loads  and  returned  for  a  third,  under  the  fact  that  they  had  undertaken  such 
the  same  instructions,  repeated  again  and  transportation  for  hire,  and  for  such  per- 
again.  But  Dows'  third  load  not  being  sons  as  chose  to  employ  them,  establishes 
ready,  instead  of  returning  empty,  as  he  their  relation  as  common  carriers,  and 
was  directed  to  do,  he  applied  to  the  witli  it  the  duties  and  obligations  tliat 
plaintifls  for  a  load,  which  they  furnished  grow  out  of  it."  And  see  Russell  v, 
nim,  to  be  carried  to  Frankfort,  in  Her-  Livingston,  10  Barb.  840.  But  Individ- 
kimer  county.  He  arrived  at  Schenee-  uals  engaged  in  the  express  business, 
tady  late  at  night.  The  next  morning  it  namely,  in  forwarding  goods  and  pack- 
was  dtscorered  that  one  of  the  boxes  had  ages  from  place  to  place  for  hire  in  ves- 
been  broken  open,  and  a  part  of  the  sels  and  conveyances  owned  by  others, 
goods  stolen.  The  defendant  disavowed  are  not  common  carriers.  Hersfield  p. 
aU  responsibility  for  the  goods,  before  it  Adams,  10  Barb.  677.    The  case  of  Har> 
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another  as  *  common  carriers ;  although  this  seems  to  be    *  167 
doubted,  (e)     That  wagoners  and  teamsters  who  carry 
goods  from  one  city  to  another  are  so,  is  certain. 

*  Proprietors  of  stage-coaches  are  not  common  carriers    *  168 
of  goods  necessarily ;  but  are  so  if  they  usually  carry  goods 
other  than  those  of  their  passengers,  and  hold  themselves  out  as 
carrying  for  all  who  choose  to  employ  them.  (/)    So  where  money 


rison  r.  Roj,  Miss.  806,  approaches  in  its 
law  the  case  of  Gordon  v.  Hutchinson. 

(€)  In  Brind  v.  Dale,  8  C.  &  P.  207, 
Lord  Abinger  expressed  the  opinion  at 
nin  pritu,  that  a  town  carman,  whose 
carts  ply  for  hire  near  the  wharves,  and 
who  leta  them  by  the  hour,  day,  or  Job, 
is  not  a  common  carrier.  The  correct- 
ness of  this  opinion  is,  however,  severely 
questioned  by  Mr.  Justice  Story.  "  What 
substantial  distinction  is  there,"  says  he, 
'*in  the  case  of  parties  who  ply  for  hire 
in  the  carriage  of  goods  for  aU  persons 
indifferently,  whether  the  goods  are  car- 
ried from  one  town  to  another,  or  from 
one  place  to  another  within  the  same 
town?  Is  there  any  substantia]  differ- 
ence whether  the  parties  have  fixed 
termini  of  their  business  or  not,  if  they 
hold  themselves  out  as  ready  and  willing 
to  carry  goods  for  any  persons  whatso- 
ever, to  or  from  any  places  in  the  same 
town,  or  in  different  towns  ?  "  See  Story 
on  Bailm.,  §  406,  n.  1.  So,  too,  the  law 
was  expressly  adjudged,  agreeable  to 
what  we  have  stated  in  the  text,  in  Rob- 
ertson e.  Kennedy,  2  Dana,  480.  That 
was  an  action  against  the  defendant  for 
the  loss  of  a  hogshead  of  sugar,  which 
he,  as  a  common  carrier,  had  undertaken, 
for  a  reasonable  compensation,  to  carry 
from  the  bank  of  the  river  in  Bradenburg 
to  the  plaintiff's  store  in  the  same  town. 
At  the  trial,  the  plaintiff  introduced  evi- 
dence tending  to  show  that  the  defendant 
had  been  in  the  habit  of  hauling  for  hire, 
in  the  town  of  Bradenburg,  for  every  one 
who  applied  to  him,  with  an  ox  team, 
driven  by  his  slave ;  that  he  had  under^ 
taken  to  haul  for  the  plaintiff  the  hoss- 
head  in  question,  and  that  after  uie 
defendant^  slave  had  placed  the  hogs- 
head on  a  slide,  for  the  purpose  of  haul- 
ing it  to  the  defendant^  store,  Hie  slide 
and  hogshead  slipped  into  the  river, 
whereby  the  sugar  was  spoiled.  Under 
these  circumstances,  the  court  hdd,  that 
the  defendant  was  liable  as  a  common 
carrier.  And  Nichols,  J.,  said :  "  Every 
one  who  pursues  the  business  of  trans- 
porting goods  for  hire,  for  the  public 
generally,  is  a  common  carrier.  Accord- 
ing to  the  most  approved  definition,  a 


common  carrier  is  one  who  undertakes 
for  hire  or  reward  to  transport  the  goods 
of  all  sudi  as  choose  to  employ  him,  from 
place  to  place.  Draymen,  cartmen,  and 
porters,  who  undertake  to  carry  goods 
for  hire,  as  a  common  employment,  from 
one  part  of  a  town  to  another,  come 
within  the  definition.  So  also  does  the 
driver  of  a  slide  with  an  ox- team.  The 
mode  of  transporting  is  immaterial'" 
And  in  Ingate  v.  Christie,  8  Car.  &  E.  61, 
where  the  defendant,  who  was  a  lighter- 
man, carrying  goods  from  wharves  to 
ships  for  anyb^y  who  employed  him, 
was  sued  for  100  cases  of  figs,  lost  by 
reason  of  the  lighter  containing  them 
beln^  run  down  by  a  steamer,  and  Mr. 
Justice  Story*8  opinion,  as  stated  above, 
was  cited  for  the  plaintiffs.  Alderson,  B., 
said :  **  Mr.  Justice  Story  is  a  great  au- 
thority, and,  if  we  would  but  adhere  to 
principle,  the  law  would  be  what  it  ought 
to  be,  a  science.  There  may  be  cases  on 
all  sides,  but  I  will  adhere  to  principle,  if 
I  can.  If  a  person  holds  himself  out  to 
carry  goods  lor  evenr  one  as  a  business, 
and  he  thus  carries  from  the  wharves  to 
the  ships  in  the  harbor,  he  is  a  common 
carrier,  and  if  the  defendant  is  a  com- 
mon carrier,  he  is  liable  here.  There 
must  be  a  verdict  for  the  plaintiff."  The 
same  rule  was  applied  by  Lord  Campbell 
to  a  person  who  collected  goods  in  town 
to  go  by  railway,  but  he  himself  carried 
them  only  to  the  railway  station.  Hel- 
laby  V.  weaver,  17  Law  Times,  July  8, 
1851,  sittings  in  London  after  Trinity 
term. 

t/*)  "If  a  coachman  commonly  carry 
goods,  and  take  money  for  so  doing,  he 
will  be  in  the  same  case  with  a  common 
carrier,  and  is  a  carrier  for  that  purpose, 
whether  the  goods  are  a  passenser's  or  a 
stranger's."  Per  Jones,  J.,  in  Lovett  v. 
Hobbs,  2  Show.  127.  See  also  to  the 
same  point,  Dwight  v.  Brewster,  1  Pick. 
60;  Bechman  v.  Shouse,  6  Rawle,  170; 
Clark  V.  Faxton,  21  Wend.  153;  Jones  v. 
Voorhees,  10  Ohio,  145 ;  Merwin  v.  But- 
ler, 17  Conn.  138.  But  in  Shelden  u. 
Robinson,  7  N.  H.  157,  it  was  held,  that 
the  driver  of  a  stage-coach,  in  the  gen* 
eral  employ  of  the  proprietors  of  the 
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had  been  paid  in  three  instances  to  the  conductor  of  a  horse- 
railway  company  for  carrying  merchandise,  this  was  held  to  be 
evidence  to  a  jury  that  the  company  had  assumed  the  busi- 
*  169  ness  of  common  carriers,  (jf )  Perhaps  the  tendency  *  of 
adjudication  now  is,  to  put  stage-coaches  on  the  footing  of 
common  carriers,  as  to  the  goods  or  parcels  they  carry,  (jg) 

They  are  undoubtedly  common  carriers  of  passengers  on  their 
regular  route.  But  the  rule  that  common  carriers  of  passengers 
are  not  liable  for  injuries  caused  entirely  without  fault  on  their 
part  (which  is  fully  considered  ponty  sect.  i4th  of  this  chapter), 
has  been  applied  to  stage-coaches,  (jgg) 

In  the  reign  of  James  I.  the  responsibilities  of  a  common  carrier 
of  goods  by  land  were  held  to  be  applicable  to  a  bargeman ;  (A)  ^ 
and  it  has  been  declared  that  there  is  no  difference  between  the 
carrier  by  land  and  the  carrier  by  water,  (x)    Perhaps  this  asser- 

coach,  tnd  in  the  habit  of  transporting 
packages  of  money  for  a  smaU  compen- 
sation, which  was  uniform  whaterer  might 
be  the  amount  of  tlie  package,  was  a 
bailee  for  hire,  answerable  for  ordinary 
negligence,  and  not  subject  to  the  re- 
sponsibilities of  a  common  carrier ;  there 
being  no  eyidence  to  show  him  a  common 
earner,  further  than  the  fact  tliat  he  took 
such  packages  of  money  as  were  offered. 
Parker^  J.,  thus  stated  the  grounds  of  the 
decision.  "  It  has  not  been  suggested 
that  the  proprietors  are  liable  in  this  case; 
and  the  evidence  does  not  show  the  de- 
fendant a  common  carrier;  it  does  not 
show  him  to  have  exercised  the  business 
of  carrying  packages  as  a  public  employ- 
ment, because  his  public  employment 
was  that  of  a  driver  of  a  stage-coach,  in 
the  employ  of  others.  It  does  not  show 
that  he  ever  undertook  to  carry  goods  or 
money  for  persons  generally,  although 
he  may  in  fact  have  taken  all  that  was 
offered,  as  a  matter  of  convenien^^e ;  or 
that  he  ever  held  himself  out  as  ready  to 
engage  in  the  transportation  of  whatever 
was  requested,  notwithstanding  it  may 
have  been  usual  for  him  and  other  driv- 
ers to  carry  it.  This  was  not  his  general 
employment,  and  there  is  nothing  to  show 
that  he  would  have  been  liable  had  he  re- 
fused to  take  this  money,  especially  as 
he  was  in  the  service  of  another,  and  as 
such  servant  might  have  had  duties  to 
perform  inconsistent  with  the  duty  of  a 
common  carrier.    The  amount  to  be  paid 


for  transportation,  is  also  to  be  consid- 
ered. A  common  carrier  is  an  insurer, 
and  entiUed  to  be  paid  a  premium  for  his 
insurance.  There  being  no  evidence  that 
any  compensation  was  agreed  on  between 
these  parties,  it  is  to  be  presumed  that 
the  usual  compensation  was  to  be  paid. 
The  plaintiff  might  have  relied  on  the 
usage,  upon  a  claim  of  payment.  And 
as  the  sum  was  small  and  uniform, 
whatever  might  be  the  amount  of  mon- 
ey, it  would  seem  very  clear  that  no 
one  committing  a  package  of  money  to 
the  defendant  under  such  circumstances, 
and  without  any  special  agreement,  could 
have  considered  him  an  insurer  of  safe- 
ty." See  also  Bean  v,  Sturtevant,  8  N.  H. 
146. 

(Jf)  Levi  V.  Lynn,  &c.  R.  R.  Co.,  11 
Allen,  900. 

ig)  Peixotti  v,  McLaughlin,  1  Strob. 
L.  468.  See  also  Cohen  v.  Frost,  2  Duer 
835. 

(.7^)  Aston  V.  Heavan,  1  Sneed,  220; 
Jones  V.  Boyce,  1  Starkie,  403 ;  Ingalls  p. 
Bills,  9  Mete.  1.  See  a  peculiar  case,  in 
which  the  owners  of  a  stage-coach  were 
held  liable  for  the  acts  of  ferrymen  who 
were  taking  the  coach  across  the  water, 
McLean  v.  Burbank,  11  Blinn.  277. 

(h)  Rich  o.  Kneeland,  Cro.  J.  (11  Jac. 
1),  380;  8.  c.  Hob.  17. 

(i)  Per  BuUer,  J.,  in  Proprietors  of 
Trent  Navigation  Co.  v.  Wood,  3  Esp. 
127 ;  B.  c.  4  Dongl.  287 ;  and  per  5tory,  J., 
in  King  v.  Shepherd,  8  Story,  800. 


^  A  lighterman  letting  baiges  to  one  customer  at  a  time,  under  a  separate  agreement 
with  each  for  the  conveyance  of  goods  between  such  points  as  sach  customer  wished, 
was  held  liable  for  goods  lost  without  negligence  on  his  part,  in  liver  Alkali  Co.  v. 
Johnson,  L.  R.  9  Ex.  338. 
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tion  is  too  broad ;  but  the  weight  of  authority  in  this  country 
seems  to  have  determined  that  a  common  carrier  of  goods  by 
water  is  responsible  for  all  losses  except  for  those  caused  by  the 
public  enemy,  or  by  those  causes  provided  for  by  express  con- 
tract. (/)  Canal  boatmen  are  such  carriers,  (k)  and  cannot  sell 
property  sent  by  them  to  market  without  express  authority  from 
the  owner.  (?)  So  are  boatmen  on  our  rivers,  (w)  Ferrymen 
are  not  common  carriers  of  goods  necessarily ;  but  generally 
become  so  by  usage,  (n)  And  this,  although  it  be  a  private  ferry, 
not  established  by  the  authority  of  the  State,  (o)  And  if  it  be  a 
public  ferry,  and  the  tolls  are  regulated  by  law,  and  the  ferryman 
is  appointed  by  the  State  executive,  and  gives  bonds  with  sureties, 
this  does  not  prevent  the  liabilities  of  a  common  carrier  from 
attaching  to  him.  (j>) 

Steamboats  are  the  most  conmion  kind  of  inland  carriers  by 
water  at  the  present  day ;  and  they  are  undoubtedly  com- 
mon *  carriers  of  goods,  if  they  fall  within  the  general  *170 
definition*  But  they  may  be  carriers  of  passengers  only. 
And  they  may  be  carriers  of  only  one  particular  kind  of  goods 
and  merchandise.  And  where  a  limitation  of  their  business  of 
this  kind  is  declared  by  them,  and  made  known  to  a  party  deal- 
ing with  them,  their  liability  is  limited  accordingly.  (9)  And  a 
steamboat  which  is  usually  a  conmion  carrier,  and  is  employed  in 
towing  a  vessel,  is  not,  as  to  this,  a  common  carrier  ;Jbut  is 
bound  only  to  ordinary  care  and  skill,  (r)     So,  where  such  a 

0')   Thus,  in  EUiott  v.   RoeteU,  10  (n)  Smith  0.  Seward,  8  Penn.  St.  342; 

Johns.  1,  it  was  hidd,  that  masters  and  Pomeroy  v.  Donaldson,  6  Mo.  36 ;  Cohen 

owners  of  ressels,  who  undertake  to  car-  v.  Hume,  1  McCord,  489;  Fisher  v.  Clis- 

17  goods  for  hire,  are  liable  as  common  bee.  12  111.  844.    See,  as  to  the  duties  of 

carriers,  whether  the  transportation  be  ferrjmen  in  the  preparation  and  manage- 

from  port  to  port  within  the  State,  or  ment  of  their  boats,  Willoughby  v.  Hor- 

bejona  sea,  at  home  or  abroad ;  except  ridge,  16  £.  L.  &  E.  487 ;  8.  c.  12  C.  B. 

so  far  as  they  are  exempted  by  the  ex-  742 ;  White  v.  Winnisimmet  Co.  7  Cush. 

ceptioos  in  the  contract  of  charter-par^,  166.    See  also  Wilson  v.  Hamilton,  4  Ohio 

br  biU  of  lading,  or  by  sutute.    See  also  8t  722 ;  Griffith  v.  Care,  22  Cal.  634. 
Kempo.Conghtry, llJohns.  107;  Crosby  (o)  lattlejohn  v.  Jones,  2  McMuUan, 

9.  Fitch,  12  Conn.  410;  Parker  v.  Flagg,  866. 


26  Me.  181 ;  Hastings  v.  Pepper,  11  Pick.  ( p)  This  was  so  decided  in  the  case 

41;  AUen  v,  Sewall,  2  Wend.  827;  8.  c.  of  BaiMsock  v.  Herbert,  8  Ala.  892. 

6  id.  836;  McArthur  9.  Sears,  21  id.  190,  {q)  Citizens  Bank  u.  Nantucket  Steam- 

orerruling  Avmar  r.  Astor,  6  Cowen,  266 ;  boat  Co.  2  Story,  16. 

Commander-mChief,  I  Wallace,  43.  (r)  This  rule  seems  to  haye  been  de- 

(kj  Harrington  v,  Lyles,  2  Nott  &  McC.  dared  for  the  first  time  by  the  Supreme 

88;  DeMott  0.  Laraway,  14  Wend.  226;  Court  of  New  York,  in  the  case  of  Caton 

Parsons  v.  Hardy,  id.  216;  Spencer  v,  v,  Rumney,  18  Wend.  887.    The  same 

Dagnett,  2  Vt  92.  question  arose  again  in  the  same  court, 

{[)  Arnold  9.  Halenbake,  6  Wend.  83.  in  the  case  of  Alexander  v.  Greene,  8  Hill 

(m)  Gordon  v.  Buchanan,  6  Yerg.  71 ;  (N.  Y.),  9,  and  was  decided  the  same 

Tuniey  v.  WUson,  7  id.  341.  way.     And  Branson^  J.,  thus  stated  the 
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>r*  171    steamboat  was  hired  *  to  take  a  vessel  throu^  the  ice,  it 

was,  in  this  employment^  no  common  carrier.  («)     Nor  are 

V  steam^tugs  and  tow-boats  whose  business  it  is  to  tow  yessels,  com- 

l":  mon  carriers  as  to  the  vessels  they  have  in  tow.  («) 

7       In  the  reign  of  Charles  II.  it  was  decided  that  a  ship  sailing  on 

the  ocean  may  be  a  common  carrier ;  (t)  and  this  decision  has 

since  been  repeatedly  confirmed ;  (u)  and  it  was  also  held  that 

an  action  lay  equally  against  the  master  and  owners  of  the  ves- 

grounds  of  the  decision  :  "  I  think  the  for  which  they  are  responsihle,  knowing 
defendants  are  not  common  carriers,  its  Talue  and  quality.  The  captain  or 
They  do  not  receive  the  property  into  owner  of  a  boat  undertaking  to  tow  a 
their  custody,  nor  do  they  exercise  any  loaded  canal  boat,  we  presume,  neither 
control  over  it,  other  than  such  as  results  inspects  the  carso,  nor  overhauls  it.  His 
from  the  towing  of  the  boats  in  which  it  contract  has  reference  to  size,  tonnage, 
is  laden.  They  neither  employ  the  mas-  and  obstruction,  to  which  tiie  power 
ter  and  hands  of  the  boats  towed,  nor  do  of  his  boat  is  to  be  applied ;  and  the 
they  exercise  any  authority  over  them  connection  of  his  boat  by  the  chain  or 
beyond  that  of  occasionally  requiring  rope  with  the  vessel  and  rafts  to  be 
their  aid  in  governing  the  flotilla.  The  conveyed  to  a  fixed  point,  is  the  limited 
goods  or  other  property  remain  in  the  control  he  has  over  the  property  thus 
care  and  charge  of  the  master  and  hands  transported.  It  was  an  apt  illustration 
of  the  boat  towed.  In  case  of  loss  by  of  the  learned  judge  who  delivered  the 
fire  or  robbery,  without  any  actual  de-  opinion  of  the  court  below,  in  saying: 
fault  on  the  part  of  the  defendants,  it  '  Wherein  does  tills  case  differ  in  prin- 
can  hardly  be  pretended  that  they  would  ciple  from  that  of  a  railroad  company, 
be  answerable,  and  yet  carriers  must  an-  or  the  State  furnishing  locomotive  en- 
swer  for  such  a  loss."  Tiiis  case  afteiv  gines  for  drawing  the  cars  of  individuals 
wards,  however,  came  before  the  Court  over  the  road?  The  application  of 
of  Errors,  and  was  overruled.  7  Hill  (N.  steam  power  to  towing  boats,  &c.,  is 
Y.),  633.  But  upon  what  principle  of  only  distinguishable  from  horse-power 
law  cannot  be  learned  from  the  opinions  where  it  can  be  used  in  Uie  extent  of  the 
delivered.  And  in  the  more  recent  cases  power.  Would  it  be  pretended  that  a 
of  Wells  t.  Steam  Navigation  Co.  2  man  who  furnished  horses  and  a  driver, 
Comst.  207,  in  the  Court  of  Appeals  in  to  tow  a  boat  or  raft,  Vras  an  insurer  or 
the  same  State,  this  decision  of  the  a  common  carrier  for  the  boat  to  be 
Court  of  Errors  is  declared  to  be  of  no  towed  and  its  contents ?  '"  It  has  been 
authority,  and  the  former  decisions  of  hdd^  however,  in  Louisiana,  that  the 
the  Supreme  Court  are  re-established,  owners  of  steam  tow-boats  are  liable  as 
The  same  rule  is  declared  in  the  case  of  conm&on  carriers.  See  Smith  v.  Fierce, 
Leonard  v.  Hendrickson,  18  Penn.  St.  40.  1  La.  840 ;  Adams  v.  New  Orleans  Steam 
And  Chambers,  J.,  says :  "  The  law  of  Tow-Boat  Co.  11  La.  40.  And  Mr.  Jus- 
liability  of  common  carriers  is  one  of  tice  Kane,  of  the  United  States  District 
public  policy,  and  is  to  be  maintained.  Court  for  the  Eastern  District  of  Penn- 
Does  this  policy  extend  to  the  towing  sylvania,  in  the  case  of  Vanderslice  r. 
of  boats  and  rafts  on  navigable  or  other  Steam  Tow-Boat  Superior,  13  Law  Rep. 
waters  ?  This  exercise  of  power  is  pe-  309,  urged  very  strongly  the  reasons  for 
culiar  and  limited.  It  is  generally  lor  holding  them  so  liable,  but  he  did  not 
short  distances,  under  the  eye  and  obser-  decide  the  point  See  The  Broeder 
vation  of  the  owner,  who  may,  and  often  Trow,  20  E.  L.  &  E.  634 ;  and  Arctic,  &c 
does,  accompany,  by  himself  or  his  Ins.  Co.  v.  Austin,  54  Barb.  569. 
agents,  the  property  that  is  towed  for  («)  Steam  Navigation  Co.  v.  Dan- 
him.  If  there  is  peril  from  the  sudden  dridge,  8  Gill  &  J.  248,  320. 
rise  of  the  water,  or  other  unforeseen  (ss)  Brown  v.  Clegg,  68  Penn.  St.  51. 
danger,  he  may  terminate  the  convey-  (/)  Morse  i^.  Slue,  1  Vent.  190,  238. 
ance  at  any  point  of  safety  in  his  opin-  (u)  Boucher  v.  Lawson,  Cas.  Temp, 
ion.  The  cargo  on  a  canal  boat  towed  is  Hardw.  84,  194 ;  Boson  i^.  Sandford,  1 
property  in  the  care  of  the  conductors  of  Show.  29. 101 ;  Goff  v,  Clinkard,  cited  in 
SQch  boat  as  common  carriers,  of  which  Dale  t;.  Hall,  1  Wils.  282.  See  also  the 
they  hare  the  exclusive  possession,  and  cases  cited  ante,  p.  *  169,  note  (j), 
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sel.  (v)  But  it  is  not  every  ship  that  carries  goods  for  another 
than  her  owner  that  becomes  a  common  carrier.  If  the  owner, 
or  hirer,  loads  her  with  his  own  cargo,  and  finding  some  room  to 
spare,  receives  the  goods  of  another  person  to  fill  this  room,  the 
ship  is  no  common  carrier ;  nor  is  she,  in  our  judgment,  unless 
she  is  what  is  sometimes  called  a  general  ship ;  that  is,  offered  to 
the  public,  as  ready  to  take  any  goods  of  any  owner  to  the  port  to 
which  she  is  bound.  Common  carriers  by  land  have  usually,  if 
not  always,  a  certain  distinct  route,  not  for  each  particular  jour- 
ney merely,  but  for  all  their  journeys.  That  is,  they  are  estab- 
lished and  known  to  the  public  as  carrying  upon  such  a  line  of 
transit,  and  upon  no  other.  This  is  true  also  of  ships  belonging 
to  an  established  packet  line.  Such  ships  would  stand  upon  the 
same  footing  as  ordinary  carriers  by  land,  and  there  seems  to  be 
no  reason  why  the  same  rules  of  law  should  not  apply  to  them. 
But  there  is  considerable  difference  between  such  a  ship  and  a 
general  ship  which  is  put  up  for  a  voyage  which  she  never  went 
before,  and  is  never  to  go  again.  K  the  question  were  wholly 
unsettled,  it  might  perhaps  be  doubted  whether  such  a  vessel 
becomes  a  common  carrier;  for  if  she  does,  it  can  hardly  be 
denied  that  she  is  bound  to  take  the  goods  of  any  one  who  offers 
them.  But  the  distinction  between  a  regular  packet-ship  and  a 
general  freighting  ship  for  a  particular  voyage,  does  not  seem  to 
have  been  taken  by  the  courts.  Still,  it  is  usual  in  all  ships  for 
the  master  to  give  a  bill  of  lading  for  goods  received,  by 
which  he  engages  to  deliver  them  to  *the  order  of  the  *172 
party  from  whom  he  receives  them,  certain  risks  excepted. 
This  ancient  document,  in  almost  universal  use  among  mercan* 
tile  nations,  undoubtedly  determines  the  rights  and  duties  of  the 
parties,  so  far  as  it  affects  them.  Thus,  it  usually  excepts  ^^  the 
perils  of  the  seas ; "  and  then  the  ship  is  not  responsible  for  a  loss 
by  one  of  these  perils,  although  it  could  not  be  referred  to  the 
•*act  of  Grod."(ttr)i    And  if  other  exceptions  were  introduced, 

(p)  See  ako  to  this  point,  Boson  v.  Navigation  Co.  27  Me.  132;    The  Brig 

Sandford,  1  Show.  29, 101.  Casco,  Dayies,  184 ;  Gordon  v.  Buchanan, 

(w)   Aa  to  what  losses  come  within  5  Yere.  71;   Tumej  v.  Wilson,  7  Yerg. 

the  exception  of  "perils  of  the  sea,"  see  340;    BaUer  v.  Fisher,  3  £sp.  67;    The 

the  following  cases.    Williams  v.  Grant,  Schooner  Reedside,  2  Snmner,  567 ;  King 

1    Conn.  487 ;    McArthnr    v.   Sears,  21  v.  Shepherd,  3  Story,  349 ;   Whitesides  v. 

Wend.  190;   Plaisted  o.  B.  &  K.  Steam  Thurlkill,12  Sm.&M.599;  The  Rebecca, 

*  As  to  **  thicTcs,"  *'  harratiy,"  or  "  damage,"  capable  of  beine  covered  bj  insaranre, 
see  Tavlor  v.  Liverpool  &  Great  Western  Steam  Co.  L.  R.  9  Q.  B.  546,  and  Spinetti  v. 
Atlas  Steamship  Ca  80  N.  Y.  71. 
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they  would  limit  the  liabiliiy  accordingly.  So  also  if  a  ship  is 
hired  by  a  charter-party,  to  carry  goods  for  the  hirers  on  a  cer- 
tain Toyage,  or  a  certain  time,  and  upon  certain  terms,  this  char- 
ter determines  the  relation  of  the  parties,  and  their  rights  and 
responsibilities,  and  not  the  law  of  common  carriers. 

Bailroad  companies  have  carried  goods  but  for  a  short  period ; 
but  wherever  they  are  established  they  supersede  almost  all  other 
modes  of  conveyance;  they  exist  expressly  to  carry  goods  and 
passengers;  their  termini  and  routes  are  definitely  fixed;  they 
advertise  for  freight,  offering  to  the  public  the  terms  on  which 
they  will  receive  it.^  It  seems  strange  that  a  doubt  whether 
they  were  common  carriers  could  ever  have  existed;  that  they 
are,  is,  however,  abundantly  settled  by  authority,  (x)  And  re- 
ceivers of  railroad  companies,  if  liable  as  carriers  in  their  own 
State,  may  be  sued  as  such  in  another  State,  (xx)  And  trustees 
for  mortgage  bondholders,  when  in  possession  and  running  the 
railroad,  are  liable  as  common  carriers,  (xjf) 

It  has  been  said  that  there  is  no  difference  between  railroads 

and  common  highways,  as  to  the  care  necessary  in  the  construe* 

tion  and  management  of  vehicles  used  upon  them,  (y) 

*  173    Owners  *  of  cars  are  liable  as  common  carriers,  although 

the  State  owns  and  manages  the  railroads,  (z) 

Thei*e  are  some  peculiarities  in  the  law  which  regulates  the  liar 
bilities  of  railroad  companies,  which  we  shall  speak  of  hereafter. 

Ware,  188, 210 ;  Van  Sjckel  v.  The  Ewing,  by  their  passenger  trains,  and  evidence  of 

Crabbe,  405 ;  The  Newark,  1  Blatchf .  C.  one  or  two  instances  in  which  they  have 

C.  208 ;  Clark  v.  Barnwell,  12  How.  272 ;  so  carried  will  not  prove  that  they  in- 

Rich  V.  Lambert,  12  How.  347.    As  to  tended  to  hold  themselves  oat  as  such 

rats,  Laveroni  v.  Drury,  16  £.  L.  &  E.  carriers,  but  the  presumption  will  be  that 

510 ;  8.  c.  8  Exch.  166.    As  to  the  excep-  the  goods  were  carried  in  this  manner  for 

tion  of  loss  by  "  robbers,"  or  "  dangers  of  temporary  convenience  only.    Elkins  r. 

the  roads,"  see  De  Rothschild  i;.  K.  M.  Boston  &  Maine  Railroad  Co.  2  Foster 

Steam  Packet  Co.  14  £.  L.  &  E.  827 ;  8.  o.  (N.  H.),  275. 

7  Exch.  734.    See  post,  chapter  on  the  Law         {xx\  Paige  v.  Smith,  99  Mass.  395. 
of  Shipping.  \xv)  Rogers  v.  Wheeler,  2  Lans.  486. 

Ix)  Thomas  i;.  Boston  &  P.  R.  R.  Co.  (y)  Beers  w.  Housatonic  R.  R.  Co.  19 

10  Met.  472 ;  Pickford  v.  Grand  Junction  Conn.  566. 

R.  R.  Co.  8  M.  &  W.  372;  Norway  Plains  (z)    Peters  v,  Rylands,  20  Penn.  St. 

Co.  p.  B.  &  M.  R.  R.  Co,  1  Gray,  263.  497.  See  also  Schopman  v,  B.  &  W,  R.  R, 

They  are  not  common  carriers  of  goods  Co.  9  Cosh.  24.    See  post,  p.  *250. 

^  That  railroad  companies  are  carriers  for  hire,  and.  being  engaged  in  a  public  em* 

I)loyment  affecting  the  public  interest,  are,  unless  protected  bv  their  chaners,  subject  to 
egislative  control  as  to  their  rates  of  fare  and  freiirht,  see  Chicago,  &c.  R.  Co.  v.  Iowa, 
94  U.  S.  155.  Rae  v.  Grand  Trunk  R.  Co.  14  Fed.  Rep.  401,  decided  that  a  State  may 
require  a  railroad  to  draw  cars  of  other  corporations  at  reasonable  times  and  for  reason- 
able compensation. 
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Still  more  recently  telegraph  companies  have  been  establiehed, 
and  are  now  very  largely  employed  for  the  conveyance  of  meB- 
sages.  Communication  by  telegraph  is  so  peculiar  in  its  nature, 
that  it  must  be  governed  by  peculiar  laws,  nor  can  they  exist  as 
a  system  until  that  be  created  by  statutory  provisions,  or  by  ad« 
ju^cation.  We  give  the  principles  and  cases  which  relate  to  this 
subject  in  the  chapter  on  the  Law  of  Telegraphs. 


SECTION  VII. 


OBUGAtlONS  OF  A  COMMON  CABBIEB. 

A  private  carrier  may  or  may  not  carry  for  another,  as  he  pre* 
fers.  But  a  common  carrier  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to  all  the  responsibilities 
incident  to  his  employment ;  and  is  liable  to  an  action  in  case  of 
refusal,  (i)  But  he  is  entitled  to  his  pay ;  h^  may  demand  it, 
and  if  it  be  refused,  he  may  refuse  to  carry  the  goods.  The 
owner  of  the  goods  may  tender  him  the  freight-money ;  or,  if  the 
money  is  not  demanded  by  the  carrier,  he  may  aver  and  prove 
that  he  was  ready  and  willing  to  pay  the  freight-money, 
and  this  will  be  equivalent  to  a  tender.  ((?)     *  Payment      *  174 

(6)  Ume  V.  Cotton,  12  Mod.  472,  484;     v.  Pigott,  cited  in  Cartwright  v. 

Jackson  v.  Rogers,  2  Show.  327 ;  Johnson  Rowley,    2    Esp.    723 ;    Parker    v.    The 

V.  Midland  Siilway  Co.  4  Exch.  367 ;  Bristol  &  £.  Railway  Co.  7  £.  L.  &  £. 

Pickford  V.  The  Grand  Junction  Railway  528 ;  8.  c.  6  Exch.  184,  702.    The  same 

Co.  8  11  &  W.  372 ;  East  Tennessee  R.  K.  rule  holds  where  the  carrier,  not  having 

Co.  V.  Nelson,  1  Cold.  271.     Contra,  Costa  received  his  pay  in  advance,  nor  made  any 

B.  R.  Co.  p.  Mobs,  23  CaL  323.  special  agreement,  refuses  to  deliver  the 

(e)  Pickford  v.  The  Grand  Junction  goods  at  the  end  of  his  transit  until  he  is 
Bailwvr  Co.  8  M.  &  W.  372 ;  8.  c.  12  id.  paid  a  larger  sum  for  the  carriage  than  he 
766.  So  if  the  carrier  demands  payment  is  entitled  to  receive.  Thus  in  Ashmole 
before  he  receives  the  goods,  and  demands  v.  Wainwright,  2  Q.  B.  837,  the  def end- 
a  larger  sum  than  he  is  entitled  to  receive,  ants,  common  carriers,  refused  to  deliver 
the  owner  of  the  ffoods  may  pay  him  such  the  plaintiff's  goods,  which  they  had  car- 
sum  as  he  demanos,  under  protest,  and  re-  ried  for  him,  except  on  payment  of  £5  5a. 
cover  back  the  excess  in  an  action  for  charges.  He  insisted  that  he  was  not 
money  had  and  received.  And  to  entitle  liable  to  pay  any  thing ;  but  ultimately, 
him  to  recover  in  this  action,  it  is  not  ne-  the  defendants  having  said  that  they 
cessaiy  that  he  should  make  a  tender  to  would  take  nothing  less  than  the  whole 
the  carrier  of  such  sum  as  he  is  entitled  to  sum,  he  paid  the  whole  to  regain  his 
receive.  Parker  v.  The  Great  Western  goods,  protesting  that  he  was  not  liable 
Railway  Co.  7  Man.  k  G.  253,  8  £.  L.  &  to  pay  any  thing,  and  that  if  he  was 
£.  426,  11  C.  B.  545 ;  Edwards  v.  The  liable,  the  charge  was  exorbitant.  He 
Great  Western  Railway  Co.  8  E.  L.  &  E.  had  not  tendered  or  named  any  smaller 
447;  8.  c.  11  C.  B.  588;  Crouph  v.  The  sum.  Afterwards,  without  having  de- 
Umdaa  Railway  Co.  2  Car.  &  K.  789;  manded  the  return  of  any  surplus,  he 
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of  the  fare  has  been  inferred  without  proof,  from  the  mere  usage 
to  pay ;  (d)  but  we  doubt  whether  this  could  safely  be  adopted  as 
a  general  rule. 

Carriers  are  not  bound  to  adopt  every  contrivance  invented  or 
supposed  to  promote  the  safety  of  the  goods  they  carry,  but  are 
bound  to  apply  any  apparatus  known  to  be  useful  and  in  common 
use.  (rfcf)  ^ 

An  act  of  Congress  was  passed  March  8, 1851,  entitled  **  An 
act  to  limit  the  liability  of  ship-owners  and  for  other  purposes ; " 
and  under  the  provisions  of  this  act  it  is  held  that  a  carrier  by 
water  is  not  liable  for  the  baggage  of  a  passenger  destroyed  by 
fire  without  the  carrier's  default,  {de)  But  this  statute  does  not 
apply  to  a  conmion  carrier  who  ships  goods  over  a  part  of  his 
route  on  a  vessel  which  he  neither  owns  nor  charters ;  and  he  is 
liable  for  injury  to  goods  caused  by  an  accidental  fire  on  such  a 
vessel.  (4f ) 

It  is  a  good  excuse  for  the  carrier's  refusal  that  his  carriage 
was  full,  («)  or  that  the  goods  would  endanger  him,  or  incur 
themselves  extraordinary  danger,  (/)  or  are  not  such  as  he  car- 


bronght  aasumpsit  for  money  bad  and 
received,  claiming  by  bis  particular  tbe 
whole  sum,  as  having  been  paid  in  order 
to  obtain  possession  of  his  goods,  under 
protest  that  he  was  not  liable  to  pay  tbe 
same,  or  any  part  thereof,  or,  if  ne  was 
liable  to  pay  some  part,  that  the  sum  was 
exorbitant.  The  jury  havine  found  that 
the  defendant  was  entitled  to  charge 
£1  10s.  ed.,  the  court  held,  that  the 
plaintiff  was  entitled  to  recover  the  dif- 
ference in  this  form  of  action ;  and  that  it 
was  not  necessary  to  his  right  of  recovery 
that  he  should  have  tendered  any  specific 
sum.  But,  semUe,  per  PcUteson,  J.,  that  if 
a  party,  simply  denying  that  any  thins  is 
due,  tenders  a  sum  which  is  accepted,  out 
which  exceeds  the  sum  legally  demand- 
able,  he  cannot  recover  back  tne  excess. 
This  case  was  doubted  by  Pollock,  C  B., 
in  the  case  of  Parker  v.  The  Bristol  &  £. 
Railway  Co.  7  £.  L.  &  £.  528;  s.  o.  6 
Exch.  184,  702,  on  the  ground  that  the 
action  for  money  had  and  received,  must 
be  brought  for  a  definite,  clear,  and  cer^ 
tain  sum,  and  not  for  some  unknown  sum, 
which  is  to  depend  upon  the  verdict  of 
the  jury,  who  are  to  aecide  whether  the 
defendant  has  received  the  money  or  not. 
He  stated,  however,  that  the  doubt  be- 
longed exclusively  to  his  own  mind,  and 


not  to  that  of  the  rest  of  the  court,  who 
were  satisfied  with  the  decision,  and  alto- 

f  ether  agreed  with  it,  not  merely  as  a 
indiug  authority,  but  as  agreeable  to 
their  own  opinion  and  judgment. 

{d)  McGiU  V.  Bowand,  3  Penn.  St. 
451. 

(dd)  Steinweg  v.  Erie  R.  R.  Co.  48  N. 
Y.  123 ;  Case  v.  Northern,  &c  R.  R.  Co. 
59  Barb.  644. 

{de)  Chamberlain  v.  Western  Trans- 
portation Co.  44  N.  Y.  305. 

(df)  Hill  Manufacturing  Co.  0.  Boston, 
&c.  &.  R.  Co.  104  Mass.  122. 

(«)  Lovett  v.  Hobl)8,  2  Show.  127.  But 
not,  it  seems,  if  he  has  issued  a  ticket  for 
the  journey,  and  has  put  no  condition  to 
his  liability.  Hawcroit  v.  Great  Northern 
RaUway  Co.  8  £.  L.  &  £.  362. 

(/)  £dwards  v.  Sherrat,  1  East,  604 ; 
Pate  V.  Henry,  5  Stew.  &  P.  101.  But 
where,  to  an  action  against  the  defendants 
as  common  carriers  for  refusing  to  carry  a 
package  of  the  plaintiff,  the  defendants 
plead^  that  when  the  package  was  ten- 
dered they  requested  the  plaintiff  to  in- 
form them  of  its  contents,  and  that  the 
plaintiff  refused  to  do  so,  wherefore  and 
i)ecause  the  defendants  did  not  know  what 
the  package  contained,  they  refused  to  re- 
ceive and  carry  it ;  the  plea  was  kdd  bad. 


1  See  also  Caldwell  v.  New  Jersey  Steamboat  Co.  47  N.  Y.  282. 
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ries  in  the  known  and  usual  course  of  his  business ;  (g)  ^  or  that 
he  cannot,  at  the  time  and  in  the  way  proposed,  receive  them 
without  unreasonable  loss  and  inconvenience.  And  he  is 
not  *  obliged  to  receive  them  until  he  is  ready  to  set  forth  *  175 
on  his  route.  (A)  And  if  perishable  goods  are  offered  him 
by  one  owner,  and  goods  non-perishable  by  another  owner,  and  he 
cannot  take  all,  he  may  take  the  perishable  goods,  as  they  will 
suffer  most  by  the  delay.  (hK) 

A  common  carrier  may  make  what  contract  he  wiU  as  to  his 
compensation ;  but  a  tender  of  his  U9ual^  or  of  a  reasonable 
compensation,  obliges  him  to  carry  ;(f)  and  when  he  carries 
without  special  agreement,  this  is  all  the  compensation  he  can 
recover.  If  he  carries  articles,  as  for  example,  bags  of  grain, 
for  freight,  and  is  to  return  the  empty  bags  without  charge  for 
freight,  this  is  not  a  gratuitous  carriage  of  the  bags,  as  the 
freight  paid  for  the  full  bags  is  compensation  also  for  the  return 
of  empty  bags,  (ii)  In  the  absence  of  special  agreement,  he 
must  treat  all  persons  alike ;  but  it  is  said  that  he  is  under  no 
obligations  at  common  law  to  charge  equal  rates  of  carriage  to 
all  his  customers,  (y)  Where  required  by  statute  to  make  rea- 
sonable and  equal  charges  against  all,  he  cannot,  by  by-laws  or 
rules,  discriminate  as  to  amounts  or  modes  of  computation  be- 
tween persons  according  to  their  occupations,  but  must  carry  the 
Bame  amount,  the  same  distance,  for  the  same  price,  for  all 
persons,  (i)  * 

All  carriers  are  held  to  act  by  their  agents,  and  to  be  responsi- 
ble for  the  acts  of  their  servants  and  agents,  under  the  common 
rules  of  agency.  (J) 

for  that  a  carrier  has  no  ^neial  right,  in  (i)  Harris  v.  Packwood,  3  Taunt.  264. 

anj  case  and  under  all  circamstances,  to  (ii)  Pierce  v.  Milwaukee,  &c.  R.  R.  Co. 

require  to  be  informed  of  the  contents  of  23  Wise.  387. 

packages  tendered  to  them  to  be  carried.  (j)    Baxendale   v.    Eastern  Comities 

{^)    Sewall    V.  Allen,  6   Wend.  335 ;  Railway  Co.  93  Eng.  C.  L.  63. 

TnnneU  v.  Pettijohn,  2  Harring.  (Del.)  (ifc)  tickford  v.  Grand  Junction  Rail- 

48;    Citizens  Bank  v.  Nantucket  Steam-  way  Co.  10  M.  &  W.  399;  Parker  v.  Great 

boat  Co.  2  Story,   16;    Johnson  v.  The  Western  Railway  Co.  7  Man.  &  G.  263,  8 

Midland  Railway  Co.  4  Exch.  367.  E.  L.  &  E.  426,  11  C.  B.  545 ;  Edwards  v. 

(h)  Lane  v.  Cotton,  1  Ld.  Raym.  646,  Great  Western  Railway  Co.  8  E.  L.  &  E. 

652  ;  a.  c.  1  Comyns,  100,  105.  447  ;  s.  c.  11  C.  B.  588 ;  Crouch  ».  The 

(hh)  Marshall  v.  New  York,  &c  R.  R.  London  Railway  Co.  2  Car.  &  K.  789. 

Co.  45  Barb.  502.  (/)  See  Machu  v.  Railway  Co.  4  Exch. 

1  A  carrier,  in  the  absence  of  improper  concealment  by  the  shipper,  must  iDquire  as 
to  the  natare  and  value  of  goods  shipped,  failing  to  do  which  he  cannot  escape  liability. 
Merchants',  ftc.  Co.  v.  BoUes,  80  111.  473. 

>  See  McDnflbe  v.  Portland,  &c.  R.  Co.  52  N.  H.  430;  Messenger  v.  Penn.  R.  Co 
8  Vroom,  531 ;  Stewart  v.  Lehigh,  &c.  R.  Co.  9  Vroom,  505. 
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li  the  character  of  the  goods  carried  is  substantially  changed 
by  a  cause  for  which  the  carrier  is  responsible,  the  owner  need 
not  receive  them,  and  the  carrier  is  responsible  for  their  whole 
value,  and  a  recovery  thereof  from  him  vests  the  property 
therein  in  him ;  but  if  only  partially  injured,  the  carrier  is  Uable 
only  to  the  extent  of  the  injury,  and  the  property  in  the  goods 
remains  in  the  owner,  (m) 

It  is  now  common  to  send  articles  by  a  carrier,  who  is  to  re- 
ceive the  price  on  delivery  of  the  goods.  He  is  the  agent  of 
the  sender  for  this  purpose.  From  the  cases  it  would  seem  that 
if  the  carrier  undertakes  to  collect  the  price,  he  must  do  so,  and 
if  he  delivers  the  article  without  receiving  the  price,  he  makes 
himself  liable  therefor,  (mm)  ^  But  it  is  also  held  that  merely 
marking  the  article  G.  0.  D.,  or  Gash  on  Delivery,  is  not  enough 
to  make  him  liable  without  some  undertaking  on  his  part;  but 
this  may  be  proved  directly,  or  inferred  from  a  usage,  (mn) 


SECTION  vni. 

WHEN  THE  RESPONBIBIUTT  BEGINS. 

As  soon  as  the  goods  are  delivered  and  received,  they  are 
at  the  risk  of  the  carrier.  This  reception  of  them  may 
*176  be  specific  *or  general,  and  according  to  the  usage  of 
his  business ;  and  it  may  be  actual  or  constructive,  (n)  ^ 
But  the  delivery  to  the  carrier  is  not  complete  if  the  goods  are 
still  in  charge  of  the  owner  or  his  representative ;  the  delivery 
must  place  the  goods  in  the  custody  of  the  carrier,  (o)  ^    The  de- 

415,  and  Batcher  v.  L.  &  S.  W.  R.  Co.  16  (n)  Merriam  v.  The  Hartford  Railroad 

C.  B.  13.  Co.  20  Conn.  354. 

(m)  Hackett  v,  B.  C.  &  M.  R.  R.  Co.  (o)  Brind  v.  Dale,  8  C.  &  P.  207.    It 

35  N.  H.  390.  freqaentlj  becomes  a  difficult  question  of 

(mm)  Meyer  v.  Lemcke,  31  Ind.  308.  ^t,  whether  ^oods  have  been  so  deliv- 

hmn)  Chicago,  &c.  R.  R.  Co.  t*.  Merrill,  ered  to  a  earner  as  to  be  in  his  custody 

48  ni.  425.  and  under  his  control,  or  whether  they 

1  If  a  consider  instructs  an  express  company  not  to  permit  the  consignee  to  ex- 
amine the  goods  sent,  before  delivery  and  payment  of  charges,  the  company^s  sgent  is 
authorized  to  refuse  such  an  examination,  and  incurs  no  personal  liability  by  returning 
the  goods  to  the  consignor.    Wiltse  v.  Barnes,  46  la.  210. 

*  See  Green  v.  Milwaukee,  &c.  R.  Co.  38  la.  100. 

•  Kent  V.  Midland  R.  Co.  L.  R.  10  Q.  B.  1.  Clark  v.  Bums,  118  Mass.  275,  held 
tfact  the  owner  of  a  steamship  is  not  liable  as  a  common  carrier  for  a  watch  worn  by  a 
passenger  on  his  person  by  day,  and  kept  by  him  within  reach  by  night,  whether  re- 
taine<i  upon  his  person,  or  placed  under  nis  pillow,  or  in  a  pocket  of  bis  clothing  hanging 
near  him. 
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livery  to  a  ship  is  complete  *  when  the  master,  or  mate,  or    *  177 
other  agent  of  the  owner,  receives  them,  either  at  the  ship, 

itill  continae  nnder  the  control  of  the  defendant  brought  his  cart  to  the  plain- 
owner  or  his  servant.    There  are  several  tiff's  house,  where  the  goods  were  loaded 
cases  in  the  books  which  have  turned  upon  in  the  presence  of  the  phiintiff  himself, 
this  question.    Thus,  in  the  case  of  the  and  with  the  assistance  of  two  of  the 
East  India  Co.  t7.  Pullen,  2  Stra.  690,  an  plaintiff's  servants;  that  the  plaintiff  hav- 
action  was  brought  against  the  defendant  inff  observed  that  the  tarpaulin  which  the 
as  a  common  carrier,  on  an  undertaking  to  defendant  had  brought  for  the  purpose  of 
carry  for  hire  on  the  River  Thames,  from  covering  the  cart  was  too  small,  the  de- 
the  ship  to  the  company's  warehouses.    It  fendant  said,  "  I  have  plenty  of  sacks,  and 
appeared  in  evidence  that  the  defendant  I  will  warrant  the  goods  shall  go  safe ; " 
was  a  common  lighterman,  and  that  it  was  that,  on  account  of  the  defendant's  being 
the  usage  of  the  company,  on  the  unship-  a  stranger  to  the  plaintiff,  the  latter  sent 
piDg  of  their  goods,  to  put  an  officer,  who  one  of  his  own  porters  with  the  cart,  who 
was  called  a  guardian,  into  the  lighter,  who,  would  otherwise  have  gone  by  the  stage ; 
as  soon  as  the  lading  was  taken  m,  put  the  that  this  porter,  in  the  course  of  the  jour- 
i-ompany's  locks  on  the  hatches,  and  went  ney,  paid  a  person  for  watching  the  goods 
with  the  goods  to  see  them  safely  deliv-  one  night;   and  that  the  goods  in  the 
ered  at  the  warehouse.    It  appeared  that  course  of  the  journey  were  damaged  by 
such  was  the  course  in  this  case,  an^  part  rain.    UpK>n  these  facts,  the  jury,  under 
of  the  goods  were  lost.    Upon  this  evi-  the  direction  of  Lord  Eldcn,  before  whom 
dence,  Hayinond,  C.  J.,  was  of  the  opinion  the  case  was  tried,  found  a  verdict  for  the 
that*' this  differed  from  the  common  case,  plaintiff.    And  a  rule  mat  having  been 
this  not  being  any  trust  in  the  defendant,  obtained  for  setting  this  verdict  aside  and 
and  the  goods  were  not  to  be  considered  entering   a   nonsuit,  Chambref  J.,   said : 
as  ever  having  been  in  his  possession,  but  "  This  is  a  very  clear  case.    The  defend- 
in  the  possession  of  the  company's  servant,  ant  is  not  a  common  carrier  by  trade,  but 
who  had  hired  the  lighter  to  use  himself."  has  put  himself  into  the  situation  of  a 
The  phiintiff  was  accordingly  nonsuited,  common  carrier  by  his  particular  war- 
So  in  the  case  of  Tower  v.  The  Utica  &  S.  ranty.     As   to    possession,   that    seems 
Railroad  Co.  7  HiU  (X.  T.),  47,  where  an  clearly  proved  by  the  circumstances  of 
action  was  brought  to  charge  a  railroad  the  case;  the  defendant  attends  with  his 
company  as  common  carriers,  for  the  loss  horse  and  cart  at  the  plaintiff's  house, 
of  an  overcoat  belonging  to  a  passenger,  where  the  ffoods  are  delivered  to  him  and 
and  it  appeared  that  the  coat  was  not  put  into  the  cart  by  the  plaintiff's  ser- 
delivered  to  the  defendants,  but  that  the  vants.     This  is  a  complete  possession, 
passenger,  having  placed  it  on  the  seat  How  is  this  affected  by  the  presence  of 
of  the  car  in  wnich  he   sat,  forgot  to  the  plaintiff's  servant?    It  has  been  de- 
take  it  with  him  when  he  left,  and  it  termmed,  that  if  a  man  travel  in  a  sca^e- 
was  afterwards  stolen ;  it  was  held  that  coach,  and  take  his  portmanteau  with  him, 
the  defendants   were   not  liable.     And  though  he  has  his  eye  upon  the  portman- 
NeUon,  C.  J.,  said :  "  The  overcoat  was  teau,  yet  the  carrier  is  not  absolved  from 
not  d^ivered  into  the  possession  or  cus-  his  responsibility,  but  will  be  liable  if  the 
tody  of  the  defendants,  which  is  essential  portmanteau  be  lost.     In  this  case  the 
to  their  liability  as  carriers.    Being  an  plaintiff,  for  greater  caution,  sends  his 
article  of  wearing  apparel  of  present  use,  servant  with  the   goods,  who  pays  for 
and  in  the  care  and  Keeping  of  the  trav-  watching  them,  because  he  apprehends 
eller  himself  for  that  purpose,  the  defend-  danger  of  their  being  stolen.    So  the  man 
ants  have  a  right  to  sa^  that  it  shall  be  who  travels  in  a  stage  has  some  care  of 
regarded  in  t&  same  Lffht  as  if  it  had  his  own  property,  since  it  is  more  for  his 
been  upon  his  person.    No  carrier,  how-  interest  that  the  property  should  not  be 
ever  discreet  and  vigilant,  would  think  of  lost  than  that  he  should  have  an  action 
taming  his  attention  to  property  of  the  against  the  carrier.    This  case  bears  no 
paasenger  in  the  situation  of  the  article  resemblance  to  that  cited  from  Strange, 
in  (loestion,  or  imagine  that  any  responsi-  for  there  the  decision  proceeded  on  the 
bility  attached  to  him  in  respect  to  it."  usage  of  the  East  India  Company,  who 
On  the  other  hand,  in  Robinson  v.  Dun-  never  intrust  the  lighterman  with  their 
more,  2  B.  &  P.  416,  it  appeared  in  evi-  goods,  but  give  the  whole  charge  of  the 
dence  that  the  plaintiff,  who  was  an  up-  property  to  one  of  their  own  officers,  who  is 
holsterer,  having  occasion  to  send  some  called  a  guardian."    The  rule  was  accord- 
mrnitare  into  the  country,  agreed  with  ingly  discharged.    See  also  Richards  c. 
the  defendant  to  take  the  same;  that  the  The  London  Railway  Co.  7  C.  B.  830/ 
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or  on  the  wharf,  or  in  a  warehouse,  if  such  delivery  and  receipt 
be  according  to  the  usage.  And  the  owners  of  the  ship  forthwith 
become  insurers  as  to  all  but  the  cases  excepted  by  law,  or  by 
the  bill  of  lading,  (p)  Delivery  may  be  made  in  a  di£Ferent  way, 
or  at  a  different  time  or  place,  from  that  which  is  usual,  or  noti- 
fied to  the  public ;  such  difference  being  requested,  or  suggested 
by  the  carrier,  or  his  agent,  or  sanctioned  by  him  by  receiving 
the  goods  without  objection,  and  entering  them  on  the  way- 
bill. (})  The  responsibility  of  the  carrier  is  fixed  by  his  accept- 
ance of  the  goods  without  objection,  whatever  be  the  manner 

of  the  delivery.  Nor  is  it  necessary  to  complete  the  deliv- 
*  178    ery  that  the  goods  should  be  *  entered  on  the  way-bill  or 

freight-list,  or  any  written  memorandum  made,  (r)  But 
delivery  to  a  clerk  of  the  carrier,  outside  of  the  carrier's  office, 
is  not  a  delivery  to  the  carrier  until  tRe  parcel  comes  into  actual 
possession  of  the  carrier's  agent  for  that  purpose,  (rr)  Nor  is 
delivery  at  the  proper  place  without  notice  to  the  proper  per- 
son, (rs)  unless  the  place  is  one  which  the  carrier  indicates  as 
that  where  goods  for  him  should  be  put,  and  will  then  be  under 
his  care. 

The  same  person  may  be  a  common  carrier  and  also  a  war&- 

White  V.  Wiimiflimmet  Co.  7  Cosh.  155;  ton  to  Hartford,  and  was  entered  on  the 

Maybin  v.  Railroad  Co.  8  Rich.  L.  241 ;  way-bill  by  the  agent  when  he  received  it. 

Midland  Rulway  v,  Bromley,  17  C.  B.  he  having  previoufily  directed  the  person 

372.  who  had  the  care  of  the  package  to  bring 

(d)  Cobban  r.  Downe,  5  Esp.  41.  Bat  it  to  the  poet-ofiice;  and  the  package  was 
a  delivery  to  any  of  the  crew  is  not  snfS-  lost  before  reaching  Hartford ;  it  was  held, 
cient,  they  not  beinff  authorized  agents  that  the  owners  of  the  coach  were  liable 
for  that  purpose.  Leigh  v.  Smith,  1  C.  &  to  the  owner  of  the  package  for  its  value, 
P.  638.  And,  generaHy,  a  delivery  to  a  the  delivery  at  the  post-omce  being  with 
servant  of  the  carrier  milbt  be  to  one  an-  the  assent  of  their  agent.  Phillips  v. 
thorized  to  receive  the  goods.  Therefore,  Karle,  8  Pick.  182.  See  also  Fickford  v. 
where  the  plaintiff  delivered  a  package  to  The  Grand  Junction  Railway  Co.  12  M.  & 
the  driver  of  a  coach,  who  had  no  author-  W.  766 ;  s.  c.  8  id.  372.  So  in  Powhatan 
ity  to  receive  and  enter  it  on  the  way-bill.  Steamboat  Co.  v.  Appomattox  R.  R.  Co. 
but  consented  to  carry  it  on  to  the  next  24  How.  247,  it  was  aecided,  that  after  a 
agent  and  have  it  entered ;  it  was  held  to  railroad  company  had  received  goods  into 
be  no  delivery  to  the  carrier.  Blanchard  their  depot  on  Sunday,  their  duty  of  safe- 
ty. Isaacs,  3  Eiarb.  388.  The  master  of  a  keeping  was  not  within  the  prohibition  of 
vessel  cannot  bind  the  owner  by  a  bill  of  the  Virginia  Sunday  law,  and  if  the  ^oods 
lading  for  goods  not  actually  put  on  board,  are  burned  the  company  is  responsible  for 
Grant  v.  Norway,  2  £.  L.  «  £.  337 ;  s.  c.  the  loss. 

10  C.  B.  665;  Hubbersty  v.  Ward,  18  £.  (r)  Citizens  Bank  v.  Nantucket  Steam- 

L.  &  E.  551 ;  B.  c.  8  Exch.  330;  Coleman  boat  Co.  2  Stoiy,  16,  35. 

V.  Riches,  29  E.  L.  &  £.  323;  8.  c.  16  C.  (rr)  Croukite  v.  Wells,  32  N.  Y.  247; 

B.  104.  and  see  Missouri,  &c.  Co.  v.  Hannibal,  &c. 

(9)  Therefore,  where  a  package  was  R.  R.  Co.  35  Mo.  84;  and  Hotchkiss  r. 

delivered  to  the  agent  of  a  stagecoach  Artisan's  Bank,  42  Barb.  517. 

company,  at  the   post-office,  where  the  Ira)  Grosvenor  v.  N.  Y.,  &c.  R.  R.  Ca 

stage  was  standing,  and  not  at  the  office  39  N.  Y.  34. 
of  the  company,  to  be  carried  from  Bos- 
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houseman,  or  an  innkeeper,  or  a  wharfinger,  or  a  forwarding- 
merchant.  And  goods  may  be  delivered  to  him  and  lost,  under 
circumstances  which  would  render  him  liable  if  he  received  them 
as  a  carrier^  but  not  if  he  received  them  in  another  capacity, 
the  loss  not  having  occurred  through  his  negligence.  And  it  is 
sometimes  quite  difficult  to  determine  in  what  capacity  the  goods 
were  received.  («) 

(f )  See  the  case  of  Roberts  v.  Tamer,  defendants,  receiving  the  goods  with  the 
12  Johns.  232,  cited  and  stated  fnllr  ante,  accompanying  memorandum,  and  trans- 
p.  *  139,  note  (k).    The  point  considered  porting  or  causing  the  same  to  be  trans- 
m  that  case  came  onder  discossion  again  ported    by  vessel  to    Chicago,  were    to 
in  the  case  of  Teal  r.  Sears,  9  Barb.  317.  be  regarded  as  impliedly  contracting  to 
It  was  an  action  on  the  case  against  the  carry ;  and  upon  such  a  rec*eipt  tlie  risk 
defendants  as  common  carriers,  to  recover  of  a  carrier,  and  not  that  of  a  unrehousC' 
for  the  loes  of  a  case  of  goods.    The  facts  man  or  Jbrwarder,  attached.     Roberts  r. 
were  as  follows :  On  the  6th  of  October,  Turner  having    been  cited    for  the    de- 
1846,  the  plaintifis  shipped,  at  Albany,  fendants,   Wnghi,  J.,  who  delivered  the 
three  cases  of   eoods  for  Buffalo,  on  a  opinion  of  the  court,  thus  endeavored  to 
canal  boat.    A  bill  of  lading  was  made  distin^ish  the  two  cases :  "  We  are  re- 
oat  by  the  plaintiffs,  and  forwarded  by  ferreuto  Roberts  v.  Turner,  12  Johns.  232, 
the  captain  of  the  canal  boat,  with  direc-  as  controlling  this  case.  That  case  was  de- 
tions  to  deliver  the  goods  in  the  biU  as  cided  in  1815.    But  without  referring  to 
addressed,  and   collect  the   charges   for  the  actual  condition  of  the  business  of  the 
transporting  on  the  canaL     The    three  country  since  that  decision,  the  case  is  dis- 
eases were  marked  on  the  bill,  "  A.  B.  tinguishable  from  the  present,  in  that  the 
Case,  Chicago,  by  vessel,  care  of  Sears  &  whole  facts  showed  that  Turner  acted  but 
Griffith,  Buffalo'."     The  cases  were  re-  as  a  forwarder  of  the  goods.    He  kept  a 
ceived  by  Sears  &  Griffith  (the  defend-  stor^at  Utica,  where  produce  was  left  by 
auts),  at  Buffalo,  on  the  14th  of  October,  the  public  to  be  forwarded  by  boats  or 
ind  they  paid  the  canal  charges,  indors-  wagons  to  Albany.     He  had  no  interest 
ing  a  receipt  therefor,  and  a  memoran-  in  the  boats  or  wagons.    The  plaintiff 
dnm  of  the  receipt  of  the  eoods,  on  the  knew,  when  his  ashes  were  left  to  be  sent 
bill  of  lading.      The  defendants  were  at  to  Albany,  that  Turner's  only  business,  in 
the  time  engaged  in  the  forwarding  and  relation  to  the  carriage  of    e;oods,  con- 
commission    business  at   B.     ThaA  was  sisted  in  forwarding  them.    This  was  also 
their  principal  business,  but  they  were  understood  by  the  public ;  and  that  with- 
intereAed  to  some  extent  in  a  transport-  out  any  concern  in  the  vessels  b^  which 
ing  line  on  the  canal,  and  also  in  at  least  the  goods  were  forwarded,  or  any  interest 
one   vessel    carrying    freight   upon    the  in  the  freight,  they  were  stored  with  liim 
lakes.    On  the  17th  of  October,  the  de-  merely  for  the  purpose  of  forwarding  by 
fendants  shipped  the  goods  on  board  the  others ;  he  takmg  upon  himself  the  ex- 
fchooner  C,  a  transient  vessel  which  ran  penses  of  transportation,  for  which  he  re- 
between  Buffalo  and  Chicago,  in  which  ceived  a  compensation  from  the  owners  of 
they  had  no  interest.    They  took  the  cap-  the  ffoods.    But  this  was  not  the  position 
tun's  receipt,  and  made  a'  bill  of  lading  of   tne  defendants  in  the  present   suit, 
for  the  goods,  agreeing  with  the  captain  They  were  in  a  measure  en|^ed  in  the 
as  to  the  amount  of  freight  he  should  re-  carrying  business,  and  were  interested  to 
ceive.    The  vessel  was  a  good  one,  and  some  extent  in  vessels  on  the  canal  and 
her  captain  in  good  credit.    One  of  the  lakes.    They  kept  a  public  office  for  the 
cases  of  goods  was  lost  before  arriving  at  transaction  of  their  business,  at  a  place  of 
Chicago.  Upon  these  facts  the  court  nM,  transshipment ;  receiving  and  carrying  all 
I.  Tluit  the  legal  import  of  the  memo-  goods  tnat  might  be  directed  to   their 
randum  was  not  that  tne  goods  should  be  care,  in   their   own  vessels    when   con- 
stored  at  Buffalo,  and  that  the  defendants  venient,  and  in  such  other  vessels  as  they 
Bhoold  act  as  a^nts  of  the  plaintiffs  in  could  employ  on  terms  most  advantageous 
proconng  a  earner  of  them  nom  Buffalo  to  themselves.    They  received  the  goods 
to  Chicaffo;  but  that  they  were  consigned  In  question  directed  to  them,  which  were 
to  the  defendants  at  B.,  with  a  request  or  destined  west  on  the  lakes.    They  em- 
direction  that  they  should  be  carried,  by  plored  a  vessel  to  carry  them  forward, 
▼esMl,  from  B.  to  Chicago.    S.  That  the  making  out  a  new  freight-bill,  and  return-* 
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*  179       *  The  principle  which  governs  these  cases  may  be  stated 

thus.  If  the  transportation  be  the  chief  thing,  and  the  de- 
posit of  the  goods  on  a  wharf  or  in  a  building  be  for  a  short  time 
only,  and  merely  incidental  to  the  transportation,  and  the  owner 
of  the  goods  relinquishes  them  entirely  when  they  are  so  deposited, 
then  they  are  so  delivered  to  the  common  carrier  in  that  capacity, 
and  he  is  liable  for  them  accordingly,  {t)  Thus,  most  carriers 
have  a  receiving-office,  or  depot,  or  station.  However  such  a  place 
Im3  called,  goods  once  delivered  and  received  there  are  as  much  at 
the  risk  of  the  carriers  as  if  they  were  packed  in  the  wagon  or  car, 
and  in  actual  motion,  (u)  But  if  they  are  deposited  even  in  such 
receiving-office,  with  orders  not  to  transport  them,  but  to  let  them 
lie  until  further  instructions  shall  be  given  by  the  owner,  the  car- 
rier has  not  received  them /or  carriage;  or,  in  other  words,  he  has 
not  received  them  as  a  carrier,  but  only  as  a  depositary,  (v)  As 
soon  as  final  instructions  to  transport  the  goods  were  received  by 
the  carrier,  his  liability  in  that  character  would  begin  under  some 
circumstances.  But  not  if  the  goods  had  been  previously  depos- 
ited there,  for  a  distinct  time,  and  an  independent  purpose. 

*  180    In  such  case  the  order  to  carry  would  •  have  no  further 

operation  than  an  order  by  an  owner  to  carry  goods  in  the 
owner's  possession.  It  attaches  no  liability  until  the  order  is  ex- 
ecuted, or  begins  to  be  executed.  So,  if  goods  are  deposited  with 
one  who  is  a  carrier,  but  distinctly  for  the  purpose  of  warehous- 
ing them,  the  depositary  is  answerable  only  for  negligence ;  and 
if  afterwards  he  is  ordered  to  carry,  and  undertakes  to  carry  the 
same  goods,  his  peculiar  liability  as  carrier  does  not  begin  until 
he  begins  to  carry,  or  moves  the  goods,  or  prepares  them  for  car- 
ing the  old  one,  and  for  themselveB  taking  liability  of  depoditaries  for  hire.  Bat  if, 
the  captain's  receipt  for  the  goods.  Per*  calling  themselves  forwarders,  they  so  act 
sons  ostensibly  engaged  as  forwarders  and  condact  their  business  as  to  lead  the 
have,  in  this  State,  become  numerous,  public  to  regard  them  as  carriers,  and  em- 
and  their  business  complicated  and  exten-  ploy  them  as  such,  without^  intimation  of 
sive.  The  rigid  rules  of  the  common  law  their  true  character,  the  liabilities  of  a 
make  the  carrier  assume  the  liability  of  carrier  attach  to  them." 
an  insurer  of  property,  whilst  the  ware-  (c)  Maving  v.  Todd,  1  Stark.  72.    And 

houseman  and  forwarder  are  but  answer^    see  Clarke  v.  Needles,  25  Penn.  St.  Sd8 ; 
able  as  bailees,  for  ordinary  neglect.  *The     Moses  v.  The  Boston  &  Maine  Railroad 
law  distinctly  defines  the  business  of  each,     Co.  4  Foster  (N.  H.),  71. 
and  their  liabilities.     Whilst  the  ware-  (u)  Camden  &  Amboy  Railroad  Co.  v, 

houseman  confines  himself  to  the  receipt  Belknap,  21  Wend.  354 ;  Woods  v.  Devin, 
and  storage  of  goods  for  a  compensa-  13  HI.  746 ;  Moses  v.  Boston  &  Maine 
tion,  and  a  forwarder  to  the  receipt  of  Railroad  Co.  4  Foster  (N.  H.),  71. 
goods,  and  the  forwarding  of  them  by  a  (r)  Piatt  v.  Hibbard,  7  Cowen,  497; 
carrier  other  than  himself,  in  good  credit  Moses  v.  Boston  &  Maine  Railroad  Co.  4 
and  in  safe  vessels,  they  only  assume  the    Foster  (N.  H.),  71. 
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riage,  taking  them  as  it  were  anew  into  his  possession  for  this 
specific  purpose. 

The  delivery  to  a  carrier  must  be  known  to  the  carrier,  in  order 
to  create  a  responsibility  on  his  part,  {yo)    If  goods  are  left  in  his 
depot  or  receiving-office,  with  no  notice  to  him,  and  no  knowledge 
by  him,  he  is  not  then,  in  general,  bound  to  any  care  or  charge  ofF 
them.    But  usage,  or  terms  made  public  by  advertisement,^  ''- 

might  raise  such  an  obligation.  {%)    As  if  he  *  had  adver-    *  181 

(w)  Selwaj  V.  Hollowaj,  1  Ld.  Raym.  merely  wonld  be  a  sufficient  deliverj.    So 

46 ;  Bnckmaii  v.  I^eri,  9  Camp.  414 ;  Pack-  if,  in  this  case,  the  defendants  had  not 

ard  r.  Getman,  6  Cowen,  757.  ajg^reed  to  dispense  with  express  notice  of 

(x)  Mechanics  &  Traders  Bank  t>.  Gor^  the  delivery  of  the  property  on  their  dock, 
don,  5  La.  An.  604.    The  case  of  Merriam  actual  notice  thereof  to  them  would  hare 
V.  The  Hartford  Railroad  Co.  20  Conn,  been  necessary ;  but  if  there  was  such  an 
$&4,  is  very  stroiiff  to  this  point.    In  that  agreement,  the  deposit  of  it  there,  merely, 
case,  certam  j§;ooaB,  designed  to  be  trana-  would  amount  to  constructive  notice  to 
ported    by  the    defendants,   as  common  the  defendants,  and  constitute  an  accept- 
carriers,  orom  New  York  to  Meriden,  in  ance  of  it  by  them.    And  we  have  no 
Connecticut,  were  delivered  in  New  York,  doubt,  that  the  proof  by  the  plaintiff  of  a 
in  the  nsnal  manner,  on  the  defendants  constant  and  haoitual  practice  and  usage 
private  dock,  which  was  in  their  excln-  of  the  defendants  to  receive  property  at 
ave  use  for  the  purpose  of  receiving  prop-  their  dock  for  transportation,  in  the  man- 
ertj  to  be  transported  by  them.    It  was  ner  in  which  it  was  deposited  by  the  plain- 
AeU,  that  such  d^ivery  was  a  good  deliv-  tiff,  and  without  any  special  notice  of  such 
eiy  to  the  defendants  to  render  them  lia-  deposit,  was  competent,  and  in  this  case 
ble  for  the  loss  of  the  goods,  although  sufficient  to  show  a  public  offer,  by  the 
neither  they  nor  their  agent  were  other-  defendants,  to  receive  property  for  that 
wise  nodfled  of  such  delivery.    And  Stom,  purpose,  in  that  mode ;  and  that  the  de- 
J.,  said :  "  A  contract  with  a  common  car-  livery  of  it  there  accordingly,  by  the  plain- 
rier  for  the  transportation  of  property  be-  tiff,  m  pursuance  of  such  offer,  should  be 
ins  one  of  bailment,  it  is  necessarjr,  in  deemed  a  compliance  with  it  on  his  part ; 
Older  to  charge  him  for  its  loss,  that  it  be  and  so  to  constitute  an  agreement  between 
delivered  to  and  accepted  by  him  for  that  the  parties,  by  the  terms  of  which  the 
purpose.     But  such  acceptance  may  be  property,  so  deposited,  should  be  consid- 
either  actual  or  constructive.    The  f;en-  erea  as  delivered  to  the  defendants  with- 
eral  rule  is,  that  it  must  be  delivered  mto  out  any  further  notice.    Such  practice  and 
the  hands  of  the  carrier  himself,  or  of  his  usage  was  tantamount  to  an  open  dedara- 
senrant,  or  some  person  authorized  by  him  tion,  a  public  advertisement,  by  the  de- 
to  receive  it ;  ana  if  it  is  merely  deposited  fendants,  that  such  a  delivery  should,  of 
in  the  yard  of  an  inn,  or  upon  a  wharf  to  itself,  be  deemed  an  acceptance  of  it  by 
which  the  carrier  resorts,  or  is  placed  in  them,  for  the  purpose  of  transportation ; 
the  carrier's  cart,  vessel,  or  carriage,  with-  and  to  permit  them  to  set  up  against 
out  the  knowledge  and  acceptance  of  the  those  who  had  been  thereby  induced  to 
carrier,  his  servants  or  agents,  there  would  omit  it,  the  formality  of  an  express  notice, 
be  no  bailment  or  delivery  of  the  prop-  which  had  thus  been  waivea,  would  be 
erty,  and  he,  consequently,  could  not  be  sanctioning  the  gpreatest  injustice  and  the 
made  responsible  for  its  loss.     Addison  most  palpable  fxaud.    The  present  case  is 
on  Cont.  809.    But  this  rule  is  subject  to  precisely  analogous  to  that  of  the  deposit 
any  conventional  arrangement  between  the  of  a  letter  for  transportation  in  the  letter- 
parties  in  regard  to  the  mode  of  delivery,  box  of  a  post-office,  or  foreign  packet  ves- 
and  prevails  only  where  there  is  no  such  sel,  and  to  that  of  a  deposit  (rf  articles 
ananirement.    It  is  competent  for  them  for  carriage  in  the  public  box  provided 
to  make  such  stipulations  on  the  subject  for  that  purpose,  in  one  of  our  express 
as  they  see  fit ;  and  when  made,  they,  and  offices ;   where   it  would  surely  not  be 
Dot  the  general  law,  are  to  govern.    If,  claimed  tluit  such  a  delivery  would  not 
therefore,  they  aeree  that  the  property  be  complete,  without  actual  notice  thereof 
may  be  deposited  for  transportation  at  to  the  head  of  these  establishments  or 
any  particular  place,  and  without  any  ex-  their  agents." 
press  notice  to  the  carrier,  such  deposit 
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tiBed  that  parcels  properly  directed  might  be  put  into  his  box, 
that  adequate  provisions  had  been  made  for  their  safety,  and  that 
he  should  hold  himself  responsible  for  them,  he  would  in  such 
case  undoubtedly  be  held  to  this  responsibility.  And  the  knowl- 
edge of  his  authorized  agent  is  his  knowledge,  (y)  But  not  every 
one  employed  by  him  is  his  agent  in  such  wise  as  to  charge  him 
with  this  responsibility,  {z)  Drivers  of  stage-coaches,  or  conduc- 
tors of  cars,  may  be  in  the  habit  of  carrying  goods  generally,  in 
parcels  of  some  particular  kind,  on  their  own  account,  receiving 
themselves  the  pay,  and  not  accounting  for  it  to  their  employers. 
One  who  delivers  goods  to  such  a  person  for  carriage,  knowing  that 
he  carries  them  only  in  this  way,  and  that  no  part  of  the  compen- 
sation he  receives  goes  to  his  employer,  cannot  hold  that  employer 
liable  for  loss  of  the  goods,  (a)  But  the  employing  carrier  cannot 
defend  himself  by  showing  that  his  servant  carried  his  goods 

on  his  separate  account,  and  for  his  separate  gain,  pro- 
•  182    vided  the  owner  did  not  *  know  the  state  of  the  case,  but 

believed  that  the  employer  was  the  carrier,  and  the  ser- 
vant his  receiver  of  goods  for  carriage,  and  was  justified  by  the 
apparent  facts  of  the  case  in  so  believiug.  (b) 


(y)  BnrreU  r.  North,  2  Car.  &  K.  680; 
Davy  V.  Mason,  1  Car.  &  M.  45 ;  D'An- 
joa  17.  Deagle,  3  Har.  &  J.  206. 

(z)  But  the  agent  must  hare  an  an- 
thority  for  this  purpose,  or  be  held  out  as 
having  it  Therefore,  where  a  common 
carrier  sent  his  wagon  to  NashviUe  with  a 
load  of  cotton,  and  the  driver  was  a  young 
negro  who  had  never  been  allowed  to 
make  contracts  for  hauling,  and  who  had 
never  before  been  intrusted  with  the  wagon 
and  team  alone,  and  who  was  particularly 
instructed  to  bring  home  a  load  of  salt, 
and  not  to  receive  goods  of  any  kind  for 
carriage,  notwithstanding  which  he  did  re- 
ceive goods  for  carrii^e,  and  the  goods 
were  damaged ;  it  was  Keld,  that  the  owner 
of  the  team  was  not  liable.  Jenkins  v. 
Picket,  9  Yerg.  480.  See  Ford  v.  Mitch- 
ell, 21  Ind.  54. 

(a)  Thus  where  a  ship  is  not  put  up 
for  freight,  but  employee  by  the  owner 
on  his  own  account;  and  the  master  re- 
ceives goods  of  another  person  on  board 
as  part  of  his  privilege,  taking  to  himself 
the  freight  and  commissions,  the  owner  of 
the  ship  is  not  liable  in  case  of  embezzle- 
ment, or  for  the  conduct  of  the  master  in 
relation  to  such  goods.  King  r.  Lenox, 
19  Johns.  235.  See  also  Butler  r.  Basing, 
S  C..A  P.  613;   Reynolds  t-.  Toppan,  15 
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Mass.  370;  Citizens  Bank  v.  Nantucket 
Steamboat  Co.  2  Story,  16 ;  Allen  v.  Sew- 
aU,  2  Wend.  327,  6  'id.  335 ;  Walter  t7. 
Brewer,  11  Mass.  99. 

(6)  Thus,  where  the  owners  of  a  stage- 
coach employed  a  driver,  under  a  contract 
that  he  should  receive  a  certain  snip  of 
money  per  month,  and  the  compensation 
which  should  be  paid  for  the  carriage  of 
small  parcels,  it  was  heJdj  that  the  owners 
would  be  answerable  for  the  negligence  of 
the  driver  in  not  delivering  a  parcel  of 
that  description,  intrusted  to  him  to  carry, 
unless  this  arrangement  was  known  to  the 
proprietor  of  the  soods,  so  that  he  con- 
tracted with  the  driver  as  principal.  Bean 
V.  Sturtevant,  7  N.  H.  146.  See  also  Allen 
V.  Sewall,  2  Wend.  327 ;  s.  c.  6  id.  335 ; 
Hosea  v.  McCrory,  12  Ala.  349 ;  Chouteau 
V.  Steamboat,  16  Mo.  216;  Whitmore  t\ 
Steamboat  Caroline,  20  id.  513.  See  also 
the  case  of  Farmers  and  Mechanics  Bank 
V.  Champlain  Transportation  Co.  23  Vt. 
186,  in  wnich  these  points  are  thoroughly 
considered.  See  the  facts  of  the  case 
stated  /Kwf,  p.  •  187,  note  («).  One  of  the 
points  made  was  whether  the  defendants 
were  to  be  held  as  common  carriers  of  the 
bank-bills  in  question.  Upon  this  point 
Bed  field,  J.,  said:  "It  seems  to  us  that 
when  a  natural  person,  or  a  corporatioiVi 


CH.  n.]  BAILMSNT.  *  183 

A  ship  may  be  a  common  carrier,  whether  in  the  hands  of  her 
owner,  or  chartered  by  him  to  another.^  But  she  may  be  char- 
tered in  two  ways.  If  the  hirer  provides  and  pays  the  officers 
and  crew,  in  this  case  the  owner  is  not  more  liable  for  their  acts 
than  if  he  had  sold  the  ship.  (^)  ^  If  the  owner  agrees  to  man 
the  ship,  and  then  the  hirer  hires  ship,  officers,  and  crew, 
*  of  the  owner,  the  owner  alone  is  in  general  responsible  *  183 
for  the  acts  of  the  officers  and  men  in  reference  to  the 
goods,  because  his  possession  and  control  of  the  ship  for  that  voy- 
age are  sufficient  to  render  him  thus  liable,  (d)  The  owner  of  the 
ship  is  certainly  liable  for  the  acts  of  those  whom  he  provides  and 
pays,  where  the  goods  were  laden  on  board  on  his  credit,  trusting 
to  him  as  the  owner  of  the  ship,  he  knowing  this  trust,  and  by  his 
words  or  conduct  authorizing  it,  and  so  accepting  the  responsibility. 
So  an  owner  of  a  ferry  who  has  leased  it  and  placed  the  lessee  in 
possession,  is  not  liable  for  loss  of  goods  in  crossing  the  ferry.  (0) 

whoee  powers  are  iltogether  nniestricted,  plaintiffs  did  know,  or  upon  reasonable 
erect  a  steamboat,  appoint  a  captain,  and  incjuiry  mi^ht  have  Reamed,  that  the  cap- 
other  agents,  to  tiJce  tne  entire  control  of  tains  were  intrusted  with  no  such  author- 
their  boat,  and  thus  enter  upon  the  carry-  ity.  Prima  facie  the  owners  are  liable 
ing  business,  from  port  to  port,  they  do  for  all  contracts  for  carrying,  made  by  the 
constitute  the  captam  their  general  agent  captains  or  other  general  agents  for  that 
to  carry  all  such  commodities  as  he  may  purpose,  within  the  powers  of  the  owners 
choose  to  contract  to  carry  within  the  scope  themaelyes,  and  the  onus  rests  upon  them 
of  the  powers  of  the  owners  of  the  boat.  If  to  show  that  the  plaintiffs  had  miade  a  pri- 
this  were  not  so,  it  would  form  a  wonder-  rate  contract  with  the  captain,  which  it 
fnl  exception  to  the  general  law  of  itf  ency,  was  understood,  should  be  kept  from  the 
and  one  in  which  the  public  would  not  knowledge  of  the  defendants,  or  else  had 
rery  readily  acquiesce.  There  is  hardly  given  credit  exclusively  to  the  captain, 
any  business  in  the  country,  where  it  is  so  But  it  does  not  appear  to  us,  that  the 
important  to  maintain  the  authority  of  mere  fact  that  tlie  captain  was,  by  the 
i^nts,  as  in  this  matter  of  carrying,  by  company,  permitted  to  take  the  perquisites 
these  invisible  corporations,  who  have  no  of  carrying  these  parcels,  will  be  suiflcieut 
local  habitation,  and  no  existence,  or  pow-  to  exonerate  the  company  from  liability. 
er  of  action,  except  through  these  same  Their  suffering  him  to  continue  to  carry 
agents,  by  whom  almost  the  entire  carry-  bank-bills  ought,  we  think,  to  be  regarded 
ing  business  of  the  country  is  now  con-  as  fixing  their  responsibility,  and  allowing 
ducted.  If,  then,  the  captains  of  these  the  captain  to  take  the  perquisites,  as  an 
boats  are  to  be  regarded  as  the  general  arrangement  among  themselves.'' 
agents  of  the  owners,  —  and  we  hardly  Ic)  James  v.  Jones,  3  Esp.  27 ;  Yallejo 
conceive  how  it  can  be  regarded  otherwise,  v.  Wheeler,  Cowp.  143 ;  Frazer  v.  Marsh, 
—  whatever  commodities,  within  the  limits  13  East,  238;  Reynolds  v.  Toppan,  15 
of  the  powers  of  the  owners,  the  captains,  Mass.  370. 

as  their  general  agents,  assume  to  carry         {d)  Parish  v.  Crawford,  Stra.  1251 ; 

for  hire,  the  liability  of  the  owners  as  car-  Emery  v.  Hersey,  4  GreenL  407 ;  Mclntire 

riers  is  thereby  fixed,  and  thev  will  be  p.  Browne,  1  Johns.  229. 
held  responsible  for  aU  losses,  unless,  from  («}  Ladd  v.  Chotard,  Minor  (Ala.),  366. 

the  course  of  business  of  these  boats,  the 

^  In  Nugent  v.  Smith,  1  C.  P.  D.  19,  Brett,  J.,  declared  that  all  ship-owners  who 
carry  goods  for  hire,  whether  common  carriers  or  not,  were,  in  the  absence  of  stipulation 
10  the  contrary,  liable  as  insurers ;  but  Cockbum,  C.  J.,  on  appeal,  reversing  the  decision 
bdow,  said  that  a  ship-owner  who  is  not  a  common  carrier  does  not  iusure  tiie  goods 
bailed  to  him  for  carnage.  lb.  423. 

*  Marquette  Bank  c,  Stewart,  26  Mich.  83. 
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SECTION  IX. 


WHEN  THE  BBSPONSIBIUTT  ENDS. 


Ab  the  liability  of  the  carrier  begins  with  the  delivery  of  the 
goods  to  him,  so  it  continues  until  the  delivery  of  the  goods 
by  him.  For  he  is  bound  not  only  to  carry  them  to  their  des- 
tined place,  but  to  deliver  them  there  to  the  bailor,  or  as  the 
bailor  may  direct.  (/)  And  this  he  must  do  within  what  shall 
be  a  reasonable  time,  judging  from  all  the  circumstances  of 
the  case ;  (^)  ^  and  within  the  proper  hours  of  business,  when 
the  goods  can  be  received  and  properly  stored.  (A)    And  mis- 


(/)  Golden  o.  lianning,  3  WUb.  429 ; 
B.  c.  S  W.  Bl.  916 ;  Hyde  v.  Trent  &  Mer- 
sey Navieation  Co.  5  T.  R.  389 ;  Wardell 
V.  Mourifiyan,  2  Esp.  •693 ;  Storr  v.  Crow- 
ley, McCleL  &  Y.  129;  Gibson  i;.  Culver, 
17  Wend.  305;  Fisk  v.  Newton,  I  Denio, 
45;  Ostrander  v.  Brown,  15  Johns.  39; 
Ea^e  V.  White,  6  Whart.  505 ;  McHenry 
V.  BaUway  Co.  4  Harring.  (Del.)  448; 
Adams  p.  Blankenstein,  2  Cal.  413.  The 
bailor  undertakes  also  that  a  proper  per- 
son shaU  be  at  the  destination  of  the  goods, 
and  in  default  thereof,  the  liability  of  the 
carrier,  upon  due  notice,  is  discharged. 
Marshall,  &c.  v.  Am.  Express  Co.  7  Wis.  1. 

ig)  Hand  v.  Baynes,  4  Whart.  204; 
Favor  v.  Philbrick,  5  N.  H.  358 ;  Wallace 
V.  Vifliis,  4  Blackf.  260 ;  Nettles  v.  Rail- 
road Co.  7  Rich.  L.  190;  Raphael  v.  Pick- 
ford,  6  Scott,  N.  R.  478. 

{h)  Eagle  r.  White,  6  Whart.  505.  In 
this  case  the  defendants,  who  were  common 
carriers  on  the  railroad  from  Philadelphia 
to  Columbia,  undertook  to  carry  certain 
boxes  of  ^oods  beloncing  to  the  plaintiffs 
from  Philadelphia  to  Columbia.  The  cars 
arrived  at  the  latter  place  about  sunset 
on  a  Saturday  evening,  and  bv  the  direc- 
tion of  the  plaintiffs  were  placed  on  a 
sideling.  The  plaintiffs  declined  receiv- 
ing the  goods  that  evening,  on  the  ground 


that  it  was  too  late ;  whereupon  the  agent 
of  the  defendants  left  the  cars  on  the  side- 
line, taking  with  him  the  keys  of  the  pad- 
locks with  which  the  cars  were  fastened, 
and  promised  to  return  on  Monday  morn- 
ing. The  cars  remained  in  this  situation 
until  Monday  mominc^  when  they  were 
opened  by  the  plaintms  by  means  of  a 
key  which  fitted  the  lock;  and  on  ex- 
amination it  was  discovered  that  one  of 
the  boxes  had  been  opened,  and  the  con- 
tents carried  away ;  had,  that  the  defend- 
ants were  liable  *to  the  plaintiffs  for  the 
value  of  the  goods  lost.  Hu§lon,  J.,  dis- 
sented.—  So  m  Merwin  v.  Butler,  17 
Conn.  138,  where  the  defendant,  who 
was  a  common  carrier,  received  from  the 
plaintiff  a  package  of  money,  to  convey  it 
from  S.  to  P.,  and  to  dehver  it  at  the 
bank  in  P.;  it  appeared  that  when  the 
defendant  arrived  at  P.  the  bank  was 
shut ;  that  he  went  twice  to  the  bouse  of 
the  cashier,  and  not  finding  him  at  home, 
brought  the  money  back,  and  offered  it  to 
the  plaintiff,  who  declined  to  accept  it; 
and  that  the  defendant  then  refused  to  be 
further  responsible  for  any  loss  or  acci- 
dent ;  it  was  held  that,  in  the  absence  of 
any  special  contract  (none  being  proved 
in  this  case),  these  facts  did  not  constitute 
a  legal  excuse  to  the  defendant  for  the 


^  In  the  absence  of  a  special  contract,  the  law  implies  an  agreement  on  the  part  of  a 
common  carrier  to  transport  merchandise  within  a  reasonable  time,  and  if  he  negligently 
omits  to  do  so,  and  its  market  value  falls,  the  measure  of  damages  is  the  difiereni*e  in  its 
value  at  the  time  and  place  it  ought  to  have  been  delivered,  and  at  the  time  of  its  actual 
delivery.  Ward  r.  New  York  Central  R.  Co.  47  N.  Y.  29;  Newell  v.  Smith,  49  Vt. 
255.  A  common  carrier  should  deliver  goods  within  a  reasonable  lime,  and  make  rea- 
sonable effort  to  find  and  notify  the  consifrnee,  if  unknown,  befom  he  has  a  right  to 
House  the  goods.     Sherman  v.'Hudson  River  R.  Co.  64  N.  Y.  254. 
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delivery  of  an  article  has  been  held  to  be  a  conversion  by 
him.  (AA)  ^    As  to  what  *  constitates  delivery,  regard  must    *  184 
be  had  to  all  the  facts  bearing  upon  the  question,  and  espe- 
cially to  the  character  of  the  transaction,  and  the  interest  of  the 
parties,  in  order  to  ascertain  if  the  delivery  be  such  as  the  nature 
of  the  case  admits.  (%) 

*  But  if  there  is  delay  through  an  accident  or  misfortune,  *  185 
and  the  carrier  afterwards  delivers  the  goods  as  soon  as 

non-perfomuuice  of  his  imdertaking.   And  there  in  which  some  of  the  gooda  were 

HimmoM,  J,,  said :  "  That  there  majr  be  cir-  loaded.    It  was  held,  that  the  defendant 

cnmstancee  which  wonld  excuse  a  carrier  was  liable  for  the  loss.    Sutherland,  J., 

from  the  delivery  of  a  package  is  doubt-  said :  "  Larawaj  was  a  common  carrier 

leas  true,  but  there  is  nothing  stated  in  upon  the  canal,  and  as  such  undertook  to 

this  motion  th»t  ought  to  have  that  effect,  transport   the    defendant's    goods    from 

That  the  bank  was  shut  when  the  carrier  Truj  to  Kidder's  ferry.    This  necessarilv 

went  there,  can  amount  to  nothing,  unless  included  the  duty  of  deUvenng  the  goods 

it  appeared  further  that  he  went  there  at  there  in  safety.    They  were  aU  thus  de- 

a  proper  time,  during  the  ordinary  busi-  livered  except  a  hogshead  of  molasses, 

ness  honrs ;  and  even  then  we  could  not  which  was  stove  in  the  act  of  beinff  unla- 

•ay,  as  matter  of  law,  that  this  wonld  be  den ;  as  they  were  hoisting  it  from  the  boat 

a  lesal  excuse.    It  would  depend  upon  with  a  tackle  attached  to  a  storehouse 

the  aegiee  of  diUeence  which  the  carrier  upon  the  bank  of  the  canal,  the  rope 

need,  to  let  the  c^ers  of  the  bank  know  broke,  and  the  hogshead  fell  back  into 

that  he  had  a  package  to  deliver  there,  the  boat,  and  most  of  the  molasses  was 

No  question  oi  this  sort  was  raised  on  the  lost.    Although  one  of  the  plaintiffs  was 

trial  below,  nor  does  it  appear  that  there  present,  there  is  no  pretence  that  he  had 

was  any  foundation  on  which  it  could  accepted  the  molasses  as  delivered  pre- 

have  been."    See  also  Hill  v.  Humphreys,  viousl^  to  the  accident,  or  that  he  nad 

5  W.  &  S.  123 ;  Toung  v.  Smith,  S  Dana,  anythmg  to  do  with  the  delivery.  The 
91 ;  Storr  o.  Crowley,  McClel.  &  Y.  139.  delivery  was  not  complete  when  the  acci- 
The  question,  what  constitutes  a  sufficient  dent  occurred,  and  the  goods  were  still  at 
delivery,  is  well  illustrated  by  the  case  of  the  risk  of  the  carrier.  It  is  a  matter  of 
De  Mott  V.  Laraway,  14  Wend.  325.  The  no  importance  that  the  machinery  em- 
defendant  in  that  case  was  the  owner  and  ployed  in  unlading  the  boat  was  attached 
master  of  a  canal  boat,  and  received  on  to  and  belonged  to  a  store  on  the  bank  of 
board  his  boat  at  Troy  a  hogshead  of  the  canal,  ana  not  to  the  carrier's  boat. 
molasses  and  other  goods  belonging  to  It  was  jmt  Mc  vice  his  tackle,  and  he  was 
the  plaintiffs,  to  be  transported  to  fidaer's  responsible  for  its  sufficiency.  When  the 
ferry,  being  a  lan^ng-place  nearest  to  responsibility  of  a  common  carrier  has 
Farmersvilie,  where  the  plaintiffs  trans-  befun,  it  continues  until  there  has  been 
acted  business.  All  the  eoods  were  safely  a  due  delivery  by  him."  See  also  Graff 
transported  and  delivered  to  the  plaintiffs  v.  Bloomer,  9  Penn.  St.  1 14. 

except  the  hoeshead  of  molasses.  The  (AA)  Claflin  v.  Boston,  &c.  R.  R.  Co. 
boat  arrived  at  Kidder's  ferry,  and,  in  the  7  Allen,  341.  See  Winalow  v.  Vermont, 
attempt  to  hoist  the  hogshead  of  molasses  ftc  R.  R.  Co.  42  Vt.  700.  In  McKeon 
into  a  warehouse,  the  usual  place  for  the  v.  Mclvor,  L.  R.  6  Ex.  36,  it  was  keid 
deHvezy  of  goods  for  Farmersvilie,  the  that  the  carrier  was  not  liable  for  mis- 
fiaiilt  (part  of  the  machinery  for  hoistine  delivery  without  negligence, 
attached  to  the  warehouse)  broke,  and  (i)  Xfiller  v.  Steam  Navigation  Co., 
the  hogshead  feU  back  into  the  boat,  was  10 17.  Y.  (6  Seld.)  431 ;  Hall  v.  Richard- 
stove,  and  most  of  the  molasses  lost.  At  son,  16  Md.  396 ;  Merritt  v.  Old  Colony 
the  time  of  the  accident  the  hogshead  was  R.  R.  Co.  11  Allen,  80;  Blumenthal  v, 
clear  of  the  boat,  and  almost  up  to  the  Brainerd,  38  Vt.  402 ;  Fenner  v.  Buffalo, 
sin  of  the  door  of  the  warehouse.  One  of  &c  R.  R.  Co.  46  Barb.  103 ;  Cincinnati, 
the  plaintiffs  was  present,  and  had  wagons  4bc  R.  R.  Co.  v.  McCool,  26  Ind.  140. 

1  Joslyn  9.  Grand  Trunk  R.  Co.  51  Vt  92.  Such  a  delivery  to  the  wrong  person 
may  be  rati6ed  by  bringing  suit  a^nst  such  person  for  the  price,  accepting  from  him 
aa  order  on  a  third  person,  and  giving  a  receipted  bill.     Converse  v,  Boston  &  Maine 

6  Co.  58  N.  H.  521. 
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A. 
*186 

Qt-u/'ft  /'^..vT  \,    niay  be,  he  ia  not  responsible  for  the  effect  of  the  delay,  although 

"  it  was  not  occasioned  by  "  the  act  of  God  or  the  public  enemy,"  and 
might  possibly  have  been  prevented ;  for  as  to  the  time  of  the 
delivery  he  is  not  bound  to  more  than  diligence,  nor  responsible 
unless  for  the  want  of  due  diligence ;  his  liability  as  to  the  time 
of  delivery  being  quite  distinct  from  his  liability  for  the  delivery 
itself,  (y)  *  And  it  has  been  held,  that  it  is  not  a  sufficient  excuse 
on  the  part  of  the  consignee  (a  bank)  for  refusing  to  receive  pack* 
ages,  that  they  are  tendered  after  banking  hours,  and  that  the 
vaults  are  locked  and  the  cashier  gone  to  his  residence  with  the 
keys,  (ky  It  seems,  however,  that  if  he  has  made  an  express 
agreement  to  deliver  by  a  specified  time,  delay  caused  by  unavoid- 
able accident  will  be  no  excuse ;  (Z)  and  it  has  been  held  in  New 
York,  that  a  delay  to  transport  freight  in  the  usual  time,  will  sub- 
ject a  railroad  corporation  to  damages,  where  the  delay  is  caused 
by  sudden  and  wrongful  refusal  to  work,  by  the  servants  of  the 
company,  (tn) 

K  the  consignee  refuse  to  receive  the  goods,  or  cannot  receive 
them,  or  is  dead,  or  absent,  this  will  excuse  delay  in  delivery,  but 
not  absolve  the  carrier  from  all  duty  or  responsibility ;  for  he  is 
still  bound  to  make  all  reasonable  efforts  to  place  them  in  the 

hands  of  the  consignee,  and,  when  these  are  ineffectual, 
*  186    to  •  take  care  of  the  goods  for  the  owner,  by  holding  them 

himself,  or  lodging  them  with  suitable  persons  for  him ;  and 
such  persons  then  become  bailees  of  the  owners  of  the  goods,  (n) 


only  suspended,  bnt  did  not  dissolve,  the 
contract  between  the  parties;  and  that 
even  after  two  jeara,  when  the  embargo 
was  taken  off,  the  defendants  were  answer- 
able to  the  plaintiff  for  danuiges  for  the 
non-performance  of  their  contract.  Had- 
lej  V.  Clarke,  8  T.  R.  259.    See   also 


{j )  Panons  v.  Hardy,  14  Wend.  215; 
Dows  V.  Cobb,  12  Barb.  310,  320;  Wibert 
V.  The  New  York  &  Erie  R.  R.  Co.  2 
Kern.  245;  ScoviUe  r.  Griffith,  id.  509; 
Boyle  V.  McLaughlin,  4  Har.  &  J.  291 ; 
Hadley  v.  Clarke,  8  T.  R.  259 ;  Lowe  v. 
Moss,  12  m.  477.    See  Harrell  v.  Owens, 

I  Dev.  &  B.  273,  eotUra.  —  But  if  the  car-     Hadley  r.  Baxendale,  9  Exch.  341. 
rier  is  prevented  by  any  cause  from  do-  (k)  Marshall  v.  Am.  Express  Co.  7 

livering  foods  in  due  time,  his  liability  to     Wis.  1. 

deliver  them  within  a  reasonable  tune,  (/)  Harmony  v.  Bincham,  I  Dner,  209. 

after  the  cause  of  detention  is  removed,  (m)  Blackstock  r.  New  Tork  &  Erie 

still  continues.    Id.   Therefore,  where  the     R.  R.  Co.  10  N.  Y.  (6  Seld.)  48. 
defendants  contracted  to  carry  the  plain-  (n)  Ostrander  v.  Brown,  15  Johns.  39 ; 

tiff's  goods  from  Liverpool  to  Legnom,     Fisk  v.  Newton,  I  Denio,  45.    Jn  this  last 
and  on  the  vessel's  arrival  at  Falmouth,     case  the  consignee  of   certain  kegs    of 
in  the 
was  laid 
CouneUi 

1  A  carrier  of  goods  is  not  liable  for  mere  delay  in  deliveiy  caused  by  a  strike  and 
rioting  of  its  employees,  Pittsburg,  &c.  R.  Co.  v.  tiollowell,  65  Ind.  188 ;  but  is  liable 
for  a  delay  caused  by  the  employees'  refusal  to  do  their  duty,  Pittsburgh,  &c.  B.  Co.  r. 
Hasen,  84  BI.  36. 
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But  the  question  of  reasonableness  of  time  disappears  when  the 
parties  have  made  their  time  certain  by  the  special  agreement. 
Then  it  must  be  precisely  adhered  to.  Any  delay  is  a  failure  and 
a  breach  of  the  contract.  (<?)  And  where  there  is  a  custom  which 
would  wholly  excuse  the  carrier  from  delivering  the  goods,  still, 
if  he  make  an  express  promise  to  deliver,  he  is  bound  by  this 
promise,  and  the  custom  becomes  inoperative. 

In  general,  the  delivery  of  the  goods  must  be  to  the  owner  or 
consignee  himself,  or  to  his  agent,  ( j>)  ^  or  they  must  be  carried 
to  his  residence,  or  they  may  be  taken  to  his  place  of  business, 
where,  from  the  nature  of  the  parcels,  this  is  the  more  appropriate 
place  for  their  delivery.  Nor  is  it  sufficient  that  they  are  left  at 
the  public  office  of  the  carrier,  unless  there  be  express  permis- 
sion for  this,  or  a  usage  so  established  and  well  known  as 
*  to  be  equivalent  to  such  permission.  (3)  But  a  delivery  *  187 
of  the  goods  in  accordance  with  the  labels  is  sufficient,  (r) 

name  was  not  in  the  dtj  directory,  and  road  company,  ailthorizes  B  to  receive  the 
who  was  not  known  to  the  carrier,  and  deliyerj  thereof,  and  to  do  all  acts  ind- 
afcer  reasonable  inquiries  hj  the  carrier's  dent  to  the  delivery  and  transportation 
aeent  could  not  be  found.  It  was  held,  thereof  to  A ;  and  B,  instead  of  receiving 
£u  the  carrier  discharged  himself  from  the  goods  at  the  usoal  place  of  delivery, 
further  responsibility,  by  depositing  the  reijuests  the  agent  of  the  company  to  per- 
property  with  a  storehouse  Keeper,  then  mit  the  car  wnich  contains  the  goods  to 
m  good  credit,  for  the  owner,  and  taking  be  hauled  to  a  near  depot  of  anoUier  rail- 
his  receipt  for  the  same  according  to  the  road  company,  and  such  a^ent  assents 
usual  course  of  business  in  that  trade,  thereto,  and  assists  6  in  hauing  the  car 
although  the  butter  was  subsequently  sold  to  such  depot,  and  B  there  requests  and 
by  the  storehouse  keeper,  and  the  proceeds  obtains  leave  of  that  company  to  use  its 
lost  to  the  owner  bv  his  failure.  And  machinery  to  remove  the  eooos  from  the 
Jewettf  J.,  said :  "  When  goods  are  safely  car,  then  the  company  that  transported 
conveyed  to  the  plaoe  of  destination,  and  the  goods  is  not  answerable  for  the  want 
the  consignee  is  dead,  absent,  or  refuses  of  care  or  skill  in  the  persons  employed 
to  receive,  or  is  not  known,  and  cannot,  in  so  removing  the  goods  from  the  car, 
after  due  efforts  are  made,  be  found,  the  nor  for  the  want  of  strength  in  the  ma- 
carrier  may  discharge  himself  from  fur-  chinery  used  for  the  removal  of  them, 
tber  responsibility  by  placing  the  goods  in  and  cannot  be  charged  with  any  loss  that 
store  with  some  responsible  third  person,  may  happen  in  the  course  of  such  delivery 
in  that  busineas,  at  the  place  of  ddivery,  to  A. 

for  and  on  account  of  the  owner.     When  (a)  Gibson  v.  Culver,  17  Wend.  306. 

•o  delivered,  the  storehouse  keeper  be-  In  this  case  it  was  held,  that  it  is  compe- 

eomes  the  bailee  and  agent  of  the  owner  tent  for  a  carrier  to  prove  that  the  uniform 

in  respect  to  such  goods."   Qe«  also  Stone  nsace  and  course  of  the  business  in  which 

p.  Waitt,  31  Me.  409 ;  Hemphill  i^.  Ghenie,  he  is  engaged,  is  to  leave  the  goods  at  his 

6  W.  &  S.  62.  usual   stoppine-places  in  the   towns    to 

(o)  Hand  v.  Baynes,  4  Whart.  204, 214 ;  which  the  goods  are  directed,  without  notice 

Pandine  v.  Jane,  Aleyn,  27 ;  Brecknock  to  the  consignees ;  and  if  such  usage  be 

Co.  r.  Pritchard,  6  T.  K.  750.     But  see  shown  of  so  long  continuance,  uniformity, 

DowB  V.  Cobb,  12  Barb.  310,  321.  and  notoriety,  as  to  justify  a  jur^  to  find 

(p)  See  cases  cited  ante,  p.  *  183,  note  that  it  was  known  to  the  plaintiff,  the 

).    In  Lewis  v.  The  Western  Rulroad  carrier  wiU  be  discharged, 

o.  U  Met.  509,  it  was  held,  that  if  A,  (r)  Bristol  v.  B.  &  S.  R.  R.  R.  Co.,  9 

for  whom  goods  are  transported  by  a  rail-  Barb.  158. 

1  Jewell  V,  Grand  Trunk  R.  Co.  55  N.  H.  84. 
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If  a  part  of  the  goods  are  lost  by  the  act  of  Gkxly  or  in  such 
wise  that  the  carrier  is  not  liable  for  the  loss,  and  he  delivers 
the  remainder  of  the  goods,  he  is  entitled  to  freight  for  what  he 
delivers,  (rr^ 

Usage,  so  long  established,  so  uniform,  and  so  well  known  that 
it  must  be  supposed  that  the  parties  to  a  contract  knew  it,  and 
referred  to  it,  becomes,  as  it  were,  a  part  of  the  contract,  and 
may  modify  the  rights  and  duties  of  the  parties  in  an  important 
manner.  And  in  determining  what  is  a  sufficient  delivery  of 
goods  by  a  carrier,  usage  has  frequently  great  influence.  <^«)  In 
general,  as  we  have  said,  the  delivery  must  be  to  the  owner  or 
consignee,  or  his  authorized  agent.  But  if  the  goods  are  left  at 
his  residence  or  (such  delivery  being  more  appropriate)  at  his 
place  of  business,  that  is  equivalent  to  a  delivery  into  his  personal 
possession,  and  it  does  not  seem  that  any  personal  notice 
*  188  *  is  necessary.  Perhaps  it  may  always  be  presumed  that 
the  owner  of  goods  will  receive  information  if  they  are  left 
at  his  house ;  and  if  not,  that  it  is  his  own  fault,  or,  if  the  fault 
of  others,  not  that  of  the  carrier.  But  where  a  delivery  by  a 
carrier  is  made  at  an  owner's  house,  but  not  in  a  usual  way,  as  if 

irr)  Price  v,  Hftrtshorn,  44  Barb.  655.  delivery  to  the  wharfinger,  without  notice, 
s)  See  Fanners  &  Mechanics  Bank  v.  under  the  circumstances  clf  the  case,  waa 
Champlain  Transportation  Co.  16  Vt.  52,  a  ^^ood  deliyery  according  to  their  own 
18  id.  131,  S3  id.  186.  This  is  one  of  the  uniform  usaf  e,  and  the  usage  of  other 
strongest  cases  in  the  books  upon  this  carriers  simiuurlj  situated.  The  case  has 
point.  The  defendants  were  common  been  before  the  Supreme  Court  of  Ver- 
carriers  on  Lake  Champlain,  from  Bur-  mont  three  times,  and  that  court  has  uni- 
lineton  to  St.  Albans,  touching  Port  Kent  formly  held,  that  in  the  absence  of  any 
ana  Plattsburgh  long  enough  to  discharge  special  contract,  a  delivery  to  the  whar- 
and  receive  freight  and  passengers.  This  finger  without  notice,  if  warranted  by  the 
action  was  brought  against  tnem  to  re-  usage  of  the  place,  was  sufficient,  and  dis- 
cover for  the  loss  of  a  package  of  bank-  charged  the  defendants  from  all  liability, 
bills.  It  appeared  in  evidence  that  the  When  the  case  was  before  the  court  tlie 
package  in  question,  which  was  directed  last  time,  Redfield,  J.,  in  delivering  the 
to  "  Richard  Yates,  Esq.,  Cashier,  Platts-  judgment,  said :  "  If  the  law  fixes  the  ex- 
burff,  N.  Y.,"  was  delivered  by  the  teller  tent  of  the  contract,  in  every  instance, 
of  the  plaintiffs'  bank  to  the  captain  of  in  the  manner  assumed,  then,  most  un- 
the  defendants'  bo«t,  which  ran  daily  from  doubtedly,  are  the  defendants  liable  in 
Burlington  to  Plattsburr,  and  thence  to  this  case,  unless  they  can  show,  in  the 
St.  Albans ;  and  that,  when  the  boat  ai^  manner  requiied,  some  controlling  usage, 
rived  at  Plattsburg,  the  captain  delivered  But  if,  upon  examination,  it  shaU  appear 
the  package  to  one  Ladd,  a  wharfinger,  that  there  is  no  rule  of  law  applicable  to 
and  that  it  was  lost  or  stolen  while  in  the  subject,  and  the  extent  of  the  transit 
Ladd's  possession.  No  notice  was  ^ven  is  a  matter  resting  altogether  in  proof, 
bv  the  captain  of  the  boat  to  the  consignee  then  the  course  of  business  at  the  place  of 
of  the  arrival  of  the  package,  nor  had  he  destination,  the  usage  or  practice  of  the 
any  knowledge  of  it  until  after  it  was  defendants,  and  other  carriers,  if  any,  at 
lost.  The  principal  question  in  the  case  that  port,  and  at  that  wharf,  become  ea- 
was,  whether  the  package  was  sufficiently  sential  and  controlling  ingredients  in  the 
delivered  to  discharge  the  defendants  contract  itself."  See  Richardson  v.  God- 
from  their  liability  as  carriers.  The  de-  dard,  23  How.  28. 
fendants  offered  evidence  to  show,  that  a 
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the  parcel  were  placed  in  a  dark  corner  of  an  entrance  or  back 
room,  without  attracting  notice  or  giving  information  to  any  one, 
this  circumstance  might  indicate  either  wrongful  motive  or  cul- 
pable negligence ;  and  such  delivery  would  not  be  a  sufficient  one. 
It  is  undoubtedly  best,  in  all  cases  of  delivery  not  to  the  person 
himself,  to  give  notice  to  him,  or  to  one  certainly  authorized  to 
receive  notice  for  him. 

Carriers  by  land  usually  deliver  the  goods  they  transport,  by 
carrying  them  to  the  owner,  or  where  he  directs.    And  generally 
they  can  do  this  as  easily  as  they  can  bring  them  into  the  town 
where  he  lives.    But  this  is  not  the  case  with  one  important  class 
of  carriers  by  land ;  we  mean  railroads.    The  freight  cars  can  go 
only  where  the  rails  go,  and  these  terminate  in  the  station-house.  ^'  •»  /'*    .  ^ff^ 
If  the  goods  are  to  be  carried  further,  they  must  be  laden  upon  ^     .'         .^. 
wagons  or  other  carriages  for  that  purpose.    Moreover,  it  is  usual 
for  the  consignor  by  railroad  to  send  to  the  consignee  notice  of 
the  consignment,  and  very  frequently  a  copy  of  a  receipt,  which 
seems  to  take  the  place  of  a  bill  of  lading,  and  is  sometimes 
framed  in  very  similar  terms.    And  the  arrival  of  the  goods  at 
a  certain  hour  may  usually  be  calculated  upon  with  great  cer-  ^ 
tainty.    For  all  these  reasons,  and  some  others,  it   is  usual     ' 
with  railroads  not  to  send  the  goods  out  of  their  depots,  (t) 
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(I)  ThonuM  V,  Boston  &  Providence 
BaOroad  Co.  10  Met.  472.  This  was  an 
action  against  the  defendants  as  common 
carriers,  to  recover  for  the  loss  of  a  roU 
of  leather.  It  appeared  in  evidence  that 
fonr  rolls  of  leather,  the  property  of  the 
plaintiff,  were  delivered  to  the  defendants 
at  Providence,  to  be  transported  to  Boston ; 
that  they  were  so  transported,  and  were 
deposited  at  the  defendant's  depot  at  Bos- 
ton; that  a  teamster,  employed  by  the 
plaintiff,  shortly  after  called  at  the  depots 
with  a  biU  of  the  freight  receipted  by  the 
defendants,  and  inquired  for  tne  leather ; 
that  it  was  pointed  oat  to  him  by  the  de- 
fendants' agent,  Allen,  who  had  charge  of 
the  depot;  that  the  teamster  then  took 
away  two  of  the  rolls,  and  soon  after 
caUed  again  and  inquired  for  the  other 
two ;  that  he  was  directed  where  to  look 
for  them;  and  that  he  found  only  one. 
The  court  AsU,  that  under  these  circum- 
stances, the  defendants  were  not  liable  as 
carriers.  Hnbbard,  J.,  said :  "  The  trans- 
portation of  goods,  and  the  storage  of 
goods,  are  contracts  of  a  different  char- 
acter ;  and  though  one  person  or  company 
may  render  both  aervices,  yet  the  two  con- 


tracts are  not  be  confounded  or  blended ; 
because  the  legal  liabilities  attending  the 
two  are  different.  The  proprietors  of  a 
railroad  transport  merchandise  over  their 
road,  receiving  it  at  one  depot,  or  place 
of  deposit,  and  delivering  it  at  another, 
agreeably  to  the  direction  of  the  owner  or 
consi^or.  But  from  the  very  nature  and 
peculiar  construction  of  the  road,  the  pro- 
prietors cannot  deliver  merchandise  at  the 
warehouse  of  the  owner  when  situated  off 
the  line  of  the  road,  as  a  common  wagon- 
er can  do.  To  make  such  a  delivery,  a 
distinct  species  of  transportation  would 
be  re<)uired  and  would  be  the  subject  of 
a  distinct  contract.  They  can  deliver  it 
only  at  the  terminus  of  the  road,  or  at  the 
given  depot  where  goods  can  be  safely 
unladed,  and  put  into  a  place  of  safety. 
After  such  delivery  at  a  depot  the  carriage 
is  completed.  But,  owing  to  the  fi;r^ 
amount  of  goods  transported,  and  belong 
ing  to  so  many  different  persons,  and  m 
conseauence  of  the  different  hours  of 
arrival,  by  night  as  weU  as  by  day,  it  be- 
comes equally  convenient  and  necessary, 
both  for  the  proprietors  of  the  road  and 
the  owners  of  the  goods,  that  they  should 
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*  189    There  is,  perhaps,  no  objection  to  *  this  usage  strengthen- 
ing itself  into  law.     But  we  think  in  that  case,  that  the 


be  unladed,  And  deposited  in  a  safe  place, 
protected  from  the  weather,  and  from 
exposure  to  thieves  and  pilferers.  And 
where  such  suitable  warehouses  are  pro- 
vided, and  the  goods  which  are  not  called 
for  on  their  arrival  at  the  places  of  des- 
tination, are  unladed  and  separated  from 
the  goods  of  other  persons,  and  stored 
safely  in  such  warehouses  or  depots,  the 
dut^  of  the  proprietors  &§  common  carriers 
is,  m  our  judgment,  terminated.  Thejr 
have  done  all  they  agreed  to  do;  they 
have  received  the  goods,  have  transported 
them  safely  to  the  place  of  delivery,  and, 
the  consignee  not  being  present  to  receive 
them,  have  unladed  them,  and  have  put 
them  in  a  safe  and  proper  place  for  the 
consignee  to  take  them  away ;  and  he  can 
take  them  at  any  reasonable  time.  The 
liability  of  common  carriers  beine  ended, 
the  proprietors  are,  by  force  of  law,  de- 
positaries of  the  goods,  and  are  bound  to 
reasonable  diligence  in  the  custodv  of 
them,  and  consequently  are  only  liable  to 
the  owners  in  case  of  a  want  of  ordinary 
care.  In  the  case  at  bar,  the  goods  were 
transported  over  the  defendants'  road,  and 
were  safely  deposited  in  their  merchandise 
depot,  ready  for  delivery  to  the  plaintiff, 
of  which  he  had  notice,  and  were  m  fact  in 
part  taken  away  by  him ;  the  residue,  a 
portion  of  which  was  afterwards  lost,  being 
left  there  for  his  convenience.  No  agree- 
ment was  made  for  the  storage  of  the 
ffoods,  and  no  further  compensation  paid 
therefor ;  the  sum  paid  being  the  freight 
for  carriage,  whicn  was  payable  if  the 
ffoods  had  been  delivered  to  the  plaintiff 
immediately  on  the  arrival  of  the  cars 
without  any  storage.  Upon  these  facts, 
we  are  of  opinion,  for  the  reasons  before 
stated,  that  tne  duty  of  the  defendants,  as 
common  carriers,  had  ceased  on  their  safe 
deposit  of  the  plaintiff's  goods  in  the  mer- 
chandise depot ;  and  that  they  were  then 
responsible  only  as  depositaries  without 
further  char^,  and  consequently,  unless 
guilty  of  negligence,  in  the  want  of  ordi- 
nary care  in  the  custody  of  the  goods,  they 
are  not  liable  to  the  plaintiff  lor  the  al- 
leged loss  of  a  part  of  the  goods."  In 
Norway  Plains  Co.  v.  Boston  &  Maine 
Kailroad  Co.  1  Gray,  263,  it  is  decided, 
that  the  rule  requiring  carriers  to  make 
personal  delivery  to  the  consignee  does 
not  apply  to  railroads,  transportation  by 
which  more  resembles  sesrcarriage  than 
carriage  by  means  of  wagons  and  similar 
vehicles ;  that  the  nature  of  transporta- 
tion of  freight  by  railroad  is  such  that  the 
implied  contract  between  the  parties  is 
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that  the  company  wiU  transport  the  goods, 
discharge  them  from  the  cars  upon  a  suit- 
able platform,  and  there  deliver  them  to 
the  consignee  if  he  is  ready  to  receive 
them,  ana  if  he  is  not,  that  they  will  place 
them  securely  and  keep  them  a  reasonable 
time,  ready  to  be  delivered  when  called 
for ;  that  from  this  view  of  the  duty  and 
contract  between  the  parties,  the  company 
are  first  common  carriers,  and  after  that 
warehousemen,  responsible  as  the  former 
until  the  goods  are  removed  from  the  cars 
and  placed  upon  the  platform,  and  if,  on 
account  of  their  arrival  in  the  night,  or 
for  any  reason,  the  consignee  is  not  then 
ready  to  receive  them,  it  is  the  duty  of 
the  comnany  to  take  care  of  them,  under 
the  Uabuity  of  warehousemen  or  keepers 
of  goods  for  hire.  And  the  court  are 
strongly  inclined  to  be  of  the  opinion  that 
it  is  not  necessary  for  the  company  to  give 
notice  of  the  arrival  of  the  goods,  but  that 
the  nature  of  the  transportation  is  such  as 
to  dispense  with  it.  And  see  Smith  v. 
Nashua  and  Lowell  R.  R.  Co.  7  Foster 
(N.  H.),  86.  But  in  Richards  v.  The  Lon- 
don Railway  Co.  7  C.  B.  839,  it  was  held, 
that  where  a  railway  company  employ  por- 
ters at  their  stations  to  convey  passengers' 
luggage  from  the  railway  carriages  to  the 
carnages  or  hired  vehicles  of  the  paMen- 
gers,  tlie  liability  of  the  company  as  car- 
riers continues  until  the  porters  have  dis- 
charged their  duty.  That  was  an  action 
on  the  case  against  the  defendants  for  the 
loss  of  a  package.  The  first  count  of  the 
declaration  stated,  that  the  defendants 
were  the  owners  and  proprietors  of  a  rail- 
way for  the  carriage  and  conveyance  of 
passengers  and  their  luggage,  &c.,  from  A 
to  B,  K>r  hire ;  that  the  defendants  were 
common  carriers  for  hire  in  and  upon  the 
said  railway ;  that  the  wife  of  the  plaintiff, 
at  their  request,  became  a  passenger  in 
and  upon  the  railway,  to  be  carried  and 
conveyed  therein  and  thereby  from  A  to 
B,  together  with  her  luggage,  consisting 
of  a  dressing-case,  &c.,  lUso  to  be  carried 
and  conveyed  by  the  defendants,  as  such 
carriers,  in  and  upon  the  railway  from  A 
to  B,  and  there,  to  wit,  at  the  s*tation  or 
terminus  at  B,  safely  and  securely  deliv- 
ered for  the  plaintiff,  for  reasonable  re- 
ward to  the  defendants  in  that  behalf :  and 
the  breach  alle^d  was,  that  the  defend- 
ants, not  regarding  their  duty,  did  not  use 
due  and  proper  care  in  and  about  the  car- 
riage and  conveyance  of  the  dressing-case 
from  A  to  B,  but  took  so  little  and  such 
bad  care  in  and  about  the  carrying  and 
conveying  the  same,  that  by  and  through 
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railroad  carrier  should  give  notice  forthwith,  on  *  the  arri-  *  190 
val  of  the  goods,  to  the  consignee,  if  his  residence  is  known, 
or  can  be  found  by  any  reasonable  exertions.  We  think  the  law 
should  make  this  requirement,  and  this  so  positively  that  no 
usage  against  it  should  be  permitted  to  control  the  law ;  at  least 
not  unless  it  were  quite  universal,  and  well  known  to  all,  and 
there  is  some  disposition  to  hold  the  law  thus,  (u)  ^ 

It  may  be  remarked,  that,  however  railroad  companies  or  other 
inland  carriers  may  adopt  the  form  and  phraseology  of  bills  of 
lading  and  other  maritime  contracts,  the  essential  difference  in 
the  nature  of  the  duties  they  undertake,  will  not  be  disregarded 
by  the  courts,  (v) 

The  duty  of  express  companies  differs  from  that  of  railroad 
carriers,  for  they  are  bound  to  deliver  the  goods  to  the  consignee, 
and  make  all  reasonable  exertions  for  that  purpose,  (vv)  *  But  if 
after  such  efforts  they  cannot  so  deliver  them,  they  are  liable  only 
as  warehousemen,  for  negligence,  (yw') 


the  careUstness,  negligence.  And  improper 
conduct  of  the  defendants  in  the  premises, 
the  dresBinfl^-case  was  lost.  It  was  proved 
that  the  p&intiff's  wife  became  a  passen^ 
f  er  bj  a  mvt^claas  carriage,  to  be  conveyed 
from  A  to  B ;  that  the  dressing-case  was 
placed  in  the  carriage  nnder  the  seat ;  that 
on  the  arrival  of  the  train  at  B,  the  por- 
ters of  the  company  took  upon  themselves 
the  duty  of  cairjmg  the  lady's  Ingeage 
from  the  railway  carriage  to  the  hackney 
carriage  which  was  to  convey  her  to  her 
residence;  and  that  on  her  arrival  there 
the  dressine-case  was  missing.  Held,  that 
the  dnty  S.  the  defendants  as  common 
carriers  continued  until  the  luggage  was 
placed  in  the  hackney  carriage ;  and  that 
the  evidence  entitled  the  plaintiif  to  a  ver- 
dict upon  the  first  count.  And  see  Butcher 
r.  The  London  &  South  Western  Railway 
Co.  29  £.  L.  &  £.  347;  s.  c.  16  C.  B.  13. 
(u)  Michigan  Central  Railroad  Co.  t;. 
Ward,  2  Mich.  538,  overruled  in  Mich.  C. 
B.  R.  Ca  v.  Hale,  6  Mich.  243.  See  Farm- 
ers and  Mechanics  Bank  v,  Champlain 


TransDortation  Co.,  onfe,  p.  *  187,  note  («) » 
and  Gibson  v.  Culver,  anUy  p.  *  187,  note  (7), 
that  notice  may  be  dispensed  vrith  when 
usage  fully  warrants  it.  See  also  the  lan- 
guage of  Hubbard,  J.,  quoted  in  the  pre- 
ceding note,  and  Shaw,  C.  J.,  Norway 
Plains  Co.  v.  Boston  &  Maine  Railroad  Co. 
1  Gray,  274 ;  and  notice  was  held  not  ne- 
cessary, in  Neal  v.  Wilmington,  &c.  R.  R. 
Co.  8  Jones  L.  482 ;  Jeffersonville  R.  R. 
Co.  V.  Cleveland,  2  Bush,  468. 

(v)  See  the  opinion  of  Grier,  J.,  in 
Hemphill  v.  Chenie,  6  W.  &  S.  62,  cited 
in  note  {w). 

{vu)  Witbeck  r.  Holland,  55  Barb.  443 ; 
38  Howard,  Pr.  273,  affirmed  in  45  N.  Y. 
13. 

{vw)  Adams  Express  Co.  v.  Darnell, 
31  Ind.  20.  The  obligation  of  railroad 
companies  to  deliver  goods  to  the  con- 
signee's warehouse,  is  fully  considered, 
and  in  especial  reference  to  grain  elevators, 
in  Vincent  v,  Chicago,  &c.  R.  R.  Co.  49 
I1L33. 


1  Merchants'  Despatch  Co.  v.  Hallock,  64  111.  284,  decided  that  a  carrier's  liability,  in 
the  abseooe  of  the  consignee  to  receive  deliver^-,  ceased  with  the  delivery  of  the  goods  in  a 
safe  warehouse,  and  tlmt  notice  to  the  consignee  of  their  arrival  was  not  required. 
Chicago,  4c  R.  Co.  v.  Bensley,  69  Ul.  630 ;  Rothschild  v.  Michigan,  £c.  R.  Co.  69  111.  164, 
to  the  same  point.  But  if  carrier  receives  dutiable  goods,  deliverable  bv  law  at  bonded 
waRhonse,  be  remains  liable  as  carrier  until  so  delivered  in  manner  speafically  provided 
by  law.    Chicago,  &c.  R.  Co.  v.  Sawyer,  69  111.  285. 

'  *  That  an  express  company  must  deliver  eoods  at  the  residence  or  place  of  busi- 
ness of  the  consignee,  see  American,  &c.  Co.  v.  Wolf.  79  111  430.  That  a  railroad  can- 
not be  ooropelled  to  deliver  grain  at  an  elevator  beyond  its  own  line,  see  People  v. 
Chicago,  Ac  B.  Co.  55  Bl.  95 ;  Hoyt  v.  Chicago,  &c  R.  Co.  93  111.  601. 
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Carriers  by  water  cannot  usually  deliver  goods  at  the  residence 
of  their  consignees  without  land  carriage,  and  the  greatest 
*  191  *  amount  of  goods  carried  by  water  is  consigned  to  per- 
sons whose  warehouses,  or  stores,  are  adapted  to  receive 
such  goods  by  being  near  the  water,  and  generally  on  the  wharves 
on  which  they  may  be  landed.  Hence  a  usage  prevails  very 
generally  to  deliver  such  goods  by  landing  them  on  a  wharf, 
and  giving  immediate  notice  to  the  consignees,  (tr)     And  it  is 


(10)  Dixon  V.  Dunham,  14  IlL  324; 
Crawford  v.  Clark,  15  111.  561  ;  Hyde  v. 
Trent  &  Mersey  Navigation  Co.  5  T.  K.  389. 
In  the  last  case  it  waaneld,  that  where  com- 
mon carriers  from  A  to  B  charged  and  re- 
ceived for  cartage  of  goods  to  the  consign- 
ee's honse  at  B,  from  a  warehouse  there, 
where  they  usually  unloaded,  but  which  did 
not  belong  to  them,  they  must  answer  for 
the  goods  if  destroyed  in  the  warehouse 
by  an  accidental  fire,  though  they  allowed 
all  the  profits  of  the  cartage  to  another 
person,  and  that  circumstance  was  known 
to  the  consignee.  This  was  a  case  of 
carriage  by  land.  The  ground  upon 
which  the  defendants  were  held  liable 
was,  that  they  made  a  specific  charge  for 
cartage  from  the  warehouse  where  they 
unloaded  to  the  house  of  the  consignee. 
The  general  question,  whether  a  carrier 
by  land  is  bound  to  make  a  personal  de- 
livery, was  not  decided,  though  all  the 
judges  expressed  their  opinion  upon  it; 
that  of  Lord  Kenton  being  against  such 
liability,  and  that  of  all  the  other  judges 
being  in  favor  of  it.  All  the  judges 
however,  agreed  that  a  carrier  by  water, 
bringing  goods  from  a  foreign  port,  was 
not  hound  to  make  a  personal  delivery 
to  the  consignee.  Lora  Kenywi^  in  the 
course  of  his  opinion,  said :  "  If  the  de- 
fendants here  be  liable,  consider  how  far 
the  liability  of  carriers  will  be  extended : 
it  will  affect  the  owners  of  ships  bringing 
^oods  from  foreign  countries  to  merchants 
m  London.    Are  they  bound  to  carry  the 

foods  to  the  warehouses  of  the  merchants 
ere,  or  will  they  not  have  discharged 
their  duty  on  landinc^  them  at  the  wharf 
to  which  they  genenSly  come  ?  It  would 
be  strange,  indeed,  if  the  owners  of  a  West 
Indiaman  were  held  liable  for  any  accident 
that  happened  tq  goods  brought  by  them 
to  England,  after  having  landed  them  at 
their  usual  wharf."  And  BulUr^  J.,  said : 
*'  It  does  not  appear  to  me  that  the  diffi- 
culties suggested  respecting  foreign  ships 
exist.  When  goods  are  brought  here  from 
foreign  countries,  they  are  brought  under 
a  bill  of  lading,  which  is  merely  an  under- 
taking to  carry  from  port  to  port.    A  ship 

204 


trading  from  one  port  to  another  had  not 
the  means  of  carrying  the  ^oods  on  land, 
and,  according  to  the  established  course 
of  trade,  a  delivery  on  the  usual  wharf  is 
such  a  deliver}'  as  will  discharge  the  car- 
rier." And,  per  Grote,  J. :  "  The  case  of 
foreign  goods  brought  to  this  country  de- 
pends on  the  custom  of  the  trade,  of  w^hich 
the  persons  engaged  in  it  are  supposed  to 
be  cognizant ;  by  the  general  custom  the 
liabihty  of  sbip  carriers  is  at  an  end  when 
the  goods  are  landed  at  the  usual  wharf." 
By  the  custom  of  the  River  1  hames,  the 
master  of  a  vessel  is  bound  to  guard  goods 
loaded  into  a  lighter,  sent  for  them  by  the 
consignee,  until  the  loading  is  complete, 
and  cannot  discharge  himself  from  that 
obligation  by  telling  the  lighterman  he 
has  not  sufficient  hands  on  board  to  take 
care  of  them.  Catley  t>.  Wintringham, 
Peake,  Cas.  150.  But  it  has  been  much 
contested,  whether  the  master  is  by  the 
usage  bound  to  take  care  of  the  lighter, 
after  it  is  fully  laden,  until  the  time  when 
it  can  be  properly  removed  from  the  sliip 
to  the  wharf.  At  a  trial  on  this  question, 
it  was  held  that  the  maater  was  not  obliged 
to  do  this.  Robinson  v.  Turpin,  cited  in 
Abbott  on  Shipping,  335.  nhen  ships 
arrive  from  lurKey,  and  are  obliged  to 
perform  quarantine  before  their  entry  into 
the  port  of  London,  it  is  usual  for  the  con- 
signee to  send  down  persons,  at  his  own 
expense,  to  pack  and  take  care  of  the 

foods ;  and  therefore,  where  a  consignee 
ad  omitted  to  do  so,  and  goods  were 
damaged  by  beinff  sent  loose  to  the  shore, 
it  was  hela  that  lie  had  no  right  to  call 
upon  the  master  of  the  ship  for  compensa- 
tion. Dunnage  r.  JolifEe,  cited  in  Abbott 
on  Shipping,  335.  The  general  question 
as  to  the  duty  of  delivery,  in  the  case  of 
carriers  by  water  bringing  goods  from  a 
foreign  port,  was  much  discussed  in  the 
case  of  Cope  r.  Cordova,  1  Rawle,  203. 
Rogers f  J.,  delivered  the  judgment  of  the 
court,  as  follows:  "The  substance  of  a 
bill  of  lading  is  a  formal  acknowledgment 
of  a  receipt  of  goods,  and  an  engagement 
to  deliver  them  to  the  consignee  or  his 
assigns.    And  this  suit  is  brought  on  an 


CH.  XI.]  BAILMENT*  *  192 

held,  that  a  carrier  *  bj  water  may  land  his  goods  at  any    *  192 
wharf  usually  used  for  landing,  and  is  not  bound  to  take 

alleged  breach  of  each  a  contnct,  in  the  the  part  of  those  who  conreythe  merchan- 

non-delivery  of  a  crate  of  merchandise  dise  to  the  warehouses,  by  introducing 

shipped  on  board  the  ship  Lancaster  from  articles  into  one  which  ought  to  have 

Liveipool,  and  consigned  to  Raphael  Cor-  gone  into  another.    The  error  is  almost 

dova  m  the  usual  form.    The  goods  were  always  discovered  by  ascertaining  what 

landed  on  Uie  wharf  of  the  Liverpool  parts  of  the  cargo  of  the  vessd  have 

packets,  and  whether  this  amounts  to  a  been  conveyed  to  the  different  warehouses. 

deUveiy  to  the  consignee  is  the  principal  '  But  if  it  happens/  says  the  commentator, 

auestion.  It  must  be  conceded,  that,  by  '  that  the  error  cannot  be  discovered,  the 
be  general  custom,  the  liability  of  ship-  master  is  always  discharged  when  it  ap- 
owners  is  at  an  end  when  the  ffoods  are  pears  by  the  list  of  the  officers  of  the  royal 
landed  at  the  usual  wharf,  and  tnis  seems  customs  that  he  has  caused  all  the  mer- 
to  be  taken  by  the  whole  court  as  a  posi-  chandise  in  his  bills  of  lading  to  be  placed 
tion  not  open  to  dispute,  in  the  strongly  on  the  wharf.'  The  ordinances  of  Ro- 
oonterted  case  of  Hyoe  v,  Trent  &  Mersey  chelle  and  Marseilles  are  the  text  from 
Navigation  Co.  5  T.  R.  894.  The  usage  which,  in  the  manner  of  our  own  commen- 
in  France,  although  not  uniform  in  every  tators,  he  proceeds  to  deduce  the  general 
particular,  goes  to  the  whole  extent  of  the  custom.  I  understand  from  the  observa- 
ISnglish  doctrine.  At  RocheUe,  when  the  tions  of  the  commentator,  that  the  usage 
▼easel  is  moored  at  the  wharf ,  the  mer-  is  not  confined  to  Rochelle  and  Marseilles;. 
chant  freighters,  at  their  own  expense  but  that  in  France  as  in  Great  Britain,  it 
and  risk,  have  their  merchandise  deposi-  is  coextensive  with  the  limits  of  the  kinff- 
ted  upon  the  deck  of  the  vessel.  From  dom ;  and  in  this  country  we  are  not  with- 
the  time  when  they  reach  the  deck,  it  is  out  authority  to  the  same  purpose.  The 
the  business  of  the  hands  on  board  to  re-  usage  has  been  found  to  prevail  in  a  sister 
ceive  and  place  them  in  their  proper  situa-  city,  as  appears  from  a  case  the  name  of 
tion.  In  unlading,  the  freighters  have  which  is  not  now  recollected,  lately  deter- 
them  taken  in  like  manner  from  the  deck,  mined  by  Judge  Irtnng,  in  New  York. 
by  their  porters,  to  lower  them  to  the  The  same  point  has  also  been  ruled  by 
wharf,  from  which  time  they  are  at  the  the  Supreme  Court  of  Massachusetts,  in 
merchsnt's  risk,  vrithout  any  liability  on  Chickering  v.  Fowler,  4  Pick.  371.  A 
the  part  of  the  master  of  the  vessel,  if  promise  by  a  master  of  a  vessel  to  deliver 
they  happen  to  sustain  any  damage  as  goods  to  a  consignee  does  not  require  that 
they  are  lowered  from  the  vessel.  At  he  should  deliver  them  to  the  consignee 
Marseilles,  it  is  the  business  of  the  master  personally,  or  at  any  particular  wharf.  It 
to  put  the  merchandise  on  the  wharf,  after  is  sufficient  if  he  leaves  them  at  some 
which  he  is  discharged.  1  Valin,  510.  usual  place  of  unlading,  giving  notice  to 
And  this  rule  of  the  French  conmiercial  the  consi^ee  that  they  are  so  left.  There 
code  is  dted  with  approbation  by  the  is  an  obvious  policy  in  commercial  nations 
learned  commentator,  m  page  636  of  his  conforming  to  the  usages  of  each  other, 
Treatise  on  the  Bfarine  Ordonnance.  As  and  it  is  also  important  that  there  be  a 
the  master,  in  conformity  with  the  prevail-  uniformity  of  decisions  in  our  domestic 
ing  usage  in  this  respect,  upon  his  arrival  tribunals  on  mercantile  questions.  As 
di^odts  in  the  custom-house  a  manifest,  there  will  be  great  convenience  in  the  local 
or  i^eneral  list  of  the  cargo,  with  a  desie-  usage  conforming  to  the  general  custom, 
nation  of  all  the  individu&  to  whom  each  it  will  be  incumoent  on  those  who  main- 
parcel  of  the  merchandise  should  be  re-  tain  the  contrary  to  make  the  exception 
spectivelv  delivered,  and  as  there  are  al-  from  the  rule  plainly  appear.  In  unlMid- 
ways  officers  of  the  customs  who  attend  ing  a  vessel  at  the  port  of  Philadelphia,  it 
to  the  unlading,  to  superintend,  and  make  is  usual,  as  soon  as  articles  of  bulk,  such 
a  list  of  all  the  merchandise  which  leaves  as  crates,  are  brought  upon  deck,  to  pass 
the  vessel,  for  the  purpose  of  ascertaining  them  over  the  side  of  the  ship,  and  hmd 
whether  the  manifest  of  the  cargo  which  them  on  the  wharf.  The  owners  station 
has  been  furnished  is  accurate  and  faith-  a  clerk  on  the  wharf,  who  takes  a  memo- 
fnl,  and  by  this  means  the  lists  of  these  randum  of  the  goods,  and  the  dav  they 
offloeis  constitute  a  proof  of  the  landing  are  taken  away,  and  this  for  the  informar 
of  the  merchandise,  it  is  the  end  of  the  tion  of  his  employers.  A  manifest  or  re- 
engagement  which  the  master  has  con-  port  of  the  cargo  is  made  by  the  master, 
tracted  by  the  bill  of  lading.  If,  then,  and  deposited  at  the  custom-house,  and 
disputes  arise,  it  is  only  when  in  the  bus-  the  collector,  on  the  arrival  of  the  vessel 
tie  of  a  hasty  discharge  mistakes  occur  on  within  his  district,  puts  and  keeps  on 
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consignee,  or  that  which  he  specially  directs,  miless  the 


board  one  or  more  inspectorB,  whose  dnty 
it  is  to  exAmine  the  contents  of  the  cargo, 
and  superintend  its  delivery.  And  no 
eoods  uom  a  foreign  port  can  be  nn- 
Gulen  or  delivered  from  the  ship  in 
the  United  States,  but  in  open  da/  be- 
tween the  rising  and  setting  of  the  son, 
except  by  special  license;  nor  at  anv 
time  without  a  permit  from  the  col- 
lector, which  is  granted  to  the  consignee 
upon  payment  of  duties,  or  securing 
them  to  be  paid.  The  holders  of  a  biU 
of  lading  are  presumed  to  be  well  in- 
formed of  the  probable  period  of  the 
vessel's  arrival,  and  any  such  arrival  is  a 
matter  of  notoriety  in  sll  maritime  places. 
The  consignee  is  previously  informed  of 
the  shipment;  as  it  is  usual  for  one  of 
the  bills  of  lading  to  be  kept  by  the  mer- 
chant, a  second  is  transmitted  to  the  con- 
si^ee  by  the  post  or  packet,  while  the 
third  is  sent  by  the  master  of  the  ship, 
together  with  the  goods.  With  the  bene- 
fit of  all  these  safeguards,  if  the  consi^ee 
uses  ordinary  diligence,  there  is  as  uttle 
danger  in  this  country  as  in  England  and 
France,  of  inconvenience  or  loss,  whereas 
the  risk  would  be  greatly  increased  if  it 
should  be  the  duty  of  the  ship-owner,  to 
see  to  the  actual  receipt  of  the  good9,  and 
particularly  in  the  case  of  a  general  ship 
with  numerous  consignments  on  boara, 
manned    altogether  by   foreigners   unac- 

auainted  with  the  language  at  the  port  of 
elivery.  I  have  taken  some  pains  to  as- 
certain the  opinion  and  practice  of  mer- 
chants of  the  city  on  this  question,  which 
is  one  of  general  concern.  My  inquiries 
have  resulted  in  this,  that  the  goods,  when 
landed,  have  heretofore  been  considered 
at  the  risk  of  the  consignee,  and  that  the 

general  understanding  nas  been,  that  the 
ability  of  the  ship-owner  ceases  upon 
the  landing  of  the  goods  at  the  usual 
wharf.  I  see  no  reason  to  depart  from  a 
rule  which  has  received  sucn  repeated 
sanctions,  from  which  no  inconvenience 
has  heretofore  resulted,  and  which  it  is 
believed  in  practice  has  conduced  to  the 
general  welfare."  The  learned  judge 
concluded  with  saying  that  the  court 
would  wish  to  be  understood  as  giving 
no  opinion  on  the  law  which  regulates 
the  internal  or  coasting  trade,  to  which 
they  understood  the  case  of  Ostrander  v. 
Brown,  15  Johns.  39,  to  apply;  and  that 
they  did  not  consider  the  present  decision 
as  interfering  with  the  principles  of  that 
case.  It  has  generally  oeen  V/</,  as  the 
learned  judge  intimates,  that  the  rule  is 
more  strict  in  regard  to  deliver^'  in  the 
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internal  and  coasting  trade,  than  in  the 
foreign  trade.  Thus,  in  Wardell  r.  Mon- 
rillyan,  S  Esp.  693,  which  was  an  action 
on  the  case  for  not  delivering  an  anchor 
sent  by  the  defendant's  hoy,  it  appeared 
in  evidence  that  the  defendant  was  the 
owner  of  a  hoy,  which  aoiled  from  Deal 
to  Dice's  Qnay,  near  London  Bridge; 
that  the  anchor  had  been  shipped  on 
board  this  hoy,  with  a  direction  to  be 
delivered  to  Messrs.  Bell,  Anchram,  and 
Buxton;  that  the  defendant  had  deliv- 
ered it  at  Dice's  Quay;  that  the  wharf- 
inger had  paid  the  hoyman  the  freight, 
and  had  given  him  a  receipt  for  the 
anchor;  and  one  witness  proved  that, 
except  in  the  case  of  flour,  the  hoymen 
never  concerned  themselves  about  goods 
after  they  had  delivered  them  at  the 
wharf.  Lord  Ken  yon,  after  making  some 
o1  sensations  upon  the  evidence,  left  it  to 
the  jury  to  say  what  was  the  cu«tom ; 
and  they  found  a  verdict  for  the  plaintiff. 
So  in  Hemphill  r.  Chenie,  6  W.  &  S.  62. 
That  was  an  action  against  the  defendant, 
the  owner  of  a  keel-boat  on  the  Ohio 
River,  to  recover  the  price  of  a  box  of 
dry  goods  delivered  to  him  at  Pittsburg, 
and  consigned  to  Rowland,  Smith  &  Co., 
Louisville.  The  defendant  gave  evidence 
to  show  that  the  box  of  goods  in  question 
was  carried  safely  to  Louisville,  and  de- 
posited on  the  wharf  there ;  and  that  no- 
tice was  given  to  the  consignees.  The 
question  was  whether  there  was  a  suffi- 
cient delivery.  Giier,  J.,  in  summing  up 
to  the  jury,  said  :  "  It  is  contended  that, 
according  to  the  custom  of  the  port  of 
Louisville  and  the  other  cities  on  these 
western  rivers,  the  depositing  of  goods  on 
the  wharf,  and  giving  notice  to  the  con- 
signee, constitute  a  sufficient  delivery  in 
law,  whether  the  consignee  actually  re- 
ceives the  goods  or  not.  In  other  words, 
the  care  and  responsibility  of  the  carrier 
cease  the  moment  he  has  deposited  goods 
on  the  wharf  and  sent  notice  to  the  con- 
signee, and  this  whether  the  consignee  re- 
fuses or  neglects  to  receive  them  or  not. 
If,  in  such  cases,  the  carrier  may  abandon 
the  goods  on  the  wharf,  and  the  property 
of  tne  distant  owners  thus  be  left  as  a 
subject  of  plunder  to  the  first  finder,  it 
must  be  admitted  that  the  subject  is  one 
of  considerable  interest  to  those  whose 
property  is  committed  to  the  chances  of 
transportation  on  these  western  waters, 
and  nas  necessarily  to  pass  through  the 
hands  of  so  many  different  carriers  and 
consignees.  It  must  be  apparent  to  every 
one,  that  however  much  steamboat  men 
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carrier  has  previously  agreed  to  obey  such  *  direction,  (x)  ^  *  194 
But  in  all  suck  cases  of  landings  and,  indeed,  in  all  cases  of 
delivery  of  goods  by  a  carrier,  in  any  other  way  than  putting  them 
into  the  actual  possession  of  the  consignee,  or  into  his  house  or 
store,  it  is  absolutely  essential  that  notice  should  be  given  to 
the  consignee,  so  that  he  may  forthwith  take  possession 
of  the  goods,  (y)    Nor  does  a  mere  casual  knowledge  *  on    *195 


And  other  cairiers  on  our  rivers  may  affect 
the  dictioii  and  phraseolo^j  of  maritime 
cities  in  their  bills  of  lading,  insurances, 
&c.,  yet  that  a  hasty  or  indiscriminate  ap- 
plication of  onr  commercial  and  maritime 
code  of  laws  and  customs  might  not  be 
convenient  or  jadicions.  Goods  may  be 
'  shipped '  on  board  steamboats  and  canal- 
boats  from  the  '  port '  of  Pittsburg  to  the 
'port'  of  Louisville;  and  yet  it  might 
happen  that  the  rules  of  commercial  law, 
which  regulate  trade  on  the  ocean,  and 
freight  shipped  from  Liverpool  to  Phila- 
delpnia,  might  be  very  inconvenient  of 
ap^cation  to  onr  western  waters.  Hence 
in  Cope  v,  Cordova,  1  Rawle,  203,  which 
decides  that  'the  liability  of  the  ship- 
owner ceases  when  the  goods  are  landed 
at  the  usnal  wharf,'  many  ^ood  reasons  are 

E'ven  why  such  a  rule  exists  in  the  trade 
tween  two  maritime  cities,  which  can- 
not apply  to  this  shifting  transportation 
from  point  to  point  on  our  western 
waters;  and  the  learned  judge  who  de- 
livers the  opinion  of  the  Supreme  Court 
in  that  case  is  careful  to  observe,  that 
they  do  not  intend  by  that  decision  to  in- 
terfere with  the  law  that  regpilates  the  in- 
ternal or  coasting  trade,  or  at  all  to  dissent 
from  the  case  of  Ostrander  v.  Brown,  15 
Johns.  39."  The  learned  judge  then  pro 
Deeded  to  comment  on  the  nnreasonaole- 
ness  of  holding  such  a  delivery  to  be 
soffident,  and  the  jury  under  his  instruc- 
tiona  found  a  veMict  for  the  plaintiff. 
The  case  was  afterwards  carried  up  to  the 
Supreme  Court,  and  that  court  ield  the 
instniction  to  be  correct.  To  the  same 
effect  is  Ostrander  v.  Brown,  15  Johns. 
39,  though  the  distinction  between  the  in- 
ternal sdad  coasting  trade  and  foreign 
trade  is  not  ezprMsly  taken.  In  that 
case,  goods  were  put  on  board  of  the  de- 
fendant's vessel  to  be  carried  to  Albany, 
and,  on  arriving  there,  were  by  the  de- 
fendant's direction  put  on  the  wharf.  It 
was  keid^  that  this  was  not  a  delivery  to 
the  coosiffnee,  and  that  evidence  of  a 
vsage  to  deliver  goods  in  this  manner  was 
immaterial,  but  that  the  defendant  was 


liable  in  an  action  of  trover  for  such  part 
of  the  goods  as  was  not  actually  delivered 
to  the  consignee. 

(x)  Chicleriug  r.  Fowler,  4  Pick.  371. 

ly)  This  was  very  authoritatively  de- 
clared by  Mr.  Justice  Porter,  in  Kohn  v, 
Packard,  3  La.  224.  **The  contract  of 
affreightment,"  said  he,  "  does  not  impose 
on  the  owner  of  the  vessel  the  obli^tion 
to  deliver  merchandise  shipped  on  ooard 
of  her  to  the  consignee,  at  nis  residence. 
It  is  a  contract  to  carry  from  port  to  port, 
and  the  owners  of  a  vessel  fulnl  the  duties 
imposed  on  them,  by  delivering  the  mer- 
chandise at  the  usual  place  of  discharge. 
The  authorities  cited  on  argument,  as 
well  as  the  reason  of  the  thing,  clearly 
establish  this  rule.  But  though  the  con- 
tract does  not  require  the  owners  of  the 
vessel  to  deliver  the  goods  at  any  other 
place  in  the  port  but  that  where  ships 
genendly  discharge  their  cargoes,  it  is  not 
to  be  concluded  that  they  have  a  right  to 
land  the  goods  at  these  places  and  release 
themselves,  by  doin^  so,  from  all  further 
care  and  responsibihty,  without  ^vin^  no- 
tice to  the  person  who  is  to  receive  tnem. 
The  authorities  on  this  subject  are  con- 
tradictory. Some  of  those  cited  support 
fully  the  position  that  a  landing  on  the 
wharf  is  equivalent  to  a  delivery.  We 
should  have  reviewed  them,  had  not  the 
counsel  who  argued  the  case  carefully,  on 
the  part  of  the  defendant,  very  properly 
refrained  from  pressing  the  rule  to  thivt 
extent.  We  have  the  high  authority  of 
Chancellor  Kent  for  saying,  that  the 
better  opinion  is,  there  must  be  a  delivery 
on  the  wharf  to  some  person  authorizea 
to  receive  the  goods,  or  some  act  which  is 
equivalent  to,  or  a  substitute  for  it.  The 
contrary  doctrine  appears  to  us  too  repug- 
nant to  reason  ana  justice  to  be  sanc- 
tioned by  any  one  who  will  follow  it  out 
to  the  consequences  to  which  it  inevi 
tably  leads.  Persons  to  whom  goods  are 
sent  may  be  absent  from  the  port  when 
the  ship  reaches  it ;  they  may  be  disabled 
by  sickness  from  attending  to  their  busi- 
ness; they  may  not  be  informed  of  the 


*  See  remarks  of  Earl,  J.,  in  Richmond  r.  Union  Sti'smboat  Co.  87  N.  Y.  240,  on 
the  effect  of  usage  in  modifying  a  carrier's  duty  to  deliver  to  the  consignee. 
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the  part  of  the  consignee  excuse  the  want  of  notice,  (z)  Nor 
can  the  goods  be  put  on  the  wharf  on  a  day  that  is  not  hj  law, 
usage,  or  custom,  a  day  of  business,  (a)  Nor  may  the  master 
heap  them  confusedly  with  other  goods  upon  a  wharf;  but  he 
must,  to  a  reasonable  extent,  separate  and  discriminate  them,  (liy 
We  have  seen,  that  leaving  goods  in  the  office,  or  store,  or  even 
in  the  carriage  of  the  carrier,  is  no  delivery  to  him,  to  make  him 
responsible  for  them  as  carrier,  unless  he  has  notice  of  such 
delivery,  that  he  may  forthwith  take  charge  of  the  goods  and 
provide  for  their  safety.  In  the  same  way,  no  delivery  by  him 
discharges  him  from  responsibility,  unless  the  party  entitled  to 
the  goods  has,  in  fact,  or  by  construction  of  law,  such  knowl- 
edge of  the  delivery  as  will  enable  him  to  take  charge  of  them  at 
once.  The  notice  must  therefore  be  prompt  and  distinct.  And 
indeed  it  seems  to  be  settled  in  England,  that  the  landing  of 
goods  upon  a  wharf,  with  notice,  is  not  a  sufficient  delivery  of 
them,  unless  made  so  by  a  distinct  and  established  usage,  (^)^ 


arrival  of  the  vessel.  Under  such  ciicnm- 
stances,  or  many  others  similar  that  may 
be  supposed,  it  would  be  extraordinary 
indeea  if  the  captain  were  authorized  to 
throw  the  goods  on  shore,  where  they  could 
not  fail  to  be  exposed  to  injury  from  the 
weather,  and  would  be  liable  to  be  stolen. 
There  would  be  little  difference  in  such  an 
act  and  any  other  that  would  occasion 
their  loss  Contracts  impose  on  parties 
not  merely  the  obligations  expressed  in 
them,  but  every  thing  which  by  law, 
equity,  and  custom,  is  considered  as  inci- 
dental to  the  particular  contract,  or  necu- 
aary  to  carry  tt  into  effect.  La.  Code,  1987. 
Delivery  is  not  merely  an  incident  to  the 
contract  of  affreightment,  it  is  essential  to 
its  discharge,  and  as  there  cannot  be  a  de- 
livery without  the  act  of  two  parties,  it  is 
indispensable  that  the  freighter  should  be 
appnsed  when  and  where  the  shipowner, 
or  his  agent,  is  ready  to  hand  over  the 
goods."  See  also  Northern  v.  Williams,  6 
La.  An.  578 ;  House  v.  The  Schooner  Lex- 
ington. 2  N.  Y  Leg.  Obs  4 ;  Chickering 
w.  Fowler,  4  Pick  371  ;  Price  v.  Powell,  3 
Comst  323;  Michigan  Central  Railroad 
Co.  V.  Ward,  2  Mich.  538.  But  see  Mich. 
C.  R.  R.  Co.  V.  Hale,  6  Mich.  243.    As  to 


what  will  constitute  a  sufficient  notice, 
Kohn  V.  Packard,  3  La.  224. 

(z)  The  Ship  Middlesex,  Cir.  Ct  U.  S. 
Mass.  May  T.  1857,  21  Law  Rep.  14. 

(a)  S.  F.  M.  Co.  V.  Bark  Tangier,  Cir. 
Ct.  U.  S.  Mass.  May  T.  1857,  21  Law 
Rep.  6.  In  this  case  it  was  held,  that 
Fas^^lay  was  not,  in  Massachusetts,  a  day 
of  business,  within  this  rule.  But  in  the 
case  of  Richardson  v.  Goddard,  23  How. 
28,  the  foregoing  decision  of  the  Circuit 
Court  was  reversed,  and  the  unlading  on 
Fastday  held  to  be  a  good  delivery,  on 
the  ground  that  there  was  no  law,  or  fen* 
eral  usase,  or  special  custom,  forbidding 
the  unladinff  of  a  vessel  on  such  a  day. 

(6)  The  Ship  Middlesex,  21  Law  Rep. 
14. 

(c)  Gatliffe  v.  Bourne,  4  Bing.  N.  C. 
314.  In  this  case,  to  a  count  in  assump- 
sit, by  A  against  B,  upon  a  contract  by  B, 
si^ely  and  securely  to  carry  in  a  steam- 
vessel  certain  goods  of  A  from  Belfast  to 
Dublin,  and  from  Dublin  to  London,  and 
to  deliver  the  same  at  London  to  A,  or 
to  his  assigns,  upon  j>ayment  of  freight, 
—  assigning  a  breach  in  the  non-delivery 
of  the  goods  at  London ;  B  pleaded  that 
the  goods  were  put  on  board  under  a  bill 


• 

1  Redmond  v,  Liverpool,  Ac  Steamship  Co.  46  N.  Y.  578.  was  to  the  efibct  that  a 
mere  deposit  of  ^oods  by  a  common  carrier  by  water  on  his  own  wharf,  without  aocepir 
ance  by  the  consignee,  not  separated  and  set  apart  fVoro  the  rest  of  the  cai^,  and  with- 
out a  reasonable  opportunitv  and  time  for  their  removal,  did  not  dischaige  the  carrier, 
but  that  the  goods  remained  at  his  risk. 
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and  even  then,  it  cannot  be  the  right  of  the  carrier  to 

*  abandon  them  utterly,  even  if  the  consignee  refuses  or    *  196 

neglects  to  take  charge  or  notice  of  them,  (d) 

While  the  goods  are  in  lighters  belonging  to  or  employed  by 
the  carriers^  and  going  to  or  from  the  wharf,  the  carriers  are 
liable,  (e) 

If  the  carrier  be  a  warehouseman,  or  if,  without  being  a  regu- 
lar warehouseman,  he  has,  as  most  common  carriers  have, 
a  *  place  of  reception  and  deposit  for  his  goods,  it  may    *  197 
often  be  a  question  of  some  difficulty,  after  the  transpor- 
tation is  completed,  whether  the  carrier  retains  that  character 
and  its  peculiar  responsibility.    The  answer,  in  general,  is  this. 

of  lading,  bj  which  they  were  made  deliv-  of  London,  to  the  plaintiff  or  hie  asBiirns,' 
eimble  to  A,  or  his  aastgns,  on  payment  of  as  required  by  the  terms  of  the  bifi  of 
freight ;  that  after  the  arrival  of  the  ree-  lading ;  and  call  upon  ns  to  say,  by  our 
■el  and  aroods  at  London,  B  caused  the  judgment,  that  such  delivery,  nnder  the 
goods  to  oe  unshipped,  and  safely  and  se-  circumstances  stated  in  each  plea,  is  a 
curely  landed  ana  deposited  upon  a  cer-  gpod  delivery  in  point  of  law  under  the 
tain  wbaif  at  London,  there  to  remain  bill  of  lading.  But  we  know  of  no  gen- 
until  they  could  be  delivered  aocordinf  to  end  rule  of  law  which  governs  the  deliv- 
the  bill  of  lading,  —  the  said  wharf  bemg  ery  of  goods  nnder  a  bill  of  lading,  where 
a  place  at  which  goods  conveyed  in  steam-  such  delivery  is  not  expressly  in  accord- 
vessels  from  Dublin  to  London  were  ac-  ance  with  the  terms  of  ttie  bill  of  lading, 
CDstomed  to  be  landed  and  deposited,  for  except  that  it  must  be  a  ddlvezy  accord- 
the  use  of  consignees,  and  a  place  fit  for  ing  to  the  practice* and  custom  usually 
such  purpose ;  and  that  the  goods,  while  observed  in  the  port  or  place  of  delivery, 
they  remained  upon  the  said  wharf,  and  An  issue  raised  upon  an  allegation  of 
before  a  reasonable  time  for  the  delivery  such  a  mode  of  deliveiy  would  accommo- 
thereof  had  elapsed,  were  accidentally  date  itself  to  the  facts  of  each  particular 
destroyed  by  fire.  It  was  further  pleaded  case ;  and  would  let  in  every  species  of 
to  the  same  count,  that  after  the  arrival  excuse  from  the  strict  and  litenu  compli- 
of  the  vessel  and  goods  at  London,  B  ance  with  the  precise  terms  of  the  bill  of 
ready  and  willing  to  deliver  the  coods  lading,  which  must  necessarily  be  allowed 


to  A,  or  his  assigns,  but  that  neither  A  to  prevail  with  reference  to  the  means 

nor  his  assigns  was  or  were  there  ready  and   accommodation    for  landing  goods 

to  receive  the  same;  whereupon  B  caused  at  different  places ;  the  time  of  the  arri- 

the  goods  to  be  landed  on  the  said  wharf,  val  and  departure  of  the  vessel ;  the  state 

there  to  remain  until  A  or  his  assigns  of  the  tide  and  wind ;  interruptions  from 

should  eome  and  receive  the  same,  or  accidental  causes;  and  all  the  other  dr- 

until  the  same  could  be  convened  and  de-  cumstanoes  which  belong  to  each  partic- 

liversd  to  A  or  his  assigns,  with  the  like  ular  port    or  place    of   delivery.      The 

averoMot  as  to  the  said  wharf  being  a  delivery,  therefore,  of  these  goods,  not 

■sual  and  a  fit  place;  and  that  the  goods,  being  alleged  in  the  pleas  to  have  been 

while  they  remained  upon  the  said  wharf,  made  according  to  the  custom  or  practice 

and  before  A  or  his  assigns  came  or  sent  of  the  port  of  London,  we  cannot  t^ 

for  the  same,  and  before  B  had  been  re-  notice  that  it  is  sanctioned  by  such  prac- 

qoested  to  deliver  the  same  to  A  or  his  tice;    and    the  delivery  must   therefore 

assigns,  or  a  reasonable  time  for  conveying  stand  or  fall  upon  the  allegations  con- 

them  inm  the  said  wharf  to  A  or  his  as-  tained  in  each  plea."    s.  c.  S  Man.  &  G. 

signs  had  elapsed,  and  before  the  same  648,  7  id.  660.    See  also  Dixon  v.  Dun- 

eould  be  removed  therefrom,  were  aed-  ham,  U  111.  324. 

dflotallf  destroyed  by  fire.  The  court  AsU,  {d)  See  the  cases   in  the   preceding 

that  boih  pleas  were  bad.    And  Tindal,  C.  note,  and  The  Peytona,  3  Curtis,  C.  C.  21 ; 

J.,  said :  '^The  defendants,  in  each  of  the  The  Grafton,  Olcott,  43. 

ideas,  profess  to  sobstitule  a  delivery  at  («)  Morewood  v.  Pollock,  18  £.  L.  ft 

Fenninir's  wharf,  in  the  port  of  London,  for  £.  341 ;  s.  o.  1  £.  &  B.  742. 
and  in  the  place  of  a  delivery  'at  the  port 
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Where,  by  the  known  usage  and  course  of  business,  the  goods, 
when  they  arrive,  are  to  be  placed  in  the  carrier's  warehouse  or 
office,  and  kept  there  without  pay  to  him  until  the  owner  takes 
them,  then  his  responsibility  as  carrier  ceases  upon  their  arrival 
and  notice  to  the  owner,  and  a  sufficient  time  has  elapsed  to  give 
the  owner  a  reasonable  opportunity  to  take  them  away ;  (e«)  ^ 
because  keeping  them  in  his  office  is  now  for  the  benefit  of  the 
owner  of  the  goods  exclusively,  as  it  is  for  the  interest  of  the 
carrier  to  have  them  removed,  so  that  they  may  no  longer  encum- 
ber his  office.  (/)  This  reason  does  not  apply,  where  compensar 
tion  is  made  for  the  storage,  distinct  from  that  for  transportation. 
But  here  the  two  duties  of  storing  and  of  carrying  are  perfectly 
distinct,  made  so  by  the  undertaking  of  tlie  party ;  and  the  re- 
sponsibility which  belongs  to  one  of  these  contracts  cannot  be 
extended  to  the  other,  {ff)  It  has  been  held,  wisely  we  think, 
that  the  liability  of  a  common  carrier  has  not  been  lost,  and  that 
of  a  warehouseman  taken  its  place,  until  the  goods  are  placed  in 
a  secure  warehouse,  (^fg) 

Where  there  is  no  usage,  nor  any  special  agreement,  which 
requires  that  the  goods  should  be  left  in  the  store  or  office  of  the 
carrier  after  their  arrival,  then,  as  we  have  seen,  he  is  not  justi- 
fied in  keeping  them  there ;  it  is  his  duty  to  deliver  them  at  once. 


I 


fee)  Wood  V.  Crocker,  18  Wis.  345.  and  he  began  to  take  them  away,  but 
(/)  See  aide,  p.  *  140,  note  (/),  and  p.  before  all  were  removed  the  remainder 
*  188,  note  (t),  were  burned  in  the  depot,  the  railroad 
{ff)  Wliere  a  railroad  company  gave  company  were  held  liable.  Hedges  v.  Hud- 
notice  to  a  consignee  that  his  goo<ls  were  son  U.  U.  R.  Co.  6  Rob.  119. 
ready  for  delivery,  and,  nnless  taken  away  (fy)  Bartholomew  v.  St.  Louis,  &c. 
without  delay,  they  would  be  at  his  risk,  R.  K.  Co.  53  111.  227. 

^  Graves  v.  Hartford,  &c.  Co.  38  Conn.  143.  The  same  is  true  where  a  carrier  holds 
goods  for  delivery  to  a  connecting  carrier,  his  liability  continuing  until  the  goods  are 
ready  for  delivery,  and  a  reasonable  time  for  taking  tnem  away  has  elapsed.  Wood  v. 
Milwaukee,  &c.  K.  Co.  27  Wis.  541.  —  In  Massachusetts  a  railroad  coloration  ceases 
to  be  a  common  carrier  and  becomes  a  warebouseman,  as  matter  of  law,  when  it  has 
completed  the  duty  of  transportation  and  assumed  the  position  of  warehouseman  as 
matter  of  fact  and  according  to  the  usages  and  necessities  of  the  business  in  which 
it  is  engaged.  Rice  v.  Hart,  118  Mass.  201.  So  in  Iowa.  Mohr  v.  C,  &c.  R.  Co.  40 
la.  579.  But  in  New  York,  a  common  carrier  by  railroad  which  carries  goods  to  their 
final  desdnadon  and  deposits  them  in  its  freight-house  ready  for  delivery,  does  not  cease 
to  be  liable  as  an  insurer,  for  a  reasonable  time  after  their  arrival,  until  the  consignee 
can  have  an  opportunity  to  take  charge  of  them.  Fenner  v,  Buffalo,  Ac.  R.  Ca  44  N.  Y. 
505 ;  Sherman  v.  Hudson,  &c.  R.  Co.  64  N.  Y.  254 ;  Faulkner  t;.  Hart,  82  N.  Y.  413.  In 
the  last  case,  goods  transported  fh)m  New  York  to  Boston  were  put  into  a  warehooae 
on  one  day  too  late  for  delivery,  and  destrojred  during  the  ensuine  night  by  fire.  -^ 
Where  a  carrier  notified  a  consignee  that  certain  flax  was  ready  for  delivery,  and  that 
he  should  hold  it  "  as  warehouseman,  at  owner's  sole  risk,  *  and  the  consignee  took 
a  part  of  the  flax  away,  but  before  he  removed  the  remainder  the  flax  was  damaged  by 
wet  through  the  carrier's  failure  to  take  reasonable  care  of  it,  the  carrier  was  held 
liable.    Mitchell  v.  Lancashire  &  Yorkshire  Railway,  L.  R.  10  Q.  B.  256.- 
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And  if  he  does  not  deliver  them,  and  so  fails  in  this  duty,  he 
continues  liable  as  carrier;  or,  if  not  as  carrier,  still  liable 
absolutely  for  loss  or  injury  to  the  goods  while  in  his  pos- 
session, because  that  possession  is  wrongful,  (jg)    And  in  some 


{g)  Miller  v.  The  Steam.  NaT.  Co.  13 
Barb.  361.    In  this  case  ^oods  belonging 
to  the  pbuntift  were  received  at  the  city 
uf  New  X  ork  bj  the  defendants,  who  were 
common  carriers  on  the  Hudson  River, 
between  Albany  and  New  York,  to  be 
carried  bj  them  to  Albany,  and  there 
delivered  to  A,  the  agent  of  a  line  of 
boats  on  the  Erie  canal.    The  goods  were 
put  on  board  a  baree  of  the  defendants 
at  New  York,  and  taken  to  Albany,  where 
they  arrived  on  the  morning  of  the  1 7th 
of  Aogiist,  1848.    A  portion  of  them  were 
mdoaded  from  the  barge,  and  put  into  a 
float  in  the  Albany  basin,  belonging  to 
the  defendants,  which  was  a  stationary 
floating  craft,  kept  for  the  purpose  of  re- 
ceiving eoods  brought  up  the  river,  and 
from  which  goods  were  reshipped  into 
canal  boats  to  be  taken  west.    While  the 
eoods  were  in  the  process  of  bein?  passed 
from  the  bar^  to  the  float,  and  before 
they  were  delivered  to  A,  they,  together 
with  the  barge  and  float,  were  destroyed 
by  a  fire  which  originated  in  the  city  of 
Albany,  and    afterwards   spread  to  the 
piers  and  shipping.    Hdd,  that  the  de- 
fendants, havine  contracted  to  deliver  the 
|oods  to  A,  at  Albany,  they  continued  to 
nold  the  relation  of  common  carriers  until 
the  goods  were  so  delivered,  or  until  a 
leasonable  time  should  have  cdapsed  after 
notice  to  A  of  their  arrival,  and  an  offer 
to  deliver ;  and  that  they  were  liable  for 
the  value.    Hdd^  also,  that  the  defendants 
were  not  to  be  treated  as  warehousemen  of 
the  eoods,  after  the  arrival  of  the  barge 
at  the  pier  at  Albanv;  that  they  had  no 
right  to  warehouse  the  goods,  except  in 
case  of  the  absence  of  A,  or  his  refusal 
or  neglect  to  receive  them,  after  notice. 
IFe^et,  J.,  said : "  It  is  contended  on  behalf 
of  the  appellants,  that  upon  the  arrival  of 
the  barge  at  the  pier  at  Albuiy,  their 
relation  became  changed  from  common 
carriers  to  that  of  warehousemen  of  the 
goods  m  question,  and  that  as  there  is  no 
negligence  imputed  to  them,  and  as  ware- 
honsemen  are  only  liable  in  case  of  neg- 
ligence, no  recovery  can  be  had  against 
them.    The  contract  of  shipment  was  to 
deliver  the  goods  to  F.  M.  Adams,  the 
Wnt  at  Albany,  of  the  Rochester  Citv 
I'lD^)  which  line  the  respondent  had  sel- 
ected for  their   transportation  west   of 
Albany;  and,  in  my  judgment,  the  appel- 
lants continued  to  hold  the  relation  of 
common  carriers  in  reference  to  the  goods, 


until  they  were  so  delivered,  or  until  a 
reasonable  time  should  have  elapsed  after 
notice  to  the  affent  of  their  arrival,  and 
an  offer  to  debver.  We  so  ruled  on  a 
similar  question  in  the  case  of  Goold  and 
others  v.  Chapin  and  Mallory,  10  Barb. 
612.  The  appellants  had  no  right  to 
warehouse  the  eoods,  unless  in  case  of 
the  absence  of  the  person  authorized  to 
receive  them,  or  his  refusal  or  neglect  to 
receive  them,  after  reasonable  notice.  If 
the  contract  was  to  deliver  them  to 
Adams,  thev  had  no  more  right  to  store 
them  at  Albany  than  at  New  York,  or 
any  intermediate  point  on  the  river,  unless 
for  one  of  the  reasons  mentioned.  The 
legal  obligations  and  liabilities  of  the 
appellants,  as  common  carriers,  were 
fastened  upon  them  from  the  time  they 
received  the  goods  in  New  York,  until 
they  had  penormed  the  service  which 
the  transaction  implied,  and  delivered 
them  agreeably  to  nieir  contract,  unless 
prevented  by  the  conduct  of  the  owner 
or  his  agent.  There  does  not  appear  to 
have  been  any  notice  given  to  Adams  of 
the  arrival  of  the  goods ;  no  offer  to 
deliver  them  to  him ;  no  act  on  the  part 
of  the  appellants,  indicating  that  they  de- 
sired or  intended  to  change  their  character 
from  common  carriers  to  that  of  ware> 
housemen.  Adams  went  on  board  the 
bar^  some  two  or  three  hours  after  its 
arrival,  and  saw  the  trip  book.  He  testi- 
fies that  he  had  a  boat  near  by,  ready  to 
take  the  goods  from  the  float,  upon  which, 
as  appears  by  the  testimony  of  uie  captain 
of  the  barge,  it  was  the  invariable  custom 
of  the  de^ndants  to  ship  goods  brought 
by  them  up  the  river,  before  they  were  de- 
livered on  board  the  canal  boats.  The 
goods  in  question  were  in  the  process  of 
being  passed  from  the  barge  to  the  float, 
and  Defore  it  was  completed,  and  while  a 
portion  of  them  was  in  the  float  and  the 
residue  in  the  barge,  the  flre  drove  away 
the  hands  engaged,  and  destroyed  both 
the  barge  and  float,  with  all  the  goods 
they  contained.  Under  these  circum- 
stances, it  is  preposterous  to  contend  that 
there  was  anything  like  an  attempt  or  in- 
tention to  store  the  goods,  or  any  occasion 
or  justiflcation  for  storing  them,  if  such 
had  been  the  intention.  On  the  contrary, 
the  appellants  were  merely  preparing  and 
getting  ready  to  deliver  them,  but  had  not 
commenced  the  delivery.  They  were  not 
in  fact  ready  or  in  a  situation  to  commence 
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^  198  *  cases  of  non-delivery  the  carrier  may  be  sued  in  trover, 
^^^•^  as  having  converted  the  goods  to  his  own  use.  (A) 

It  must  also  be  remembered,  that  the  consignee  must  have  a 
reasonable  time  to  receive  and  remove  his  goods ;  and  not  until 
this  time  has  elapsed,  will  they  be  considered  as  left  in  the  hands 
of  the  carrier  as  a  warehouseman,  and  under  that  liability 
only.  (AA) 

In  general,  when  the  owner  or  consignee  may  be  considered  as 

himself  taking  charge  of  the  goods,  or  when  his  acts  or  language 

justify  the  carrier  in  believing  that  the  owner  considers 

*  199    *  himself  as  in  charge  of  them,  then  the  responsibility  of 

the  carrier  ends.  («) 

The  particular  obligation  of  stage-coach  proprietors,  railroads, 
and  the  like,  to  deliver  the  baggage  of  their  passengers,  has  been 
much  considered.  These  carriers  are,  principally,  carriers  of 
passengers,  and  only  incidentally  of  the  baggage  of  the  passen- 
gers, for  which  they  do  not  generally  receive  any  distinct  com- 
pensation. Nevertheless,  as  to  this  baggage,  they  come  under 
the  general  law  of  common  carriers  of  goods,  and  are  held  very 
strictly,  both  from  the  nature  of  the  contract  and  from  motives 
of  public  policy,  to  the  obligation  of  delivering  the  baggage  of 
each  proprietor  to  him  at  the  end  of  the  journey,  in  all  cases.  (/)  ^ 


the  delivery.  The  goodii  were  stiU  in  their 
pOBsesBion  as  common  carriers  to  aU  in- 
tents and  pnrpoeee."  See  also  Goold  v. 
Chapin,  10  Barb.  612. 

(A)  Bullard  v.  Young,  3  Stew.  (Ala.) 
46.  A  undertook  to  cany  certain  flour 
lor  B  to  a  certain  place,  and  having  de- 
posited it  bjthe  way,  C  took  part  of  it 
Dj  mistake.  B  refusing  to  receive  part 
only,  C  received  the  remainder,  and  paid 
A  for  the  whole.  This  was  htid  to  amount 
to  a  conversion  by  A,  for  which  B  could 
maintain  trover  against  him.  And  per 
TF%i^6,  J. :  "  Young  was  a  bailee  or  car^ 
rier,  who  undertook  to  deposit  the  flour 
at  a  particular  place  for  the  plaintiff. 
This  be  did  not  do,  but  wilfully  and  of 
his  own  accord  left  it  at  another  place. 


whence  it  was  innocently  taken  by  a  third 
person,  who  paid  him,  the  defendant,  for 
It."  See  Rooke  v.  Midland  Railway  Co. 
U£.  L.  &£.  175. 

(AA)  McDonald  v.  Western  R.  R.  Co. 
34  N.  Y.  497 ;  Blumenthal  v.  Brainerd,  38 
Vt.  402;  Roth  v.  Buffalo^  &c.  R.  R.  Co. 
34  N.  Y.  648.    See  preceding  page. 

(i)  Thomas  v.  B.  &  P.  Railroad  Corpo- 
ration, 10  Met.  472 ;  Strong  v.  NataUy,  4 
B.  &  P.  16 ;  Eagle  v.  White,  6  Whart.  505 ; 
Lewis  V.  The  Western  Railroad  Co.  11 
Met.  509. 

( )')  Richards  v.  The  London  Railway 
Co.  7  C.  B.  839;  Hollister  t\  Nowlen,  19 
Wend.  234;  Cole  v.  Goodwin,  id.  251; 
Bomar  v.  Maxwell,  9  Humph.  621 ;  Dill  p. 
So.  Car.  Railroad  Co.  7  Rich.  L.  158. 


1  A  railway  company  is  not  liable  for  luggage  placed  at  a  passenger's  request  in  the 
same  compartment  in  which  he  intends  to  travel,  if  lost  or  stolen  without  any  negli- 
gence on  its  part,  Berghelm  v.  Great  Eastern  R.  Co.  3  C.  P.  D.  221 ;  Tallejr  v.  Great 
Western  R.  Co.  L.  R.  6  C.  P.  44 ;  nor  for  baggage  {Jaoed  by  a  passenger  in  an  un- 
locked state-room,  Gleason  t;.  Goodrich  Trans.  C&.  32  Wis.  85 ;  but  is  liable  for  baggage 
kept  by  a  passenger  exclusively  within  his  own  control  and  lost  through  its  negligence  or 
that  of  its  servants,  and  without  the  passenger's  fault,  Kingsley  v.  Lake  Shore,  &c.  R. 
Co.  125  Mass.  54,  citing  Bergheim  v.  Great  Eastern  R.  Co.  tupra.  That  a  carrier  is  not 
liable  for  samples  of  merchandise  carried  to  facilitate  sales,  sea  Pennsylrania  R.  Co. 
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And  if  such  delivery  be  made  erroneously,  but  innocently,  on  a 
forged  order,  the  carrier  is  still  held.  (A;)  But  one  who  delivers 
to  the  railroad  company,  jewels  or  other  things  of  great  value,  as 
common  articles,  is  guilty  of  a  fraud  which  releases  the  company 
from  liability  as  common  carriers.  (Jck)  ^ 

In  a  recent  English  case  occurs  a  useful  definition  of  '^  bag- 
gage," or  *^  luggage  "  as  it  is  called  in  England,  by  Cockbum^  0.  J. 
He  holds  the  true  rule  to  be,  '^  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities,  or  to  the  ultimate  pur- 
pose  of  the  journey,  must  be  considered  as  personal  luggage."  (kV) 
A  surgeon  travelling  with  troops  had  with  him  a  case  of  surgical 
instruments.  They  were  lost  by  negligence,  and  the  company 
was  held  liable.  (Arm)  The  company  was  held  not  liable  for 
money  carried  by  a  passenger  for  a  friend,  and  lost  by  the  com- 
pany's negligence,  the  company  having  no  knowledge  that  the 
money  was  so  carried,  (tn) 

As  the  carrier  is  bound  to  deliver  the  goods,  so  the  owner  is 
bound  to  receive  and  remove  them,  and  pay  the  freight  for  them. 
And  if  the  carrier  is  warranted  in  delivering  the  goods,  by  keep- 
ing them  at  his  own  ofEice,  or  warehouse,  and  giving  notice,  and 
if  he  has  given  such  notice,  and  the  owner  delays  more  than  a 
reasonable  time  to  take  them,  they  are  no  longer  at  the  risk  of 
the  carrier,  as  a  carrier,  but  as  a  mere  depositary,  gratuitously, 
when  he  is  bound  only  to  slight  care,  and  liable  only  for  gross 
n^ligence  —  or  for  compensation  —  when  he  is  bound  to  ordinary 
care^  and  is  liable  for  ordinary  negligence  —  according  to 
the  circumstances.  (I)    So  if  the  freight  be  not  *  paid,  and    *  200 

10  Barb.  61S,  the  defendants,  the  proprie- 
tors of  the  Hudson  River  line  of  tow-boats, 
received  on  board  one  of  their  Imu-^,  in 
the  city  of  New  York,  goods  belonging  to 
merchants  in  Brockport,  to  be  by  them 
transported  to  Albany,  and  there  delivered 
to  the  lurant  of  a  company  for  transporting 
goods,  £c.,  on  the  canal,  styled  *'  The  At- 
mntic  Line."  The  goods  arrived  safely  at 
Albany,  on  Monday,  the  14th  of  Augost, 
and  were  pnt  on  the  float  belonging  to  the 
owners  of  the  barge,  which  they  Kept  in 


{k\  PoweU  p.  Myers,  26  Wend.  590. 

(kk)  Cincinnati,  &c  R.  R.  Co.  o.  Max^ 
ens,  38  IlL  219. 

(ki)  Macrow  v.  Great  Western  Rail- 
way Co.  L.  R.  6  Q.  B.  612.  See  pott,  p. 
•256. 

{km)  Hannibal  R.  R.  Co.  v.  Swift,  12 
Wallace,  262. 

{kn)  National  Bank  of  Greenfield  p. 
M.  &  C.  R.  R.  Co.  20  Ohio,  259. 

(/)  Powell  V.  Myers,  26  Wend.  591,  i>er 
VerplaMek,  senator.     In  Goold  v.  Chapin, 


.»  ja  « 


haggsge"  of  a 


V.  Miller,  35  Ohio  St  541 ;  and  that  a  manuscript  "  price-book 
firarelling  salesman,  tee  Gleason  v»  Goodrich  Trans.  Co.  32  Wis.  85. 

1  See  Michigan,  tc  R.  Ca  v.  Oehm,  56  Bl.  293 ;  Chicago,  Ac.  R.  Co.  v.  Shea,  66 
10.471. 
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the  carrier  retains  the  goods  therefor,  they  are  not  at  his  risk  as 
carrier,  but  as  warehouseman  or  gratuitous  bailee,  (m) 

If  the  owner  of  goods  gives  new  directions  as  to  their  delivery 
after  they  are  taken  by  the  carrier,  of  course  these  directions 
may  be  followed  by  him.  And  if  they  are  indefinite,  or  if  they 
require  the  carrier  to  be  governed  by  information  or  directions 
which  he  does  not  receive,  he  may  discharge  himself  from  the 
obligation  of  delivery  by  storing  them  for  the  owner,  in  the  best 
way  he  can.  (w)  So  the  carrier  is  discharged  by  any  new  agree- 
ment made  between  him  and  the  owner  or  shipper,  or  by  the  con- 
sent of  the  owner  or  shipper,  to  some  other  disposition  of  them, 
which  may  be  express  or  implied,  (o)  And  flie  shipper  may 
accept  the  goods  at  some  place  short  of  that  to  which  they  should 
have  been  carried,  and  at  which,  by  the  original  contract,  de- 

the  Albany  baain  for  the  purpose  of  re-  another  railroad  company,  and  such  affent 
ceiving  goods  brought  by  their  oargea,  and  aMeuts  thereto,  and  assists  B  in  haming 
then  transferring  tnem  to  the  canal  craft,  the  car  to  such  depot,  and  B  there  requests 
which  came  alongside  of  the  float  to  re-  and  obtains  leave  of  that  company  to  use 
ceive  their  loading.  On  the  15th  of  Au-  its  machinery  to  remove  the  goods  from 
gust,  the  i^ent  of  "  The  Atlantic  Line "  '  the  car ;  then  the  company  that  trans- 
was  notified  on  behalf  of  the  proprietors  ported  the  goods  is  not  answerable  for  the 
of  the  Hudson  River  line,  that  there  were  want  of  care  or  skill  in  the  persons  em- 
goods  on  their  float  for  his  line,  and  he  ployed  in  so  removing  the  goods  from  the 
was  reouested  to  call  and  take  them  away,  car,  nor  for  the  want  of  streu^h  in  the 
The  like  notification  and  request  were  machinery  used  for  the  removiu  of  them, 
made  to  him  on  the  next  day,  and  repeated  and  cannot  be  charged  with  any  loss  that 
again  on  the  17th  of  August,  when  the  may  happen  in  the  course  of  such  delivery 
agent  said  he  was  taking  some  goods  for  to  A.  Lewis  r.  The  Western  Railroad 
another  line,  and  when  he  got  them  on  he  Co.  1 1  Met.  408.  And  Dewey,  J.,  said : 
would  shove  up  to  the  float  and  take  those  '*  The  duty  of  the  defendants  was  to  trans- 

Soods  on.    But  on  the  same  afternoon,  the  port  the  article,  and  deliver  it  at  their 

oat,  with  the  goods  in  question,  was  con-  depot.    But  this  duty  may  be  modified  as 

flumed  by  fire.    The  court  hdd^  that  under  to  the  manner  of  its  peif  ormanoe.    The 

the  circumstances,  the  strict  liability  of  omission  of   the  defendants   to    remove 

the  defendants,  as  common  carriers,  had  goods  from  the  cars,  and  place  them  in 

ceased  at  the  time  of  the  fire,  and  that  the   warehouse,  or    upon    the    platform, 

they  were  then  holding  the  goods  as  bailees  would  not,  in  all  cases,  subject  them  to  an 

in  deposit  merely ;  and  the  foods  having  action  for  non-delivery,  or  for  negligence 

heen  destroyed  without  any  &ult  on  their  in  the  deliver^'.     Suppose  a  bale  of  goods 

part,  that  they  were  not  liable.  was  transported  by  them,  and,  on  its  ar- 

im)  Storr  v.  Crowley,  McClel.  &  Y.  129.  rival  at  the  depot,  the  owner  should  step 

\n)  Boyle  v.  McLaughlin,  4  Har.  &  J.  into  the  car,  and  ask  for  a  delivery  there, 

291.    But  a  carrier  in  whose  possession  and  thereupon  the  goods  should  be  passed 

foods  are  left,  becomes  cliargeable  as  a  over  to  him  in  the  car,  the  delivery  would 

epositary.     Smith  v.  Nashua  &  Lowell  be  perfect;   and  if  any  casualty  should 

R.  R.  Co.  7  Foster  (N.  H.),  86.  subsequently  occur,  in  takins;  out  the  bale, 

(o)  Thus,  if  A,  for  whom  goods  are  the  loss  would  be  his.     The  place  and 

transported  by  a  railroad  company,  au-  manner  of  delivery  may  always  be  varied 

thorizes  B  to  receive  the  delivery  thereof,  with  the  assent  of  the  owner  of  the  prop- 

and  to  do  all  acts  incident  to  the  delivery  erty ;   and  if  he  interferes  to  control  or 

and  transportation  thereof  to  A,  and  B,  direct  in  the  matter,  he  assumes  the  re- 

instead  of  receiving  the  goods  at  the  uiiual  sponsibility."      See    Scotthom    v.   South 

place  of  delivery,  requests  the  agent  of  the  Staffordshire  Railway  Co.  18  £.  L.  &  £ 

company  to  permit  the  car  which  contains  553 ;  B.  c.  8  £xch.  341. 
the  goods,  to  be  hauled  to  a  near  depot  of 
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livery  should  have  been  made.    And   such  acceptance, 

•  whatever  be  the  motive  for  it,  discharges  the  carrier,  if  it  *  201 
be  voluntary,  and  if  it  be  made  before  any  cause  of  action 

has  arisen  against  the  carrier  for  non-delivery,  or  other  de* 
fault.  ( /?)  After  such  cause  exists  by  reason  of  the  injury  that 
has  been  inflicted,  nothing  discharges  the  carrier  but  a  re- 
lease, or  the  receipt  of  something  by  way  of  accord  and  satisfac- 
tion, (j) 

If  the  owner  or  shipper,  by  his  illegal  act,  prevents  or  inter- 
feres with  the  delivery  of  the  goods  by  the  carrier,  the  obligation 
of  delivery  is  at  an  end.  But  only  an  actual  illegality  has  this 
effect,  (r)  An  alleged  one,  if  it  be  not  true  in  fact,  does  not  dis- 
charge the  carrier ;  but  if,  though  not  true  in  fact,  or  although 
the  cause  of  a  seizure  or  other  interference  with  the  goods  which 
prevents  their  delivery  is  not  substantiated,  yet  if  there  be  a  justi- 
Qable  cause  for  such  seizure,  it  would  seem  reasonable  that 

*  the  carrier  should  not  be  held  responsible  for  the  con-  *  202 
sequences.    It  would  certainly  be  unjust  to  hold  him  so, 

(p)  PmncMifl  v.  Hardj,  14  Wend.  215;  shipped  on  board  the  defendant's  ship, 

Harris  v.  Rand,  4  N.  H.  259,  555 ;  Welch  then  in  the  bay  of  Gibraltar,  and  bonnd 

V.  Hicks,  6  Cowen,  504 ;  Lorent  v.  Ken-  for  London,  calling  at  Cadiz,  certain  goods 

tring,  1  Nott  &  McC.  132 ;  Hnnt  v.  Has-  to  be  safely  conveyed   to  London,  and 

keU,  34  Me.  S39.    But  the  goods  most  be  there  delivered  in  good  order,  the  act  of 

Tolnntarily  received.    Rossiter  v.  Chester,  God,  the  Queen's  enemies,  fire,  and  all  and 

1  DongL  (Mich.)  154.    And  in  Lowe  v.  every  other  dangers  and  accidents  of  the 

Moss,  12  ni.  477,  it  was  held,  that  the  seas,  rivers,  and  navigation,  of  whatever 

xeceipK  by  the  owner  of  a  part  of  a  lot  of  natnre  or  Idnd  soever,  save  risk  of  boats, 

goods  M  trcauitu,  Uioagh  it  would  dis-  &c.,  excepted,  the  plaintiff  paying  freight. 

charge  the  carrier  from  all  further  liabil-  The  declaration  then  averred  a  promise  by 

itr  as  to  soch  part,  would  not  so  discharge  the  defendant  so  to  convey  and  deliver  the 

lum  as  to  the  residue.  cargo,  saving  the  above  exceptions ;  and 

(q)  Willonghby  v.  Backhouse,  2  B.  ft  alleged  as  a  breach  that  he  failed  to  do  so. 

C.  821 ;  Bay  lis  0.  Usher,  4  Mo.  ft  P.  790;  The  defendant  pleaded,  that  the  ship  in 

Bowman  v.  Teall,  23  Wend.  306.  the  course  of  her  vojage  called  at  Cadiz, 

(r)  Gosling  v.  Higgins,  1  Camp.  451.  and  was  then  within  the  jurisdiction  of 

This  was  an  action  for  the  nonndeliyery  of  the  officers  of  customs  there,  and  of  a  cer- 

ten  pipea  of  wine,  shipped  at  the  island  of  tain  court  of  Spain  (described  in  the  plea) ; 

Macleira,  on  board  a  vessel  of  which  the  that  while  the  ship  was  there,  the  goods 

defendant  was  owner,  to  be  carried  to  Ja-  were,  according  to  the  law  of  Spain,  law- 

and    from    thence    to    England,  fully  taken  out  of  the  ship  by  the  said 


When  the  vessel  arrived  off  Jamaica,  she     officers,  a^nst  the  will,  and  without  the 
seised,  with  her  cargo,  for  a  supposed     default  of  the  defendant,  on  a  charge  of 


violation  of  the  rerenne  laws,  and  there  suspicion  of  their  being  contraband  accord- 
condemned ;  bnt,  upon  an  appeal  to  the  ing  to  the  law  of  Spain,  and  were  confis- 
Privy  Council  of  England,  the  sentence  of  cated  by  a  decree  of  the  said  court,  upon 
condemnation  was  reversed.  Upon  these  the  char^  aforesaid.  Upon  demurrer,  the 
£Mts,  Lord  EUenhcnmgh  held  that  the  de-  court  held  that  the  plea  alleged  no  excuse 
fendant  was  liable,  and  must  seek  his  within  the  express  exceptions  in  the  con- 
remedy  against  the  officers  of  the  govern-  tract ;  that  the  decree  of  confiscation  was 
ment.  80  in  Spence  0.  Chadwick,  10  Q.  in  itself  no  answer;  and  that  it  did  not 
B.  517,  which  was  assumpsit  by  a  shipper  appear  by  the  plea  to  have  been  incurred 
on  a  contract  of  affreightment.  The  oec-  through  any  fault  of  the  plaintiff. 
' — '       stated   that   the   plaintiff    had 
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where  it  was  the  fault  of  the  owner  or  shipper  that  such  apparent 
cause  for  seizure  existed. 

It  has  been  held  that  the  carrier  of  goods  cannot  defend  against 
an  action  for  injury  to  them,  on  the  ground  that  the  sender^  a  cor^ 
poration,  could  not  acquire  legal  title  to  them,  (rr^ 

Nor  is  the  carrier  liable  where  the  goods  are  thrown  overboard 
from  necessity,  to  save  life  or  property ;  (»)  if  to  save  property, 
all  the  property  that  is  saved  must  contribute  to  make  up  the 
loss,  under  what  is  termed  in  the  mercantile  law,  a  general 
average,  (f)    Nor  if  the  goods  perish  from  inherent  defect,  (u) 

{rr)  Fannen  Bank  r.  Detroit,  &c.  B.  B.  swept  overboazd  bj  the  action  of  the  wind 

Co.  17  Wia.  37S.  or  waves,  or  cast  into  the  sea  by  command 

(f )  Mouse's  case,  IS  Bep.  63 ;  Bird  v.  of  the  master,  in  order  to  protect  the  ves- 

Astcock,  2  Bnlst.  280 ;  s.  c.  2  Boll.  Abr.  sel  and  crew,  is  not  entitled  to  the  benefit 

567 ;    Halwerson  v.  Cole,  1   Speers,  321.  of  a  general  average.    The  cargo  on  deck. 

In  Kenrig  v.  E^gleston,  Aleyn,  93,  it  is  from  its  situation,  increases  the  difficnltj 

said  that  Roile,  C.  J.,  cited  Barcroft's  case,  of  navigating  the  ship,  and  is  more  ex- 

"  where  a  box  of  jewels  vras  delivered  to  posed  to  penl  than  that  which  is  nnder 

a  ferryman,  who.  Knowing  not  what  was  cover ;   and,  if  swept  away  or  cast  over- 

in  it,  and  beine  in  a  tempest,  threw  it  board,  the   owner   most    bear  the  loss, 

overboard  into  the  sea ;  ancl  resolved  that  without  contribution  from  the  owners  of 

he  should  answer  for  it."    But  Sir  Wil-  the  vessel  and  the  cargo  under  hatches. 

Uam  Joneif  in  commenting  upon  this  case.  But  this  case  does  not  iaU  within  the 

says :  "  I  cannot  help  suspectmg  that  there  operation  of  this  rule.    PropeUers  are  a 

was  proof  in  this  case  of  aiipabU  negiiffenoe,  dass  of  vessels  but  recently  mtroduced  in 

and  probably  the  casket  was  both  'gmaU  the  navigation  of  the  lakes,  to  which,  from 

and  hghi  enough  to  have  been  kept  longer  the  pecmiarity  of  their  construction,  and 

on  board  than  other  goods;   for  in  the  the  general  usage  respecting  them,  this 

case  of  a  Gravesend  barge,  cited  on  the  general  rule  is  not  applicable.    They  are 

bench  by  Lord  Coke,  it  appears  that  the  doubleHieckers  with  two  holds.    By  the 

pack  which  was  thrown  overboard  in  a  general  custom  prevailing  in  reference  to 

tempest,  and  for  which  the  bargeman  was  them,  soods  stowed  on  uie  main  deck,  or 

held  net  aiuwerable,  was  of  jpreat  value  and  upper  hold,  are  regarded  as  under  hatches, 

gr&a  weight ;  although  this  last  circum-  and  as  safe  as  those  stowed  in  the  lower 

stance  be  omitted  by  RaUe,  who  says  only  hold,  or  where  the  cargo  in  ordinary  yea* 

that  a  master  of  the  vessel  had  no  w  forma-  sels  is  only  considered  as  under  cover. 

turn  of  iig  amtenta."    See  Jones  on  bailm.  The  master  is  allowed  by  this  general 

108.  custom  to  stow  the  cargo  either  in  the 

()  But  the  owners  of  goods  shipped  on  hold,  or  on  the  main  decl,  at  his  conven- 


deac. 


;,and  thrown  overboard  in  a  storm,  are  ience.    No  distinction  is  made  in  the  price 

not  entitled  to  generaJ  average ;   nor  is  of  transportation  by  the  carrier  or  in  the 

the  owner  of  the  vessel  liable  for  them  as  rates  of    insurance  by  the  underwriter, 

a  carrier,  in  such  case.    Smith  v,  Wright,  The  cargo  below  and  between  decks  is 

1  Caines,  43 ;  Lenox  v.  United  Ins.  Co.  3  put  on  the  same  footing.    This  universal 

Johns.  Cas.  178 ;  The  Rowena,  Ware,  322.  usage,  resulting  from  the  character  of  the 

But  in  Gillett  v.  Ellis,  11  111.  579,  where  vessel,  must  govern  the  rights  and  liabili- 

goods  stowed  on  the  matn  deck  of  a  pro-  ties  of  the  owners  of  the  vessel  and  cargo. 

peUer  were  necessarily  cast  overboard  m  a  The  owner  of  goods,  which  are  stowed  on 

tempest  by  the  order  of  the  master,  to  the  main  deck  of  a  propeller,  and  neces- 

preserve  the  vessel  and  crew,  it  was  heUif  sarily  cast  overboard  by  the  direction  of 

that  the  owner  of  the  goods  was  entitled  the  master,  to  preserve  the  vessel  and 

to  the  benefit  of  a  general  average.    And  crew,  is,  therefore,  entitled  to  the  bene- 

per  Treat,  C.J. :  "It  is  insisted  that  the  fit  of  a  general   average,  as    much   as 

plaintiff   cannot  claim  contribution,  be-  the  owner  of  goods  that  are  stowed  in 

cause  his  goods  were  stowed  on  the  deck  the  hold  woula  be,  under  like  circum- 

of  the  vessel.    The  general  rule  undoubt-  stances." 

edly  is,  that  the  owner  of  the  goods  which  (u)  Farrar  v.  Adams,  Bui.  N.  P.  69; 

are  placed  on  the  deck  of  a  ship,  and  are  Clark  v.  Barnwell,  12  How.  272. 
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*  nor  if  the  owner  or  shipper  has  been  negligent  or  fraudu*  *  208 
lent  in  not  disclosing  the  peculiar  nature  of  goods  requir- 
ing peculiar  care,  by  the  want  of  which  care  they  have  perished 
or  su£Fered  injury,  (v)  But  the  carrier  is  bound  to  take  all  such 
reasonable  care  of  goods  as  he  knows  or  should  know  to  be  neces- 
sary for  them. 

If  the  carrier,  on  the  ground  of  his  liability  for  damages  to  the 
goods  he  nndertook  to  transport,  pays  for  such  damages,  it  is 
equivalent  to  a  delivery  of  them  in  safety,  and  reestablishes  his 
claim  for  freight  (tv) 


SECTION  X. 


WHEBE  A  THIRD  PABTT  CLAIMS  THE  GOODS. 


One  question  in  regard  to  the  carrier's  obligation  to  deliver 
goods  to  the  shipper  or  consignor,  has  been  much  agitated,  and 
perhaps  is  not  quite  settled.  It  arises  in  the  case  of  another 
party  claiming  the  goods  as  owner,  and  taking  them  in  that  char- 
acter from  the  carrier.  Will  such  taking  excuse  the  carrier  for 
non-delivery  ?  If  the  goods  are  demanded  from  him  by  a  third 
party  on  this  ground,  can  he  deliver  the  goods  and  justify  his  con- 
duct ?  It  is  quite  certain  that  the  carrier  cannot  himself  raise 
the  question  of  title  in  a  third  person,  and  on  that  ground  refuse 
delivery  to  the  party  originally  holding  them.  (:r)  And  it  is 
undoubtedly  the  general  rule,  that  the  carrier  cannot  deny 
*  the  title  of  the  party  from  whom  he  has  received  the  *  204 
goods  for  transportation.  In  general,  no  agent  can  defend 
against  the  action  of  his  principal,  by  setting  up  the  jtu  tertii  in 


(v)  Edward«  v.  Shemtt,  1  East,  604  ; 
Titchboine  v.  White,  1  Stra.  145 ;  Batson 
p.  DoBovan,  4  B.  ft  Aid.  21. 

(w)  Hammond  v.  McClnres,  1  Bar, 
101. 

(x)  Anon.,  cited  in  Ladouch  v.  Towle, 
3  fisp.  114.  This  was  a  case  tried  before 
Mr.  Justice  Gould,  and  was  to  the  follow- 
ing effect.  A  carrier  had  a  paicel  of 
|oods  deliTered  to  him,  to  be  carried  from 
ICaidstooe  to  London.  While  the  goods 
lar  at  his  warehouse,  a  person  came  there 
woo  sMd  the  goods  were  his,  and  claimed 
them  from  the  carrier ;  the  carrier  said  he 
ponld  not  deliver  them ;  hnt  that  if  he  was 
indemnified  he  woold  keep  them,  and  not 


deliver  them  according  to  order.  An  in- 
demnity was  given ;  and  the  goods  not 
being  delivered  according  to  order,  the 
part^  bv  whom  thej  were  delivered  to  the 
carrier  brooght  an  action  against  the  car- 
rier. The  learned  judge  would  not  per- 
mit him  to  set  up  anj  question  of  property 
out  of  the  plaintiff;  and  held  that  he,  hav- 
ing received  the  goods  from  him,  was  pre- 
cluded from  questioning  his  title,  or  show- 
ing a  property  in  any  other  person.  And 
Lord  Kmifon,  before  whom  the  case  was 
cited,  admitted  it  to  be  law.  See  also 
ante,  p.  *  142,  note  (t),  and  Great  Western 
B.  B.  Ca  V.  McCk>mas,  33  111.  185. 
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his  own  favor,  (y)  On  the  other  hand,  if  the  carrier  delivers 
them  to  a  third  party,  and  it  can  be  shown  in  an  action  against 
him  that  this  third  party  was  the  actual  and  lawful  owner,  and 
that  the  plaintiff,  who  delivered  the  goods  to  the  carrier,  had  no 
right  to  them  whatever,  this  certainly  is  a  sufficient  defence,  (z) 
It  is  held,  in  general,  that  if  he  does  not  yield  to  an  adverse  claim 
by  a  third  party,  he  is  liable  to  an  action,  in  case  the  title 
•  205    of  *  this  party  be  good,  (a)     The  carrier  may  have  his  in- 


iy)  KickolfiOQ  v.  Knowles,  5  Madd.  47 ; 
M^ler  V.  Fitzpatrick,  6  Mad.  &  G.  360; 
Dixson  V.  Hammond,  2  B.  &  Aid.  310; 
Roberts  t*.  Ogilby,  9  Price,  269;  Hard- 
man  V.  Willcock,  9  Bing.  382,  n.  (a); 
Bates  V.  Stanton,  1  Duer,  79. 

(z)  This  was  settled,  after  much  con- 
sideration, in  King  v.  Richards,  6  Whart. 
418.    The  defendants  in  that  case  were 
common  carriers  of  goods  between  New 
York  and  Philadelphia,  and  had  signed  a 
receipt  of  certain  ^oods  as  received  of  A. 
whicn  thej  promised  to    deliver  to  his 
order.    In  trover  by  the  indorsees  of  this 
paper,  who  had  made  advances  on  the 
goods,  it  was  heldf  that  the   defendants 
might  prove  that  A  had  no  title  to  the 
goods;   that  they  had  been  fraudulently 
obtained  by  him  from  the  true  owner; 
and  that  upon  demand  made,  they  had  de- 
livered them  up  to  the  latter.     Kennedy, 
J.,  said :    "  It  is  said  that  it  would  be  a 
breach  of  trust  or  an  act  of  treachery,  on 
the  part  of  the  bailee,  to  deliver  the  goods, 
even  on  demand,  to  the  true  owner,  not- 
withstanding he  has  received  them  from  a 
wrong-doer,  because  he   promised  to  re- 
store the  ^oods  to  such   wrong-doer.    If 
the  bailee  m  such  case  receive  the  goods 
from  the  bailor  innocently,  under  the  im- 
pression made  by  the  bailor  that  he  is  the 
owner  thereof,  or  has  the  ri^ht  to  dispose 
of  them  in  the  manner  he  is  doing,  and 
therefore  promises  to  return  the  goods  to 
the  bailor,  it  is  very  obvious  that  such  a 
promise  ought  not  to  be  regarded  as  bind- 
ing, because  obtained  throueh  a  fidse  im- 
pression, made  wilfully  by  the  bailor ;  and 
truth,  which  lies  at  the  foundation  of  jus- 
tice, as  well  as  all  moral  excellence,  would 
seem  to  require,  in  every  such  case,  that 
the  goods  should  be  delivered  up  to  the 
true  owner,  especiaUy  if  he  demand  the 
same,  instead    of   the    wrongful    bailor. 
But  if  the  bailee  knew  at  the  time  he  re- 
ceived the  goods,  and  made  the  promise 
to  redeliver  them  to  the  bailor,  with  a 
view  to  favor  the  bailor,  that  the  latter 
had  come  wrongfully  by  them,  either  by 
liaving  tidken  them  tortiously  or  feloniously 
from  the  owner ;  then  the  bailee  thereby 
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became  a  participant  in  the  fraud  or  the 
felony,  and  it  would  be  abhorrent  to  every 
principle  of  justice  that  he  should  be  pro- 
tected under  such  circumstances  against 
the  demand  or  claim  of  the  owner.  This 
promise,  however,  of  the  bailee,  is  said 
to  be  binding  on  him  only,  and  is  not 
such  as  his  personal  representatives  are 
bound  to  regard ;  and  the  reason  assigned 
for  this  is  because  the  goods  have  come  to 
their  possession  by  operation  of  law. 
This  doctrine,  if  it  were  to  be  allowed, 
would  certainly  be  sinfularly  anomalous, 
and  unlike,  in  its  eSect,  to  any  other 
promise  recognized  by  the  law  as  bind- 
ing." See  also  Bates  v.  Stanton,  I  Duer, 
79.  The  doctrine  of  the  text  is  fuUy  sus- 
tained in  the  case  of  Sheridan  v.  The  New 
Quay  Co.  93  Ens.  C.  L.  618.  In  giving 
the  judgment  of  the  court,  WiUeB,  J., 
says,  —  *'The  defendants  were  common 
carriers  and  therefore  bound  to  receive 
the  ^oods  for  carriage.  They  could  make 
no  inquiry  as  to  tne  ownership.  They 
have  not  voluntarily  raised  the  question ; 
it  was  raised  bv  the  demand  of  the  real 
owner  before  the  defendants  had  parted 
with  the  eoods.  The  law  would  have 
protected  them  against  the  real  owner  if 
they  had  delivered  the  ^oods  in  pursuance 
of  their  employment,  without  notice  of  his 
claim.  It  ought  equally  to  protect  them 
against  the  pseudo  owner,  from  whom 
they  could  not  refuse  to  receive  the  goods, 
in  the  present  event  of  the  real  owner 
claiming;  the  goods,  and  their  being  given 
up  to  him." 

(a)  Wilson  r.  Anderton,  1  B.  &  Ad. 
450.  In  this  case  the  captain  of  a  ship, 
who  had  taken  goods  on  freight,  and  who 
claimed  a  lien  upon  them,  but  whose  claim 
was  unfounded,  delivered  them  to  the  de- 
fendant as  his  bailee.  The  plaintiff,  who 
wa&  the  owner  of  the  goods,  demanded 
them  of  the  defendant,  but  he  refused  to 
deliver  them  without  the  directions  of  the 
bailor.  The  court  held,  that  the  bailor 
not  havine  any  lien  upon  the  goods,  the 
refusal  of  the  bailee  was  sumcient  evi- 
dence of  a  conversion.  Lord  Tenterden, 
C.  J.,  said :  "A  bailee  can  never  be  in  a 
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terpleader  in  equity  to  ascertain  who  has  the  right ;  but  it  is 
not  easy  to  see  what  adequate  means  of  self-protection  he  has 
at  common  law.  And  yet  he  should  be  permitted,  in  some  way, 
to  demand  security  of  the  party  whose  title  seems  to  him  the  bet- 
ter, and  to  whom  he  is  therefore  willing  to  give  the  goods.  And 
whenever  security  is  refused,  there  should  be  no  recovery  against 
him,  unless  the  better  title  of  the  person  claiming  the  goods  was 
obvious  and  certain,  or  there  were  other  circumstances  indicating 
that  the  carrier  had  not  acted  with  entire  good  faith  or  proper 
discretion.  But,  in  the  present  state  of  the  authorities,  it  seems 
that  if  the  carrier  be  called  upon  by  such  antagonistic  claimants, 
he  must  decide  between  them  at  his  own  peril. 

If  the  goods  are  stopped  in  tratrntu,  this  would  involve  ques- 
tions which  could  be  answered  only  by  the  law  of  "  stoppage  in 
transitu"  which  is  elsewhere  considered. 


♦SECTION  XI.  ♦206 

COMPENSATION. 

This  is  sometimes  fixed  by  law ;  as  for  incorporated  companies, 
ferries,  Ac.  Where  it  is  not  so  fixed,  the  carrier  may  determine 
it  himself.    But  having  adopted  and  made  known  a  usual  rate,  he 

better  ritnation  than  the  bailor.    If  the  the  carrier,  on  the  goods  being  demanded 

bailor  has  no  title,  the  bailee  can  have  b^  a  third  party,  voluntarily  identified 

none,  for  the  bailor  can  five  no  better  himBelf  with  that  party,  by  proposing  to 

title  than  he  has.    The  right  to  the  prop-  retain  them  on  an  indemnity,  and  offering 

erty  may,  ther^ore,  be  tried  in  an  action  to  set  np  the  title  of  that  party  on  an  ac- 

against  the  bailee,  and  a  refusal  like  that  tion  by  the  bailor.    Now  a  lessee  cannot 

stated  in  this  case  has  always  been  con-  dispute  the  title  of  his  lessor  at  the  time 

sidered  evidence  of  a  conversion.    The  of  the  lease,  but  he  may  show  that  the 

situation  of  a  bailee  is  not  one  without  lessor's  title  has  been  put  an  end  to ;  and 

remedy.    He  is  not  bound  to  ascertain  therefore,  in  an  action  of  covenant  by  the 

who  has  the  right.    He  may  file  a  bill  of  lessor,  a  plea  of  eviction  by  title  pani- 

iiiterpleader  in  a  court  of  equity.    But  a  mount,  or  that  which  is  equivalent  to  it, 

bailee  who  forbears  to  adopt  that  mode  of  is  a  good  plea,  and  a  threat  to  distrain  or 

proceeding,  and  makes  himself  a  party  by  bring  an  ejectment,  by  a  person  having 

retaining  the  goods  for  the  bailor  must  good  title,   would   be  eqmvalent  to   an 

stand  or  fall  by  his  title."    LitUedale,  J. :  actual  eviction.    So  here,  if   the  bailor 

**  The  question  is,  whether,  under  the  cir-  brought  an  action  against  the  defendant 

cnmstances  stated  in  this  case,  the  bailee  as  bailee,  the  latter  might,  on  the  same 

can  set  up  any  title  against  the  real  own-  principle,  show  that  the  plaintiff  recovered 

er  ?     What  is  the  situation  of  a  bailee  ?  the  value  of  the  goods,  or  that,  on  being 

He  has  no  other  title  except  that  which  threatened  with  an  action  by  a  person  who 

the  bailor  had.    As  to  the  Nisi  Prius  case  had  good  title  to  the  goods,  he  had  deliv- 

before  Gould,  J.  Fsee  ante,  note  (')L  it  is  ered  them  to  him." 
not  applicable  to  tne  present  point.    There 
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Ib  80  far  bound  by  it,  that,  on  tender  of  this  rate,  he  muBt  receive 
the  goods,  and  can  recover  no  more  if  they  are  not  prepaid  and 
he  carries  them ;  and  whether  it  be  fixed  by  law,  or  by  his  own 
established  usage,  it  must  be  applied  equaUy  and  indifferently ; 
all  persons  being  charged  the  same  price  for  carriage  of  the  same 
quantity  of  similar  goods  for  the  same  distance,  (i)  ^  Where, 
however,  it  is  not  fixed  by  law,  the  carrier  may  change  it  at  his 
discretion,  and  all  parties  are  bound  who  have,  or  might  have, 
but  for  their  own  fault,  seasonable  knowledge  of  such  change. 
If  the  hire  to  which  he  is  entitled  be  not  paid,  he  is  not  bound 
to  deliver  the  goods  ;  and  if  he  now  retains  them  in  his  warehouse 
or  place  of  business,  he  is  liable,  in  case  of  loss  or  injury,  only 
for  negligence.  His  liability  is  no  longer  that  of  a  common  car- 
rier, but  that  of  a  depositary  for  hire  or  gratuitously,  as  the  case 
may  be ;  (c)  for  he  now  holds  the  goods  by  virtue  of  the  right  we 
fihall  now  proceed  to  consider. 


SECTION  XIL 


OF  THE  UEN  AND  AGENCT  OF  THE  CABBIEB. 


Whether  a  private  carrier  has  a  lien  on  the  goods  for  his 
freight,  is  not,  as  we  have  already  said,  determined  by  the 
*  207  *  authorities.  Generally,  perhaps,  it  has  been  considered 
that  one  of  the  distinctions  between  the  private  carrier  and 
the  common  carrier  is,  that  the  first  has  no  such  lien,  while  the 
latter  has,  and  has  had  for  centuries,  (d)  No  part  of  the  law  of 
bailments  is  more  firmly  established  than  that  the  common  car- 
rier has  this  lien.  He  may  not  only  refuse  to  carry  goods  unless 
the  freight  is  paid  to  him,  but  if  he  carry  them,  and  the  freight  is 


(6)  See  ante,  p.  *  175,  note  {k).  It 
seems  that  although  a  carrier  need  not 
receire  goods  until  the  price  of  carriage  is 
paid,  yet  if  he  does  so  receive  them  he 
can  maintain  no  action  for  their  carriage 
until  the  goods  are  delivered.  Barnes  n. 
Marshall,  14  £.  L.  &  £.  45 ;  s.  c.  18  Q.  B. 
785. 


(c)  Young  V.  Smith,  3  Dana^  91.  See 
ante,  p.  *  200,  note  (m). 

{a)  Skinner  v.  Upshaw,  2  Ld.  Raym. 
752;  Hunt  t;.  Haskell,  24  Me.  339;  day- 
ward  v.  Middleton,  1  Mills,  Const.  186; 
Ellis  V.  James.  5  Ohio,  88;  Bowman  v. 
Hilton,  11  Ohio,  303;  Fuller  v.  Bradley, 
25  Penn.  St.  120. 


1  Where  rates  of  freight  are  fixed  by  statute,  an  nnlawfal  excess  paid  under  protest 
can  be  recovered  back  with  interest,  although  at  the  time  the  action  is  brought  the 
statute  has  been  repealed.    Graham  v.  Chicago,  Ac.  R.  Co.  53  Wis.  473. 
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withheld,  he  may  retain  the  goods,  and  obtain  his  freight  from 
them  in  any  of  the  wayB  in  which  a  party  enforces  a  lien  on  per- 
sonal  property,  (e)  But  a  common  carrier  can  acquire  no  lien 
on  goods  belonging  to  the  United  States  Grovemment  for  services 
rendered  in  transporting  snch  goods.  (/)  And  while  he  holds 
goods  on  this  ground,  they  are  not  at  his  risk  as  a  common  car- 
rier, for  he  is  responsible  only  as  any  other  party  who  holds 
property  as  security  for  debt. 

All  liens  may  be  abandoned,  or  waived,  or  lost.  And  it  has 
been  held  that  a  refusal  by  a  bailee  to  give  up  the  goods  without 
giving  his  lien  as  a  reason,  is  a  waiver,  (jg)  And  a  lien  may  be 
lost,  as  by  a  repeal  of  the  statute  creating  it,  without  affecting  the 
contract.  (A) 

It  has  been  questioned  whether  a  common  carrier,  who  carries 
goods  of  a  party,  but  without  his  order  or  knowledge,  can  main- 
tain a  lien  for  the  freight.  Generally  the  owner  would  have  the 
right  to  refuse  snch  service,  and  to  require  that  the  goods  should 
be  replaced,  or  he  might  have  his  action  for  intermeddling 
with  his  property.  But  if  the  facts  were  such  as  to  *  leave  *  208 
to  the  owner  only  the  option  between  receiving  his  goods  or 
rejecting  them,  must  he  either  refuse  the  goods,  or  by  accepting, 
give  the  carrier  all  the  rights  which  he  would  have  had  if  he  had 
himself  placed  them  in  the  hands  of  the  carrier  ?  If  a  thief  in 
Albany  steals  one  hundred  barrels  of  flour  from  an  owner  who 
intends  to  send  it  to  Boston,  and  the  thief,  for  his  own  purposes, 
sends  it  by  railroad  to  Boston,  and  there  the  owner's  agent  dis- 
covers the  flour,  and  recognizes  it  by  marks  and  numbers,  can  the 
owner  or  the  owner's  agent  get  possession  of  the  flour,  only  by 
paying  the  freight,  and  so  discharging  the  lien  of  the  railroad  ? 
If  a  service  has  been  distinctly  rendered  to  the  owner,  and  he 


(e)  See  Hunt  v.  HaskeU,  84  Me.  399 ; 
Fox  V.  McOrMj^r,  11  Barb.  41.  —  A  le- 
linqiiiahiiieiit  ofpnweBnion  by  a  carrier,  or 
other  person  who  has  a  lien  on  property,  is 
an  abiuidonnient  of  the  lien.  By  a  transfer 
of  the  possession,  the  holder  is  deemed  to 
yield  np  the  secority  he  has  by  means  of 
the  custody  of  the  property,  and  to  trust 
only  to  the  responsioility  of  the  owner,  or 
oCMr  person  liable  for  the  charge.  Bai- 
ley V.  Qnint,  88  Vt.  464;  Forth  v.  Simp- 
son, 18  Q.  B.  689;  Bigelow  v.  Heaton,  6 
Hill  (N.  T.K  48 ;  s.  c.  4  Denio,  496.  Bat 
mmAi€^  per  BionUaf,  J.,  that  the  lien  may 
he  retained  alter  aeliTezy  by  the  agree- 


ment of  the  parties.  Id.  And  it  is  so 
hM  in  Sawyer  v.  Fisher,  32  Me.  28.  8o 
if  a  carrier  lie  indnced  to  deliver  goods  to 
the  consignee,  by  a  false  and  frandolent 
promise  of  the  latter  that  he  will  pay  the 
freight  as  soon  as  they  are  received,  the 
delivery  will  not  amount  to  a*  waiver  of 
the  carrier's  lien,  bat  he  may  disaffirm 
the  delivery,  and  sue  the  consignee  in  re- 
plevin.   Bigelow  V.  Heaton,  nipra. 

(/)  Bofolt  V.  Gorman,  1  Minn.  801. 

(^)  Dorrs  v,  Morewood,  10  Barb.  188; 
Hanna  v,  Phelps,  7  Ind.  81. 

(A)  Lambard  v.  Pike,  88  Me.  141 ; 
Bangor  v.  Goding,  85  Me.  78. 
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accepts  that  service  and  holds  the  benefit  of  it,  on  general  princi* 
pies  he  must  pay  for  it.  Whether  that  rule  would  apply  here 
would  depend  upon  the  peculiar  circumstances  of  the  case.  But 
if  it  would,  it  does  not  follow  that  the  carrier  is  entitled  to  his 
lien.  He  may  have  a  rightful  claim  for  freight,  which  he  may 
oHierwise  enforce,  but  still  have  no  lien  for  it  on  the  goods 
transported.  If  the  lien  of  the  common  carrier  be  connected  with 
his  peculiar  obligation  to  carry  for  all  who  offer,  (t)  and  his 
peculiar  responsibility  as  an  insurer  against  everything  but  the 
act  of  God  or  the  public  enemy,  these  three,  the  lien,  the  obliga- 
tion, and  the  responsibility,  existing  only  together,  and  in  depend- 
ence on  each  other,  then  it  would  follow  that  he  has  no  such  lien, 
unless  he  was  under  a  legal  obligation  to  carry  the  goods  for  the 
thief.  Such  an  obligation,  in  the  present  extension  of  our  inter- 
nal interchange  of  property,  and  with  the  existing  facilities  of 
locomotion,  would  make  the  common  carrier  the  most  efficient 
assistant  of  the  thief.  We  cannot  doubt  that  he  may  always 
inquire  into  the  title  of  one  who  offers  him  goods ;  that  he  must 
so  inquire  if  there  be  any  facts  which  would  excite  suspicion  in  a 
man  of  ordinary  intelligence  and  honesty ;  and  that  if  the  person 
offering  the  goods  is  neither  the  owner  nor  his  authorized  agent, 

the  carrier  is  imder  no  obligation  to  receive  and  carry  them. 
.^  *  209    And  then  again  it  follows,  *  that  if  he  carries  goods  for  one 

who  is  neither  the  owner  nor  his  agent,  he  carries  what  he 
was  under  no  obligation  to  carry,  and  therefore  cannot  maintain 
his  carrier's  lien  for  the  freight.  This  conclusion  seems  to  us,  on 
the  whole,  most  conformable  to  the  prevailing  principles  of  law, 
and  to  the  actual  condition  of  the  carrier's  business  in  this 
coimtry,  and  to  the  present  weight  of  authority.  (/) 


(t)  "The  doctrine  of  lien  originated 
in  certain  principles  of  the  common  law, 
by  which  a  party,  who  was  compeUed  to 
receive  the  goods  of  another,  was  also  en- 
titled to  retain  them  for  his  indemnity ; 
thus  carriers  and  innkeepers  had,  by  tne 
common  law,  a  lien  on  the  ^oods  en- 
trusted to  their  charge."  Smith,  Merc. 
Law,  658. 

(j)  This  question  has  been  consider- 
ably discussed  within  the  last  few  years. 
We  have  already  seen  that  an  innkeeper 
in  snch  a  case  has  a  lien.  See  ante,  p. 
*  166,  note  («).  See  also  Fitch  v.  New- 
berry, 1  Douffl.  (Mich.)  1,  where  the 
court  say:  "Toereisan  obvious  nound 
of  distinction  between  the  cases  of  carry- 
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ing  f^oodB  by  a  common  carrier,  and  the 
furnishing  keeping  for  a  horse  by  an  inn- 
keeper. In  the  latter  case  it  is  equally 
for  the  ben^  of  the  owner  to  have  his 
horse  fed  by  the  innkeeper,  in  whose  cus- 
tody he  is  placed,  whether  left  by  the 
thief,  or  by  himself  or  agent ;  in  either 
case  food  is  necessary  for  the  preserva- 
tion of  his  hone,  and  the  innkeeper  con- 
fers a  bei^fit  upon  the  owner  by  feeding 
him.  But  can  it  be  said  that  a  carrier 
confers  a  benefit  on  the  owner  of  goods 
by  carrying  them  to  a  place  where,  per- 
haps, he  never  designed,  and  does  not 
wish  them  to  go  ?  Or  as  in  this  case  is 
the  owner  of  ffoods  benefited  by  having 
them  taken  ana  transported  by  one  trans- 
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*  It  is  settled  that  when  the  carrier  cannot  find  the  con*    *  210 
signee/or  learns  that  he  is  a  swindler,  and  would  cheat 

portadoii  line,  at  their  own  price,  when  he  in  the  Merchants  Line.  The  defendants 
had  already  hired  and  paid  another  to  heing  warehousemen  and  forwarders,  re- 
canj  them  at  a  less  price  >  "  The  first  ceived  the  goods  and  advanced  the  freight 
case  in  which  the  same  question  arose,  in  upon  them  from  Troy,  N.  Y.,  to  Detroit, 
regrard  to  a  carrier,  is  that  of  the  Exeter  On  demand  of  the  foods  by  the  plaintiffs, 
carrier,  cited  by  Lord  Holty  in  York  v.  the  defendants  remsed  to  deliver  them 
Grenaagh,  2  Ld.  Raym.  866.  There  it  until  the  freight  advanced  by  them,  and 
appeuM  that  one  A  stole  goods,  and  de-  their  charges  for  receiving  and  storing 
livered  them  to  the  Exeter  carrier  to  be  the  goods  were  paid,  claimmg  a  lien  on 
carried  to  Exeter.  The  right  owner  find-  the  goods  for  such  freight  and  charsee. 
ing  the  goods  in  the  possession  of  the  car-  The  plaintiffs  thereupon  brought  replev- 
rier,  demanded  them  of  him,  upon  which  in ;  and  the  court,  after  much  consiaera- 
the  carrier  refused  to  deliver,  without  tion,  heid,  that  the  plaintiffs  were  entitled 
being  paid  for  the  carriage.  The  owner  to  the  possession  of  the  ffoods  without 
brought  trover,  and  it  was  held,  that  the  payment  to  the  defendant  of  such  freight 
carrier  might  justify  detaining  the  goods  and  charees,  and  tliat  the  defendants  had 
against  the  right  owner  for  the  carriage,  no  lien  for  the  same.  This  decision  is 
for  when  A  brought  them  to  him  he  was  supported  by  the  case  of  Van  Buskirk  v. 
obliged  to  receive  them  and  carry  them ;  Purrinston,  2  Hall,  561.  There  property 
and  therefore,  since  the  law  compeUed  him  was  sold  on  a  condition  with  wnich  the 
to  carry  them,  it  would  give  him  a  rem-  buyer  failed  to  comply,  and  shipped  the 
edy  for  the  premium  due  for  the  carriage,  eoods  on  board  the  defendant's  vesseL 
The  decision  evidently  met  with  the  ap-  On  the  defendant's  refusal  to  deliver  the 
proval  of  Lord  Holt,  On  the  authority  of  goods  to  the  owner,  he  brought  trover, 
this  case,  the  opinion  seems  generally  to  and  was  allowed  to  recover  the  value, 
have  prevailed  in  the  pro^ssion  and  although  the  defendant  insisted  on  his 
among  text>writer8,  that  mnkeepers  and  right  of  lien  for  the  freight.  See  also 
common  carriers  stand  upon  tne  same  Collman  v.  Collins,  2  HaU,  569  The 
ground  in  this  respect.  See  King  v.  Rich-  same  point  arose  directly  in  the  case  of 
ards,  6  Whart.  423.  But  several  late  Robinson  v.  Baker,  5  Gush.  137,  in  which 
casee  seem  to  have  established  the  con-  Fletcher,  J.,  after  reviewing  and  comment- 
trary  doctrine,  in  this  country  at  least,  in  ing  upon  the  authorities  which  we  have 
accordance  with  what  we  have  stated  in  cited,  says :  "  Thus  the  case  stands  upon 
the  text.  The  first  case,  since  that  of  the  direct  and  express  authorities.  How  <u>e8 
Exeter  carrier,  in  which  this  question  has  it  stand  upon  general  principles  ?  In  the 
been  directly  considered,  is  Fitch  v.  New-  case  of  Saltus  v.  Everett,  20  Wend.  267, 
berry,  1  Doufl.  (Mich.)  1,  already  cited.  275,  it  is  said:  'The  universal  and  fun- 
In  that  case,  the  plaintiffs,  by  their  agents,  damental  principle  of  our  law  of  personal 
shipped  floods  at  Port  Kent,  on  Lake  property  is,  that  no  man  can  be  divested 
Champlain,  consigned  to  themselves  as  of  his  property  without  his  consent,  and, 
Marshall,  Michisan,  care  of  H.  C.  &  Co.,  consequently,  that  even  the  honest  pur- 
Detroit,  by  the  New  York  and  Michig^  chaser  under  a  defective  title  cannot  hold 
line,  who  were  common  carriers,  and  with  against  the  true  proprietor.'  There  is  no 
whom  they  had  previously  contracted  for  case  to  be  found,  or  any  reason  or  analogy 
the  transportation  of  the  roods  to  Detroit,  anywhere  suggested  in  the  books,  which 
and  paid  the  freight  in  advance.  During  would  go  to  show  that  the  real  owner  was 
their   transit,  and   before  they  reached  concluded,  by  a  bill  of  ladinir  -aot  iriven 


Buffalo,  the  goods  came  into  the  posses-    by  himself,  but  by  some  third  person 


the  defendants,  who  were  personally  ig^  as  for  transportation,  or  for  work  to  be 

noiant   of   the  manner   in  which   they  done  upon  it,  the  owner  can  follow  and 

came  into  the  poaseesion  of   the  Mez^  reclaim  it  in  the  possession  of  any  person, 

chMits  Line,  and  of  the  contract  of  the  however  innocent.    Upon  this  settled  and 

plaintiffs  with  the  New  York  and  Michi-  oniversal  principle,  that  no  man's  prop- 

— n  line    although  they,  and  also  H.  P.  erty  can  be  taken  from  him  without  his 

Co.,  were  agento  for  and  part  owners  consent,  express  or  implied,  the  books  are 
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the  conBignor,  he  is  bound  to  protect  the  owner  and  consignor, 
and  for  that  purpose  to  hold  the  goods,  or  store  them  in  some 

proper  way  for  his  use.  (i)  And  so  he  is  if  the  consignee 
*  211    refuses  to  receive  *  the  goods.  (Z)    He  would  be  bound  to 

give  notice  to  the  consignor  only,  if  that,  under  the  circum- 
stances, would  be  reasonable  care  ;  and  this,  it  would  seem,  is  a 
question  for  tlje  jury,  (m) 

The  carrier  may  also  be  a  factor  to  sell  for  the  owner ;  and  this 
by  express  instructions,  or  by  usage  of  trade,  (n)  When  this  is 
the  case,  after  the  carrier  has  transported  the  goods,  and  is  en- 
gaged in  his  duty  as  a  factor  for  sales,  he  is  responsible  only 
as  a  factor,  or  for  his  negligence  or  default,  and  not  as  a  carrier. 
But  after  he  has  sold  the  property,  and  has  received  the  price 
which  he  is  to  return  to  the  owner,  his  responsibility  as  a  carrier 
revives,  and  in  that  capacity  he  is  liable  for  any  loss  of  the 
money,  (o) 

full  of  caaeB,  many  of  them  htad  and  die-  carriage  in  advance.  In  the  case  of  Kinf 
treesing  caaea,  where  honest  and  innocent  v.  Richards,  6  Whart.  418,  it  was  decided 
persons  have  purchased  goods  of  others,  that  a  carrier  may  defend  himself  from  a 
apparentlj  the  owners,  and  often  with  claim  for  goods  \y  the  person  who  de- 
strong  evidence  of  ownership,  but  who  livered  them  to  him,  on  the  ground  that 
yet  were  not  the  owners,  and  the  pnr-  the  bailor  was  not  the  tme  owner,  and 
chasers  have  been  obliged  to  surrender  therefore  not  entitled  to  the  ffoods.  The 
the  ffoods  to  the  tme  owners,  though  common  carrier  is  responsible  for  the 
whol^  without   remedy  for  the  money  wrong  delivery  of  ffooas,  though  inno- 

Sdd.    There  are  other  hard  and  distress-  cently  done,  upon  a  forged  order.    Why 

f  cases  of  advances  made  honestly  and  should  not  his  obligation  to  receive  eoods 

fairly  by  auctioneers  and  commission  mer-  exempt  him  from  the  necessity  of  deter- 

chants,  upon  a  pledge  of  goods  by  persons  mining  the  right  of  the  person  to  whom 

apparentnr  having  the  right  to  pledee,  he  dehvers  the  goods,  as  weU  as  from  the 

but  who  in  fact  had  not  any  such  rieht,  necessity  of    determining   the    right  of 

and  the  pledgees  have  been  subjectea  to  the  persons  from  whom  he  receives  the 

the  loss  of  them  by  the  claim  of  the  right-  gooos  ?  " 

ful  owner.    These  are  hazards  to  which  {k)  Stevenson  v.  Hart,  4  Bing.  476; 

persons  in  business  are  continually  ex-  Duff  v.  Budd,  3  Br.  &  B.  177. 
posed  by  the  operation  of  this  universal         (/)  Crouch  t;.  O.  W.  R.  Co.  2  Hurl,  ft 

principle,  that  a  man's  property  cannot  be  N.  491. 

taken   from   him   witnout   his   consent.         (m)  Hudson  v.  Baxendale,  S  Hurl,  ft 

Why  should  the  carrier  be  exempt  from  N.  575. 

the  operation  of  this  universal  principle?  (n)  Stone  r.  Waitt,  31  Me.  409 ;  Wil- 

Why  should  not  the  principle  of  caveat  liams  v.  Nichols,  13  Wend.  58 ;  The  Waldo, 

emptor  apply  to  him  ?    The  reason,  and  the  Daveis,  1 61 . 

only  reason  given.  Is,  that  he  is  obliged  (o)  Thus,  where  the  owners  of  a  steam- 
to  receive  goods  to  carry,  and  should  boat,  which  ran  upon  the  Ohio  River,  took 
therefore  have  a  riffbt  to  detain  the  goods  produce  to  be  carried  and  sold  by^  them 
for  his  pav.  But  he  is  not  bound  to  re-  for  a  certam  freight,  and  were  brinffins 
ceive  g<x)ds  from  a  wrong-doer.  He  is  back  in  the  same  vessel  the  money  wnich 
bound  only  to  receive  goods  from  one  they  obtained  on  the  sale  of  the  produce, 
who  may  nghtfully  deliver  them  to  him,  when  the  vessel  and  the  mone^  were  acci- 
and  he  can  look  to  the  title,  as  well  as  dentally  consumed  by  fire ;  it  was  held, 
persons  in  other  pursuits  and  situations  that  under  the  usage  of  trade  in  the 
in  life.  Nor  is  a  carrier  bound  to  receive  western  waters,  they  were  actinj;  as  corn- 
goods,  unless  the  freight  or  pay  for  the  mon  carriers  in  going,  as  factors  in 
carriage  is  first  paid  to  him ;  and  he  may  selling  the  produce,  and  as  common  car- 
In  all  cases  secure  the  payment  of  the  riers  m  bringing  back  the  money,  and 
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*  The  common  principles  of  agency  apply  to  the  carrier ;    *  212 
he  is  liable  for  the  acts  of  those  whom  he  employs  and  au- 

were  liable  for  its  Ion,  notwithstanding  the  money  stolen  oat  of  the  master's  trunk, 
the  accident.  Harrington  v.  McShane,  while  he  and  the  crew  were  absent ;  it  was 
S  Watts,  443.  And  per  Semimif  J. :  held,  that  the  owners  of  the  vessel  were 
"  The  qnestion  of  the  defendants'  re-  answerable  for  the  money  to  the  shippers 
sponsibility  in  the  present  case  depends  of  the  flour,  though  no  commissions,  or  a 
ou  the  character  in  which  they  hela  this  distinct  compensation,  beyond  the  freight, 
money  when  the  loss  oocnrred.  If  they  were  allowed  for  the  side  of  the  coods 
were  merely  foctors  they  are  not  reeponsi-  and  bringing  back  the  money,  such  oeing 
ble ;  if  tiiey  were  carriers  the  reverse  most  the  duty  of  the  master,  in  the  usual  course 
be  the  case.  Had  the  floor  been  lost  in  of  the  employment,  where  no  special  in- 
the  descending  voyage,  by  a  similar  acci-  structions  were  given.  Kemp  v.  Cough- 
dent,  there  could  be  no  doubt  whatever  try,  11  Johns.  107.  And,  per  curiam: 
of  the  defendants'  liability ;  thev  were  cer-  "  Had  the  property  which  was  put  on 
tainly  transporting  it  in  the  cnaracter  of  board  this  ressel  for  transportation  been 
carriers^  On  their  arrival  at  the  port  of  stolen  before  it  was  converted  into  money, 
destination,  and  landing  the  flour  there,  there  could  be  no  doubt  the  defendants 
this  character  ceased,  and  the  duty  of  fac-  would  have  been  responsible.  But  the 
tor  commenced.  When  the  flour  was  sold,  character  of  common  carrier  does  not 
and  the  specific  money,  Uie  proceeds  of  cease  upon  the  sale  of  the  pro^rty.  Ac- 
sale,  separated  from  other  moneys  in  the  cording  to  the  testimony  in  this  case,  the 
defendants'  hands,  and  set  apart  for  the  sale  ox  the  goods  and  return  of  the  pro- 
plaintiffB,  was  on  its  return  to  them  by  ceeds  to  the  owner  is  a  part  of  the  duty 
the  same  boat,  the  character  of  carrier  re-  attached  to  the  employment,  where  no 
attached.  The  return  of  the  proceeds  by  special  instructions  are  given.  The  con- 
the  same  vessel  is  within  the  scope  of  the  tract  between  the  parties  is  entire,  and  is 
receipt  and  of  the   usage  of  trade,  as  not  fulfilled  on  the  part  of  the  carrier,  un- 

Sruved,  and  the  freight  paid  may  be  til  he  has  complied  with  his  orders,  or  has 
eemed  to  have  been  &ed  with  a  view  to  accounted  with  the  owner  for  the  pro- 
the  whole  course  of  the  trade,  embracing  ceeds,  or  brought  himself  within  one  of 
a  reward  for  all  the  duties  of  transporta-  the  excepted  cases.  The  sale  in  this  case 
tion,  sale,  and  return.  If  the  defendants,  was  actually  made,  and  the  money  re- 
iiistead  of  brinfing  the  money  home  in  ceived ;  and  had  it  been  invested  in  other 
their  own  vessel,  had  sent  it  on  freight  property,  to  be  transported  from  New 
by  another,  there  would  have  been  to  the  York  to  Albany,  there  would  be  no  ques> 
plaintiils  the  responsibility  of  a  carrier,  tion  but  the  character  of  common  carrier 
and  there  ought  not  to  be  lees  if  they  would  have  continued.  It  can  make  no 
choee  to  bring  it  themselves.  If  they  had  difference  whether  the  return  cargo  is  in 
nixed  the  money  with  their  own,  they  money  or  goods.  A  person  may  be  a 
wMild  have  no  excuse  for  non-paymenL  common  carrier  oi  money,  as  well  as  ol 
The  defendants  can  be  relieved  from  re*  other  property.  Carth.  485.  Although 
sponaibility  only  by  holding  that  the  char-  no  commission  or  distinct  compensation 
acter  of  carrier  never  existed  between  was  to  be  received  upon  the  money,  yet 
these  parties  at  all,  or  that  if  it  existed,  according  to  the  evioence,  it  appears  to 
on  the  descending  voyage,  it  ceased  at  ito  be  a  part  of  the  duty  attached  to  the  em- 
termination,  and  that  of  nctor  began  and  plojrment,  and  in  the  usufld  and  ordinary 
condnned  during  the  ascending  royase.  course  of  the  business,  to  brinfl;  back  the 
Bnt  if  the  defendants  bring  bi»k  in  uie  money  when  the  cargo  is  sola  for  cash. 
same  vessel  other  property,  the  proceeds  The  neight  of  the  cargo  is  the  compensa- 
oi  the  shipment,  wnetner  specific  money  tion  for  the  whole ;  it  is  one  entire  Con- 
or goods,  they  do  so  as  earners,  and  not  cem.  And  the  suit  may  be  brought 
merely  as  factors."  So  where  a  master  of  against  the  owners  of  the  vessel.  The 
a  vessel,  employed  in  the  transportation  of  master  is  considered  their  agent  or  ser- 
coods  between  the  cities  of  Albany  and  vant,  and  they  are  responsible  for  the 
New  York,  receiyed  on  board  a  quantity  faithful  discharge  of  his  trust."  See  also, 
of  flonr  to  be  canned  to  New  York,  ana  Taylor  v.  Wells,  3  Watts,  65 ;  Emery  u, 
there  mM  in  the  usual  oourse  ol  such  Herser,  4  OreenL  407.  —  It  should  be  ob- 
basiiieea  for  the  ordinary  freight ;  and  the  served,  however,  that  Mr.  Justice  Siorjf 
flour  was  sold  by  the  master  at  New  York  has  made  some  strictures  upon  the  case 
for  caah,  and  while  the  vessel  was  lying  at  ol  Kemp  p.  Coi^htry,  for  which  see  Stozy 
the  dock,  the  cabin  was  broken  open  and    on  Bailm.  ff  547, 548. 
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thorizes  to  act  for  him.    But  a  party  may  contract  with  the  ser* 
rant  alone,  and  then  can  hold  him  only.  ( j>) 


SECTION  xra. 


OF  THE  RESPONSIBILITY  OF  THE  CARRIER  BEYOND   HIS  OWN  ROUTE. 


The  question,  when  the  carrier  is  liable  beyond  his  own  route, 
has  been  recently  much  considered,  and  is  not  yet  quite  settled. 
If  carriers  for  different  routes,  which  connect  together,  associate 
for  the  purpose  of  carrying  parcels  through  the  whole  line,  and 
share  the  profits,  they  are  undoubtedly  partners,  and  each  is  lia- 
ble in  solido  for  the  loss  or  injury  of  goods  which  he  undertakes 
to  carry,  in  whatever  part  of  the  line  it  may  have  happened,  (j)  * 
So  if  they  connect  temporarily,  as  for  an  excursion  party,  {qq} 
And  a  railroad  thus  connected  with  other  railroads  is  a  common 
carrier  as  to  passengers  beyond  its  own  limits,  and  is  bound  to 
receive  any  who  offer,  (jr)  There  can  be  no  doubt  that  a  carrier 
may  agree  to  carry  beyond  his  own  regular  route ;  and  then,  how- 
ever the  agreement  be  evidenced,  the  carrier  is  liable  to  the 
point  of  ultimate  destination.  (}«)    If  the  carriers  be  not  dis- 


(p)  See  anUy  p.  *  181,  note  (a). 

Iq)  Thus,  where  A  and  B  were  jointlj 
interested  in  the  profits  of  a  common 
stage-wagon,  hnt,  by  a  private  agreement 
between  themselves,  each  undertook  the 
conducting  and  management  of  the  wagon, 
and  his  own  drivers  and  horses,  for  speci- 
fied distances ;  it  was  held,  notwithstand- 
inff  this  private  agreement,  that  they  were 
jointly  responsible  to  third  persons  for  the 
negligence  of  their  drivers  throughout  the 
whole  distance.  Waland  v.  Elkins,  1  Stark. 
272 ;  s.  c.  nom,  Weyland  i;.  Elkins,  Holt, 
227.  See  also  Fromont  v.  Coupland,  2 
Bing.  170;  Helsby  v.  Mears,  5  B.  &  C. 
504 ;  Collins  v.  B.  &  E.  R.  Co.  1  Hurl.  & 
N.  517 ;  Wilby  r.  W.  C.  R.  Co.  2  Hurl.  & 
K.  703.  So  where  an  association  was 
formed  between  shippers  on  Lake  Onta- 
rio, and  the  owners  of  canal  boats  on  the 
Erie  canal,  for  the  transportation  of  goods 


and  merchandise  between  the  city  of  New 
York  and  the  ports  and  places  on  Lake 
Ontario  and  the  river  St.  Lawrence,  and  a 
contract  was  entered  into  by  the  agent  of 
such  association,  for  the  transportation  of 
^oods  from  the  city  of  New  York  to  Og- 
aensbure,  on  the  river  St.  Lawrence,  and 
the  foods  were  lost  on  I^ake  Ontario;  it 
was  neid,  that  all  the  defendant  were  an- 
swerable for  the  loss,  although  some  of 
them  had  no  interest  in  the  vessel  navi- 
gating the  lake,  in  which  the  goods  were 
shipped.  Fairchild  v.  Slocum,  19  Wend. 
329;  s.  c.  7  Hill  (N.  Y.),  292;  Cincinnati, 
&c.  R.  R.  Co.  V.  Spratt,  2  DuvaU,  41. 

{qg)  Najac  v.  Boston,  &c.  R.  R.  Co.  7 
AUen,  329. 

{qr)  Wheeler  v.  San  Francisco  R.  R. 
Co.  31  Cal.  46. 

(at)  Morse  v,  Brainard,  41  Vt  550; 
Mosner  v.  Southern  Express  Co.  38  Ga. 


^  But  where  goods  arrived  in  a  damaged  condition,  and  the  carrier,  on  delivering  the 
goods  to  the  owner,  presented  a  bill  for  freight  and  back  charges,  under  a  una^  by 
which  each  one  of  succewve  carriers  paid  all  back  charges,  it  was  hdd,  that  in  the 
absence  of  evidence  as  to  how  or  where  the  injary  occurred,  and  the  canrier  having  no 
connection  with  any  other  roads,  that  the  owner  oould  not  rpcoup  the  damages.  Knight 
V.  Prov.  &c.  R.  Co.  13  R.  I.  572.  See  Marquette  R.  Co.  v.  Kirkwood,  45  Mich.  51 ; 
Detroit,  &c  R.  Co.  v.  McKenzie,  43  Mich.  609. 
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tinctJy  associated,  but  *are  so  far  connected  that  they  *218 
undertake,  or  authorize  the  public  to  suppose  that  they 
undertake,  for  the  whole  line,  they  should  be  responsible  as 
before,  (r)  But  undoubtedly  a  carrier  may  receive  a  parcel  to 
carry  as  far  as  he  goes,  and  then  to  send  it  further  by  another 
carrier.  And  where  this  is  clearly  the  case,  his  responsibilities 
as  carrier  and  as  forwarder  are  entirely  distinct.  («)  The  diffi- 
culty is  in  determining  between  these  cases ;  the  weight  of  au- 
thority, until  recently,  seemed  to  be  in  favor  of  the  rule,  that  a 
carrier  who  knowingly  received  a  parcel  directed  or  consigned  to 
any  particular  place,  undertook  to  carry  it  there  himself,  unless 
he  made  known  a  different  purpose  and  undertaking  to  the 
owner,  (aa)  ^  This  is  still  the  English  doctrine,  and  in  con- 
formity therewith  it  has  been  decided  that  the  owner  has  no  con- 
tract with  the  second  carrier,  and  cannot  recover  of  him  for 
damage  done  on  his  part  of  the  route,  (f)  But  the  American 
decisions  have  importantly  qualified,  if  they  have  not  overthrown,.  . 
the  English  authorities.  The  prevailing  rule  in  this  country  may 
now  be  said  to  cast  upon  the  carrier  no  responsibility  as  a  carrier  . 
beyond  his  own  route  (requiring,  of  course,  due  care  in  forward- 
ing the  parcel)  imless  the  usage  of  the  business,  or  of  the  carrier,  ' 
or  his  conduct  or  language,  shows  that  he  takes  the  parcel,  as 
carrier  J  for  the  whole  route,  (u)  *    And  his  receipt  of  payment  - 


-  •  \ 


97;   Tnckemuui  v,  Stevens,  &c.  Tnuw- 

S>rtation  Co.  3  Vroom,  320;   Sonthem 
xpmt  Co.  V,  Shea,  38  Ga.  519. 
(r)  Weed  p.  The  S.  &  S.  Railroad  Co. 
19  Wend.  534 ;  Peet  p.  Chicago,  &c  R.  R. 
Co.  SO  Wis.  594. 

(t)  Ganide  p.  Trent  &  Meney  NaTig»- 
tiott  Co.  4  T.  R.  581 ;  Acklev  p.  Kellogg, 
8  Cowen,  2S3;  Pennsylyania,  &c  R.  R. 
Co.  p.  Schwanenberger,  45  Penn.  St.  208 ; 
LoweU  Wiro  Fence  Co.  p.  Sargent,  8  Al- 
len, 189. 


(m)  So  hdd  in  minois,  &c.  R.  R.  Co. 
p.  Johnson,  34  HI.  389. 

(t)  Coxon  r.  Great  Western  RaUway 
Co.  5  H.  &  N.  274.  See  also  directora  of 
B.  &  £.  Railway  Co.  r.  CoUins,  5  H.  &  N. 
969,  where  the  House  of  Lords  sustain 
this  doctrine. 

(ti)  The  leading  Enfllish  case  npon  this 
point  is  Mnschamp  v.  The  L.  &  r.  Jone* 
tion  Railway  Co.  8  M.  &  W.  421.  The 
defendants  were  the  proprietors  of  the 
Lancaster  and  Preston  Junction  Railway, 


1  It  ii  tdU  the  rule  in  Blioois,  that  a  carrier  receiving  goods  for  full  compensation  to 
carry  to  a  certain  place,  without  any  contract  limiting  its  liability,  and  the  poods  are 
dellTered  to  another  carrier  in  good  order  at  its  terminus,  is  responsible  for  deliyery  at 
that  place,  although  it  is  beyond  its  terminus.  Adams  Ex.  Co.  p.  Wilson,  81  Dl.  339. 
So  in  Missouri.    Halliday  p.  St  Louis,  Ac.  R.  Co.  74  Mo.  159. 

*  The  liabili^  of  an  intermediate  common  carrier  for  the  safety  of  goods  de- 
firered  to  him  lor  carriage  is  discharged  by  their  delivery  to  and  acceptance  bv  a  suc- 
ceeding carrier  or  his  authorized  agent,  Pratt  v.  Railway  Co.  95  U.  S.  43 ;  Washburn, 
4c.  Co.  V.  Prov.  4c  R.  Co.  113  Mass.  490;  and  he  is  not  relieved  of  responsibility 
bv  storing  them  in  a  warehouse  at  the  terminus  of  his  route,  Bancroft  r.  Merchants' 
Despatch  Co.  47  U.  262.  See  also  Root  p.  Great  Western  R.  Co.  45  N.  Y.  524 ; 
Skinner  ».  Hall.  60  Me.  477 ;  Hadd  p.  U.  S.,  4c.  Co.  52  Vt.  335 ;  111.  Cent  R.  Co.  p. 
Fiwkenberg,  54  111.  88;  Chicago,  4c  R.  Co.  p.  Montfort,  60  111.  175;  St.  Louis,  4c 
R.  Co.  9.  Lamed,  103  m.  293. 
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*  214   for  the  whole  route,  *  would  be  evidence  going  far  to  prove 
Buch  undertaking,  (v)  ^    Hence  the  purchase  of  what  is 

and  carried  on  bosinefls  on  their  line  be-  which  shall  be  binding  npoo  the  ]^rincipal 
tween  Lancaster  and  Preston,  as  common  who  employed  them.  But  if,  as  it  is  ad- 
carriers.  At  Preston,  the  defendants'  mltted  on  both  sides,  it  is  clear  that  some- 
line  joined  that  of  the  North  Union  Rail-  thing  more  was  meant  to  be  done  bj  the 
way.  The  plaintiff,  a  stone  mason,  living  defendants  than  carrying  as  far  as  Pree- 
at  Lancaster,  had  gone  into  Derbyshire  in  ton,  is  it  not  for  the  jory  to  say  what  is 
search  of  work,  leaving  his  box  of  tools  to  the  contract,  and  how  much  more  was  un- 
be  sent  after  hun.  His  mother  according-  dertaken  to  be  done  by  them  ?  Now,  it 
Ir  took  the  box  to  the  railway  station  at  certainly  might  be  tme  that  the  contract 
Lancaster,  directed  to  the  plaintiff  at  a  between  these  parties  was  snch  as  that 
place  beyond  Preston,  in  Derbyshire,  and  suggested  by  the  counsel  for  the  defend- 
requested  the  clerk  at  the  station  to  book  ants ;  but  other  yiews  of  the  case  may  be 
it.  She  offered  to  pa^  the  carriage  in  ad-  suggested  quite  as  probable ;  such,  for  in- 
yance  for  the  whole  distance,  but  was  told  stance,  as  that  these  railway  companies, 
by  the  clerk  that  it  had  better  be  paid  at  though  separate  in  themselves,  are  in  the 
the  place  of  delivery.  It  appeued  that  habit,  for  their  own  advantage,  of  making 
the  Dox  arrived  safely  at  Preston,  but  was  contracts,  of  which  this  was  one,  to  con- 
lost  after  it  was  despatched  from  thence  ve^r  goods  along  the  whole  line  to  the 
by  the  North  Union  Railway.  The  plain-  ultimate  terminus,  each  of  them  beine 
tiff  brought  this  action  to  recover  for  the  agents  of  the  other  to  cany  them  forward, 
loss  of  the  box.  Rolfkf  B.,  before  whom  and  each  receiving  its  share  of  the  profits 
the  case  was  tried,  stated  to  the  jury,  in  from  the  last.  The  fact  that,  according 
summing  up,  that  where  a  common  car-  to  the  agreement  proved,  the  carriage  was 
rier  takes  into  his  care  a  parcel  directed  to  be  paid  at  the  end  of  the  journey, 
to  a  particular  place,  and  does  not,  by  posi-  rather  confirms  the  notion  that  the  per- 
tive  agreement,  limit  his  responsibilit^r  to  sons  who  were  to  cany  the  goods  from 
a  part  only  of  the  distance,  that  is  primd  Preston  to  their  final  destination  were 
facie  evidence  of  an  undertaking  to  cany  under  the  control  of  the  defendants,  who 
the  parcel  to  the  place  to  which  it  is  di-  consequently  exercised  some  influence  and 
rected ;  and  that  the  same  rule  applied,  asenc^  beyond  the  immediate  terminus 
although  that  place  were  beyond  the  lim-  of  their  own  railway.  Is  it  not,  then,  a 
its  within  whicn  he,  in  general,  professed  question  for  the  jory  to  say  what  the  na- 
to  cany  on  his  trade  of  a  carrier.  On  a  ture  of  this  contract  was ;  and  is  it  not  as 
motion  for  a  new  trial,  the  Court  of  Ex-  reasonable  an  inference  for  them  to  draw 
chequer  held  the  instruction  to  be  correct,  that  the  whole  was  one  contract,  as  the 
Lord  Abinger  said :  "  It  is  admitted  by  the  contrary  ?  I  hardly  think  they  would  be 
defendants'  counsel,  that  the  defendants  likely  to  infer  so  elaborate  a  contract  as 
contract  to  do  something  more  with  the  that  which  the  defendants'  counsel  sug- 
parcel  than  merely  to  carr^  it  to  Preston ;  fest,  nameljr,  that  as  the  line  of  the  d»- 
they  say  the  engagement  is  to  cany  it  to  fendants'  railway  terminates  at  Preston, 
Preston  and  there  to  deliver  it  to  an  agent,  it  is  to  be  presumed  that  the  plaintiff, 
who  is  to  carry  it  further,  who  is  after-  who  intmsted  the  goods  to  them,  made  it 
wards  to  be  replaced  by  another,  and  so  part  of  his  bargain  that  they  should  em- 
on  until  the  end  of  the  journey.  Now  that  ploy  for  him  a  fresh  agent,  both  at  that 
is  a  very  elaborate  kind  of  contract ;  it  is  place  and  at  every  subsequent  change  of 
in  substance  giviuff  to  the  carrien  a  gen-  railway  or  conveyance,  ana  on  each  shift- 
eral  power,  along  the  whole  line  of  route,  ing  of  the  goods  give  such  a  document  to 
to  make  at  their  pleasure  fresh  contracts,  the  new  agent  as  should  rander  him  re- 


(v)  See  the  preceding  note ;  and  es-  Vt.  186,  909.  See  also  Williams  v.  Van- 
pecially  Farmers  &  Mechanics  Bank  r.  derbilt,  28  N.  Y.  217,  and  Lock  Company 
Champlain  Transportation  Company,  29     v.  W.  &  N.  R.  R.  48  N.  H.  339. 

1  Ins.  Co.  V.  Railroad  Co.  104  U.  S.  146,  affirms  the  rule  that  a  carrier,  in  die  ab- 
sence of  a  special  contract,  is  liable  only  until  he  delivers  to  the  next  carrier,  in  spite 
of  the  fact  that  through  transportation  was  undertaken  by  a  despatch  company  under 
contracts  with  the  several  connecting  lines,  and  that  the  freight  money  reoeiyed  at 
established  tariif  rates  was  divided  by  agreement  between  the  several  lines  in  pro- 
portion to  the  length  of  Uieir  respective  rcMdi.  See  also  Whitworth  v.  Erie  B.  Co.  87 
N.  T.  413  i  Barter  v,  Wheeler,  49  N.  H.  9. 
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called  a  through  ticket  of  an  *  agent  authorized  by  sun-    *  216 
dry  carriers  to  sell  such  a  ticket,  and  the  price  of  which  is 

spoDflible.    Suppose  the  owner  of  goods  plans  and  models  sent  by  him  from  Gran- 
sent  under  saui  drcnmstauces,  when  he  tham  to  Cardiff.    The  defendants'  railway 
finds  they  do  not  come  to  hand,  comes  to  extended   only   as   far   as  Nottingham, 
the  railway  office  and  makes  a  complaint^  where  it  was  joined  by  another  railway, 
then,  if  the  defendants'  argument  m  this  which  was  continued  to  Bristol.     It  ap- 
caae  be  wdl  founded,  unless  the  railway  peared  that  a  person  of   the   name  of 
company  refuse  to  supply  him  with  th«  Chevins  had  been  appointed  by  the  de- 
name  of  the  new  agent,  they  break  their  fendants  as  their  station-master  at  Gran- 
eontracL    It  is  true  that,  practicaUy,  it  tham,  to  receive  and  deliver  parcels  to  be 
might  make  no  great  difference  to  the  sent  by  the  railway  from  that  place,  and 
proprietor  of  the  goods  which  was  the  real  that  in  such  capacity  he  had  received  the 
contract,  if  their  not  immediately  furnish-  packaee  in  Question,  which  wss  directed  to 
in{^  him  with  a  name  would  entitle  him  to  Cardiff ;  and  there  was  some  evidence  to 
bnng  an  action  against  them.    But  the  show  that  Chevins  had  told  the  plaintiff 
question  is,  Why  should  the  jury  infer  one  that  the  package  would  arrive  at  Cardiff 
of  these  contracts  rather  than  the  other  1  in  time.      The  station-master  had  said. 
Which  of  the  two  is  the  most  natural,  the  when  the  package  was  delivered  to  him, 
most  nsoal,  the  most  probable  ?    Besides,  that  he  could  receive  payment  for  it  only 
the  caiTiage-money  bemg  in  this  case  one  so  far  ss  Nottingham,  as  he  had  no  rates 
undivided  sum,  rather  supports  the  infer-  of  payment   beyond ;  and  thereupon  the 
ence  that  although  these  carriers  carry  woras  on  the  package  *'  naid  to  Bristol," 
only  a  certain  distance  with  their  own  were  erased,  and  the  woros,  *'  piid  to  Not- 
retucles,  they  make  subordinate  contracts  tingham,"  substituted  by  Chevins,  but  this 
with  the  other  carriers,  and  are  partners  was  done  without  the  knowledge  of  the 
inter  se  as  to  the  carriage-money ;  a  fact  of  plaintiff,  and  the  original  direction  was 
which  the  owner  of  the  goods  could  know  left  on  the  iMickage,  wnich,  beins  detained 
nothing,  as  he  onlv  pays  the  one  entire  at  Bristol,  aid  not  arrive  at  Cardiff  in  due 
sum  at  the  end  of  the  journey,  which  they  time.    The  court  held  that  the  defendants 
afterwards  divide  as  they  please.     Not  were  liable.    Patteson,  J.,  said :  "  The  case 
only,  therefore,  is  there  some  evidence  of  of  Muschamp  t*.  The  Lancaster  and  Pres- 
this  being  the  nature  of  the  contract,  but  ton  Junction  Railway  Co.,  is  directlv  in 
it  is  the  most  likely  contract  under  the  point;  and  if  carriers  receive  a  package 
circumstances ;  for  it  is  admitted  that  the  to  carry  to  a  particular   place,  whether 
defendants  undertook  to  do  more  than  they  themselves  carry  it  all  the  way  or 
simply  to  cany  the  goods  from  Lancaster  not,  they  must  be  said  to  have  the  con- 
to  Preston.     The  whole  matter  is  there-  veyine  of  it  to  the  end  of  the  journey,  and 
fore  a  question  for  the  jury,  to  determine  the  other  parties  to  whom  they  may  hand 
what  the  contract  was,  on  the  evidence  it  over  are  their  agents.    We  must  adhere 
before  them.  ...  In  cases  like  the  pres-  to  this  principle,  and   the  company  are 
ent,  particular  circumstances  mieht   no  clearly  liable,  unless  the  facts  snow  that 
doubt  be  adduced  to  rebut  the  iiSerence  their  responsibility  has  determined.    Their 
which  prima  fade  must  be  made  of  the  not  having  taken  the  amount  of  the  car- 
defendants  having  undertaken  to  carry  riage  is  immaterial,  and  is  explained  by 
the  goods  the  whole  way.     The  taking  the  fact  of  their  not  knowing  what  that 
charge  of  the  parcel  is  not  put  as  conchuive  amount  would  be.      Chevins  appears  to 
evidence  of  the  contract  sued  on  by  the  have  been  the  agent  of  the  defendants ; 
plaintiff;  it  is  onlv  primd/ade  evidence  of  he  receives  the  parcel  to  carry  it  to  Cai^ 
It;  and  it  is  useful  and  reuonable  for  the  diff,  and  makes  out  an  invoice  which  the 
benefit  of  the  public  that  it  should  be  so  defendants  have  refused  to  produce.    Now, 
coosideTed.     It  is^  better  that  those  who  patting    these    circumstances    together, 
undertake  the  carriage  of  parcels  for  their  there  is  abundant  evidence  tliat  they  con- 
mutual  benefit,  should  arrange  matters  of  tracted  to  carry  the  package  to  dardiff, 
this  kind  uUer  ss,  and  should  be  taken  and  they  were  guilty  of  negligence  in  de- 
each  to  have  made  the  others  their  agent  taining  it  at  Bnstoll"     And  per  Erie,  J. : 
to  carry  forward."     This  case  is  fullyap-  "  The  first  question  is,  whether  there  is 
proved  and  confirmed  by  the  case  of  Wat-  any  evidence  of  the  defendants  having 
0on  c.  The  A.  N.  &  B.  Railway  Co.  3  £.  L.  contracted :   and  I  think  the  person  to 
&  £.  497,  in  the  Queen's  Bench.     That  whom  the  package  was  delivered  must  be 
was  an  action  for  the  recovery  of  dam-  taken  to  be  the  a^ent  of  the  company. 
aces  sustained  by  the  plaintiff,  by  reason  Then,  having  receive<l  a  parcel  to  be  com- 
of   the  non-delivery,  m  proper  time,  of  veyed  to  Cardiff,  when  their  line  only 
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*  216    shared  in  certain  proportions  by  aU  of  them,  *  would  estop 
the  carriers  from  denying  a  partnership  for  the  whole  line ; 


extends  to  Nottingham,  do  thejr  nukke 
themselves  liable  for  its  carriage  beyond 
their  own  line  ?  This  question  was  much 
considered  in  Muschamp  v.  The  Lancaster 
&  Preston  Junction  liailway  Co.,  and  I 
think  it  was  there  properly  decided,  that 
where  goods  are  received  at  one  terminus 
for  conveyance  to  another,  the  company 
are  answerable  for  all  the  intermediate 
termini,  and  the  receipt  of  such  goods  is 
prima  facie  evidence  of  such  liability." 
The  same  doctrine  was  declared  by  the 
Supreme  Court  of  New  York,  in  the  case 
of  St.  John  V.  Van  Santvoord,  !i5  Wend. 
660.  But  their  judgment  in  that  case  was 
reversed  by  the  Court  for  the  Correction 
of  Errors.  See  6  Hill  (N.  Y.),  167.  The 
English  rule  is  said  also  to  have  been 
adopted  in  Bennett  v.  Filyaw,  I  Fla.  403. 
See  Angell,  Com.  Car.  100.  A  somewhat 
similar  question  arose  in  the  cam  of  Wil- 
cox V.  Parmelee,  3  Sandf.  610.  There  the 
nlaintiff  purchased  in  the  cit^^"  of  New 
York  a  Quantity  of  merchandise,  which 
the  defendant  undertook  to  forward  from 
thence  to  Fairport,  Ohio,  by  a  written 
aj^ement,  for  fifty  cents  by  sail,  and 
sixty-five  cents  for  100  lbs.  by  steam. 
Those  goods  marked  "  steam,''  to  go  by 
steam,  ul  other  goods  "  to  be  shipped  by 
vessel  from  Buffalo."  Certain  gooos  were 
marked  to  so  by  steam,  but  they  were 
sent  forwara  from  Buffalo  in  a  sailing 
vessel,  and  were  lost  in  a  sale  on  Lake 
Erie.  It  appeared  that  tne  defendant 
owned  a  line  of  boats  on  the  canal  between 
Albany  and  Buffalo,  but  that  he  had  no 
vessels  on  Lake  Erie.  Held,  that  the  de- 
fendant, by  the  terms  of  his  contract,  was 
a  common  carrier  from  New  York  to  Fair- 
port,  and  not  merely  on  the  canal ;  and 
that  he  was  liable  for  the  loss.  —  The 
English  rule  is  condemned  in  very  strong 
terms  by  Mr.  Justice  Bedfidd,  in  the  case 
of  Farmers  &  Mechanics  Bank  v.  Cham- 

Elain  Transportation  Co.  23  Vt.  186,  209. 
Q  speaking  of  the  obligation  of  the  carrier 
to  make  a  personal  delivery,  the  learned 
judge  says :  "  There  has  b%en  an  attempt 
to  push  one  department  of  the  law  of 
carriers  into  an  absurd  extreme,  as  it 
seems  to  us,  by  a  misapplication  of  this 
rule  of  the  carrier  being  tK>und  to  make  a 
personal  delivery.  That  is,  by  holding 
the  first  carrier,  upon  a  route  consisting 
of  a  succession  of  carriers,  liable  for  the 
safe  delivery  of  all  articles  at  their  ulti- 
mate destination.  Muschamp  v.  The  L.  & 
P.  Railway  Co.  8  M.  &  W.  421,  is  the  only 
English  case  much  relied  upon  in  favor  of 
any  such  proposition,  and  tnat  case  is,  by 
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the  court,  put  u^n  the  ground  of  the  par- 
ticular contract  m  the  case ;  and  also,  that 
*  All  convenience '  is  in  favor  of  such  a 
rule,  *  and  there  is  no  authority  against  it,' 
as  said  by  Baron  RoUhf  in  giving  judg- 
ment.     St.  John  V.  Van  Santvoord,  25 
Wend.  660,  assumed  similar  ground.    But 
this  court,  in  this  same  case  (16  Vt.  52), 
did  not  consider  that  decision  as  sound 
law,  or  good  sense ;  and  it  has  since  been 
reversed  in  the  Court  of  Errors.      Van 
Santvoord  v.  St.  John,  6  Hill  (N.  Y.),  158, 
and  this  last  decision  is  expressly'  recog- 
nized by  this  court,  18  Vt.  131.     Weed  r. 
Schenectady  &  S.  Railroad  Co.  19  Wend. 
534,  is   considered  by  many  as  having 
adopted  the  same  view  of   the  subject. 
But  that  case  is  readily  reconciled  with 
the  general  rule  upon  this  subject,  that 
each  carrier  is  only  bound  to  the  end  of 
his  own  route,  and  for  a  delivery  to  the 
next  carrier,  by  the  consideration  that  in 
this  case  there  was  a  kind  of  partnership 
connection  between  the  first  company  and 
the  other  companies,  constituting  the  en- 
tire route,  and  also  that  the  first  carriers 
took    pay,  and  gave   a  ticket  through, 
which  is  most  relied  upon  by  the  court. 
But  see  the  opinion  of  Walvrotihf  Ch.,  in 
Van  Santvoord  v.  St.  John,  6  Hill  (N.  Y.), 
158.      And  in  such  cases,  where  the  first 
company  nves  a  ticket,  and  takes  pay 
through,    it    may    be   fairly    considered 
equiv^ent  to  an  undertakmg  to  be  re- 
sponsible throughout   the    entire    route. 
The  cafie  of  Bemiett  v.  Filyaw,  I   Fla. 
403,  is  referred  to  in  An^eU,  Com.  Car. 
^  95,  n.  1,  as  favoring  thi«  view  of  the  sub- 
ject.     The  rule  laid  down  in  Garside  v. 
Trent  &  Mersey  Nav.  Co.  4  T.  R.  581,  that 
each  carrier,  in  the  absence  of  special  con- 
tract, is  only  liable  for  the  extent  of  his 
own  route,  and  the  safe  storage  and  deliv- 
ery to  the  next  carrier,  is  undoubtedly  the 
better,  the  more  just  and  rational,  and  the 
more  generally  recos^uized  rule  upon  the 
subiect.    Ackley  v.  Kellogg,  8  Cowen,  223. 
This  is  the  case  of    goods    carried    by 
water  from  New  York  to  Troy,  to  be  put 
on  board  a  canal  boat  at  that  place,  and 
forwarded  to  the  north,  and  the  goods 
were  lost  by  the  upsetting  of  the  canal 
boat,  and  the  defendants  were  held  not 
liable  for  the  loss  beyond  their  own  route. 
The  cases  all  seem  to  regard  this  as  the 
general  rule  upon  this  subiect,  with  the 
exception  of  those  above  referred  to ;  one 
of  which  (8  M.  &  W.  421),  considers  it 
chiefly  a  matter  of  fact,  to  be  determined 
by  the  jury  as  to  the  extent  of  the  undci^ 
taking;  one  (25  Wend.  660)  has  been  dis- 
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and  at  the  same  time  would  perhaps  pennit  the  *  plaintiff ,  *  217 
if  his  person  or  goods  were  injured  on  any  part  of  the  route, 

regarded  by  this  court,  and  reversed  by  the  parcel  to  the  place  to  which  it  is  di- 
their  own  Court  of  Errors  (6  HiU  (N.  Y.),  rected,  although  that  place  be  bejond  the 
158) ;  one  (19  Wend.  534)  is  the  case  of  limits  within  which  the  company  in  gen- 
ticketing  through  upon  connected  lines ;  end  profess  to  carry  on  their  business  of 
and  one  (1  Fla.  403)  I  have  not  seen."  carriers.  And  two  Justices  of  the  Queen's 
And  in  Nutting  v.  Conn.  River  R.  R.  Co.  Bench  subsequently  made  a  like  decision. 
1  Gray,  SOS,  it  was  held,  that  a  railroad  Watson  v.  Ambennte,  Nottingham,  & 
corporation,  receiving  goods  for  transpor-  Boston  Railwajr,  3  £.  L.  &  E.  497.  We 
tation  to  a  place  situated  beyond  the  line  cannot  concur  in  that  view  of  the  law; 
of  their  road,  on  another  railroad,  which  and  we  are  sustained  in  our  dis^sent  from 
connects  with  theirs,  but  with  the  propri-  it  by  the  Court  of  Errors  in  New  York, 
etors  of  which  they  have  no  connection  in  and  by  the  Supreme  Courts  of  Vermont 
business,  and  taking  pay  for  the  transpor-  and  Connecticut.  Van  Sant\'oord  v.  St. 
tation  over  their  own  road  only,  is  not  John,  6  Hill  (N.  Y.),  157;  Farmers  &  Me- 
liable,  in  the  absence  of  any  special  con-  chanics  Bank  v.  Champlain  Transportation 
tract,  for  the  loss  of  the  goods,  after  their  Co.  18  Vt.  140,  and  23  Vt.  209 ;  Hood  v, 
delivery  to  the  proprietors  of  the  other  N.  York  &  N.  Haven  Railroad  Co.  22 
railroad.  And  metcalf,  J.,  delivering  the  Conn.  1.  In  these  cases,  the  decision  in 
opinion  of  the  court,  said :  **  On  the  lacts  Weed  v.  Saratoga  &  Schenectady  Rail- 
ot  this  case,  we  are  of  opinion  that  there  road  Co.  19  Wend.  534  (which  was  cited 
must  be  judgment  for  the  defendants,  by  the  present  plaintiff's  counsel),  was  said 
Springfield  is  the  southern  terminus  of  to  be  distinguishable  from  such  a  case  as 
their  road ;  and  no  connection  in  business  this,  and  to  be  reconcilable  with  the  rule, 
is  shown  between  them  and  any  other  that  each  carrier  is  bound  only  to  the  end 
railroad  company.  When  they  cany  of  his  route,  unless  he  makes  a  special 
goods  that  are  destined  beyond  that  termi-  contract  that  binds  him  further."  See 
nns,  they  take  pay  only  for  the  transpor-  also,  on  this  subject,  Fowles  v.  Great 
Uition  over  their  own  road.  What,  then.  Western  Railway  Co.  16  E.  L.  &  £.  531 ; 
18  the  obligation  imposed  on  them  by  law,  s.  c.  7  Exch.  699 ;  Scotthom  v.  South 
in  the  absence  of  any  special  contract  by  Staffordshire  Railway  Co.  18  id.  553 ;  s.  c. 
them,  when  they  receive  goods  at  their  8  Exch.  341 ;  Wilson  v.  York,  Newcastle, 
depot  in  Northampton,  which  are  marked  &  Berwick  Railwtiy  Co.  id.  557 ;  Walker 
with  the  names  of  consignees  in  the  city  v.  York  &  North  Midland  Railway  Co.  22 
of  New  York?  In  our  judgment,  that  id.  315;  s.  c.  2  E.  &  B.  750;  Hellaby  v, 
obligation  is  nothing  more  than  to  trans-  Weaver,  17  Law  Times,  271;  Briggs  v, 
port  the  goods  safe^  to  the  end  of  their  Boston,  &c.  R.  R.  Co.  6  Allen,  246 ;  Darling 
road,  and  there  deliver  them  to  the  proper  v.  Boston,  &c.  R.  R.  Co.  1 1  Allen,  295 ;  Con- 
carrieri  to  be  forwarded  towards  their  mti-  verse  v.  Norwich,  &c.  R.  R.  Co.  33  Conn. 
mate  destination.  This  the  defendants  166 ;  Detroit,  &c.  R.  R.  Co.  v.  Farmers' 
did,  in  the  present  case,  and  in  so  doing.  Bank,  20  Wis.  122 ;  Salinger  v.  Simmons, 
performed  tneir  full  legal  duty.  If  they  8  Abb.  Pr.  (n .  s.)  409 ;  Gam  r.  New  York, 
can  be  held  liable  for  a  loss  that  happens  &c.  R.  R.  Co.  99  Mass.  220 ;  Knight  v, 
on  any  railroad  besides  their  own,  we  Portland,  &c.  R.  R.  Co.  56  Me.  234.  In 
know  not  what  is  the  limit  of  their  liabil-  the  case  of  Hood  v.  New  York  &  New 
ity.  If  they  are  liable  in  this  case,  we  do  Haven  Railroad  Co.  22  Conn.  1 ;  s.  c.  id. 
not  see  why  they  would  not  also  be  liable  502,  it  was  held,  that  the  corporate  power 
if  the  boxes  had  been  marked  for  con-  of  a  railroad  did  not  extend  to  a  contract 
signees  in  Chicago,  and  had  been  lost  be-  for  the  carriage  of  a  person  by  staging 
tween  that  place  and  Detroit,  on  a  road  beyond  their  own  lengtn  of  road,  and  that 
with  which  they  had  no  more  connection  the  fact  that  thay  had  been  for  a  long  time 
than  they  have  with  any  railroad  in  in  the  habit  of  making  and  executing  such 
£nrope.  .  .  .  The  plaintiff's  counsel  relied  contracts,  could  not  estop  them  ^m  set- 
on  the  case  of  Mnschamp  v.  Lancaster  &  ting  up  this  lack  of  power  when  sued  by  a 
Preston  Junction  Railway,  8  M.  &  W.  421,  person  to  whom  they  had  given  a  ticket 
in  which  it  was  decided  by  the  Court  of  for  conveyance  beyond  their  line  of  route, 
Kxcheqner,  that  when  a  railway  company  and  who  was  injured  on  such  passage, 
take  into  their  care  a  parcel  directed  to  a  See  also,  as  recent  American  cases,  hold- 
particnlar  place,  and  do  not,  bjr  positive  ing  what  we  think  the  American  doctrine 
agreement,  limit  their  responsibility  to  in  resard  to  connected  railroad  compa- 
a  part  only  of  the  distance,  that  is  prima  nies,  Elmore  i;.  Nangatuck  R.  R.  Co.  23 
jfacie  evidence  of  an  undertaking  to  carry  Conn.  457 ;  N.  R.  R.  Co.  v.  Waterbuxy 
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to  sue  the  carrier,  on  whose  route  the  injury  took  plaoe, 
*  218    *  separately,  (w)  ^    But  when  a  carrier  is  in  possession  of 

goods  to  be  delivered  to  a  subsequent  carrier  for  transpor- 
tation,  his  liability  as  insurer  will  continue,  even  though  the 
second  carrier,  after  notice  and  request  to  receive  the  goods,  has 
neglected  for  an  unreasonable  time  to  do  so.  In  order  to  exoner- 
ate himself,  the  first  carrier  must  in  some  way  clearly  indicate 
his  renunciation  of  the  relation  of  carrier,  (x) '  If  the  owner 
proves  the  deUvery  of  the  goods  to  the  first  carrier,  in  good 
order,  and  the  delivery  of  them  to  the  second  carrier,  this  last 
will  be  held  unless  he  proves  that  they  were  not  injured  while 
in  his  hands,  or  were  not  in  good  condition  when  he  received 
them,  (^xz) 

A  railroad  is  certainly  liable  for  losses  to  persons  or  goods  in 
the  cars  of  other  railroads  which  it  receives  and  transports  on  its 
own.  (y)  And  it  has  been  held  in  Massachusetts,  that  a  railroad 
corporation,  chartered  by  the  laws  of  that  Commonwealth,  and 
leasing  a  branch  of  their  railroad  to  a  railroad  corporation  out 
of  the  State,  is  still  liable  as  a  common  carrier  for  goods  lost  on 
that  branch.  («)  In  New  York,  where  one  railroad  company 
allowed  another  railroad  company  to  run  its  cars  over  the  road 


Button  Co.  24  Conn.  468.  In  this  last 
case,  the  coort  keld^  that  a  railroad  com- 
pany could  not  contract  to  carry  beyond  its 
own  limits.  But  see  Kojes  v.  K.  &  B. 
R.  R.  Co.  I  Williams,  110;  Hart  v.  R.  & 
8.  R.  R.  Co.  4  Seld.  37  ;  Kyle  r.  L.  R.  R. 
Co.  10  Rich.  L.  382.  It  may  be  added, 
that  the  case  of  Moachamp  v.  L.  &  P.  R. 
Co.,  and  Scotthom  v.  S.  S.  R.  Co.  8  Exch. 
341,  are  confirmed  in  the  case  of  Crouch 
p.  G.  W.  R.  Co.  2  Hurl.  &  N.  491, 3  id.  183. 
And  see  also  Willey  v.  West.  C.  R.  Co. 
Excheauer  Chamber,  1858,  21  Law  Rep. 
872;  Northern  R.  R.  Co.  v,  Fitchburg 
R.  R.  Co.  6  Allen,  254 ;  Simmons  v.  Law, 
8  Boew.  213 ;  McCann  v.  Baltimore  R.  R. 
Co.  20  Md.  202. 

(ti;)  Wliere  a  plaintiff  had  bought  in 
Wasmngton  a  through  ticket  for  Cincin- 


nati, and  brought  an  action  for  loss  of 
baggage  against  the  Little  Miami  Rail- 
road Company,  alleging  that  the  defend- 
ants had  united  with  four  other  companies 
in  a  partnership,  for  the  purpose  of  fur- 
nishing through-tickets,  and  had  a  com- 
mon agent  in  Washington;  the  action 
was  sustained  by  the  Superior  Court  in 
Cincinnati,  Spencer,  J.,  giving  a  very  able 
and  elaborate  opinion,  7  Am.  Law  Reg. 
427. 

(x)  Goold  t;.  Chapin,  20  K.  Y.  260. 

(xx)  Smith  0.  N.  Y.,  &c.  R.  R.  Co.  43 
Barb.  226. 

(y)  Schopman  v.  B.  &  W.  R.  R.  Co.  9 
Cush.  24.  But  see  Cozon  v.  Great  West- 
ern Railway  Co.  6  H.  &  N.  274. 

(z)  Langley  v.  B.  &  M.  R.  R.  Ca  10 
Gray,  108. 


1  Railroad  Co.  t;.  Campbell,  36  Ohio  St  647,  declared  that  a  carrier,  reoeiWng  pay 
for  through  transportation  over  several  connecting  lines,  was  liable  for  the  negligence 
of  any  one  of  them,  and  that  a  restriction  of  the  amount  of  liability  printed  on  the 
ticket  would  not  excuse,  in  the  absence  of  proof  by  the  carrier  of  an  agreement  to  that 

effect. 

*  Hooper  v.  Chicago,  &c.  R.  Co.  27  Wis.  81 .  If  the  next  carrier  is  not  ready  to 
receive  the  goods,  and  the  first  carrier  stores  them  in  a  warehouse,  his  liability  will  pot 
be  changed  to  that  of  warehouseman.  111.  Cent.  Railroad  v.  Mitchell,  68  IlL  471.  citing 
Michigan,  &c.  R.  Co.  v.  Mineral  Springs  Mannf.  Co.  16  Wall.  318. 

232 


CH.  XI.] 


BAILKENT. 


219 


of  the  first,  and  a  passenger  being  injured  brought  an  action 
against  both  companies,  the  joindet  was  sustained,  (a) 

How  far  the  carrier  can  lessen  his  responsibility  by  his  own 
acts,  and  especially  by  notices  defining  or  entirely  withdrawing  his 
liability,  has  been  much  disputed.  As  the  greater  part  of  the 
cases  in  which  this  question  occurs,  or  is  likely  to  occur,  relate  to 
the  property  of  passengers,  we  will  consider  this  question  under 
the  next  topic,  (aa) 


♦SECTION  XIV. 


♦219 


COKMON  CABBIEBS  OF  PABBENGEBS. 


The  carrier  of  passengers  is  not  liable  for  them  in  the  same  way 
in  which  the  carrier  of  goods  is  liable.  The  rule,  the  exception, 
and  the  limitation  and  reason  of  the  exception  are  now  all  perfectly 
well  settled.  By  the  general  rule,  the  liability  of  the  common 
carrier  does  not  depend  upon  his  negligence,  because  he  insures 
the  owners  of  all  the  goods  he  carries  against  all  loss  or  injury  that 
does  not  come  from  the  act  of  God  or  the  public  enemy.  The 
exception  to  this,  in  the  case  of  the  carrier  of  passengers,  is,  that 
he  is  liable  only  where  the  injury  has  arisen  from  his  own  negli- 
gence ;  and  the  limitation  to  this  exception  is,  that  he  is  thus 
liable  for  injuries  resulting  from  the  slightest  negligence  on  his 
part.  (6)    If  the  carrier  cannot  guard  against  a  certain  danger, 


(a)  ColgroTe  v.  N.  Y.  &  H.  B.  R.  Ck>. 
6  Dver,  382. 

{aa)  For  recent  cases  as  to  notices  by 
carriers  of  goods,  see  Jadson  v.  Western 
R.  R.  Co.  6  Allen,  486;  Steele  v.  Towns- 
end,  1  Ala.  1;  Thayer  o.  St  Louis,  Ac, 
R.  R.  Co.  22  Ind.  26 ;  Falrey  o.  Northern 
Co.  15  Wis.  129;  Hays  v.  Kennedy,  8 
Grant,  851 ;  York  Co.  v.  Central  R.  R 
Co.  3  Wallace,  100. 

(6)  Derwort  v.  Loonier,  21  Conn.  246 
FoUer  o.  Naugatnck  Railroad  Co.  id.  568 
CaldweU  v.  Murphy,  1  Duer,  283;  Hege^ 
man  v.  Western  R.  R.  Co.  16  Barb.  358 
NaahTilie  &  C.  R.  R  Co.  v.  Messino,  1 
Sneed,  220.  Tliis  was  rerj  authorita- 
tiTdy  declared  by  Lord  Chief  Justice 
£jfr0,  in  the  case  of  Aston  v.  Heavan,  2 
Esp.  538.  That  was  an  action  against 
the  defendants,  as  proprietors  of  a  stage- 
coach, to  recover  damages  receired  by 
the  plaintiff  in  consequence  of  the  upset- 


ting of  the  defendants'  coach.  The  de- 
fence relied  upon  was,  that  the  coach 
was  driving  at  a  regular  pace  on  the 
Hammersmith  road,  but  that  on  the  side 
was  a  pump  of  considerable  height,  from 
whence  the  water  was  falling  into  a  tub 
below ;  that  the  sun  shone  brightly,  and 
being  reflected  strongly  from  the  water, 
the  horses  had  taken  fright  and  run 
against  the  bank  at  the  opposite  side, 
where  the  coach  was  overset.  And  per 
£jfr«,  C.  J. :  "  This  action  is  founded  en- 
tirely in  negligence.  It  has  been  said  by 
the  counsel  for  the  plaintiff,  that  wher- 
ever a  case  happens,  even  where  there 
has  been  no  negligence,  he  would  take 
the  opinion  of  the  court  whether  defend- 
ants circumstanced  as  the  present,  that 
is,  coach  owners,  should  not  he  liable  in 
all  cases,  except  where  the  injury  hap- 
pens from  the  act  of  God  or  the  king  s 
enemies.    I  am  of  opinion,  the  cases  of 
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it  is  then  his  duty  to  warn  the  passengers  of  it,  and  if  he  fitils  to 
do  this  he  is  liable  for  injury  to  them.    But  if  he  gives  this  wam- 

tfae  loss  of  goods  by  carriers,  and  the  mon  carrieTs  of  passengers,  the  highest 
present,  are  totally  unlike.  When  that  degree  of  care  which  a  reasonable  man 
case  does  occur,  he  will  be  told  that  car-  would  use,  is  required.  This  rule  ap- 
riers  of  goods  are  liable  by  the  custom,  plies  alike  to  the  character  of  the  vehi- 
to  guard  against  frauds  they  might  be  cle,  the  horses  and  harness,  the  skiU  and 
tempted  to  commit,  by  taking  goods  in-  sobriety  of  the  driver,  and  to  the  man- 
trusted  to  them  to  carry,  and  then  pretend-  ner  of  conducting  the  stage  under  every 
ing  they  had  lost  or  been  robbed  of  them ;  emergency  or  difficulty.  The  driver  must, 
and  because  they  can  protect  themselves ;  of  course,  be  attentive  and  watchful.  He 
but  there  is  no  such  rule  in  the  case  of  has,  for  the  time  being,  committed  to  his 
the  carriage  of  the  persons.  This  action  trust  the  safety  and  lives  of  people,  old 
stands  on  the  ground  of  negligence  only."  and  young,  women  and  children,  locked 
To  the  same  effect  is  the  ruling  of  Sir  up  as  it  were  in  the  coach  or  rail-car,  ig- 
Jamt$  Mansfield,  in  Christie  v.  Griggs,  2  norant,  helpless,  and  having  no  eyes  or 
Camp.  79.  That  was  an  action  of  as-  ears  or  power  to  guard  against  dangers, 
sumpsit  against  the  defendant  as  owner  and  who  look  to  him  for  safety  in  their 
of  the  Blackwall  stage,  on  which  the  transportation.  The  contract  to  carry 
plaintiff,  a  pilot,  was  travelling  to  Lon-  passengers  differs,  it  is  true,  from  a  con- 
don,  when  It  broke  down,  and  he  was  tract  to  carry  freight ;  but  in  both  cases 
greatly  bruised.  The  first  count  imputed  the  rule  is  rigorous  and  imperative ;  in 
the  accident  to  the  negligence  of  the  the  latter,  the  carrier  is  answerable  at  all 
driver ;  the  second,  to  the  insufficiency  of  events,  except  for  the  act  of  God  and  the 
the  axle-tree  of  the  carriage.  The  de-  public  enemy;  while  in  the  former,  tlie 
fendant  introduced  evidence  to  show  most  perfect  care  of  prudent  and  cautious 
that  the  axle-tree  had  been  examined  a  men  is  demanded  and  required.  The  stage 
few  days  before  it  broke,  without  any  owner  does  not  wanxmt  the  safety  of  pas- 
flaw  being  discovered  in  it ;  and  that,  sengers ;  yet  his  undertaking  and  lia- 
when  the  accident  happened,  the  coach-  bility  as  to  them  go  to  this  extent,  that 
man,  a  very  skilful  driver,  was  driving  in  he,  or  his  agent,  shall  possess  competent 
tlie  usual  track,  and  at  a  moderate  pace,  skill,  and  that,  as  far  as  human  foresight 
And,  per  Mcmsfidd,  C.  J.,  in  summing  up  and  care  can  reasonably  go,  he  will  trans- 
to  the  jury :  "  As  the  driver  has  been  port  them  safely.  He  is  not  liable  for 
cleared  of  everything  like  negligence,  tiie  mjuries  happening  to  passengers,  from 
Question  for  the  jury  will  be  as  to  the  suf-  sheer  accident  or  misfortune,  where  there 
nciency  of  the  coach.  If  the  axle-tree  was  is  no  negligence  or  fault,  and  where  no 
sound,  as  far  as  human  eye  could  discover,  want  of  caution,  foresight,  or  judgment, 
the  defendant  is  not  liable.  There  is  a  would  prevent  the  injury.  But  he  is  lia- 
difference  between  a  contract  to  carry  ble  for  the  smallest  negligence  in  himself 
goods  and  a  contract  to  carry  passen-  or  his  driver."  See  also  Fuller  v.  The 
gers.  For  the  goods  the  carrier  is  an-  Maugatuck  Railroad  Co.  21  Conn.  657 ; 
swerable  at  all  events.  But  he  does  not  Hall  v.  Connecticut  River  Steamboat 
warrant  the  safety  of  passengers.  His  Co.  13  Conn.  819;  McKinney  v.  Neil.  1 
undertaking  as  to  them  goes  no  further  McLean,  640 ;  Maury  v.  Talmadge,  2  id. 
than  this,  that  as  far  as  human  care  167 ;  Farish  v.  Reigle,  11  Gratt.  097 ; 
and  foresight  can  go,  he  will  provide  for  Stokes  v.  Saltonstall,  13  Pet.  181 ;  Stock- 
their  safe  conveyance.  Therefore,  if  the  ton  v.  Frey ,  4  Gill,  406 ;  Camden  &  Ara- 
breaking  down  of  the  coach  was  purely  boy  B.  R.  Co.  v.  Burke,  13  Wend.  620 ; 
accidental,  the  plaintiff  has  no  remedy  fiollister  r.  Nowlen,  19  Wend.  236 ;  Hege- 
f or  the  misfortune  he  has  encountered."  mann  v.  W.  R.  R.  Co.  8  Kern.  9 ;  Curtis 
See  also  Harris  v.  CosUr,  1  C.  &  P.  636  ;  v.  R.  &  S.  R.  R.  Co.  20  Barb.  282 ;  Frink 
White  V.  Boulton,  Peake,  Cas.  81 ;  Crof to  v.  Potter,  17  111.  406 ;  Martin  v.  G.  N.  R. 
V.  Waterhouse,  3  Bing.  319.  Such  also  Co.  30  E.  L.  &  £.  473;  s.  c.  16  C.  B.  179; 
has  been  repeatedly  declared  to  be  the  Willis  v.  L.  I.  R.  R.  Co.  32  Barb.  398.  ^ 
law  in  this  country.  Thus,  In  the  case  In  the  case  of  Boyce  v.  Anderson,  2  Pet. 
of  Derwort  v.  Looner,  21  Conn.  246,  one  160,  the  question  arose,  whether  the  rule 
of  the  latest  cases  on  this  subject,  Ell§-  applicable  to  the  carriage  of  goods,  or 
worth,  J.,  savs :  "  The  rule  of  law  on  this  that  applicable  to  the  carriage  of  passen- 
subject  is  fully  established  in  our  own  gers,  should  be  applied  to  the  case  of  ne- 
courts  and  elsewhere,  and  is  not  contro-  gro  slaves.  That  was  an  action  bronglit 
verted  by  the  learned  counsel  in  this  case,  by  the  owner  of  slaves,  against  the  pro- 
Tlie  principle  is,  that  in  the  case  of  com-  prietor  of  a  steamboat  on  the  Mississippi, 
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ing^a  passenger  who  voluntarily  encounters  the  danger  cannot 


to  reooTer  damages  for  the  loss  of  the 
slaves,  aUeged  to  have  been  caused  by 
the  neisligeDce  or  mismanagemeiit  of  the 
captain  and  commandant  of  the  boat. 
The  case  came  up  on  error  from  the  Cir- 
cuit Court  for  the  District  of  Kentucky. 
The  court  below  mstructed  the  jury, 
among  other  things,  "  that  the  doctrine 
of  common  carriers  did  not  apply  to  the 
case  of  carrying  intelligent  beings,  such 
as  negroes ; "  and  the  Supreme  Court  held 
this  instruction  to  be  correct.  MarthaU, 
C.  J.,  said :  "  There  being  no  special  con- 
tract between  the  parties  in  this  case,  the 
principal  question  arises  on  the  opinion 
expressed  by  the  court,  'that  the  doc- 
trine of  common  carriers  does  not  apply 
to  the  case  of  carrying  intelligent  beings, 
such  as  negroes.'  Ttuit  doctrine  is^  that 
the  carrier  is  responsible  for  every  loss 
which  is  not  produced  by  inevitable  acci- 
dent. It  has  been  pressed  beyond  the 
general  principles  which  govern  the  law 
of  bailment,  by  considerations  of  policy. 
Can  a  sound  distinction  be  taken  between 
a  human  being  In  whose  person  another 
has  an  interest,  and  inanimate  property  ? 
A  slave  has  volition,  and  has  feelings 
which  cannot  be  entirely  disregarded. 
These-  properties  cannot  be  overlooked 
in  conveying  him  from  place  to  place. 
He  cannot  be  stowed  away  as  a  common 
package.  Not  only  does  humanity  for> 
Did  this  proceeding,  but  it  might  endanger 
his  life  or  health.  Consequently,  this 
rigorous  mode  of  proceeding  cannot  aafely 
be  adopted,  unless  stipulated  for  by 
special  contract.  Being  left  at  liberty, 
he  may  escape.  The  carrier  has  not  and 
cannot  have  the  same  absolute  control 
over  him  that  he  has  over  inanimate 
matter.  In  the  nature  of  things,  and  in 
bis  character,  he  resembles  a  passenger, 
not  a  package  of  goods.  It  would  seem 
reasonable,  therefore,  that  the  responsi- 
bility of  the  carrier  should  be  measured 
by  the  law  which  is  applicable  to  passen- 
gers, rather  than  by  that  which  is  appli. 
cable  to  the  carriage  of  common  goods. 
There  are  no  slaves  in  England,  but 
there  are  persons  in  whose  service  an- 
other has  a  temporary  interest.  We  be- 
lieve that  the  responsibility  of  a  carrier 
for  injury  which  such  person  may  sustain, 
has  never  been  placed  on  the  same  prin- 
ciple with  his  responsibility  for  a  bale  of 
goods.  He  is  undoubtedly  answerable 
for  any  injury  sustained  in  consequence 
of  his  negligence,  or  want  of  skill ;  but 
we  have  never  understood  that  he  is  re- 
sponsible further.  The  law  applicable 
Co  common  carriers  is  one  of  great  rigor. 
Though  to  the  extent  to  which  it  has 


been  carried,  and  in  the  cases  to  which  it 
has  been  applied,  we  admit  its  necessity 
and  its  policy,  we  do  not  think  it  ought 
to  be  carried  further,  or  applied  to  new 
cases.  We  think  it  has  not  been  applied 
to  living  men,  and  that  it  ought  not  to 
be  apphed  to  them."  The  learned  judge, 
in  a  subsequent  part  of  his  opinion,  in- 
timated that  the  carrier  of  passengers 
was  bound  only  to  ordinary  diligence; 
but  whatever  he  said  to  that  effect  cannot 
be  considered  as  law,  and  was  virtually 
overruled  in  the  subsequent  case  of 
Stokes  v.  SaltonstaU,  13  Pet.  181,  192. 
See  also,  as  to  the  liability  of  a  carrier 
of  slaves,  Clark  v,  McDonald,  4  McCord, 
223;  WillUms  v,  Taylor,  4  Port.  (AUi.) 
234.  If  any  portion  of  a  carrier's  route 
is  attended  with  peculiar  danger,  he  is 
bound  to  give  liis  passengers  notice  there- 
of. Thus,  in  Laing  v.  Colder,  8  Penn. 
St.  479,  which  was  an  action  on  the  case 
for  negligence,  whereby  the  plaintiff's 
arm  was  broken  whUe  he  was  travelling 
in  the  railroad  car  of  the  defendants,  it 
appeared  that  the  accident  occurred  while 
the  car  was  passing  over  a  bridge,  which 
was  so  narrow  that  the  plaintiff's  hand, 
lying  outside  of  the  car-window,  was 
caught  by  the  bridge,  and  his  arm  broken. 
The  defendants  gave  evidence  to  show 
that,  during  the  journey,  warning  had 
been  given  by  their  agent  to  a  passenger 
named  Long,  of  the  danger  of  putting 
his  feet  or  arms  out  of  the  window,  and 
that  he  sat  so  near  the  plaintiff,  that  the 
warnings  must  have  been  heard  by  the 
latter.  They  also  proved  that  printed 
notices  were  put  up  in  the  cars  warning 
passengers  not  to  put  their  arms  or  heads 
outside  the  windows,  and  that,  immedi- 
ately before  reaching  the  bridge,  notice 
was  given  in  a  loud  voice  to  passengers 
to  keep  their  heads  and  arms  inside  the 
car.  Upon  this  evidence,  Eldred^  P.  J., 
instructed  the  jury,  '*that  a  carrier  of 
passengers  was  bound  to  furnish  suitable 
conveyances,  such  as  with  due  care  and 
proper  attention  would  carry  passengers 
safely,  unless  interrupted  by  some  acci- 
dent which  no  human  wisdom  could 
foresee.  That  he  must  give  notice  of  ap- 
proaching danger,  or  of  the  dangerous 
S laces  on  the  route,  if  some  are  more 
sngerous  than  others.  This  notice  must 
be  full  and  complete  to  all  persons  who 
travel,  whether  learned  or  unlearned. 
The  slightest  negligence  in  any  of  these 
particulars  makes  him  liable  for  all  dam- 
ages. That  in  the  present  case  the  pre- 
sumption wss  there  nad  been  negligence, 
and  it  was  for  the  defendants  to  show 
they  had  done  everything  in  their  power 
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hold  the  carrier  reeponsible.  (bb)  It  is  no  defence  to  the 
*  220    *  carrier,  that  the  negligence  was  that  of  his  agent  (as  of 

the  conductor  of  a  car),  or  that  it  was  wilful  on  the  part  of 

the  agent,  (c)  And  a  railroad  company  which  permits  another 
company  to  use  its  road,  is  liable  for  damage  caused  to  passen- 
gers itself  is  carrying,  by  the  negligence  of  the  servants  of  the 
other  company  which  is  permitted  to  use  the  road,  (cc)  ^ 

to  reliere  themselTes,  or  that  It  retulted  St  Louis,  &c.  R.  R.  Co.  22  Ind.  26.     At 

from  the  plaintiff's  negligence  and  f 0U7.  to  what  will  constitute  that  degree  of  neg- 

That  a  printed  notice  of  the  danger  of  ligence  for  which  a  carrier  of  passengers 

passengers  putting  their  hands  out  of  the  will  be  held  liable,  it  must  of  course 

windows  was  not  sufficient ;  but  if  they  depend  upon  the  circumstances  of  each 

had  given  the  plaintiff  sufficient  wamtnff  case ;  and  is  principally  a  question  of 

as  they  approached  the  bridge,  this  would  fact  for  the  Jury,  with  proper  instructions 

discharge  them."     The  case  was  carried  from  the  court.    See  Derwort  v.  Loomer, 

up  to  the  Supreme   Court  of  Pennsyl-  21  Conn.  245.    In  Crofts  v.  Waterbouse, 

vania,  and  that  court  held  the  instruction  8  Bing.  319,  the  driver  of  a  stage-coadi 

to  be  correct.     Bell,  J.,  in  delivering  the  gathered  a  bank,  and  upset  the  coach. 

Jud^ent  said :   "  The  slightest  neglect  He  had  passed  the  spot  where  the  acci- 

against  which  human  prudence  and  fore-  dent  happened  twelve  hours  before,  but 

sight  may  guard,  snd  by  which  hurt  or  in  the  interval  a  landmark   had  been 

loss  is  occasioned,  will  render  them  (com-  removed.     In  an  action  for  an  injury 

mon  carriers)  liable  to  answer  in  dam-  sustained  by  this  accident,  LtttledaUf  J., 

ages.     Nay,  the  mere  happening  of  an  before  whom  the  cause  was  tried,  told  the 

injurious  accident  raises  primd  facie   a  Jury,  that  as  there  was  no  obstruction  in 

presumption  of  neglect,  ana  throws  upon  the  road,  the  driver  ought  to  have  kept 

the  carrier  the  onus  of  showing  it  did  within  the  limits  of  it ;  and  that  the  accl- 

not  exist    Above  all,  if  there  be  in  any  dent  having  been  occasioned  by  his  devia- 

part  of  the  road  a  particular  passage  tion,  the  plaintiff  was  entitled  to  a  verdict 

more  than  ordinarily  dangerous,  or  re-  A  verdict  having  been  returned  accord- 

quiring  superior  circumspection  on  the  ingly,  the  Court  of  Common  Pleas  granted 

part  01  a  passenger,  the  conductor  of  the  a  new  trial,  on  the  ground  that  the  jury 

vehicle  is  bound  to  give  due  notice  of  it,  should  have  been  directed  to  consider 

and  a  failure  to  do  so  will  make  his  prin-  whether  or  not  the  deviation  was  the 

cipal  responsible."      See  also  Dudley  v.  effect  of  negligence.    And  per  Bee/,  C.J. : 

Smith,  1  Camp.  167 ;  Derwort  r.  Loomer,  "  The  coachman  was  boiAid  to  keep  in 

21   Conn.  246 ;  Maury  p.  Talmadge,  2  the  road  if  he  could ;  and  the  jury  might, 

McLean,  167;   Sales  v.  Western  Stage  from  his  having  gone  out  of  the  road, 

Co.  4  Iowa,  647 ;  Johnson  v.  Winona  R.  R.  have  presumed  negligence,  and  on  that 

Co.  11  Min.  296.    So,  if  through  the  de-  presumption  have  found  a  verdict  for  the 

fault  of  a  coach-proprietor  in  neglecting  plaintiff.    But  the  learned  judge,  instead 

to  provide  proper  means  of  conveyance,  of  leaving  it  to  the  jury  to  find  whether 

a  passenger  be  placed  in  so  perilous  a  there  was  any  negligence,  told  them  that 

situation  as  to  render  it  prudent  for  him  the  coachman  having  gone  out  of  the 

to  leap  from  the  coach,  whereby  his  leg  road,  the  plaintiff  was  entitled  to  a  ver- 

is  broken,  the  proprietor  will  be  respon-  diet.    This  action  cannot  be  maintained 

sible  in  damages,  although  the  coach  was  unless  negligence  be  proved ;  and  whether 

not  actually  overturned.    Jones  v.  Boyce,  it  be  proved  or  not  is  for    the   deter- 

1  Stark.  493.      This  case  was  much  con-  minatlon  of  the  jury,  to  whom  in  this 

sidered  in  Stokes  t;.  Saltonstall,  13  Pet  case  it  was  not  submitted." 

181,  and  the  doctrine  it  contains  fully  (66)  Brockway  v.  Lascida,  1  Edm.  HeL 

confirmed.      See  also  to  the  same  effect,  Cas.  136. 

Ingalls  V.  Bills,  9  Met.  1 ;  Eldridge  v.  Long  (c)  Weed  v.  Panama  Railroad  Co.  6 

Island  Railroad  Co.  1  Sandf .  87 ;  Edwards  Duer,  198 ;  s.  0.  17  N.  Y.  362. 

p.  Lord,  49  Me.  279;  Alden  v.  New  York,  {cc)  Ralhroad  Co.  v.  Barrow,  ii  Wal- 

&c.  R.  R.  Co.  26  N.  Y.  102;  Thayer  v.  lace,  90. 

1  Thomas  v.  Rhymney  Railway  Co.  L.  R.  6  Q.  B.  266.     And  a  railroad  company 
using  sleeping  or  drawing-room  cars  belonging  to  another  company  is  liable  to  its 
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A  person  is  a  passenger  who  with  intent  to  become  a  passenger, 
is  riding  to  a  station  in  a  carriage  run  by  the  company  to  carry 
passengers  to  their  station,  although  he  has  not  bought  a  ticket 
nor  formally  announced  his  purpose ;  and,  if  injured,  the  company 
are  liable,  (ed) 

*  A  carrier,  who  is  not  a  eomman  carrier,  may  be  liable 
for  injury  to  a  passenger  caused  by  his  default ;  but  not  to 
one  who  rides  *  in  his  carriage,  without  any  bargain,  and 
without  his  authority.  (<2)     Whether  a  common  carrier  is 
liable  to  a  passenger  to  whom  he  has  given  passage,  and  from 
whom  he  has,  therefore,  no  right  to  demand  fare,  is  not  so  cer- 
tain ;  but  he  would  certainly  be  liable  for  gross  negligence,  and 
probably  liable  for  any  negligence,  (e)    He  is  certainly  not  ex- 
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{rd)  Bnffett  v.  Troy,  &c  R.  R.  Co.  40 
N.  Y.  168. 

{d)  Lygo  V,  Newbold,  9  Exch.  802. 

(^/  This  qaestion  arose  in  the  case  of 
The  Philadelphia  &  Beading  Railroad  Co. 
p.  Derby,  14  How.  468.  in  the  Supreme 
Court  of  the  United  States,  but  was  not 
decided.  The  court,  howerer,  strongly 
intimated  an  opinion  in  tlie  afflrmatlTe. 
The  circumstances  of  the  case  were  these. 
The  action  was  brought  to  recover  dam- 
ages for  an  injury  siAered  by  the  plain- 
tiff on  the  rsllroad  of  the  defendants. 
The  plaintiff  was  himself  a  stockholder 
in  tbe  defendants'  railroad  company,  and 
the  president  of  another.  He  was  on  the 
roaa  of  the  defendants  by  iuTitation  of 
the  president  of  the  company,  not  in 
the  usual  passenger  cars,  but  in  a  small 
locomotiTe  car  used  for  the  conyenience 
of  the  officers  of  the  company,  and  paid 
no  fare  for  his  transportation.  The  in- 
jury to  his  person  was  occasioned  by 
coming  into  collision  with  a  locomotlye 
and  tender,  in  the  charge  of  an  agent  or 
serrant  of  the  company,  which  was  on 
the  tame  track,  and  moving  in  an  oppo- 
site direction.  Another  agent  of  the 
company,  in  the  exercise  oi  proper  care 
and  caution,  had  giTen  orders  to  keep 
this  track  clear.  The  drlTer  of  the  col- 
liding engine  acted  in  disobedience  and 
disregard  of  these  orders,  and  thus  caused 
the  coUision.  The  court  below  instructed 
the  Jury,  that  if  the  plaintiff  was  lawfully 


on  the  road  at  the  time  of  the  collision, 
and  the  collision  and  consequent  injuries 
to  him  were  caused  by  the  gron  negligence 
of  one  of  the  serrants  of  the  defendants, 
then  and  there  employed  on  the  road,  he 
was  entitled  to  recover,  notwithstand- 
ing the  circumstances  given  in  evidence, 
and  relied  upon  by  the  defendants'  coun- 
sel, as  forming  a  defence  to  the  action ; 
namely,  that  the  plaintiff  was  a  stock- 
holder in  the  company,  riding  by  the 
invitation  of  the  president,  paying  no 
fare,  and  not  in  the  usual  passenger  cars, 
&C.  The  Supreme  Court  hdd  this  in- 
struction to  be  correct,  and  6rn«r,  J.,  in 
speaking  of  the  grounds  of  a  carrier's 
duty,  said:  "This  duty  does  not  result 
alone  from  the  consideration  paid  for  the 
service.  It  is  imposed  by  the  law,  even 
where  the  service  is  gratuitous.  *The 
confidence  induced  by  undertaking  any 
service  for  another,  is  a  sufficient  legfu 
consideration  to  create  a  duty  in  the  per- 
formance of  it.'  See  Coggs  v.  Bernard, 
and  cases  cited  in  1  Smith,  Lead.  Cas. 
06.  It  is  true  a  distinction  has  been 
taken  in  some  cases  between  simple  negli- 
gence and  great  or  gross  negligence,  and 
it  is  said  that  one  who  acts  gratuitously 
is  liable  only  for  the  latter.  But  this 
case  does  not  call  upon  us  to  define  the 
difference  (if  it  be  capable  of  definition), 
as  the  verdict  has  found  this  to  be  a  case 
of  gross  negligence.  When  carriers  un- 
dertake to  convey  persons  by  the  power- 


passengers  for  injuries  received  by  the  negligence  of  such  other  company  or  its  servants, 
although  a  special  ticket  is  necessary  for  riding  on  such  cars,  as  by  the  fiUl  of  a  berth, 
Pean.  Uo.  r.  Roy,  lOS  U.  S.  451 ;  or  fbr  a  wrongful  removal  therefh>m  by  a  porter, 
Thorpe  p.  N.  Y.  Cent  R.  Co.  76  N.  T.  402.  Pullman  Palace  Car  Co.  v.  Taylor,  65 
Ind.  153,  decided  that  a  sleeping-car  company  was  liable  to  one  liiring  a  particular  berth 
in  a  sleeping  car,  for  a  certain  distance,  by  reason  of  its  sttbstitutk>n  of  another  car  for 
its  own  convenience* 
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cased  by  mere  non-payment,  unless  payment  has  been  de- 

*  228    manded  and  refused.  (««)     *  It  has   been  held  in  New 

York,  that  a  contract  between  a  railroad  company  and  a 
gratuitous  passenger,  exempting  the  company  from  liability  under 
any  circimistances  of  negligence  on  the  part  of  its  agents,  is 
not  against  law  or  public  policy,  and  is  valid ;  (/)  ^  and  it  has 
been  held  in  Illinois,  just  otherwise.  (^  ^  But  it  would  seem 
that  an  owner  of  cattle  transported  on  a  railroad,  who  goes  along 
in  charge  of  them,  is  not  such  a  gratuitous  passenger.  Qf)  It 
may  be  remarked,  that  a  servant,  travelling  with  his  master,  may 
recover  for  a  loss,  although  his  master  bought  and  paid  for  the 
ticket.  (A) 

The  reason  of  the  difference  between  his  liability  as  to  pas- 
sengers, and  as  to  goods,  is  this.  The  carrier  of  goods  has  abso- 
lute control  over  them  while  they  are  in  his  hands ;  he  can  fasten 
them  with  ropes,  or  box  them  up,  or  put  them  under  lock  and 
key.  But  the  carrier  of  passengers  must  leave  to  them  some 
power  of  self-direction,  some  freedom  of  motion,  some  care 

*  224    of  *  themselves.    It  would  be  wrong,  therefore,  to  hold 

him  to  as  absolute  a  responsibility  as  in  the  case  of  goods ; 


fal  but  dangerous  affency  of  steam, 
public  policy  and  sa&ty  require  that 
they  be  held  to  the  greatest  possible  care 
and  diligence.  And  whether  the  con- 
sideration for  such  transportation  be 
pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not  be 
left  to  the  sport  of  chance  or  the  negli- 
gence of  careless  agents.  Any  negligence 
in  such  cases  may  well  deserve  the  epithet 
of  '  gross.' "  And  the  doctrine  laid  down 
in  that  case  was  reaffirmed,  as  not  only 
resting  on  public  policy,  but  on  sound 
principle,  in  Steamboat  New  World  v. 
King,  16  How.  460.  But  see  Boyce  v, 
Anderson,  2  Pet  160, 156,  where  it  is  said, 
that  the  carrier  of  a  slave  without  re- 
ward would  be  liable  only  for  gross 
negligence.    See  also  Williams  v.  Tay- 


lor, 4  Port.  (Ala.)  234.  In  Fay  v.  Steamer 
New  World,  1  Cal.  348,  it  was  decided 
that  a  common  carrier,  transportmg  gold 
dust  gratuitously,  was  not  liable  in  case 
of  loss,  unless  negligent.  See  €rordon  v. 
Grand  Street  R.  R.  Co.  40  Barb.  646; 
Indiana,  &c.  R.  R.  Co.  v.  Mundy,  21  Ind. 
48;  Ohio  R.  R.  Co.  v.  Mahling,  30  lU.  9. 

(ee)  Hurt  v.  Southern  R.  R.  Co.  40 
Miss.  391. 

(/)  Wells  ».  New  York  Central  R.  R. 
C0.24N,  Y.  (10  Smith)  181. 

{ff)  Illinois  R.  R.  Co.  v.  Read,  87 
HI.  484. 

(o)  Perkins  v.  New  York  Central  R.  R. 
Co.  24  N.  Y.  (10  Smith)  222;  FUnn  v. 
Philadelphia  R.  R.  Co.  1  Houston,  469. 

(A)  MarshaU  v.  York,  N.  &B.  Co.  11 
C.  B.  898,  666. 


^  And  in  New  Jersey,  Kinner  v.  Central  R.  Co.  5  Vroom,  518.  In  England  it  is 
hdd  Uiat  a  drover  who  travels  free  *'  at  his  own  risk  "  cannot  recover  for  injuries  re- 
sulting from  a  railroad  company's  negligence,  Gallin  o.  London,  &c.  R.  Co.  L.  R.  10 
Q.  B.  212 ;  even  if  "  gross,"  McCawley  v.  Fumess  R.  Co.  L.  R  8  Q.  B.  57  ;  nor  if  trav- 
elling on  one  railroad  in  continuation  of  his  journey  under  such  an  agreement  with 
another  railroad.  Hall  v.  North  Eastern  R.  Co.  L.  R.  10  Q.  B.  437.  The  holder  of  a 
"  drover's  ticket "  cannot  use  it  for  stop-over  purposes  contrary  to  a  r^ulation  of  the 
railroad  company.     Dietrich  v.  Penn.  K.  Co.  71  Penn.  St.  432. 

^  So  in  Indiana.  Ohio,  &c.  R.  Co.  v.  Selby,  47  Ind.  471.  See  however  Arnold  v.  Ill 
Cent.  R.  Co.  83  m.  273. 
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it  is,  however,  held  that  the  carrier  of  passengers  is  liable  for  the 
goods  of  the  passenger  put  under  his  care  in  the  same  way  that 
he  is  for  other  goods,  (hh)  But  still  the  policy  of  the  law  applies 
to  the  carrier  of  passengers  as  to  the  carrier  of  goods.  It  admits 
only  so  much  mitigation  of  the  rule,  as  that  he  is  liable  only  when 
he  is  guilty  of  some  negligence ;  but  if  in  the  least  degree  negli- 
gent, he  is  liable,  because  the  law  holds  him  to  do  all  that  care 
and  skill  can  do  for  the  safety  of  his  passengers.  Only  when  all 
this  is  done,  and  he  can  show  that  the  injury  complained  of  is  not 
to  be  attributed  to  any  default  whatever  on  his  part,  or  on  the 
part  of  any  one  for  whom  he  is  responsible,  is  he  discharged 
from  his  liability.  It  seems  to  have  been  held  decidedly,  that 
the  onus  to  prove  that  he  is  not  in  fault,  rests  on  him.  (t )  Some 
question,  however,  may  exist  on  this  point.  We  should 
express  our  own  view  of  the  law  *thus.  The  plaintiff  *225 
must  not  merely  prove  that  he  has  sustained  injury ;  but 

(kk)  MerriU  v.  Grinnell,  80  N.  T.  694.  or  oyertiiniing  of  a  coach  k  proTed, 
(i)  Christie  v.  Griggs,  2  Camp.  79.  negli^^ce  on  the  part  of  the  owner  is 
This  was  an  action  of  assumpsit  against  implied.    He  has  always  the  means  to 
the  defendant,  as  owner  of  the  Blac&wall  rebut  this  presumption,  if  it  be  unfounded, 
stage,  on  which  the  plaintiff,  a  pilot,  was  and  it  is  now  incumbent  on  the  defend- 
traTelling  to  London,  when  it  broke  down  ant  to  make  out  that  the  damage  in  this 
and  he  was  greatly  bruised.    The  first  case  arose  from  what  the  law  considers 
count  impntea  the  accident  to  the  negli-  a  mere  accident"    The  same  point  was 
gence  of  the  driver;  the  second,  to  the  ruled  bj  Lord  Denman  at  Nin  PriuB,  in 
msuffldencj  of  the  axle-tree  of  the  car-  Caipue  v.  The  L.  &  B.  Railway  Co.  5  Q. 
riage.    The  plaintiff  haring  proved  that  B.  747 :  it  was  decided  by  the  Court  of 
the  axle-tree  snapped  asunder  at  a  place  Exchequer,  in  Skinner  v.  London,  Brigh- 
where  there  was  a  slight  descent,  from  ton,  &  South-coast  Railway  Co.  2  E.  L. 
the  kennel  crossing  the  road :  that  he  was  &  £.  8S0 ;  s.  c.  6  Exch.  787,  and  has  been 
in  consequence  precipitated  from  the  top  repeatedly  confirmed   in    this   country. 
of  the  coach ;  and  that  the  bruises  he  Thus,  in  Ware  o.  Gay,  11  Pick.  106,  it 
reoelTed  confined  him  several  weeks  to  was  kdd,  that,  if  in  an  action  by  a  pas- 
his  bed :  there  rested  his  case.    Best,  Ser^  senger  against  the  proprietors  of  a  stsge- 
Jeant,  contended  strenuously  that    the  coach,  for  an  Injury  occasioned  by  the 
plaintiff  was  bound  to  proceed  further,  insufilciency  of  the   coach,  the   plain- 
and  give  evidence,  either  of  the  driver  tiff  proves,  that  while  the  coach  was 
being  unskilful,  or  of  the  coach  being  in-  driven  at  a  moderate  rate  upon  a  plain 
sufficient    But  per  Manifield,  C.  J. :  "I  and  level  road,  without  coming  in  con- 
think  the  plaintiff  has  made  a  primi  fade  tact  with  any  other  object,  one  of  the 
ease  by  proving  his  going  on  the  coach,  wheeLs  came  off  and  the  coach  overMt, 
ihe  accident,  and  the  damage  he  has  whereby  the  plaintiff  was  hurt,  the  law 
suffered.    It  now  lies  on  the  other  Bide  to  will  implv  negligence,  and  the  burden  of 
show  that  the  coach  was  as  good  a  coach  proof  will  rest  upon  the  defendants  to 
as  could  be  made,  and  that  the  driver  rebut  tliis  legal  Inference,  by  showing 
was  as  skilful  a  driver  as  could  anywhere  that  the  coach  was  properly  fitted  out 
be  found.    What  other  evidence  dtun  the  and  provided.    To  the  same  effect  are 
plaintiff   give  ?     The   passengers   were  Stokes  v.  SaltonsUll,  18  Pet  181 ;  Stock- 
probably  all  sailors  lixe  himself;  and  ton  c;.  Frey,  4  Gill,  406;  McKennev  v, 
now  do  they  know  whether  the  coach  Neil,  1  McLean,  640;  Parish  v.  Beigle, 
was  well  built  or  whether  the  coachman  11  Gratt  697;  Brelim  v.  Great  Western 
drove  skilfully  ?    In  many  other  cases  R.  R.  Co.  84  Barb.  266 ;  Boyce  v.  Cal. 
of  this  sort  it  must  be  equally  impossible  Stage  Co.  26  Cal.  460.    And  see  onto,  p. 
for  the  plahitiff  to  give  the   evidence  *222,  note  (d). 


requfaned.    But  when  the  breaking  down 
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*  226    carry  *  them  the  whole  route ;  (m)  to  demand  no  more 

than  the  usual  and  established  compensation ;  to  treat  all 

*  227    his  passengers  alike ;  ^  *  to  behave  to  all  with  civility  and 

propriety ;  (»)  to  provide  suitable  carriages  and  means 
of    transport ;  (o)  ^  and  to  keep  the  roads  in  good  condition 


AmheTBt,  and  onward  to  FranceBtown. 
A  third  person  ran  a  coach  to  and  from 
Nashua  and  Lowell,  and  the  defendant 
agreed  with  the  proprietor  of  the  coach 
connecting  with  his  line,  that  he  would 
not  receive  passengers  who  came  from 
Iiowcll  to  Nashua  in  the  coach  of  such 
third  person  on  the  same  day  that  they  ap- 
plied for  passage  to  places  above  Nashua. 
The  plaintiff  was  notified  at  Lowell  of 
this  arrangement,  but  notwithstanding 
came  from  Lowell  to  Nashua  in  that 
coach,  and  then  demanded  a  passage  in 
the  defendant's  coach  to  Amherst,  ten- 
dering the  regular  fare.  Held^  that  the 
defendant  was  bound  to  receive  him, 
there  being  sufficient  room,  and  no  evi- 
dence that  the  plaintiff  was  an  unfit 
person  to  be  admitted,  or  that  he  had 
any  design  of  injuring  the  defendant's 
business. 

(m)  Dudley  v.  Smith,  1  Camp.  167. 
In  this  case  the  plaintiff  took  a  seat  on 
the  outside  of  the  defendant's  coach,  to 
be  conveyed  from  a  place  called  the  Red 
Lion,  in  the  Strand,  to  Chelsea.  It  ap- 
peared that  she  was  so  conveyed  safely 
as  far  as  the  Cross  Keys  Inn,  at  Chelsea, 
where  the  coach  was  accustomed  to  stop. 
When  the  coach  arrived  before  the  gate- 
way of  this  inn,  leading  to  the  stable- 
yard,  the  coachman  requested  the  plain- 
tiff to  alight  tliere,  as  the  passage  into 
the  yard  was  very  awkwara.  She  said, 
as  the  road  was  dirty,  she  would  rather 
be  driven  into  the  yard.  He  then  ad- 
vised her  to  stoop,  and  drove  on.  The 
consequence  was,  that  she  was  struck 
violently  on  the  shoulders  and  back  by  a 
low  archway  in  the  passage,  by  which 
she  was  severely  injured.  It  appeared  in 
evidence  that  the  archway  was  only 
twelve  inches  higher  than  the  top  of  the 
coach.  Upon  this  evidence,  Lord  Ellen- 
borough,  in  summing  up  to  tlie  jury,  said : 
"  The  defendant  was  bound  to  carry  the 
plaintiff  from  the  usual  place  of  taking 
up  to  the  usual  place  of  setting  down. 
As  coach-owner,  therefore,  he  was  an- 
swerable for  the  negligent  acts  of  his 
servant,  till  the  plaintiff  was  set  down  at 


the  usual  place  for  passengers  alighting 
at  Chelsea.  This  appears,  for  the  inside 
passengers  at  least,  to  have  been  the 
yard.  If  the  coachman  had  said  to  her, 
'the  others  will  be  safe  in  proceeding, 
but  you  must  go  down  here,  as  you  can- 
not remain  upon  the  coach  without  dan- 
ger to  your  life.'  she  could  only  have 
blamed  her  own  imprudence  for  what 
followed.  But  he  should  have  given  her 
the  materials  to  judge,  if  he  was  to  leave 
her  to  make  her  election.  He  told  her 
tlie  passage  was  awkward,  whereas,  ac- 
cording to  the  evidence,  it  was  impracti- 
cable. See  also  Massiter  v.  Cooper,  4 
£sp.  260.  In  Coppin  v.  Braithwaite,  8 
Jur.  875,  it  is  said  to  have  been  ruled  by 
Rol/ef  B.,  at  Nisi  Print,  that  a  carrier 
having  received  a  pickpocket,  as  a  pas- 
senger, on  board  his  vessel  and  taken  hia 
fare,  he  cannot  put  him  on  shore  at  an  in- 
termediate place,  so  long  as  he  is  not 
guilty  of  any  impropriety.  But  see 
the  preceding  note.  —  In  Ker  v.  Mountain, 
1  Esp.  27,  it  was  ruled  by  Lord  Kenyan, 
that  if  a  person  engages  a  seat  in  a  stage- 
coach, and  pays  at  the  same  time  only 
a  deposit,  as  half  the  fare,  for  example, 
and  is  not  at  the  inn  ready  to  take  his 
seat  when  the  coach  is  setting  off,  the 
proprietor  of  the  coacli  is  at  liberty  to 
fill  up  his  place  with  another  passenger ; 
but  if,  at  the  time  of  engaging  his  seat, 
he  pays  tlie  whole  of  the  fare,  in  such 
case  the  proprietor  cannot  dispose  of  his 
place,  but  he  may  take  it  at  any  stage  of 
the  journey  that  he  thinks  fit 

(n)  Chamberlain  u.  Chandler,  8  Ma- 
son, 242. 

(o)  Christie  v.  Griggs,  2  Camp.  79; 
Curtis  V.  Drinkwater,  2  B.  &  Ad.  169; 
Bremner  v.  Williams,  1  C.  &  P.  414 ;  Is- 
rael V.  Clark,  4  Esp.  269 ;  Crofts  r.  Water- 
house,  3  Bing.  319;  Sharp  v.  Grey,  9 
Bing.  457.  An  opinion  seems  to  be  inti- 
mated in  several  of  the  cases  that  the 
carrier  is  bound  to  vxxrrant  the  sufficiency 
of  his  coach.  Thus,  in  Israel  v.  Clark,  4 
Esp.  259,  Lord  Ellenborough  is  reported  to 
have  said,  that  carriers  were  lK>und  by 
law  to  provide  sufficient  carriages  for  the 


1  A  State  statute  which  seeks  to  compel  passenger  carriers  between  diflerent  States  to 
carry  colored  and  white  persons  in  the  same  cabin  is  unconstitutional  so  far  as  it  applies 
to  such  carriers.     Hall  v.  De  Cuir,  95  U.  S.  485. 

^  See  also  Meier  v.  Penn.  R.  Co.  64  Penn.  St.  225. 
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where  the  carrier  owns  them; Coo)  to  maintain  a  reasonable 

safe  conveyance  of  the  public  who  had  wide  enough  to  insert  the  point  of  a  fine 
occasion  to  travel  by  them ;  and  that  at  needle  or  pin ;  which  defect  or  flaw  ap- 
all  events  he  should  expect  a  clear  land-  peared  to  have  arisen  from  the  forging 
tporthineu  in  the  carriage  to  be  estab-  of  the  iron,  and  which  might  have  been 
lished.  So  in  Bremner  v.  Williams,  1  C.  the  cause  of  the  breaking ;  that  the  said 
&  P.  414,  Beat,  C.  J.,  says,  be  considers  defect  was  entirely  surrounded  by  sound 
that  every  coach  proprietor  wctrrants  iron  one  quarter  of  an  inch  thick ;  and 
to  the  public  that  his  stage-coach  is  that  the  flaw  or  defect  could  not  possibly 
equal  to  the  journey  it  undertakes.  And  have  been  discovered  by  inspection  and 
finally,  in  Sharp  v.  Grey.  9  Bing.  457,  Bo-  examination  externally.  The  learned 
tanquet,  J.,  says,  that  if  a  coach,  when  it  judge,  before  whom  the  cause  was  tried, 
starts  upon  its  Journey,  is  not  roadvxirthy,  mstructed  the  Jury  that  the  defendants 
the  proprietor  is  liable  for  the  conse-  were  bound  by  law,  and  an  implied 
quences,  upon  the  same  principle  as  a  promise  on  their  part,  to  provide  a  coach, 
shipK)wner  who  furnishes  a  vessel  which  not  only  apparently,  but  really,  road- 
is  not  seaworthy.  And  in  Bennett  v.  worthy;  that  they  were  liable  for  any 
The  P.  &  0.  Steamboat  Company,  0  C.  injury  that  might  arise  to  a  passenger 
B.  775,  782,  upon  Sharp  v.  Grey  being  from  a  defect  in  the  original  coostruc- 
cited  by  Sir  John  Jervu,  Attomey-Gren-  tion  of  the  coach,  although  the  imper 
eral,  who  decided,  in  substance,  that  a  fection  was  not  visible,  ana  could  not  be 
coach  proprietor  is  bound  to  use  all  ordi-  discovered  upon  inspection  and  examiua- 
nary  care  and  diligence  to  provide  a  safe  tion.  The  defendant  excepted,  and  moved 
vehicle,  Creuwell,  J.,  interrupting  him,  for  a  new  trial,  wliich  was  granted.  Bub 
said  :  "  It  goes  a  Uttle  further  than  that ;  6ar</,  J.,  after  a  very  thorough  and  able 
it  lays  down  that  he  is  bound  at  all  events  examination  of  the  cases,  concluded  his 
to  provide  a  sound  coach."  But  the  con-  opinion  thus :  "  The  result  to  which  we 
trary  was  ruled  in  Christie  v.  Griggs,  2  have  arrived,  from  the  examination  of 
Camp.  79,  by  Sir  James  Mansfield,  who  the  case  before  us,  is  this :  That  carriers 
held,  that  only  the  same  measure  of  dili-  of  passengers  for  hire  are  bound  to  use 
gence  was  required  of  a  passenger  car^  the  utmost  care  and  diligence  in  the  pro- 
rier,  in  the  construction  and  care  of  his  viding  of  safe,  sufficient,  and  suitable 
coach,  as  in  all  other  matters  appertain-  coaches,  harnesses,  horses,  and  coach- 
ing to  the  conveyance  of  his  passengers,  men,  in  order  to  prevent  those  injuries 
See  the  case  stated,  with  the  learned  which  human  care  and  foresight  can 
judge's  opinion,  ante,  p.  *  219,  note  (6).  guard  against;  and  that  if  an  accident 
And  the  doctrine  of  this  case  was  clearly  happens  from  a  defect  in  the  coach, 
established  as  the  law  in  this  country,  which  might  have  been  discovered  and 
by  the  case  of  Ingalls  r.  Bills,  9  Met.  1.  remedied  upon  the  most  careful  and 
That  was  an  action  to  recover  damages  thorough  examination  of  the  coach,  such 
for  an  injury  received  by  the  plaintiff  accident  must  be  ascribed  to  negligence, 
from  a  defect  in  the  defendants  coach,  for  which  the  owner  is  liable  in  case  of 
The  defendants  introduced  evidence  tend-  injury  to  a  passenger  happening  by  rea- 
ing  to  prove  that  they  had  taken  all  pos-  son  of  such  accideut.  On  the  other  hand, 
sible  care,  and  incurred  extraordinary  where  the  accident  arises  from  a  hidden 
expense,  in  order  that  the  coach  should  and  internal  defect,  which  a  careful  and 
be  of  the  best  materials  and  workman*  thorough  examination  would  not  disclose, 
ship ;  that,  at  the  time  of  the  accident,  and  which  could  not  be  guarded  against 
the  coach,  so  far  as  could  be  discovered  by  the  exercise  of  a  sound  judgment  and 
from  the  most  careful  inspection  and  ex-  the  most  vigilant  oversight,  then  the  pro- 
amination  externally,  was  strong,  sound,  prietor  is  not  liable  for  the  injury,  but 
and  sufficient  for  the  journey ;  and  that  the  misfortune  must  be  borne  by  the  suf- 
they  bad  uniformly  exercised  the  utmost  ferer,  as  one  of  that  class  of  injuries  for 
vigilance  and  care  to  preserve  and  keep  which  the  law  can  afford  no  redress  in 
the  same  in  a  safe  and  roadworthy  con-  the  form  of  a  pecuniary  recompense.'' 
dition.  But  the  evidence  further  tended  Such  also  would  seem,  from  the  case  of 
to  prove  that  there  was  an  internal  de-  Grote  i;.  The  C.  &  H.  Railway  Company, 
feet  or  flaw  in  the  iron  of  the  axle-tree,  2  Exch.  251,  to  be  the  doctrine  now  held 
at  the  place  where  it  was  broken,  about  in  England.  That  was  an  action  against 
three-eighths  of  an  inch  in  length,  and  a  railway  company  to  recover  compensa- 


(oo)  Hanley  v.  Harlem  R.  R.  Co.  1  Edm.  Sel.  Cas.  359. 
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*  228    *  degree  of  speed ;  ( j^)  and  to  have  servants  and  agents 
competent  for  their  several  employments;  and  for  the 
default  of  his  servants  or  agents,  in  any  of  the  above  partic- 
ulars, or  generally,  in  any  other  points  of    duty,  the  carrier 

is  directly  responsible,  ( j)  ^  as  well  as  for  any  circumstance 

tion  for  an  injtu^  received  by  the  plain-  atmcted  with  all  posaible  care  and  skill. 

tifiP  by  the  breaking  down  of  a  bridge  —  So  a  passenger  carrier  wiU  be  held  to 

over  which  he  was  passing  in  a  passen-  the  greatest  vigilance  in  examining  and 

ger  train.    It  appeared  at  the  trial  that  inspecting  his  vehicles  from  time  to  time, 

the  services  of  an  eminent  engineer  had  Thus,  in  Bremner  v.  Williams,  1  C.  ft 

been  engaeed  in  the  construction  of  the  P.  414,  it  was  ruled  bv  Bett,  C.  J.,  that  a 

work.      \viUianu,  J.,  before  whom  the  coach  proprietor  ought  to  examine  the 

cause  was  tried,  told  the  jury  that  the  sufficiency  of  his  coiu^  previous  to  each 

question  was,  whether  the  bridge  was  journey ;    and  if   he  does  not,  and  by 

constructed  and  maintained  with  suffl-  the  insecurity  of  the  coach  a  passenger 

cient  care  and  skill,  and  of  reasonably  is   injured,  an   action   is   maintainable 

proper  strength  with  regard  to  the  pur-  against  the  coach  proprietor  for  negU- 

poses  for  which  it  was  made ;  and  that,  gence,  though  the  coach  had  been  ex- 

if  they  should  think  not,  and  that  the  amined  previous  to  the  second  journey 

accident  was  attributable  to  any  such  de-  before  the  accident ;  and  though  it  had 

flciency,  the  plaintiff  would  be  entitled  been  repaired  at  the  coach-maker's  only 

to  recover.    The  counsel  for  the  defend-  three  or  four  days  before.    And  see  New 

ants  objected,  that  the  defendants  would  Jersey  Railroad  Company  v.  Kennard,  21 

not  be  liable  unless  they  had  been  guilty  Penn.  St.  208. 

of  negligence  either  in  constructing  or  ( p)  See  Mayor  v.  Humphries,  1  C.  ft 

maintaining  the  bridge.     His  lordship,  P.  251 ;  Carpue  v.  L.  ft  B.  Kailway  Co.  6 

however,  left  the  question  to  the  jury,  Q.  B.  747.    See  also  the  charge  of  Best, 

subject  to  his  previous  direction.    Upon  C.  J.,  to  the  grand  jury,  8  C.  ft  P.  694, 

an  application  to  the  Court  of  Exchequer  note  (6). 

for  a  new  trial,  Pollock^  C.  B.,  said :  "  It  (q)  The  owner  is  liable  for  an  accident 
does  not  at  present  distinctly  appear  which  happens  from  the  driver's  intoxi- 
whether  or  not  the  attention  of  the  jury  cation ;  but  not  if  from  his  physical  dis- 
was  directed  to  the  proposition,  that  if  a  ability,  arising  without  his  fault,  from 
party  in  the  same  situation  as  that  in  extreme  and  unusual  cold,  which  ren- 
which  tlie  defendants  are,  employ  a  per-  dered  him  incapable  for  the  time  of  doing 
son  who  is  fully  competent  to  the  work,  his  duty.  Stokes  v.  Saltonstall,  13  Pet. 
and  the  best  method  is  adopted  and  the  181.  See  also  McKinney  v.  Neil,  1  Mc- 
best  materials  are  used,  such  party  is  not  Lean,  560 ;  Peck  v.  Neal,  8  id.  24.  The 
liable  for  the  accident.  If  the  jury  have  rule  stated  in  the  text  received  a  very 
been  directed  in  conformity  with  this  strong  application  in  the  case  of  McElroy 
rule,  there  is  no  ground  for  the  present  v,  Nashua  ft  Lowell  R.  R.  Corporation,  4 
application.  It  cannot  be  contended  that  Cush.  400.  It  was  an  action  on  the  case 
the  defendants  are  not  responsible  for  to  recover  damages  of  the  defendants, 
the  accident  merely  on  the  ground  that  for  an  injury  alleged  to  have  been  sus- 
they  have  employed  a  competent  person  tained  by  the  female  plaintiff,  while  rid- 
to  construct  the  bridge.  Upon  this  point  ing  as  a  passenger  in  the  defendants'  cars 
we  will  consult  our  learned  brother."  from  Lowell  to  Nashua.  The  alleged  in- 
On  a  subsequent  day  the  Chief  Baron  iury  happened  in  consequence  of  the  care- 
said,  that  they  had  consulted  the  learned  less  management  of  a  switch,  by  which 
judge,  who  reported  to  them  that  he  had  the  Conconl  Railroad  connected  with  and 
directed  the  jury  in  conformity  with  the  entered  upon  the  defendants'  road.  The 
above  proposition,  and  that  therefore  switch  was  provided  by  the  proprietors 
there  would  be  no  rule.  This  case,  of  the  Concord  Railroad,  and  attended 
however,  shows  that  it  would  not  be  suf-  by  one  of  their  servants,  at  their  expense, 
ficient  to  exempt  a  coach  proprietor  It  was  heid,  that  the  defendants  were  lia- 
f rom  liability,  that  he  had  employed  a  ble.  And  Shaw,  C.  J.,  said :  '*  The  court 
skilful  workman  to  construct  his  coach ;  are  of  opinion,  upon  the  facts  agreed,  tliat 
it  must  appear  that  it  was  actually  con-  the  defendants  are  liable  to  the  plaintiffs 

^  Thus  a  carrier  is  liable  for  the  malicious  assaalt  of  its  servant  on  a  passenger, 
Stewart  v  Brooklyn,  ftc.  R.  R.  90  N.  Y.  588 ;  althou);h  Accused  of  stealing  tke  passen- 
^s  watch,  Chicago,  ftc.  R.  Co.  v.  Flexman,  103  111.  546. 
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of  aggravation  which  attended  *  the  wrong.  A  passenger  *  229 
may  be  ejected  from  a  car  for  non-payment  of  fare,  or 
other  sufficient  reason ;  and  it  is  held,  that,  if  so  ejected  for  non- 
payment, he  cannot  by  climbing  into  the  car  and  tendering  his 
fare  acquire  a  right  to  be  carried,  (qq)  For  whatever  reason  a 
passenger  is  expelled  from  a  railroad  car,  care  must  be  taken  not 
to  injure  him;  but  if  one  attempts  wrongfully  to  enter  a  car,  force 
may  be  used  to  prevent  him.  ( gr)  It  has  indeed  been  held,  that 
to  eject  a  passenger  from  a  railroad  car  while  in  motion,  is  so 
far  like  an  attempt  to  take  life,  as  to  justify  the  same  resistance 
on  the  part  of  a  passenger.  And  though  he  is  still  liable  to 
ejection  in  a  proper  manner  for  refusing  to  pay  fare,  his  resist- 
ance to  the  attempt  to  expel  him  without  stopping  the  car,  does 
not  present  a  case  of  concurrent  negligence  on  his  part.  The 
carrier  of  passengers,  in  any  way,  is  always  bound  to  give  them 
a  sufficient  opportunity  to  alight,  (g^)  If  a  railroad  company 
carries  a  passenger  in  a  caboose  attached  to  a  freight  car,  and  he 
pays  the  usual  fare,  he  has  all  the  rights  of  an  ordinary  passen- 
ger, (^qt)  ^  In  some  States,  as  in  Illinois,  a  railroad  company  is 
prohibited  by  statute  from  ejecting  passengers^  for  non-payment 
of  fare,  excepting  at  a  station. 

The  paramount  duty  of  a  railroad  company  is  to  look  to  the 
safety  of  the  persons  and  property  it  transports.    And  it  has  been 


!u 


for  the  damage  sustained  hj  the  wife 
whilst  traveUing  in  their  cars.  As  pas- 
senger carriers,  toe  defendants  were  bonnd 
to  uie  most  exact  care  and  diligence,  not 
only  in  the  management  of  the  trains  and 
cars,  but  also  in  the  stmctnie  and  care  of 
the  track,  and  in  all  the  subsidiaxy  ar- 
rangements necessary  to  the  safety  of 
the  passengers.  The  wife  having  con- 
tracted with  the  defendants,  and  paid 
fare  to  them,  the  plaintiffs  had  a  right  to 
look  to  them,  in  the  first  instance,  for  the 
use  of  all  necessary  care  and  skilL  The 
switch  in  question,  in  the  careless  or  neg- 
ligent management  of  which  the  damage 
occurred,  was  a  part  of  the  defendants' 
road,  over  which  they  must  necessarily 
carry  alt  their  passengers ;  and  although 
provided  for,  and  attended  by,  a  servant 
of  the  Concord  Bailroad  Corporation,  and 
at  their  expense,  yet  it  was  still  a  part  of 

1  Creed  v.  Pens.  B.  Co.  86  Peon.  8t  1S9;  Dunn  p.  Grand  Trunk  R.  Co.  58  Me. 
187 ;  Ind.,  &c.  B.  Co.  v.  Beaver,  41  Ind.  493 ;  Lucas  v.  Milwaukee  R.  Co.  38  Wis.  41. 
Indianapolis,  Ac.  B.  Co.  v,  Horet,  93  U.  S.  291,  decided  that  a  person  taking  a  cattle 
train  is  entitled  to  demand  the  highest  possible  degree  of  care  and  diligence,  regardless 
of  the  kind  of  train  he  takes. 
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the  Nashua  &  Lowell  Bailroad,  and  it  was 
within  the  scope  of  their  duty  to  see  that 
the  switch  was  rightly  constructed,  at- 
tended, and  managed,  before  they  were 
Justified  in  canying  passengers  over  it" 
See  also  Nashville  &  C.  Bailroad  Co.  v, 
Messino,  1  Sneed,  220;  Grote  v.  The  C. 
&  H.  Bailway  Co.  2  Exch.  251,  cited  ante, 
.  •  227,  note  (o) ;  TuUer  t^.  Talbot,  23 

.  367. 

{oq)  O'Brien  v.  Boston,  ftc  B.  B.  Co. 
15  Gray,  20.  See  State  i;.  Campbell,  8 
Vroom,  309. 

(qr)  Kline  v.  Central  Pacific,  Ac.  B.  B. 
Co.  37  Cal.  40a 

(as)  Fairmount  B.  B.  Co.  v.  Stutler, 
54  Fenn.  St.  375. 

(at)  Edgerton  v.  N.  Y.,  ftc.  B  B  Co. 
SO  N.  T.  227 ;  and  see  Dillaye  v.  N.  Y. 
Central  B  B  Co.  66  Barb.  80. 
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held  that  a  steamer  carrying  passengers  is  bound  to  protect  them 
from  any  violence  which  may  be  expected  from  disorderly  persons 
on  board,  although  these  persons  are  soldiers  who  were  received  by 
the  steamer  on  compulsion,  Qqu)  and  the  duty  of  avoiding  unnec- 
essary injury  to  animals  straying  upon  the  road  is  subordinate  to 
this,  (r)  And  he  is  liable  for  the  acts  of  partners,  or  qiuisi  part- 
ners, in  the  same  manner  that  the  carrier  of  goods  is  liable.  («) 
On  the  other  hand,  the  carrier  may  make  and  enforce  all  reason- 
able regulations  in  reference  to  his  business,  or  to  the  build- 
ings connected  therewith ;  as  the  depots  of  railroads,  and 
*  230  *  the  like  ;  (i)  but  notice  that  the  carrier  would  not  be  lia- 
ble for  injuries  to  passengers  caused  by  negligence  of  its 
servants,  would  be  unreasonable  and  inoperative,  (tt)  The  passen- 
gers are  bound  to  comply  with  all  reasonable  regulations ;  and  to 
show  their  tickets  when  asked,  (u)  ^ 

As  the  carrier  is  bound  to  make  all  proper  provision  for  the 
safety  and  comfort  of  his  passengers,  he  must  have  power  to  do 
so  ;  and  on  this  ground,  as  well  as  in  defence  of  his  own  rights,  he 
may  refuse  to  receive,  or  may  remove  from  the  car  or  carriage, 
a  passenger  whose  condition  or  conduct  is  such  as  to  endanger 
other  passengers  or  cause  them  material  discomfort.^    A  decision 

{qu)  Flint  v.  Norwich,  &c.  Transporta-  more  v.  Baker,  9  Johns.  807 ;  Green  v. 

tion  Co.  6  Blatchf.  168.  Beeslej,  2  Bing.  N.  C.  108;  Stockton  v. 

(r)  Sandford  v.  Eighth  Av.  R.  R.  Co.  Frey,  4  Gill,  406. 
83  N.  T.  (9  Smith)  848.    See  also  Louis-         (0  Hall  v.  Power,  12  Met.  482. 
Title  &  Frankfort  B.  R.  Co.  v.  Ballard,  2         (tt)  FUnn  v.  Philadelphia  R.  R.  Co.  1 

Met  (Ky.)  177.  Houston,  469. 

(«)  Dwight  V.  Brewster,  1  Pick.  50 ;  (m)  Hibbard  v.  N.  Y.  &  E.  R,  R,  Co.  16 

Champion  ».  Bostwick.  11  Wend.  671;  N.  Y.  466;  WUlis  v.  L.  I.  R.  R.  Co.  82 

18  id.  176;  Waland  v.  Elkins,  1  Stark.  Barb.  398;  IlUnoU,  &c.  R.  R.  Co.  v.  Whit- 

277 ;  Fromont  v.  Coupland,  9  J.  B.  Moore,  temore,  43  HI.  420. 
319 ;  Cobb  u.  Abbot,  14  Pick.  289 ;  Wet- 

^  Althongh  a  season-ticket  passenger.  Downs  v.  K.  Y.,  &c.  R.  Co.  36  Conn.  S87.  — 
A  railroad  company  has  a  rignt  to  provide  and  insist  that  its  passenger  tickets  shall 
be  used  upon  the  day  when  issued.  Elmore  v.  Sands,  54  N.  Y.  512.  If  a  commutation 
ticket  is  lost,  for  which  a  receipt  was  given  requiring  the  showing  of  the  ticket  to  the 
conductor  when  requested,  stating  that  no  duplicate  would  be  issued  and  subjecting 
the  ticket  to  its  regulations,  the  company  after  such  loss  can  exact  full  fare.  Ripley  v. 
N.  J.,  &c.  R.  Co.  2  Vroom,  388.  That  ejection  is  justified  by  a  failure  to  have  a  stop- 
over check,  although  through  a  conductor's  mistake,  see  Yorton  v.  Milwaukee  R.  Co.  54 
Wis.  234 ;  and  by  a  refusiu  to  pay  extra  fare  under  the  circumstances,  see  Lake  Shore, 
&c.  R.  Co.  V.  Pierce,  47  Mich.  277.  —  A  regulation  setting  apart  a-car  in  each  passen- 
ger train  for  the  separate  use  of  women  and  men  accompanying  them,  is  treasonable, 
but  a  male  passenger  without  a  seat  in  the  other  cars  may  peaceably  use  such  a  car. 
Bass  V.  Chicago,  Ac.  R.  Co.  86  Wis.  460  ;  42  Wis.  654.  See  Peck  v,  N.  Y.  Cent,  &c 
R.  Co.  70  nTx .  587,  that  an  excess  of  force  used  to  prevent  a  male  passenger  from  en- 
tering such  a  car  renders  the  company  liable. 

^  An  ugly  and  boisterous  drunkard  may  be  expelled,  and  the  company  is  not  liable 
for  his  subsequent  death  on  the  track.  Railway  Co.  v.  Valleley,  32  Ohio  St.  345.  See 
also  Philadelphia,  &c.  R.  Co.  v.  Larkiu,  47  Md.  155.     It  is  for  the  jury  to  say  whether 

246 


CH.  XI.]  BAILMENT.    .  *  230 

has  lately  been  made  in  Massachusetts,  in  reference  to  a  street 
or  horse-railroad  car,  which  it  may  be  hoped  will  be  maintained 
as  law  in  reference  to  all  passenger  cars.  It  is  that  a  con- 
ductor need  not  wait  for  an  act  of  violence,  profanity,  or  other 
misconduct,  but  may  expel  a  passenger  whose  conduct  or  condi- 
tion makes  it  reasonably  certain  that  he  will  cause  annoyance  to 
other  passengers,  ^uu) 

The  carrier,  whether  of  goods  or  passengers,  is  liable  for  an 
injury  to  strangers,  if  this  be  caused  by  the  negligence  of  the 
driver  or  conductor ;  (i;)  as  if  he  runs  over  one,  or  otherwise 
injures  him,  while  he  is  walking  on  a  public  way.  (t^)  And 
where  such  an  injury  results  in  death,  no  action  is  given  by  the 
common  law  to  the  personal  representatives  of  the  deceased ;  (a;) 
and  if  one  be  given  by  statute,  the  damages  therein  must  be  wholly 
confined  to  pecuniary  injuries,  and  will  not  extend  to  mental 
suffering  occasioned  to  the  survivors,  (y)  Under  the  statute  of 
New  York  it  has  been  held,  that  it  is  immaterial  whether  such 
death  is  instantaneous  or  consequential.  (2)  Also,  that,  under 
fhe  provisions  of  the  statute,  a  husband  cannot  recover  for  the 
loss  of  his  wife's  services  to  him,  he  not  being  of  kin  to  his  wife 
in  a  legal  sense,  (a)  Nor  is  it  a  defence  for  the  carrier  that  the 
road  was  out  of  order,  nor  that  the  reins  or  harness  broke,  for  he 
should  have  had  better  ones,  (i)  But  if  the  person  injured  caused 
the  injury,  in  some  degree,  by  his  own  negligence,  and  was  capable 
of  ordinary  care  and  caution,  he  cannot  recover  damages,  unless 
the  negligence  of  the  party  who  did  the  injury  was  so  extreme  as 
to  imply  malice ;  ((?)  but  it  is  no  defence  to  the  carrier  that  the 

(mi)  Vinton  v.  Middlesex  B.  B.  Ck>.  11  (y)  Blake  v.  Midland  Ballway  Corn- 
Allen,  a04.  pany,  10  £.  L.  ft  £.  437  ;  s.  c.  18  Q.  B. 

(0)  Subles  V.  Eley,  1  C.  &  P.  614;  93.    Under  the  New  York  statutes  the 

Sleath  V.  Wilson,  9  id.  607 ;  Joel  v.  Mor-  remedy  is  restricted  to  an  injury  done 

lison,  6  id.  601.    And  if  a  horse  and  cart  within  the  State.    Whitford  r.  Panama 

mre  left  in  the  street,  without  any  person  B.  B.  Co.  23  N.  Y.  (9  Smith)  466. 

to  watch  them,  the  owner  is  liable  for  (s)  Brown  v.  Buffalo  &  S.  L.  B.  B.  Co. 

any  damage  done  by  them,  though  it  be  22  N.  Y.  (8  Smith)  191. 

oocmsioned  by  the  act  of  a  posser-Vy,  in  (a)  Dicheno  v.  New  York  Central  B.  B. 

striking  the  horse.    BUdge  v.  Goodwin,  Co.  23  N.  Y.  (9  Smith)  168. 

6  C.  ft  P.  190.    See  also  Lynch  v.  Nur-  (6)  Cotterill  v.  Surkey,  8  C.  ft  P.  691 ; 

din,  1  Q.  B.  29.  Welsh  v.  Lawrence,  2  Chitt  262. 

(ip)  Boss  V.  JjjtUm,  6  C.  ft  P.  407;  (c)  Woolf  v.  Beard,  8  C.  ft  P.  373* 

Cotterill  r.  Surkey,  8  id.  691 ;  Hawkins  Cotterill  v.  Surkey,  id.  691 ;  Wynn  r. 

V.  Cooper,  id.  473;  Wynn  v.  Allard,  6  W.  AUard,  6  W.  ft  S.  624;  Cook  v,  Cham- 

ft  8.  624.  plam  TransporUtion  Co.  1  Denio,  91 ; 

(r)  Carey  v.  Beikshire  B.  B.  Co.  1  Brownell  v.  Flagler,  6  HiU  (N.  Y.),  282 ; 

Cosh.  476.  Barnes  o.  Cole,  22  Wend.  188;  Bathbun 

ft  is  dne  cars  for  the  conductor  to  attempt  to  remove  such  a  passenger  while  the  car  is 
in  motion.    Murphy  v.  Union  Bailway,  118  Mass.  228. 
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negligence  of  a  third  party  contributed  to  canse  the  dam- 
*  281    age.  (ec)    And  here,  *  also,  as  to  the  question  of  negligence 

on  the  part  of  the  carrier,  the  rule,  making  it  the  duty  of 
the  plaintiff  to  prove  affirmatively  that  he  was  not  guilty  of  negli- 
gence, cannot  be  considered  as  universal,  (d) 

So  the  carrier  is  liable  for  injury  done  to  property  by  the  way* 
side,  unless  he  can  discharge  himself  from  want  of  care.  (0) 
But  a  railroad  company,  authorized  by  the  legislature  to  use  loco- 
motive engines,  is  not  responsible  for  damage  by  fire  occasioned 
by  sparks  from  an  engine,  if  every  precaution  has  been  taken  and 
every  approved  means  adopted  to  prevent  injury  from  fire,  and 
its  servants  are  not  guilty  of  negligence.  (/)     But  if  negligent, 

V.  Pajne,  10  id.  300 ;  Perkins  v.  Eastern  Wjnn  v.  Allard,  6  W.  &  S.  624 ;  Rathbon 

Railroad  Companj,  20  Me.  807 ;  May  v,  v.  Pajne,  10  Wend.  800 ;  Clay  v.  Wood, 

Princeton,  17  Met.  442 ;  Parker  v.  Adams,  6  Esp.  44.    So  where  the  party  injured  is 

12  id.  416 ;  Tonawanda  R.  R.  Co.  v.  Mun-  a  child  of  tender  years  or  otherwise  inca- 

giT,  6  Denio,  266;  s.  c.  4  Comst  340;  pable  of  ordina^  care  and  caution.  Lynch 
rown  V.  Maxwell,  6  Hill  (N.  T.),  602 ;  v,  Nurdin,  1 Q.  B.  20.  In  this  case  the  de- 
Trow  V.  Vt  Central  R.  R.  Co.  24  V t  487 ;  fendant  left  his  horse  and  cart  unattended 
K.  Y.  &  E.  R.  R.  Co.  V.  Skinner.  10  Penn.  in  tlie  street.  The  plaintiff,  a  child  seren 
St.  298.  See  also  White  v,  Winnissim-  years  old,  got  upon  the  cart  in  play ;  an- 
metCo.  7  Cush.  100;  Willetts  v.  Buffalo  other  child  incautionaly  led  the  horse 
&  Rochester  R.  R.  Co.  14  Barb.  686 ;  on ;  and  the  plaintiff  was  thereby  thrown 
Murch  V.  Concord  Railroad  Corporation,  down  and  hurt  It  was  held,  that  the  de- 
0  Foster  (N.  H.),  0;  Damont  v,  N.  O.  &  fendant  was  liable  in  an  action  on  the 
CarroUton  R.  R.  Co.  9  La.  An.  441 ;  Ker-  case,  though  the  plaintiff  was  a  trespasser, 
whaker  v,  Cleveland  C.  &  C.  R.  R.  Co.  8  and  contributed  to  the  injury  by  his  own 
Ohio  St.  172 ;  Galena  &  Chicago  Union  act.  This  case  is  confirmed  by  Birge  v. 
R.  R.  Co.  V.  Tarwood,  16  IlL  438;  Rich-  Gardiner,  10  Conn.  607,  and  Robinson  v. 
ardson  v.  Wil  &  Man.  R.  R.  Co.  8  Rich.  Cone,  22  Vt  218.  But  see  contra,  Hart- 
L.  120.  And  see  the  instructire  case  of  field  v.  Roper,  21  Wend.  616,  confirmed 
Railroad  Company  v.  Aspell,  23  Penn.  St.  by  Brown  v.  Maxwell,  6  Bill  £N.  Y.),  602, 
147.  Willoughby  v.  Horridge,  16  £.  L.  and  Monger  v.  Tonawanda  R.  R.  Co.  4 
&  E.  487 ;  8.  c.  12  C.  B.  742.  But  if  the  Comst.  840.  See  Blakeman  v,  B.  ft  E. 
injury  be  Toluntarv  and  intentional,  the  Railway  Co.  02  Eng.  C.  L.  1086,  as  to  the 
party  committing  it  will  be  liable,  not-  liability  of  a  railroad  company  for  mischief 
withstanding  tiie  party  injured  was  gull-  caused  by  the  breaking  of  a  crane,  which 
ty  of  negligence.  Therefore,  where  the  they  had  lent  gratuitously,  knowing  it  to 
plaintiff,  being  the  owner  of  a  lamb,  be  unsafe.  Fox  v.  Town  of  Glastenbury, 
allowed  it  to  escape  into  the  highway,  27  Conn.  204. 

where  it  mingled  with  a  flock  of  sheep         (or)  Eaton  o.  Boston,  &c.  R.  R.  Co.  11 

which  the  defendant  was  driying  along ;  Allen,  600. 

and  he,  knowing  this  fact,  made  no  aU         (d)  Johnson  v.  Hudson  River  R.  R. 

tempt  to  separate  the  lamb  from  the  flock,  Co.  20  N.  T.  (6  Smith)  66 ;  Wilds  v.  Same, 

but  delirered  the  whole  to  a  drorer  in  24  N.  T.  (10  Smith)  430. 
pursuance  of  a  sale  preriously  made,  by  (e)  Da  vies  v.  Mann,  10  M.  &  W.  546 ; 

whom  they  were  taken  off  to  market ;  it  Cook  v.  The  Champlain  Transportation 

was  held,  that  these  facts  were  sufficient  Co.  1  Denio,  01.    The  Court  of  Appeals 

to  autliorize  a  verdict  in  favor  of  the  of  Maryland  hdd,  that  the  act  of  the 

plaintiff  for  the  value  of  the  lamb,  thou^  Assembly  of  that  State,  changes  the  onait 

it  was  not  included  in  the  sale  to  the  of  proof  as  to  negligence,  from  the  owner 

drover,  and  the  defendant  received  noth-  of  stock   injured  by  a   railroad  train, 

ing  on  account  of  it    Brownell  t- .  Flag-  where  the  common  law  leaves  it  to  the 

ler,  6  Hill  (N.  Y.),  282.    See  also  Tona-  defendant  company.    Keech  v,  B.  &  W. 

wanda  R.  R.  Co.  v.  Munger,  5  Denio.  255,  R.  R.  Co.  17  Md.  32. 
267,  per  Dearddey,  C  J..  Cook  v.  The  (/)  Vsughan  w.  Taff  Vale  R.  Co.  6 

Champlain  Transportation  Co.  1  id.  91 ;  H.  &  N.  670. 
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it  would  seem  that  the  mere  distance  of  the  property  burned  is 
not  a  defence:  (jf)  but  if  sparks  from  an  engine  set  fire  to  a 
house,  and  from  this  fire  is  communicated  to  another  house  and 
destroys  it,  the  company  is  not  liable  for  this  last  house;  the 
rule,  "  causa  proxinui  non  remota^^  appljdng.  (^fg)  There  are 
quite  a  number  of  cases  in  which  the  liability  of  a  railroad  com- 
pany for  injuries  to  property  near  the  railroad  has  arisen.  It 
would  seem  that  the  company  is  noj;  liable  for  such  injury,  unless 
it  be  caused  by  some  negligence  or  default  on  their  part,  as  to 
their  cars  or  engines,  or  of  their  servants  in  the  use  of  them.  (/A) 

Railroad  companies  are  liable,  not  only  for  injuries  to  property, 
but  to  persons  who  are  not  passengers.  In  all  our  States  they 
are  required  to  take  certain  precautions  when  crossing  common 
roads,  as  by  signals,  whistles,  ringing  the  bell,  &c.  But  it  is 
wisely  held,  that  their  duty  is  to  take  sufficient  care  when  crossing 
roads;  and  a  mere  compliance  with  these  requirements,  if  not 
sufficient  in  any  given  case  from  its  peculiar  circumstances,  leaves 
them  liable.  ( jf ) 

A  railroad  company  is  also  liable  for  injury  to  one  of  its  own 
servants,  if  the  company  have  been  guilty  of  negligence,  but  not 
otherwise.  (j9) 

In  cases  of  injury  by  collision,  he  whose  negligence 
causes  *  the  injury  is  responsible.  What  is  called  the  law  *  232 
of  the  road,  is,  in  this  country,  little  more  than  that  eaoh 
party  shall  keep  to  the  right ;  in  England,  each  party  keeps  to  the 
left.  At  sea,  a  vessel  going  free  must  give  way  to  one  on  the 
wind ;  one  on  the  larboard  tack  gives  way  to  one  on  the  starboard 
tack.  And  steamers  must  give  way  to  sailing  vessels.  These 
rules,  as  to  vessels,  are  based  upon  the  simple  principle,  that  the 
vessel  which  can  alter  her  course  most  easily  must  do  so ;  and 
they  are  often  qualified  by  an  application  of  this  principle,  {g) 
An  observance  of  these  rujes,  or  a  disregard  of  them,  is  often 
very  important  in  determining  the  question  of  negligence ;  espe- 
cially where  the  parties  meet  \eiTj  suddenly.    But  the  law  of  the 

iff)  Smith  9.  London,  Ac.  B.  R.  Co.         {fi)  HarrUon  v.  Central  R.  R.  Co.  1 

L.  R.  0  C.  P.  14.  Rob.  482;  Nashvine  R.  R.  Co.  v.  EUiott, 

Ug)  PenmylTania  R.  R.  Co.  o.  Kerr,  1  Cold.  611 ;  Hands  v,  London,  &c.  R.  R. 

ttPenn.  St  86a  Co.  Law  Rep.  2  Q.  B.  439,  n. 

ijh  )  See  Indmnapolia,  &c.  R.  R.  Ca  {9)  Lowry  v.  The  Steamboat  Portland, 

V.  Paramore,  31  Ind.  148 ;  and  FHch  v,  1  Law  Rep.  818 ;  Lockwood  v.  LasheU, 

Faciflc  B.  R.  Co.  46  Mo.  822.  19  Penn.  St.  344. 

(Ji )  Richardson  v.  New  York  Central 
R.R.Ca46N.  T.  84a 
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road  alone  does  not  decide  this  question ;  for  a  violation  of  it  may 
be  for  good  cause,  or  under  circumstances  which  negative  the 
presumption  of  negligence  which  might  otherwise  arise  from 
it  (A) 

It  is  said  that  he  who  suffers  injury  from  collision  caused  by 
the  negligence  of  another,  cannot  recover  damages  if  he  was  him- 
self at  all  negligent,  and  if  his  negligence  helped  to  cause  the 
injury.  In  some  cases  this  Qrinciple  has  been  applied  with  great 
rigor,  and  asserted  in  very  broad  terms ;  but  it  is  obvious,  that, 
as  a  general  rule,  it  must  be  considerably  modified.  It  is  im- 
possible that  he  who  seeks  redress  for  a  wrong  which  he  has 
sustained  by  the  negligence  of  another,  should  always  lose  all 
right,  where  he  has  himself  been  in  any  way  negligent.  There 
must  be  some  comparison  of  the  negligence  of  the  one  party  with 
that  of  the  other,  as  to  its  intensity,  or  the  circumstances  which 
excuse  it,  or  the  degree  in  which  it  enters  as  a  cause  into  the 
production  of  the  injury  complained  of.  In  each  case,  it  must 
be  a  question  of  mixed  law  and  fact,  in  which  the  jury,  under 
the  direction  of  the  court,  will  inquire  whether  the  defendant 

was  guilty  of  so  great  a  degree  of  negligence  as,  in  the 
*  233  *  particular  case,  will  render  him  liable,  and  then,  whether 

the  plaintiff  was  also  guilty  of  so  much  negligence  as  to 
defeat  his  claim,  (i) 

As  the  carrier  of  goods  must  allow  a  consignee  a  reasonable 
time  to  receive  and  remove  his  goods,  so  a  carrier  of  passengers 
is  bound  to  allow  his  passengers  a  reasonable  time  to  leave  the 
cars  or  carriages,  (it)  And  this  is  the  time  within  which  prudent 
persons  usually  get  off  the  cars  in  like  circumstances.  (7}*) 

{h)  See  Pluck  well  v.  Wilson,  5  C.  &  &  W.  244;  Davies  v.  Mann,  10  id.  546; 
P.  376;  Kennard  v.  Burton,  25  Me.  SO;  Robinson  v.  Cone,  22  Vt.  218;  Moore  o. 
Chaplin  v.  Hawes,  8  C  &  P.  554;  Clay  Inhabitants  of  Abbot,  32  Me.  46;  Munroe 
V.  Wood,  5  Esp.  44;  Wayde  v.  Carr,  2  r.  Leach,  7  Met  274;  Churchill  t;.  Rose- 
Dow.  &  R.  256 ;  Butterfield  v.  Forrester,  beck,  16  Conn.  850 ;  Carroll  r.  N.  Y.  & 
11  East,  60;  Turley  w.  Thomas,  8  C.  &  N.  H.  R.  R.  Co.  1  Duer,  571.  In  C,  B.  & 
P.  108 ;  Wordsworth  v.  Willan,  5  Esp.  Q.  R.  R.  Co.  v.  Dewey,  26  Ul.  255,  it  is 
278 ;  Mayhcw  v.  Boyce,  1  Stark.  423 ;  said,  that  if  the  negligence  of  one  party 
McLean  v.  Sharpe,  2  Harring.  (Del.)  is  only  slight,  and  that  if  the  other  ap- 
481.  pears  gross,  a  recovery  may  be  had.    See 


(0  See  Rigby  v.  Hewitt.  5  Exch.  240 ;     also  ante,  p.  •280,  note  (e).  J'ox  2:_Town 
r.  Chaplin,  id.  248 ;  Thorogooc 
V.  Bryan,  8  C.  B.  115;  Kennard  v.  Bur-     L.  L  R.  R.  Co.' 82  Barb.  308. 


Greenland  r.  Chaplin,  id.  248;  Thorogood     of  Glastenbury,  20  Conn.  204;  Willis  p. 


ton,  25  Me.  39 ;  Marriott  v.  Stenley,  1  (tV)  Southern  R.  R.  Co.  v.  Kendrick, 

Man.  &  G.  568 ;  Clayards  v.  Dethick,  12  Q.  40  Miss.  374 ;  JeffersonyiUe  R.  R.  Co.  v. 

B.430;  Beatty  v,  GUmore,  16  Penn.  St.  Hendrick,  26  Ind.  228. 

468;Trowv.  Vermont  Central  R.R.  Co.  24         (i7)  Inchoff  v.  Chicago  R.  R.  Co.  20 

Vt.  487 :  Catlin  v.  Hills,  8  C.  B.  123;  Bridge  Wis.  344. 

V.  The  Grand  Junction  Railway  Co.  3  M. 
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Several  caseB  have  come  before  the  courts,  raising  the  question, 
as  to  the  obligation  of  carriers  of  passengers  in  respect  to  provid- 
ing for  their  safety  when  leaving  the  cars  or  boat.  In  an  English 
case  a  hulk  was  hired  bj  a  steamer  company,  to  which  the  steamer 
came,  and  in  which  passengers  bought  tickets,  and  from  which 
they  went  on  board  the  steamer.  A  passenger  fell  down  a  hatch- 
way negligently  open  in  the  hulk,  and  recovered  damages,  (ik) 
In  three  English  cases,  when  the  train  stopped  the  last  car  was 
beyond  the  platform.  The  name  of  the  station  was  called,  and 
the  passenger  stepping  out  fell  on  the  rails  and  was  hurt ;  and  it 
was  held  that  he  could  not  recover.  (iZ)  ^  In  a  fourth  case  the 
train  went  too  far,  and  the  leading  car  was  opposite  the  parapet 
of  a  bridge.  Here,  too,  a  passenger  stepped  on  the  parapet,  which 
resembled  a  platform,  and  was  hurt.  He  recovered  damages,  on 
the  ground  that  he  was  invited  to  step  out  at  a  dangerous  place, 
and  the  conductor  was  negligent  in  not  stopping  the  train  ear- 
lier, (im)  In  a  case  in  Indiana^  where  the  train  ran  by  the 
station,  and  stopped  over  a  culvert,  and  the  conductor  called 
the  name  of  the  station,  and  a  passenger  getting  out  fell  into 
the  culvert,  the  company  was  held  liable,  (m) 

In  this  country  railroad  companies  usually  check  the  ba^age 
of  passengers,  giving  a  duplicate  check  to  the  passengers.  The 
question  has  arisen  how  long  the  passenger  may  leave  a  trunk 
thus  checked  in  the  depot,  and  still  hold  the  company  to  their 
liability  as  carriers.  It  is  impossible  to  give  a  precise  rule.  The 
passenger  is  not  boqpd  to  take  his  baggage  with  him  at  once ;  but 
he  cannot  leave  it  in  the  depot  a  considerable  time,  for  his  own 
convenience,  and  hold  the  company  liable,  except  as  warehouse- 

(*)  John  V.  Bacon,  L.  R.  6  C.  P.  437.  (tm)   Whittaker    o.  Manchester,    &c. 

See  ako  Gaynor  v.  Old  Ck>lony,  Ac.  R  R.  R.  R.  Co.  L.  R.  6  C.  P.  464,  n.  8. 
Co.  100  Mass.  208.  {in)  Columbus,  &c.  R.  R.  Co.  u.  Far- 

(S)  Cockle  V,  London,  Ac.  R.  R.  Co.  reU,  31  Ind.  408.    See  also  Delamatyr  v, 

L.  R.  6  C.  P.  467;  Bridges  v.  North  Lon-  Milwaukee,  &c.  R.  R.  Co.  24  Wis.  678, 

don  R.  R  Co.  L.  R.  6  C.  P.  469 ;  Praeger  and  Dillaye  v.  N.  Y.  Central  R.  R.  Co.  42 

r.  Bristol,  &c.  R.  R.  Co.  L.  R.  6  C  P.  N.  Y.  4S8. 
460,  n.  1. 

1  In  these  cases,  on  appeal,  it  was  held  that  the  several  plaintiffs  could  recover. 
Cockle  r.  London,  &c.  R.  Co.  L.  R.  7  C.  P.  321 ;  Bridges  v.  North  London  R.  Co.  L.  R. 
7  H.  L.  213 ;  Praeger  v.  Bristol,  &c  R.  Co.  24  L.  T.  (n.  s.)  105.  So  Hartwig  v.  Chicago, 
Ac.  R.  Co.  49  Wis.  353,  where  the  caboose  passenger  car  was  stopped  beyond  a  plat- 
form and  opposite  a  cattle  guard,  into  which  the  plaintiff  fell  on  his  way  to  the  car. 
The  starting  a  train  suddenly,  either  backwards  or  forwards,  after  stopping  at  a  station, 
•0  as  to  throw  a  passeneer  off",  is  negligence.  Milliman  v.  N.  Y.  Cent,  &c  R.  Co. 
S6  N.  Y.  642.  See  Lewis  v.  London,  &c.  R.  Co.  L.  R.  9  Q.  B.  66;  Waller  w.  London, 
Ac  B.  Co.  L.  R.  9  C.  P.  126 ;  Robson  t;.  North  Eastern  R.  Co.  2  Q.  B  D.  85. 

251 


♦  284  THE  LAW  OP  CONTRACTS.  [BOOK  Ul, 

men,  for  negligence.    Twenty-four  hours  have  been  held  too  long 
a  delay ;  and,  in  another  case,  not  too  long,  (io) 


SECTION  XV. 

OF  SPECIAL  AOBEEMENTS  AND  NOTICES. 

We  hare  seen  how  severe  a'responsibility  is  cast  upon  the  com- 
mon carrier  by  the  law ;  and  it  is  a  very  interesting  question,  how 
far  he  may  remove  it  or  lessen  it,  with  or  without  the  concurrence 
of  the  other  party.  Can  the  carrier  do  this  by  a  special  contract 
with  the  owner  of  the  goods  ?  and,  if  so,  is  a  notice  by  the  carrier 
brought  home  to  the  owner  equivalent  to  such  contract  ?  and  if 
the  carrier  cannot  in  this  way  relieve  himself  entirely  from  his 
responsibility,  can  he  lessen  and  qualify  it  ?  Some  of  these  ques- 
tions are  not  yet  definitely  settled. 

There  is  no  doubt  that,  originally,  this  responsibility  was  con- 
sidered as  beyond  the  reach  of  the  carrier  himself.  It  is  but  about 
fifty  years  since  he  was  permitted  to  qualify  or  control  it  by  his 
own  act.  And  courts  have  been  influenced  in  their  opinion  of  his 
rights  in  this  respect,  by  the  view  they  have  taken  of  the  nature 
of  his  responsibility.  The  more  they  have  regarded  it  as  created 
by  the  law  for  public  reasons,  the  less  willing  have  they  been  that 
it  should  be  placed  within  the  control  of  one  or  both  parties  to  be 
modified  at  their  pleasure.  h 

The  first  question  is.  Can  the  peculiar  responsibility  of  the 
common  carrier  be  destroyed  by  express  contract  between  him- 
self and  one  who  sends  goods  or  takes  them  with  him,  so 

*  284   as  to  *  reduce  the  carrier's  liability  to  that  of  a  private 

carrier,  and  make  him  liable  only  for  his  own  default  7    It 
seems  to  be  well  settled  by  the  weight  of  authority  that  this 

*  235   may  be  done ;  (J)  ^  although  *  in  some  of  the  cases  in  which 

(to)  Compare  Holdridge  v.  Utica,  &c.  tied  in  this  country  and  in  England,  that 

R.  B.  Co.  66  Barb.  191 ;  84  N.  T.  548 ;  a  special  contract  net  ween  the  owner  of 

with  Mote  v.  Chicago  R.  R.  Co.  27  Iowa,  goods  and  a  carrier,  limiting  the  common- 

22.  law  liability  of  the  latter,  is  yalid.    It  is 

(j)  It  seems  now  to  be  perfectly  set*  wholly  unnecessary  to  cite  authorities  to 

1  In  Ayres  v.  Western  R.  Co.  14  Blatchford,  9,  a  stipulation  that  the  company 
would  not  be  liable  as  carriers  for  goods  "  after  their  arrival  at  their  place  of  destination 
and  unloading  at  the  company's  warehouse  "  was  held  ineffectual  to  excuse  an  accidental 
loss  of  the  g(x>ds  while  stored  in  transit     Where  a  bill  of  lading  exempts  a  carrier 
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it  is  allowed,  it  is  intimated  that  this  is  a  departure  from 

the  ancient  principles  of  the  common  *  law.    It  has  also   *  236 

■bow  that  such  if  the  case  in  England;  the  parties  to  limit  the  carrier's  liability ; 
for,  although,  as  we  shall  presently  see,  but  that  both  were  void  as  contravening 
scarcely  a  volnme  of  English  reports  the  policy  of  the  law.  In  1840,  the  case 
^peaiv  which  does  not  contain  more  or  of  clones  v.  Yoorhees,  10  Ohio,  145,  was 
lees  cases  concerning  contracts  of  this  decided  by  the  Supreme  Court  of  Ohio. 
deecription,  no  question  is  ever  made  as  That  case  raised  precisely  the  same  ques- 
to  their  yalidity.  Nor  do  we  conceive  tion  that  was  raised  in  Cole  v.  Goodwin  ; 
this  to  be  a  departure  from  the  ancient  and,  although  the  decision  went  no  fur- 
principles  of  the  common  law ;  for  it  no-  ther  than  to  declare  that  a  notice  brought 
where  appears  that  such  contracts  were  to  the  plaintiff's  knowledge  did  not  ex- 
ererprombited  as  contravening  the  policy  empt  the  defendant  from  his  common- 
of  the  law.  "  There  is  no  case,  ss^s  law  liability.  Wood,  J.,  who  delivered  the 
Lord  Ellenborough^  in  Nicholson  v.  ml-  opinion  of  the  court,  manifested  a  strong 
Ian,  6  East,  607,  "  to  be  met  with  in  the  inclination  to  adopt  the  views  of  Mr. 
books,  in  which  the  right  of  a  carrier  Justice  Cowen,  in  their  full  extent  In 
thus  to  Umit,  by  special  contract,  his  own  1842  came  the  case  of  Gould  v.  Hill,  2 
responsibility,  has  ever  been,  by  express  Hill  (N.  T.),  628.  That  was  an  action 
decision,  denied."  It  should  be  observed,  brought  in  the  Superior  Court  of  the 
moreover,  Uiat  this  question  is  not  at  all  city  of  New  York  against  the  defendants, 
affected  bv  the  Carriers  Act,  2  Geo.  IV.  as  common  carriers,  to  recover  the  value 
A  1  Wm.  IV.  c.  68,  for  by  the  6th  section  of  certain  goods  delivered  to  them  to  be 
of  that  act  it  is  provid^,  that  nothing  in  transported  from  New  Tork  to  Phila- 
the  act  contained  shall  in  any  wise  affect  delphia.  On  delivering  the  goods  in 
any  special  contract  for  the  conveyance  question  to  the  defendants,  they  gave  the 
of  goods  and  merchandise.  See  the  act  plaintiffs  a  memorandum,  which  stated, 
fully  stated,  oosr,  p.  *  241,  note  (r).  On  among  other  things,  that  the  defendants 
this  side  of  the  Atlantic  we  are  not  aware  would  not  hold  themselves  responsible  in 
ol  any  case  in  which  the  validly  of  such  case  of  loss  by  fire.  The  goods  were 
contracts  is  denied  until  Cole  v,  Goodwin,  destroyed  by  fire  on  their  passage c  and 
10  Wend.  251  (1888).  There  the  defend-  evidence  was  given  tending  to  show  that 
ants,  who  were  stage-coach  proprietors,  the  loss  was  not  occasioned  by  the  negli- 
faad  published  a  notice  to  the  effect  that  gence  or  want  of  care  of  the  defendants, 
all  baggage  sent  by  their  line  would  be  The  court  charged  the  Jury,  that  under 
at  the  risk  of  the  owners.  The  question  the  circumstances  the  defendants  were 
was,  wltether  such  notice,  brought  home  chargeable  only  for  a  loss  resulting  from 
to  the  knowledge  of  the  plaintM,  should  negligence.  The  plaintiff  excepted,  and 
exempt  the  derendants  m>m  their  com-  the  junr  having  returned  a  verdict  for 
mon-law  liability.  And  it  was  helcL  that  the  defendants,  upon  which  judgment 
it  should  not.  And  Mr.  Justice  Cowen,  was  rendered,  a  writ  of  error  was  sued 
who  delivered  the  opinion,  declared  that  out  from  the  Supreme  Court.  And  per 
there  was  no  difference  between  such  Cowen,  J. :  "In  this  case  the  common 
notice  brought  to  the  plaintiff's  knowl-  carriers,  instead  of  alleging  a  general 
edge  and  an  express  contract ;  that  both  notice  restricting  their  Sability  to  the 
were  evidence  of  an  agreement  between  plaintiffs  and  all  others,  furnished  them 

from  loss  by  fire  without  negligence,  the  burden  is  on  the  plaintiff  to  show  loss  by  fire 
thioogh  neglupenoe ,  and  where  a  rebellions  mob  has  burned  the  goods,  the  carrier  is 
not  liable.  Wenheimer  v.  Penn.  R.  Co.  17  Blatchford,  421.  A  notice  that  the  carrier 
*'  is  not  to  be  held  liable  for  any  loss  or  damage  by  fire  "  will  not  excuse  negligence ; 
bat  he  can  restrict  his  liability  to  a  certain  sum,  unless  the  true  value  of  the  goods  sent  is 
stated,  Muser  v.  Holland,  17  Blatchford,  412;  and  on  the  consignor's  refusal  to  disclose 
such  value  on  in^niir,  no  more  than  such  sum  can  be  reooverad,  Mather  v.  American 
Express  Co.  9  Bisseil,  SdS.  Where  a  carrier  stipulates  ibr  exemption  from  liability  as 
soco  while  goods  are  "  at  an^  of  their  stations  awaiting  delivenr,  and  also  that  poods 
must  be  mc^ed  '*  during  business  hours,"  he  is  liable  on  his  railurs  to  give  notice  of 


their  arrival  so  as  to  allow  such  rsmovsl  in  business  hours,  the  goods  being  injured  bv 
the  delay.  McKinney  v.  Jewett,  90  N.  T.  267.  Whese  also  a  shipper  assumed  "  all 
risks  and  loss  of  its  property  by  fire,  when  in  the  charge  or  custody  or  the  carrier,"  the 
latter,  having  agreed  to  deliver  "  at  the  warehouse  of  the  shipper,^'  was  not  allowed  to 
recover  freight  on  goods  destroyed  by  accidental  fire.  N.  Y.  Cent,  Ac  R.  Co.  9.  Stand- 
ard Oil  Co.  87  N.  Y.  486. 
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been  said  in  some  late  cases  in  this  country,  particularly  in  one 


with  a  special  acceptance  in  writing, 
which  they  received,  and  delivered  the 
goods  accordingly.  This  constitutes  un- 
doubted evidence  of  assent  on  their  part. 
One  exception  was,  of  casualties  occa- 
sioned by  fire ;  and  the  loss  arose  from 
that  cause.  The  servants  of  the  defend- 
ants were  called  as  witnesses  to  make 
out  a  case  of  care ;  and  the  jury,  under 
the  charge  of  the  court,  allowed  this  as 
a  defence.  For  myself  I  shall  do  little 
more  than  refer  to  my  opinion  in  Cole  v, 
Goodwin  (19  Wend.  281),  and  the  reason 
for  such  opinion  as  stated  in  that  case. 
It  was  to  the  effect,  that  I  could  no  more 
regard  a  special  acceptance  as  operating 
to  take  from  the  duty  of  the  common 
carrier,  than  a  general  one.  I  collect 
what  would  be  a  contract  from  both  in- 
stances, provided  it  be  lawful  for  the 
carrier  to  insist  on  it ;  and  such  is  tlie 
construction  which  has  been  given  to 
both  by  all  the  courts.  The  only  diffeiv 
ence  lies  in  the  different  kinds  of  evi- 
dence by  which  the  contract  is  made  out. 
When  the  jury  have  found  that  the 
g^oods  were  delivered  with  intent  to  abide 
the  terms  of  the  general  notice,  I  under- 
stand a  contract  to  be  as  effectually 
fastened  upon  the  bailor  as  if  he  had  re- 
duced it  to  writing.  Indeed,  the  contrary 
construction  would,  I  think,  be  to  tolerate 
a  fraud  on  the  part  of  the  bailor.  The 
true  ground  for  repudiating  the  general 
notice,  is,  therefore,  its  being  against 
public  policy  ;  and  this  ground  goes  not 
only  to  the  evidence  —  the  mode  in  which 
you  are  to  prove  the  assent  —  but  to  the 
contract  itself.  After  forbidding  the 
carrier  to  impose  it  under  the  form  of  a 
general  notice,  therefore,  we  cannot  con- 
sistently allow  him  to  do  the  same  thing 
in  tlie  form  of  a  special  notice  or  receipt. 
The  consequences  to  the  public  would  be 
the  same,  wlicther  we  allow  one  form  or 
the  other."  The  judgment  was  accord- 
ingly reversed  ;  kelson,  C.  J.,  dissenting. 
We  are  not  aware  that  this  decision  has 
ever  been  sanctioned  by  any  court  in 
this  country.  It  received  the  approba- 
tion of  Mr.  Justice  Nisbet,  in  Fish  v. 
Chapman,  2  6a.  349 ;  but  that  case  did 
not  call  for  any  decision  upon  the  ques- 
tion. On  the  other  hand,  in  1848,  the 
Supreme  Court  of  the  United  States,  in 
the  case  of  The  New  Jersey  Steam  Nav. 
Co.  V.  Merchants  Bank,  6  How.  844,  de- 
nied the  authority  of  Gould  v.  Hill,  and 
held  such  a  contract  to  be  valid.  Nelson^ 
J.,  said:  "As  the  extraordinary  duties 
annexed  to  his  employment  concern  only, 
in  the  particular  instance,  the  parties  to 
the  transaction,  involving  simply  rights 

254 


of  property,  —  the  safe  custody  and  de- 
livery of  we  goods,  —  we  are  unable  to 
perceive  any  weU-founded  objection  to 
the  restriction,  or  any  stronger  reasons 
forbidding  it,  than  exist  in  the  case  of 
any  other  insurer  of  goods,  to  which  his 
obligation  is  analogous ;  and  which  de- 
pends altogether  upon  the  contract  be- 
tween the  parties.  The  owner,  by  entering 
into  the  contract,  virtually  agrees,  that 
in  respect  to  the  particular  transaction, 
the  carrier  is  not  to  be  regarded  as  in  the 
exercise  of  his  public  employment ;  but 
as  a  private  person  who  incurs  no  respon- 
sibility beyond  that  of  an  ordinary  bailee 
for  hire,  and  answerable  only  for  miscon- 
duct or  negligence.      The  right  thus  to 
restrict  the  obligation  is  admitted  in  a 
large  class  of  cases  founded  on  bills  of 
lading    and    charter-parties,  where    the 
exception   to  the  common -law  liability 
(other  tlian  that  of  inevitable  accident) 
has  been,  from  time  to  time,  enlarged, 
and  the  risk  din^ished,  by  the  express 
stipulation  of  the  parties.     The  right  of 
the  carrier  thus  to  limit  his  liability  in 
the  shipment  of   goods  has,  we  think, 
never  been  doubted."      Since  that  time, 
Gould  t'.  Hill  has  been  expressly  over- 
ruled in  New  York  in  three  cases ;  one 
in  the  Supreme  Court,  and  two  in  the 
Superior  Court  of  the  city  of  New  York. 
We  allude   to  Parsons  v.  Monteath,  13 
Barb.  368 ;  Dorr  v.  N.  J.  Steam  Nav.  Co. 
4  Sandf.  136,  and  Stoddard  r.  The  Long 
Island  R.  R.  Co.  6  Sandf.  180 ;  Dorr  v. 
New  Jersey  Steam  Nav.  Co.  1  Kern.  486 ; 
The  Mercantile  Mutual  Ins.  Co.  v.  Chase, 
1  E.  D.  Smith,  116.    Dorr  v.  N.  J.  Steam 
Nav.  Co.  was  an  action  against  the  de-  ^ 
fendants  as  common  carriers  upon  the 
Long  Island  Sound,  between  New  York 
and  Stonington,  to  recover  damages  for 
the    loss    oi    goods.       The    declaration 
averred    that    the  plaintiffs,  who  were 
merchants    in  New  York,  shipped    the 
goods  in  question  on  board  the  steamer 
Lexington,  in  the  defendant's  line,  to  be 
carried  to  Stonington ;  that  on  the  same 
evening,  the  steamer  was  consumed  by 
fire  on  her  passage,  and  the  plaintiffs' 
goods  destroyed.    The  defendants  plead- 
ed that  the  goods  in  question  were  re> 
ceived  by  them  under  a  special  contract, 
by  reason  of  a  clause  and  notice  inserted 
in  their  bill  of  lading,  which  was  set  forth 
in  the  plea,  and  which  contained,  among 
other  things,  that  the  goods  in  question 
were  to  ^  transported   to  Stonington, 
danger  of  firt^  ^.,  excepted.      The   plea 
then  averred,  that  tlie  liability  of  the  de- 
fendants was  restricted  by  the  exception 
of  the  casualties  mentioned  in  the  bill  of 
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in  New  York,  (A)  that  no  such  contract  *  is  valid  or   *  237 

lading,  and  that  the  loss  in  qnestion  was  warehouse  on  the  pier.  On  the  same  day 
occasioned  by  one  of  the  excepted  casual-  a  fire  broke  out  in  the  city  of  Albany,  by 
ties,  and  was  without  the  fault  or  negli-  which  the  warehouse  was  consumed ;  and 
gence  of  the  defendants.  To  this  plea  the  plaintiff's  goods,  being  removed  by 
the  plaintifiEs  demurred.  And  Campbell,  the  defendants'  agent  into  a  canal  boat 
J.,  in  pronouncing  judgment  upon  the  in  the  basin,  were  destroyed  by  the  fire, 
demurrer  in  fayor  of  the  defendants,  Hdd^  that  the  defendants  sustained  the 
said :  "  The  question  presented  for  our  relation  of  common  carriers  of  the  goods 
consideration  is,  whether  common  car-  at  the  time  the  fire  broke  out,  and  when 
riers  can,  by  special  contract,  restrict  the  goods  were  destroyed ;  and  that  the 
their  liabilities  for  losses  which  occur  rules  of  law  incident  to  that  relation  ap- 
otherwise  than  by  the  act  of  God  or  the  plied  to  them ;  but  that  they  had.  a  right 
public  enemies.  If  the  point  were  now  to  circumscribe  or  limit  their  common- 
for  the  first  time  raised,  we  should  have  law  liability  as  common  carriers  by  agree- 
considered  it,  if  not  entirely  free  from  ment;  and  that,  having  expressly  ex- 
difilcnlty,  at  least  as  not  leaving  much  cepted  the  risk  of  loss  by  fire,  they  were 
room  for  doubt  as  to  the  correctness  of  not  liable  for  the  value  of  the  goods. 
the  conclusion  at  which  we  have  arrived.  WelU^  J.,  said :  **  Were  it  not  for  the  late 
The  judgment  of  a  majority  of  the  late  case  of  Gould  v.  Hill  (aupra)^  I  should 
Supreme  Court,,  pronounced  in  the  case  have  no  hesitation  in  holding  the  contract 
of  Gould  V,  Hill,  2  Hill  (N.  Y.),  623,  was  between  the  parties  as  valid  and  binding, 
cited  and  urged  on  the  part  of  the  plain-  and  one  to  which  we  were  bound  to  give 
tiffs  as  settling  the  law  in  this  State,  effect.  To  do  so  would  be  in  accordance 
that  a  common  carrier  cannot,  by  special  with  a  long  and  unbroken  course  of  de- 
contrmct,  limit  his  liability.  Though  the  cision  in  England,  and  in  many  of  our 
court  was  divided  in  opinion,  the  cause  sister  States,  and  in  all  of  them,  I  believe, 
does  not  seem  to  have  been  carried  to  the  where  the  question  has  arisen,  excepting 
court  for  the  correction  of  errors,  and  Ohio ;  and  would  be  in  harmony  with  the 
we  are  not  therefore  sure  of  what  would  views  of  all  the  elementary  writers  on 
have  been  the  decision  of  the  court  of  the  subject.  It  is  unnecessary  to  go  into 
last  resort  But  the  clear  conviction  of  a  particular  examination  of  the  authori- 
all  of  us,  that  the  case  of  Gould  v.  Hill  ties  cited.  I  content  myself  with  the  re- 
was  not  correctly  decided,  supported  as  mark,  that  the  doctrine'  is  fully  asserted 
we  are  by  the  Supreme  Court  of  the  by  Story,  Chitty,  Kent,  and  Angell,  and 
United  States  (Merchants  Bank  v.  New  most  abundantly  sustained  by  the  author- 
Jersey  Steam  Navigation  Company,  6  ities  to  which  they  refer.  But  in  the  case 
How.  344),  and  the  great  importance  of  of  Gould  v.  Hill  (supra).  Justice  Cowen 
the  question  to  a  commercial  people,  h^ld  a  contrary  doctrine ;  that  it  was  not 
especially  the  importance  of  uniformity  competent  for  a  common  carrier  to  re- 
between  the  courts  of  the  State  and  strict,  by  speclad  contract,  his  common- 
Union  in  the  rules  of  law  regulating  com-  law  liability ;  and  that  where  the  defend- 
mercial  transactions,  compel  us  respect-  ant,  being  a  common  carrier,  on  receiving 
fully  to  dissent  from  the  judgment  in  the  plaintifiPs  goods  for  transportation, 
that  ease."  Stoddard  v.  Long  Island  R.  R.  gave  him  a  memorandum  by  which  he 
Co.  is  to  the  same  effect.  In  Parsons  promised  to  forward  the  goods  to  their 
V.  Monteath,  the  defendants  being  com-  place  of  destination,  danger  of  Jirt,  &c., 
mon  carriers  on  the  £rie  Canal  between  excepted,  the  defendant  was  liable  for  a 
Albany  and  Buffalo,  and  occupying  a  loss  by  fire  although  not  resulting  from 
warehouse  on  the  pier  at  Albany,  fieir  negligence.  The  learned  Justice  puts 
agent  in  New  York  received  goods  there  his  decision  wholly  on  the  ground  of 
belonging  to  the  plaintiff,  and  gave  a  re-  public  policy,  and  refers  to  his  reasoning 
oeipt  or  shipping-bill  therefor,  in  the  m  the  case  of  Cole  t;  Good  wm  (19  Wend. 
name  of  the  defendants,  by  which  they  261);  the  substance  of  which  is  (p.  281), 
agreed  to  transport  the  goods  to  Brighton  that  a  common  carrier's  business  is  of  a 
Locks,  "  the  danger  of  the  lakes,  of  fire,  public  nature ;  that  he  is  a  pubjic  ser- 
&c.,  and  acts  of  Providence  excepted."  vant,  and  bound  to  perform  the  duties  of 
The  goods  reached  Albany  on  the  mom-  his  ofllce,  and  that  he  should  no  more  be 
ing  of  August  17, 1B48,  and  were  taken  permitted  to  limit  or  vary  his  obligations 
from  the  tow-boats  unto  the  defendant's  or  llabilitiefl  by  contract,  than  a  sherifi^ 


(it)  Gould  V,  HiU,  2  Hill  (N.  T.),  623. 
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haB  any  efficacy.  But  this  case  seems  to  rest  upon  a  pre- 
vious decision^  (I)  that  the  carrier's  responsibility  is  not  affected 
by  a  notice  from  him  made  known  to  the  other  party ;  and  upon 
the  difficulty  of  distinguishing  this  from  an  express  contract. 

Undoubtedly  it  may  be  difficult  to  discnminate  very  clearly 
between  the  case  where  the  carrier  and  the  sender  expressly  agree 

that  the  carrier  shall  not  be  responsible  for  the  property, 
*  238   *  and  that  in  which  the  carrier  says  to  the  sender,  "  K  you 

send  goods  by  me,  I  will  not  be  responsible  for  them,"  and 

or  latler,  or  any  other  officer  appointed  might,  were  the  question  entirely  open, 
bjr  law.     The  only  question  with  me  is,  prefer  a  different  one."     The   learned 
how  far  we  are  bound  by  the  case  of  Judge  then  proceeds  to  declare  his  disap- 
Oould  V.  Hill,  and  whether  the  maxim,  proval  of  Gould  v,  HiU  upon  principle, 
stare  decisis,  in  consequence  of  it  is  to  admitting  the  question  to  be  still  an  open 
gorem  the  present  case.     It  is  the  only  one,  and  concludes :  "  In  every  light  that 
reported  case  where  this  precise  question  I  have  been  able  to  view  the  question,  I 
has  been  decided  in  that  way  in  this  am  forced  to  the  conclusion,^that  the  rule 
State.    No  case  that  I  am  aware  of  has  in  Gould  v.  Hill,  is  not,  and  ought  not  to 
followed  it,  affirming  the  doctrine.    Nel-  be,  the  law ;  that  It  is  opposed  to  reason 
son,  then  Chief  Justice  of  this  court,  dis*  as  well  as  to  authority,  and  ought  not  to 
sented  from  the  decision.    I  am  diposed  be  followed."    And  in  the  case  of  Moore 
therefore  to  think,  in  view  of  the  great  v.  Evans,  14  Barb.  624,  Gould  p.   Hill 
importance  of  the  question,  and  its  con-  is  again  explicitly  overruled.    See  also 
nection  with  so  large  a  branch  of  the  Stoddard  v.  Long  Island  R.  R.   Co.  5 
commerce  of  the  country,  that  we  ought  Sandf.  180;   Dorr  v.  The  New  Jersey 
to  take  the  responsibility  of  overruling  Steam  Navigation  Co.  1  Kern.  486.    The 
it,  providing  we  think  it  not  in  accor£  result  is,  that  there  is  no  case  which  is 
ance  with  the  settled  law  of  the  land.    It  any  longer  to  be  regarded  as  an  author- 
is  a  question  in  relation  to  which,  almost  ity,  that  decides  that  an  express  contract 
above  all  others,  the  law  should  be  uni-  between  the  owner  of  goods  and  a  car- 
form  throughout  the  commercial  world,  rier,  limiting  the  liability  of  the  latter 
especially  among  the  different  States  of  is  void.    For  cases,  besides  those  already 
the  Union.     It  relates  to  transactions,  dted,  which  hold  that  such  a  contract  is 
which,  in  their  nature,  expand  themselves  valid  and  binding,  see   the   following: 
over  and  through  extensive  districts  of  Swindler   v.  Hilliard,  2  Rich.  L.  286; 
country,  and  to  places  widely  separated  Camden  L  Amboy  Railroad  Co.  v.  Bal- 
from  each  other.    No  one  can  fail  to  per-  dauf ,  16  Penn.  St  67 ;  Bingham  v.  Rogers, 
oeive  the  great  inconvenience  that  must  6  W.  &  S.  406 ;   Beckman  v.  Shouse,  5 
result  from  having  different  and  hostile  Rawle,  179;  Reno  v.  Hogan,  12  B.  Mon. 
rules  on  the  subject  prevailing  between  63;    Farmers    &    Mechanics    Bank    v. 
the  different  Atlantic  cities,  or  between  Champlain  Transportation   Co.  28  Vt. 
them  and  the  Western  Sutes.     If  it  be  186 ;  Kimball  v.  Rudand  &  B.  R  R.  Co. 
true,  as  I  think  is  undeniable,  that  bv  26  Vt.  247;   Sager  i;.  The  Portomouth 
the  law  as  entirely  settled  in  England,  R.  R.  Co.  31  Me.  228 ;  Walker  v.  York 
and  in  most  of  the  United  Stetes,  and  as  &  N.  Biidland  R.  Co.  3  Car.  &  E.  270; 
held  by  tiie  most  eminent  jurists  of  the  Roberts  v,  Riley,  16  La.  An.  103.    See 
oountry,  a  common  carrier  may,  by  spe-  also  the  editor's  notes  to  Austin  v.  The 
cial  contract  with  his  employer,  limit  his  M.  S.  &  L.  Railway  Co.  11  £.  L.  &  £. 
liability  and  relax  the  rigor  of  the  com-  606;  a.  a  11  C.  B.  464,  and  Carr  o.  The 
mon-law  rule  applicable  to  his  position,  I  L.  &  Y.  Railway  Co.  14  £.  L.  &  £.  340 ; 
think  we  ought  not  to  hesitate  in  giving  8.  c.  7  Exch.  707,  where  the  cases  are 
the  law,  so  declared,  effect  in  the  case  at  collected.    And  Slim  v.  The  Northern 
bar,  notwithstanding  the  isolated  authoi^  Railway  Co.  26  £.  L.  ft  £.  297 ;  s.  c.  14 
ity  in  this  court  which  stands  opposed  to  C  B.  647  ;  Smith  v.  N.  Y.  Centr.  R.  R. 
it.    I  think  the  rule  as  laid  down  by  Jus-  Co.  29  Barb.  132.    To  what  extent  a  cai^ 
tice  Cowen,  should  be  regarded  as  a  devi-  rier  may  thus  exempt  hmiself  from  his 
ation  from  the  true  one,  from  which  the  common-law  liability,  we  shall  inquire  in 
court  should  return  at  the  earliest  oppor-  another  note, 
tunlty,  and  that,  too,  notwithstanding  we         (/)  Cole  u.  Goodwin,  19  Wend.  26L 
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the  seuder  thereafter,  without  reply,  sends  goods  by  him.  But 
we  think  there  may  be  a  real  difference.  The  rule  of  law,  derived 
from  public  policy,  may  not  go  so  far  as  to  say  that  the  carrier 
and  the  sender  shall  not  agree  upon  the  terms  on  which  the  goods 
are  to  be  transported ;  but  it  may  nevertheless  say,  that  the  car- 
rier has  neither  the  right  to  force  such  an  agreement  on  the 
sender,  nor  to  infer,  merely  from  his  eUeneey  that  he  accepts  the 
proposed  terms,  (m)  ^  He  may  be  silent,  either  because  he  assents 
to  them,  or  because  he  disregards  them,  and  chooses  to  stand 
upon  the  rights  which  the  law  secures  to  him.  The  passenger 
who  may  be  about  to  enter  a  boat  or  a  car  with  his  baggage, 
learns,  by  reading  the  ticket  which  he  buys,  that  if  he  puts  that 
baggage  on  board  it  will  be  at  his  own  risk  all  the  way.  He  has 
a  right  to  disregard  such  notice ;  to  say  it  is  not  true ;  to  deliver 
his  baggage  to  the  proper  person,  placing  it  under  the  responsi- 
bilities which  lie  upon  the  carrier  by  the  general  law.  To  hold 
otherwise  would  be  to  say,  not  merely  that  carrier  and  sender 
may  agree  to  relieve  the  carrier  from  his  peculiar  liability,  but 
that  the  carrier  has  a  right  to  force  this  agreement  on  the  sender ; 
which  is  a  very  different  thing,  (n)  * 


(»)  In  SimoDs  v.  Great  Western  B. 
Co.  2  C.  B.  (h.  8.)  020,  the  plaintiff  was 
told  by  the  clerk,  who  offer^  a  paper  to 
be  signed,  *'that  the  signature  was  a 
mere  form,"  and  it  was  held,  that  the 
goods  were  not  delivered  to  tiie  carriers 
under  the  special  contract. 

(a)  The  question  whether  a  public 
notice,  brought  to  the  knowledge  of  the 
bailor,  will  constitute  such  special  con- 
tract, or  be  equivalent  thereto,  is  per- 


haps not  entirely  settled,  but  the  decided 
weight  of  authority  is  that  it  will  not 
The  first  case  in  which  it  was  expressly 
ruled  that  such  a  notice  was  valid  and 
bindmg,  is  that  of  Having  v.  Todd,  1 
Stark.  72,  decided  in  1816.  For  several 
years  previous  to  this,  as  we  shall  pres- 
ently see,  carriers  had  been  in  the  habit 
of  publishing  notices  to  the  effect  that 
they  would  not  be  responsible  for  goods 
beyond  a  certain  value,  unless  their  true 


1  Where  apassenger  deposited  soods  at  a  cloak-room  of  a  railway  sution,  and  received 
a  ticket  therelor,  on  the  back  of  which  he  saw  certain  condidons  restricting  the  liability 
of  the  company,  but  did  not  read  them,  it  was  held,  that  the  goods  were  deposited  sub- 
ject to  the  conditions,  and,  being  applicable  to  a  loss  of  the  gowls,  the  company  was  not 
liable,  the  conditions  not  having  been  complied  with.  Harris  v.  Great  Western  R.  Co. 
1  Q.  B.  D.  515.  See  Parker  v.  South  Eastern  B.  Co.  1  C.  P.  D.  618;  S  C.  P.  D.  416. 
But  Henderson  v.  Stevenson,  L.  R.  8  H.  L.  Sc.  470,  decided  that  if  the  person  receiving 
the  ticket  does  not  know  that  there  is  any  writing  on  the  back  of  the  ticket,  he  is  not 
bound  bj  a  condition  printed  on  the  back. 

<  That  the  mere  buying  a  ticket  and  uking  baggage  checks  do  not  constitute  such  an 
agreement,  see  Baltimore,  Ac  R.  Co.  v.  Campbell,  36  Ohio  St.  647.  That  assent  to 
the  carrier's  limitation  of  liabilitj  must  be  express,  see  Gaines  v.  Union  Trans.  Co.  26 
Ohio  St.  418:  that  the  receipt  cannot  limit  liability  against  negligence,  see  Bosoowitz  v. 
Adams  Ex.  Co.  93  III.  523 ;  and  that,  if  assented  to,  it  is  binding,  though  not  signed  bv 
the  shipper,  see  Erie  R.  Co.  ».  Wilcox,  84  HI.  239.  See  Railroad  Co.  v,  Bfanuf  Co.  16 
Wall.  818,  to  the  {xiint  that  an  unsized  printed  notice  on  the  back  of  a  receipt  does  not 
amount  to  a  special  contract  limiang  the  carrier's  common-law  liability,  although  the 
receipt  may  have  been  taken  by  the  consignee  without  dissent.  Where  a  receipt  con- 
tained exemptions  in  fkvor  of  companies  other  than  the  carrier  receiving,  the  latter 
cannot  take  the  bene6t  of  them.    Merchants'  Trans.  Co.  v.  BoUes,  80  111.  473. 
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It  has  been  held  recently  in  Massachusetts,  that  there  is  no 

Talne  was  disclcMed,  and  freight  paid  may  exclude  it  altogether,  and  that  thev 
accordingly  ;  and  these  notices  had  re-  may  say,  we  will  have  nothing  to  do  with 
ceiyed  the  sanction  of  the  courts.  In  fire."  HoUvyd:  "They  were  bound  to 
the  case  of  Ellis  v.  Turner,  8  T.  R.  631,  receive  the  goods."  Lord  Ellenborough  : 
decided  in  1800,  a  notice  of  a  different  "Yes,  but  they  may  make  their  own 
character  made  its  appearance.  It  was  terms.  I  am  sorry  the  law  is  so ;  it 
an  action  against  the  defendants  as  ship-  leads  to  very  great  negligence."  The 
owners  for  the  loss  of  goods.  They  had  next  year  came  the  case  of  Leeson  r. 
published  a  notice  to  the  effect  that  they  Holt,  1  Stark.  186.  The  plaintiff  in  this 
would  not  be  answerable  for  any  loss  or  case  had  sent  some  chairs  by  the  def end- 
damage  that  might  happen  to  any  cargo,  ant,  who  was  a  common  carrier.  The 
unless  such  loss  or  damage  should  be  oc-  defendant  had  giren  a  notice  to  the 
casioned  by  the  want  of  ordinary  care  and  effect  that  all  housfhold  furniture  sent  by 
diligence  in  the  master  and  crew,  in  which  him  would  be  entirely  at  the  ri«k  of  the 
case  they  would  pay  £10  per  cent  on  the  owner  as  to  damage,  breakage,  &c.  Lord 
loss  or  damase,  provided  such  payment  EUtnhorfmgh^  in  summing  up  to  the  junr, 
did  not  exceed  the  value  of  the  vessel,  but  said :  "  If  this  action  had  been  brought 
that  they  were  willing  to  insure  against  twenty  years  ago,  the  defendant  would 
all  accidents,  on  receiving  extra  freight  have  heen  liable,  since,  by  the  common 
in  proportion  to  the  value.  The  case,  law.  a  carrier  is  liable  in  all  cases  ex- 
however,  went  off  upon  another  point,  cept  two;  where  the  loss  is  occasioned 
so  that  the  validity  oi  the  notice  did  not  by  the  act  of  God,  or  of  the  king's 
come  in  question.  In  1804,  came  the  enemies,  using  an  overwhelming  force, 
case  of  Lyon  v,  Mells,  8  East,  428,  in  which  persons  with  ordinary  means  of 
which  a  notice  of  the  same  import  had  resistance  cannot  guard  against.  It 
been  given.  But  tliis  case  also  went  off  was  found,  that  the  common  law  im- 
without  drawing  in  question  the  validity  posed  upon  carriers  a  liability  of  ruin- 
of  the  notice.  In  1818,  in  the  case  of  ous  extent,  and,  in  consequence,  quail- 
Evans  V,  Soule,  2  M.  &  Sel.  1,  a  notice  fications  and  limitations  of  that  liability 
appeared  which  extended  the  exemption  have  been  introduced  from  time  to  time, 
of  the  carrier  still  further.  That  also  till,  as  in  the  present  case,  they  seem  to 
was  an  action  against  the  owner  of  a  have  excluded  all  responsibility  whatso- 
vessel.  He  had  eiven  notice  that  he  ever;  so  that,  under  the  terms  of  the 
should  not  consider  himself  liable  to  present  notice,  if  a  servant  of  the  carriers 
make  good  to  any  extent  any  loss  or  had,  in  the  most  wilful  and  wanton  man- 
damage  arising  from  any  accident  or  ner,  destroyed  the  furniture  intrusted  to 
misfortune  whatever,  unless  occasioned  them,  the  principals  would  not  have  been 
by  the  actual  negligence  of  the  master  liable.  If  the  parties  in  the  present  case 
or  mariners.  The  plaintiff's  counsel  did  have  so  contracted,  the  plaintiff  must 
not  deny  the  validity  of  the  notice,  but  abide  by  the  agreement,  and  he  must  be 
contended  that  it  had  been  waived.  The  taken  to  have  so  contracted,  if  he  chooses 
court  merely  decided  that  it  had  not  to  send  his  goods  to  be  carried  after  notice 
been  waived,  and  gave  judgment  for  the  of  the  conditions.  The  question  then  is, 
defendant.  Thus  stood  the  cases  when  whether  there  was  a  special  contract.  If 
Having  v.  Todd  came  up,  in  1815.  This  the  carriers  notified  their  terms  to  the 
was  an  action  against  the  defendants,  person  bringing  the  goods,  by  an  adver- 
who  were  lightermen,  for  the  loss  of  tisement,  which,  in  all  probability,  must 
goods  intrust^  to  them  to  carry.  It  ap-  have  attracted  the  attention  of  Uie  per- 
peared  that  the  goods,  while  in  the  de-  son  who  brought  the  goods,  they  were 
lendants'  custody,  had  been  accidentally  delivered  upon  those  terms ;  but  the  ques- 
destroyed  by  fire,  and  the  question  was,  tlon  in  these  cases  always  is,  whether  the 
whether  they  were  liable  for  the  loss,  delivery  was  upon  a  special  contract" 
It  appeared  that  they  had  so  limited  This  is  the  last  that  we  hear  of  notices  of 
their  responsibility  by  a  notice,  that  it  this  character  in  England,  until  they 
did  not  extend  to  a  loss  by  fire.  Holreyd,  were  finally  put  an  end  to  by  the  Carriers 
for  the  plaintiff,  submitted  **  whether  the  Act  already  alluded  to.  See  the  act, 
defendants  could  exclude  their  responsi-  post,  p.  *241,  note  (r).  On  this  side  of  the 
bility  altogether.  This  was  going  fui^  Atlantic  these  notices  were  extensively 
ther  than  had  been  done  in  the  case  of  discussed,  for  the  first  time,  in  HoUister 
carriers,  who  had  only  limited  their  re-  v.  Nowlen,  19  Wend.  234,  and  Cole  v, 
sponsibility  to  a  certain  amount."  But,  Goodwin,  id.  261.  These  cases  were  de- 
per  Lord  ElUnborouffh :"  Since  they  can  cided  in  1888.  The  defendants  in  both 
limit  it  to  a  particular  sum,  I  think  they  cases  were  coach  proprietors,  and  had 
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legal  presumption  that  a  passenger  on  a  railroad  read  a  notice 


Eablished  notices  to  the  effect  that  all 
aggage  sent  bj  their  lines  woold  be  at 
the  fiSk  of  the  owners.  The  Supreme 
Court  of  New  York,  after  a  most  careful 
consideration  of  the  question,  declared 
that  the  notices  were  of  no  avail ;  that 
the  defendants  were,  notwithstanding, 
subject  to  all  their  common-law  liabil- 
ity. Mr.  Justice  Cowen,  who  deliv- 
ered the  opinion  in  the  last  case,  placed 
the  judgment  of  the  court,  as  we  have 
already  seen,  on  grounds  of  public  policy, 
which  extended  equally  to  such  notices 
and  to  special  contracts.  But  in  the  for- 
mer case  the  opinion  was  delivered  by 
Mr.  Justice  Branson,  and  he  took  the 
ground  that  such  notices  were  not,  upon 
sound  principles  of  construction,  equiva- 
lent to  a  special  contract.  Upon  this 
point  he  uses  the  following  language: 
"  Conceding  that  there  may  be  a  special 
contract  for  a  restricted  liability,  such  a 
contract  cannot,  I  think,  be  inferred  from 
a  general  notice  brought  home  to  the 
employer.  The  argument  is,  that  where 
a  party  delivers  goods  to  be  carried,  after 
seeing  a  notice  that  the  carrier  intends  to 
limit  his  responsibility,  his  assent  to  the 
terms  of  the  notice  may  be  implied.  But 
this  argument  entirely  overlooks  a  very 
important  consideration.  Notwithstand- 
ing the  notice,  the  owner  has  a  right  to 
insist  that  the  carrier  shall  receive  the 
goods  subject  to  all  the  responsibilities 
Incident  to  his  employment  If  the  de* 
livery  of  goods  under  such  circumstances 
aathoriaes  an  implication  of  any  kind, 
the  presumption  is  as  strong,  to  say  the 
least,  that  tiie  owner  intended  to  insist  on 
his  legal  rights,  as  it  is  that  he  was  will- 
ing to  yield  to  the  wishes  of  the  carrier. 
If  a  coat  be  ordered  from  a  mechanic, 
after  he  has  given  the  customer  notice 
that  he  will  not  furnish  the  article  at  a 
leas  price  than  one  hundred  dollars,  the 
assent  of  the  customer  to  pay  that  sum, 
though  it  be  double  the  value,  may  per- 
haps be  implied;  but  if  the  mechanic  had 
been  under  a  legal  obligation,  not  only  to 
furnish  the  coat,  but  to  do  so  at  a  reason- 
able price,  no  such  implication  could 
arise.  Now  the  carrier  is  under  a  legal 
obligation  to  receive  and  convey  the 
goods  safely,  or  answer  for  the  loss.  He 
has  no  right  to  prescribe  any  other  terms ; 
and  a  notice  can,  at  the  most,  only 
amount  to  a  proposal  for  a  special  con- 
tract, which  requires  the  assent  of  the 
other  narty.  Putting  the  matter  in  the 
most  favorable  light  for  the  carrier,  the 
mere  delivery  of  goods,  after  seeing  a 
notice,  cannot  warrant  a  stronger  pre- 
somption  that  the  owner   intended    to 


assent  to  a  restricted  liability,  on  the  part 
of  the  carrier,  than  it  does  that  he  in- 
tended to  insist  on  the  liabilities  imposed 
by  law ;  and  a  special  contract  cannot  be 
implied  where  there  is  such  an  equipoise 
of  probabilities."  To  the  same  effect  are 
the  remarks  of  Redfieldy  J.,  in  Fanners 
and  Mechanics  Bank  v.  The  Champiain 
Transportation  Co,  23  Vt.  186, 205.  "  We 
are  more  inclined,"  says  he,  "to  adopt 
the  view  which  the  American  cases  have 
taken  of  this  subject  of  notices  by  com- 
mon carriers,  intended  to  qualify  their 
responsibility,  than  that  of  the  English 
courts,  which  thev  have,  in  some  in- 
stances, subsequently  regretted.  The  con- 
sideration that  carriers  are  bound,  at  all 
events,  to  carry  such  parcels,  within  the 
general  scope  of  their  business,  as  are 
offered  to  them  to  carry,  will  make  an 
essential  difference  between  the  effect  of 
notices  by  them,  and  by  others  who  have 
an  option  in  regard  to  work  which  they 
undertake.  In  the  former  case,  the  con- 
tractor having  no  right  to  exact  unreason- 
able terms,  his  giving  public  notice  that 
he  shall  do  so,  where  those  who  contract 
with  him  are  not  altogether  at  his  mercy, 
does  not  raise  the  same  presumption  of 
acquiescence  in  his  demands  as  arises  in 
those  cases  where  the  contractor  has  the 
absolute  right  to  impose  his  own  condi- 
tions. And  unless  it  be  made  clearly 
to  appear,  that  persons  contracting  with 
common  carriers  expressly  consent  to  be 
bound  by  the  terms  of  such  notices,  it 
does  not  appear  to  us  that  such  acquies- 
cence ought  to  be  inferred."  Ana  see 
Kimball  v.  Rutland  &  B.  R.  R.  Co.  26  Vt. 
247.  The  same  doctrine  is  held  in  Crouch 
V.  London  &  North- Western  R.  Co.  14  C. 
B.  255 ;  Clark  v.  Faxton,  21  Wend.  158 ; 
N.  J.  Steam  Nav.  Co.  v.  Merchants  Bank, 
6  How.  844 ;  Dorr  v.  N.  J.  Steam  Nav. 
Co.  4  Sandf .  180 ;  Parsons  v.  Monteath, 
13  Barb.  853;  Stoddard  v.  The  Long 
Island  Railway  Co.  5  Sandf.  180;  Fish 
V.  Chapman,  2  Ga.  894;  Moses  r.  Bos- 
ton &  M.  R.  R.  Co.  4  Foster  (N.  H.),  71 ; 
Davidson  v.  Graham,  2  Ohio  St.  181.  See 
ante,  note  (,/ ).  Some  of  our  courts,  how- 
ever, even  'since  HolUster  v.  Nowlen,  and 
Cole  V.  Goodwin  were  decided,  have  held 
similiar  notices  valid.  But  they  have 
generally  done  so  with  reluctance,  and 
upon  the  ground  that  they  considered 
themselves  bound  by  the  decisions  of 
their  predecessors.  See  C  &  A.  Rail- 
road Co.  V.  Baldauf,  16  Penn.  St.  67; 
Laing  v.  Colder,  8  Penn.  St.  479 ;  Bing- 
ham V.  Rogers,  6  W.  &  S.  500.  See  also 
Sager  i;.  The  Portsmouth  Railroad  Co. 
31  Me.  228.     We  think  there  cannot  be 
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on  the  back  of  a  check  given  him,  having  on  its  face  the  words, 
^^  look  on  the  back."  (nn)  In  Louisiana  a  carrier  receiving  a  pack- 
age of  gold  with  knowledge  of  its  contents,  defended  against  a 
claim  for  its  value,  hy  showing  that  the  printed  receipt  which 
mentioned  no  amount,  limited  the  liability  of  the  carrier  to  fifty 
dollars,  unless  the  actual  value  were  stated  on  the  receipt,  and 
the  defence  was  held  insufficient,  (no)  ^  A  notice  given  to  a 
person  only  employed  to  deliver  the  goods  to  the  carrier,  is  not 
sufficient  unless  the  bailor  has  knowledge  of  it ;  (np)  nor  is  a 
written  or  printed  notice  which  cannot  easily  be  read,  as  where 
one  was  covered  up  by  the  revenue  stamp,  (nq)  ^  The  agreement 
by  which  the  liability  of  the  carrier  is  limited,  must  indeed  be 
proved  like  any  other  contract,  (wr) 

*  239       *  A  carrier  binds  himself  also  by  his  contracts ;  and  it  is 

held,  that  a  railroad  company  is  bound  by  its  advertised 

*  240   time-tables,  *  perhaps  as  by  its  contract,  and  certainly  as  by 

its  representation,  to  which  it  was  its  duty  to  conform,  (o) 
But  it  has  been  held  in  England  that  there  is  no  contract  that  a 
train  will  arrive  at  the  hour  at  which  it  usually  arrives,  (oo)  * 

But  although  the  common  carrier  cannot,  by  a  mere 
*241    notice,  *  extinguish  his  peculiar  liability,  yet  he  can  in 

this  way  materially  modify  and  qualify  it.  (/?)  A  public 
notice,  so  spread  abroad  that  all  might  know  it,  and  brought  to 
the  distinct  knowledge  of  the  sender,  would  undoubtedly  justify 

much  doabt  that  the  doctrine  so  firmly  (np)  Fillebrown  v.  Grand  Tmnk  R.  B. 

established  in   New  York,  and  in   the  Co.  o5  Me.  4fiSi. 

Supreme  Court  of  the  United  States,  wiU  {ng)  Perry  v.   Thompson,   08    Mass 

generally  be  adopted  in  this   country,  249. 

wherever  the  question  still  remains  open.  (nr)  Southern  Ex.  Co.  v,  Puroell,  37 

{nn)  Maione  v,  Boston,  &c.  R.  R.  Co.  6a.  103. 
12  Gray,  888;  Blumenthai  v.  Brainerd,  (o)  Denton  v.  G.  N.  R.  Co.  6  £.  &   B. 

88  Vt.  402;  Adams  Ex.  Co.  t;.  Nock,  2  860. 
Durall,  662.  (ooj  Lord  v.  Midland  R.  R.  Co.  Law 

(no)  Kember  v.  Southern  Express  Co.  Rep.  2  C.  P.  339. 
22  La.  An.  160.  (p)  Pardington  o.   S.  W.  R.    Co.    1 

Hurl.  &  N.  892. 

1  In  Oppenheimer  v.  U.  S.  Ex.  Co.  69  HI.  60,  it  was  held  that  a  carrier  reoeiring  a 
package  of  jewelry  worth  $3,800,  without  knowledge  of  its  value,  and  givine  a  similar  re- 
ceiptTnad  a  good* defence  on  the  ground  of  unfair  conduct  on  the  part  of  the  shippers  of 
the  goods. 

2  Where  a  passenger  in  a  dimly  lighted  car  deliyers  his  baggage  check  to  an  express 
messenger,  ana  receives  in  return  a  c^d  or  receipt  on  which  the  check  number  is  entered, 
and  ^ich  also  contains  an  agreement  limiting  the  liability  of  the  express  company, 
printed  in  much  sm^ler  type  than  the  rest  of  tlw  card,  and  illegible  where  the  passenger 
IS  sitting,  such  printed  matter  does  not  form  a  contract  between  the  parties.  Bloasom 
r.  Dodd,  43  N.  Y.  264. 

'  For  a  discussion  of  a  railroad  oonipany's  liability  for  want  of  punctuality,  see  Le 
Blanche  v.  London,  &c.  K.  Co.  1  C.  P.  u,  286. 
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the  carrier  who  proposed  to  confine  himself  to  certain  depart- 
ments, or  to  exclude  certain  classes  of  goods,  and  in  accordance 
therewith  refused  to  take  parcels  of  the  excluded  description. 
For  a  common  carrier  does  not  necessarily  agree  to  take  all  sorts 
of  goods,  any  more  than  he  does  to  carry  them  to  all  places.  An 
express  between  Boston  and  New  York  does  not  agree  to  carry 
a  load  of  hay,  or  a  cargo  of  cotton.  The  carrier  has  a  right  to 
refuse,  without  notice,  articles  which  obviously  differ  from  his 
usual  course  of  business,  and  he  has  also  a  right  to  define  and 
limit  that  business,  and  give  notice  accordingly,  (j) 

So  too,  he  has  a  right  to  say  to  all  the  world  and  to  each  sender, 
that  he  will  not  carry  goods  beyond  a  certain  value ;  or  that,  if  he 
carries  such  goods,  he  must  be  paid  for  it  by  a  premium  on  the 
increased  risk.  This  is  reasonable;  and  it  is  consistent  with 
public  policy,  because  it  tends  to  give  the  carrier  exact  knowledge 
of  what  he  carries,  and  of  what  risks  he  runs,  and  thus  to  induce 
him  to  take  the  proper  care,  and  proportion  his  caution  and  his 
means  of  security  to  the  value  of  the  goods,  (r)    But  in  the  con- 

{q)  Wiae  0.  0.  W.  B.  Co.  1  HurL  &  N.  of  the  true  yalue  of  the  parcel,  nor  was 

<S3.  any  extra  freight  paid;   and  the  court 

(r)  The  notices  now  ailaded  to  have  held  that  the  defendant  was  protected  by 
often  been  confounded  with  those  which  his  notice.    From  this  time  until  the  pas- 
exempt  the  carrier  absolutely  from  his  sage  of  the  Carriers  Act,  effect  was  given 
liabili^,  and  which,  as  we  have  seen  in  to  similar  notices  in  Harris  v.  Packwood, 
note  (n),  atUe,  are  not  held  vaUd.    But  it  3  Taunt.  264  (1810) ;  Beck  0.  Evans,  16 
is  rerw  important  that  the  two  should  be  East,  244  (1812) ;  Levi  v.  Waterhouse,  1 
kept  distinct    We  have  seen  that  there  Price,  280  (1815) ;  Bodenham  v.  Bennett, 
are  bat  two  cases  in  the  English  books,  4  id.  31  (1817) ;  Smith  v.  Home,  8  Taunt. 
and  those  Nisi  Prim  cases,  in  which  the  144  (1818) ;  Birkett  v.  WiUan,  2   B.  A 
latter  have  been  expressly  sanctioned ;  Aid.  066  ( 1810) ;  Batsou  v.  Donovan,  4 
and  that  they  were  enture^  put  an  end  id.  21  (1820) ;  Gamett  0.  Willan,  6  id  53 
to  bT  the  Carriers  Act.    On  the  other  (1821);    Sleat  r.  Flagg,  id.  342  (1822) 
band,  the  former  were  sanctioned  by  the  Duff  v.  Budd,  3  Br.  &  B.   177  (1822) 
courts  at  an  earlier  date,  were  recognized  Marsh  o.  Home,  5  B.  &  C.  322  (1826) 
in  a  vast  number  of  cases  previous  to  the  Brooke  v.  Pickwick,  4  Bing.  218  (1827) 
Carriers  Act,  were  established  and  regu-  Riley  o.  Home,  5  Bing.  217  (1828) ;  Brad- 
lated  by  that  act,  and  have  never,  that  ley   v,    Waterhouse,    Mood,  ft  M.   164 
we  are  aware  of,  been  repudiated  by  any  (1828),  and  many  other  cases.    In  this 
court  in  this   country   or  in  England,  state  of  things,  the  Carriers  Act,  2  Geo. 
The  case  of  Nicholson  o.  WiUau,  5  East,  IV.  and  1  Wm.  IV.  ch.  68,  was  passed. 
607,  is  generally  considered  as  the  one  in  It  is  entitled,  "  An   Act   for  the  more 
which  they  were  first  sanctioned  by  a  effectual  Protection  of  Mail  Contractors, 
Judicial  decision.    There  the  defendant  8Uge^oach  Proprietors,  and  other  Corn- 
was  a  coach  proprietor  and  had  pub-  mon  Carriers  for  Hire,  against  the  Loss 
lished  a  notice,  the  purport  of  which  was  of,  or  Injury  to.  Parcels  or  Packages  de- 
tbat  lie  would  not  be  accountable  for  any  livered  to  them  for  Conveyance  or  Cus- 
package  whatever  (if  lost  or  damaged),  tody,  the  Value  and  Contents  of  which 
above  the  value  of  £5,   unless  insured  shall  not  be  declared  to  them  by  the  Own- 
and  paid  for  at  the  time  of  delivery,  ers  thereof."    The  first  section  recites: 
The  action  was  brought  to  recover  for  "  That  whereas  by  reason  of  the  frequent 
the  loss  of  a  parcel  delivered  to  the  de-  practice  of  bankers  and  others  of  send- 
fendant  to  carry,  containing  goods  to  the  ing  by  the  public  mails,  stase^Miaches, 
value  of  £68.    No  disclosure  was  made  wagons,  vans,  and  other  public  convey 

261 


241 


THE  LAW  OF  G0NTBACT3. 


[book  m. 


struction  of  the  notice,  it  is  held  that  all  restrictions  must  be 


ancet  hy  land,  for  hire,  parcels  and  pack- 
ages containing  money,  bills,  notes,  Jew- 
elry, and  other  articles  of  great  yalae, 
in  small  compass,  much  valuable  prop- 
erty is  rendered  liable  to  depredation,  and 
the  responsibility  of  mail  contractors, 
stage-coach  proprietors,  and  common 
carriers  for  hire,  is  greatly  increased : 
And  whereas  through  the  frequent  omis- 
sion, by  persons  sending  such  parcels 
and  packages,  to  notify  the  value  and 
nature  of  the  contents  thereof,  so  as  to 
enable  such  mail  contractors,  stage-coach 
proprietors,  and  other  common  carriers, 
by  due  diligence,  to  protect  themselves 
against  losses  arising  from  their  legal  re- 
sponsibility, and  the  difficulty  of  fixing 
{)artie8  with  knowledge  of  notices  pu^ 
ished  by  such  mail  contractors,  stage- 
coach proprietors,  and  other  common 
earners,  with  the  intent  to  limit  such 
responsibility,  they  have  become  exposed 
to  great  and  unavoidable  risks,  and  have 
thereby  sustained  heavy  losses ; "  and 
enacts :  "  That  from  and  after  the  passing 
of  this  act,  no  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier  by 
land,  for  hire,  shall  be  liable  for  the  loss  of, 
or  injury  to,  any  article  or  articles,  or  prop- 
erty of  the  descriptions  following,  that  is 
to  say,  gold  or  silver  coin  of  this  realm 
or  of  any  foreign  state,  &c.  (enumerating 
various  kinds  of  goodn),  contained  in  any 
parcel  or  package  which  shall  have  been 
delivered,  either  to  be  carried  for  hire, 
or  to  accompany  the  person  of  any  pas- 
senger, in  any  mail  or  stage-coach  or 
other  public  conveyance,  when  the  value 
of  such  article  or  articles,  or  property 
aforesaid,  contained  in  such  parcel  or 
package,  shall  exceed  the  sum  of  .£10, 
unless  at  the  time  of  delivery  thereof  at 
the  office,  warehouse,  or  receiving-house, 
of  such  mail  contractor,  stagecoach  pro- 
prietor, or  other  common  carrier,  or  to 
his,  her,  or  their  book-keeper,  coachman, 
or  other  servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  the  person 
of  any  passenger  as  aforesaid,  the  value 
and  nature  of  such  article  or  articles,  or 
property,  shall  have  been  declared  by 
the  person  or  persons  sending  or  deliver- 
ing the  same,  and  such  increased  charge 
as  hereinafter  mentioned,  or  an  en- 
gagement to  pay  the  same,  be  ac- 
cepted by  the  person  receiving  such 
parcel  or  package."  Sect.  2  enacts  : 
**  That  when  any  parcel  or  package,  con- 
taining any  of  the  articles  above  speci- 
fied, shall  be  so  delivered,  and  its  value 
and  contents  declared  as  aforesaid,  and 
■uch  value  shall  exceed  the  sum  of  £10, 
it  shall  be  lawful  for  such  mail  contract- 
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ors,  stage-coach  proprietors,  and  other 
common  carriers,  to  demand  and  receive 
an  increased  rate  of  charge,  to  be  notified 
by  some  notice  affixed  in  legible  charac- 
ters in  some  public  and  conspicuous  part 
of  the  office,  warehouse,  or  other  receiv- 
ing-house where  such  parcels  or  packages 
are  received  by  them  for  the  purpose  of 
conveyance,  stating  the  increased  rates 
of  charge  required  to  be  paid,  over  and 
above  the  oitlinary  rate  of  carriage,  as 
a  compensation  for  the  greater  risk  and 
care  to  be  taken  for  the  safe  conveyance 
of  such  valuable  articles,  and  all  persons 
sending  or  delivering  parcels  or  packages 
containing  such  valuable  articles  as  afore 
said,  at  such  office,  shall  be  bound  by 
such  notice  without  further  proof  of  the 
same  having  come  to  their  knowledge." 
Sect.  3  enacts :  "  That  when  the  value 
shall  have  been  so  declared,  and  the  in- 
creased rate  of  charge  paid,  or  an  engage- 
ment to  pay  the  same  shall  have  been 
accepted  as  hereinbefore  mentioned,  the 
person  receiving  such  increased  rate  of 
charge,   or   accepting   such    agreement, 
shall,  if  thereto  required,  sign  a  receipt 
for  the  package  or  parcel,  acknowledging 
the  same  to  have  been  insured,  which 
receipt  shall  not  be  liable  to  any  stamp 
duty;  and  if  such  receipt  shall  not  be 
given  when  required,  or  such  notice  as 
aforesaid  shall  not  have  been  afiixed,  the 
mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier  as  aforesaid, 
shall  not  have,  or  be  entitled  to,  any  ben- 
efit or  advantage  under  this  act,  but  shall 
be  liable  and  responsible  as  at  the  com- 
mon law,  and  be  liable  to  refund  the  in- 
creased rate  of  charge."    Sect.  4  enacts : 
**  That  from  and  after  the  first  of  Sep- 
tember now  next  ensuing,  no  public  no- 
tice or  declaration  heretofore  made,  or 
hereinafter  to  be  made,  shall  be  deemed 
or  construed  to  limit  or  in  anywise  affect 
the  liability  at  common  law  of  any  such 
mail  contractor,  stage-coach  proprietor, 
or  other  public  common  carrier  as  afore- 
said, for  or  in  respect  of  any  articles  or 
goods   to   be  carried  and  conveyed  by 
them,  but  that  all  and  every  such  mail 
contractors,  stage-coach  proprietors,  and 
other  common  carriers  as  aforesaid,  shall, 
from  and  after  the  1st  September,  be  lia- 
ble as  at  the  common  law,  to  answer  for 
the  loss  of  [or]  any  hsjury  to  any  articles 
and  goods  m  respect  whereof  they  may 
not  be  entitled  to  the  benefit  of  this  act, 
any  public  notice  or  declaration  by  them 
made  and  given  contrary  thereto,  or  in 
anywise  limiting  such  liability,  notwith- 
standing."   Sect.  6  enacts:  "That  for 
the  purposes  of  this  act,  every  office. 
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taken  most  strongly  against  the  carriers,  (rr^     And  it  is  held, 

WAreboute,  or  reoeiTing-houte,  which  shall  notice  or  by  special  contract.  This  ques- 
be  used  or  appointed  by  any  mall  con-  tion  first  arose  in  the  cases  concerning 
tractor,  or  «tageK»ach  proprietor,  or  other  notices.  Man^  of  those  cases  we  have 
common  carrier  as  aforesaid,  for  the  re-  already  cited  m  tliis  note.  They  will  be 
ceiTing  of  parcels  to  be  conveyed  as  found,  npon  examination,  to  exhibit  a 
aforesaid,  shall  be  deemed  and  taken  to  considerable  degree  of  oncertainty  and 
be  the  receiTing-hoose,  warehouse,  or  of-  contrariety  of  opinion  upon  the  ques- 
fice,  for  such  mail  contractor,  stage-coach  tion.  Some  of  them  inclined  to  hold, 
proprietor,  or  other  common  carrier,  and  that  a  non-compliance  by  the  bailor 
that  any  one  or  more  of  such  mail  con-  with  the  terms  of  the  notice  was  a  fraud 
tractors,  stage-coach  proprietors,  or  com-  on  his  part,  and  consequently  that  the 
mon  carriers,  shall  be  liable  to  be  sued  carrier  was  liable  for  nothing  short  of 
by  his,  her,  or  their  name  or  names  only,  direct  nudfeiuanee ;  other  cases,  and  the 
and  that  no  action  or  suit  commenced  to  greater  number,  held  the  carrier  liable 
recover  damages  for  loss  or  injury  to  any  for  gron  negligence;  and  others  still,  held 
parcel,  package,  or  person,  shall  abate  him  liable  for  ordinary  negiigenee.  No 
lor  the  want  of  joining  any  co-proprietor  certain  rule  could  be  deduced  from 
or  copartner  in  such  mail,  stage-coach,  or  the  cases  until  Wyld  v,  Pickford,  8  M. 
other  public  conveyance,  by  land,  for  hire,  &  W.  44S.  In  that  case  the  whole  sub- 
as  aforesaid."  Sect  0  enacts :  *'  That  ject  was  elaborately  examined  and  the 
nothing  in  this  act  contained  shall  extend  Court  of  Exchequer  declared  that  the 
or  be  construed  to  annul,  or  in  anywise  carrier,  notwithstanding  his  notice,  was 
affect,  any  special  contract  between  such  bound  to  use  ordinary  care.  Parke,  B., 
mail  contractor,  stage-coach  proprietor,  said :  "  Upon  reviewing  the  cases  on 
or  common  carrier,  and  any  otlier  par-  this  subject,  the  decisions  and  dicta  will 
ties,  for  the  conveyance  of  goods  and  not  be  found  altogedier  uniform,  and 
merchandise."  The  act  contains  eleven  some  uncertainty  stUl  remains  as  to  the 
sections,  but  the  other  Hve  are  not  yerj  true  ground  on  which  cases  are  taken 
material  to  our  present  inquiry.  We  out  of  the  operation  of  these  notices.  In 
shall  have  occasion  presently  to  notice  Bodenham  v.  Bennett  (4  Price,  84),  Mr. 
some  decisions  upon  the  construction  of  Baron  Wood  considers  that  these  notices 
this  statute.  In  this  country  very  few  were  introduced  for  tlie  purpose  of 
cases  appear  to  have  arisen  upon  notices  protecting  carriers  from  extraordinary 
of  the  land  that  we  are  now  speaking  of.  events,  and  not  meant  to  exempt  them 
Dieta  may  be  focmd,  however,  sustaining  from  due  and  ordinary  care.  On  the 
them  in  Orange  County  Bank  v.  Brown,  other  hand,  in  some  cases  it  has  been 
9  Wend.  116,  and  in  Bean  v.  Green,  8  said  that  the  carrier  is  not,  by  his  notice, 
Fairf.  422,  and  they  were  very  ably  vin-  protected  from  the  consequences  of  mi*- 
dicated  by  Mr.  Justice  Cowen,  in  Cole  v.  fiaeance,  —  Lord  EUenborough,  in  Beck  v. 
Goodwin,  19  Wend.  261.  Upon  the  whole,  Evans  (Id  East,  247) ;  and  that  the  true 
in  the  language  of  Mr.  Justice  Reiffield,  construction  of  the  words, '  lost  or  dam- 
"  we  regard  it  as  well  settled,  that  the  aged,'  in  such  a  notice,  is,  that  the  carrier 
carrier  may,  by  general  notice,  brought  is  protected  from  the  consequences  of 
home  to  the  owner  of  the  things  delivered  negligence  or  misconduct  m  the  carriage 
for  carriage,  limit  his  responsibility  for  of  g(K>ds,  but  not  if  he  divests  himself 
carrying  certain  commodities  beyond  the  wholly  of  the  charge  committed  to  his 
line  of  his  general  business,  or  he  may  care,  and  of  the  character  of  carrier. 
make  his  responsibility  dependent  upon  Baglev  and  Holrogd,  JJ.,  in  Gamett  v.  Wil- 
certain  conditions,  as  having  notice  of  Ian  (6  B.  &  Aid.  67,  60).  In  many  other 
the  kind  and  quantity  of  the  things  de-  cases  it  is  said,  he  is  still  responsible  for 
posited  for  carriage,  and  a  certain  reason-  '  gross  negligence ; '  but  in  some  of  them 
able  rate  of  premium  for  the  insurance,  that  term  has  been  defined  in  such  a  way 
paid,  beyond  the  mere  expense  of  car-  as  to  mean  ordinary  negligence  (Story  on 
riase."  See  Farmers  &  Mechanics  Bank  Bailm.  §11);  that  is,  the  want  of  such 
V.  Champlain  Trans.  Co.  28  Vt.  1S6,  206.  care  as  a  prudent  man  would  take  of  his 
^It  remains  that  we  consider  to  what  ex-  own  propertv.  Beet,  J.,  in  Batson  v.  Don- 
tud  a  carrier  may  exempt  himself  from  ovan  (4  B.  i  Aid.  80),  and  DaUae^  C.  J., 
his   common-law  liability,  whether  by  in  Duff  v.  Budd  (3  Br.  &  B.  182).    The 


{rr)  Hooper  o.  Wells,  27  Cal.  11 ;  Earie  o.  Cadmus,  2  Daly,  237 ;  Hopkins  v.  West- 
oott,  6  Blatch.  64. 
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thaty  although  the  plaintiff  took  a  receipt  containing  such  notice, 

weight  of  attthority  seeiiM  to  be  in  favor  the  conrejaDoe  of  catUe.  Hdd,  that 
of  the  doctrine,  that  in  order  to  render  a  there  was  no  implied  ttlpalation  that  the 
carrier  Uable  after  tnch  a  notice*  it  ii  not  truck  should  be  fit  for  the  couTeyanoe  of 
necettary  to  proTe  a  total  abandonment  cattle ;  and  that  the  company  were  pro- 
of that  character,  or  an  act  of  wilful  mit*  tected  by  the  terms  of  the  ticket  from 
conduct,  but  that  it  is  enough  to  proTe  an  liabili^  to  the  plaintiif  for  the  damage 
act  of  ordinary  negligence, — ^ron  neg-  to  the  cattle.  It  should  be  obserr^, 
ligence,  in  the  sense  in  which  it  has  been  howerer,  that  ErU,  J.,  places  some  stress 
understood  in  the  last-mentioned  cases ;  upon  tlie  fact  that  the  contract  was  for 
and  that  the  efEect  of  a  notice,  in  tlie  the  carriage  of  Um  ttock.  He  says :  **  I 
form  stated  in  the  plea,  is,  that  the  car-  think  that  a  limitation,  however  wide  in 
rier  will  not,  unless  he  is  paid  a  premium,  its  terms,  being  in  respect  of  lire  stoc^, 
be  responsible  for  all  CTcnts  (other  than  is  reasonable ;  for  though  domestic  ani- 
the  act  of  God  and  the  Queen's  enemies),  mals  might  be  carried  sidely,  it  might  be 
by  which  loss  or  damage  to  the  owner  may  almost  impossible  to  carry  wild  ones 
arise,  against  which  events  he  is,  by  com-  without  injury/'  See  also  Moryilie  v. 
mon  law,  a  sort  of  insurer ;  but  still  he  The  Great  Northern  Railway  Co.  10  E. 
undertakes  to  eany  from  one  place  to  an-  L.  &  E.  d66.  Then  followed  the  cases  of 
other,  and  for  some  reward  in  respect  of  Austin  v.  The  M-  8.  &  L.  Railway  Co.  11 
the  carriage,  and  is  therefore  bound  to  use  E.  L.  &  E.  600 ;  s.  c  10  C.  B.  464 ;  and 
ordinary  care  in  the  custody  of  the  goods,  Carr  v.  The  L.  &  Y.  Railway  Co.  14  £. 
and  their  conveyance  to  and  delivery  at  L.  &  £.  S40;  s.  o.  7  Ezch.  707,  both  de- 
their  place  of  destination,  and  in  providing  cided  the  same  day.  In  the  former  case 
proper  vehicles  for  their  carriage ;  and  td-  a  railway  company,  letting  trucks  for 
ter  such  a  notice,  it  may  be  that  the  burden  hire,  for  the  conveyance  of  horses,  de- 
of  proof  of  damages  or  loss  by  the  want  livered  to  the  owner  of  the  horses  a  ticket, 
of  such  care  would  lie  on  the  plaintiff."  in  which  it  was  stated  that  the  owners 
We  are  not  aware,  however,  that  any  of  were  to  undertake  all  risks  of  injury  by 
the  English  cases  have  expressly  held  conveyance  or  other  contingencies;  and 
that  it  was  incompetent  for  a  carrier  to  furtlier  stipulated,  that  tlie  company 
exempt  himself  by  notice  from  the  conse-  would  not  be  liable  for  any  damages, 
quences  of  his  own  negligence,  if  he  used  however  caused,  to  horses  or  cattle.  The 
terms  which  could  receive  no  other  rea-  horses  received  damage  through  the 
sonable  construction.  But  however  this  breaking  of  an  axle,  which  was  attrib- 
may  be,  a  series  of  English  cases  since  utable  to  the  culpable  negligence  of  the 
the  Cairiers  Act,  and  within  the  last  two  company's  servants.  A  verdict  having 
years,  seem  to  have  settled  the  point  been  found  for  the  plaintiff,  a  rule  iVist 
there  that  it  is  competent  for  a  carrier  by  was  obtained  for  arresting  the  judgment. 
an  expregg  eoniraet  between  himself  and  Upon  the  argument,  tlie  counsel  in  sup- 
his  bailor  to  exempt  himself  from  liability  port  of  the  rule  insisting  that  the  defend- 
for  anything  short  of  actual  mal/eaaanoe,  ants  were  protected  from  all  liability  by 
The  first  of  these  cases  which  it  is  neces-  their  notice,  JervU,  C,  J.,  said :  "  Must 
sary  to  cite  is  that  of  Chippendale  v.  The  they  not  act  as  common  carriers,  except 
L.  &  Y.  Railway  Co.  7  £.  L.  &  £.  306,  in  so  far  as  they  limit  their  liability  by  the 
the  Queen's  Bench.  There  the  plaintiff,  ticket  1  It  seems  an  alarming  proposi- 
who  had  some  cattle  conveyed  by  a  rail-  tion  to  say  that  they  can  exempt  them- 
way  company,  received  for  them  a  ticket,  selves  from  all  liability.  If  they  are 
which  he  signed,  containing  the  terms  on  allowed  to  do  so  in  respect  of  goods,  why 
which  the  railway  company  carried  the  should  they  not  be  able  to  do  it  in  the 
cattle.  At  the  foot  of  the  ticket  there  case  of  passengers?  Supposing  they 
was  a  clause :  "  N.  B.  —  This  ticket  is  were  to  be  treated  as  gratuitous  bailees, 
issued  subject  to  the  owner  undertaking  would  they  not  be  liable  for  gross  neg- 
all  risk  of  conveyance  whatever ;  as  the  ligence  1 "  But  after  taking  time  to 
company  will  not  be  liable  for  any  injury  consider,  the  rule  was  made  absolute, 
or  damage,  howsoever  caused,  and  occurs  CnsMwoU,  J.,  delivering  the  judgment  of 
ring  to  live  stock  of  any  description  trav-  the  court  in  an  elaborate  opinion.  In 
elling  upon  the  L.  &  Y.  Railway,  or  in  Carr  v.  The  L.  &  Y.  Railway  Co.,  the 
their  vehicles."  The  plaintiff  saw  the  plaintiff,  being  the  owner  of  a  horse,  de- 
cattle  put  into  the  truck.  During  the  livered  it  to  the  defendants,  a  railway 
journey  some  of  the  cattle  got  alarmed  company,  to  be  carried  on  the  railway, 
and  broke  out  of  the  truck,  and  were  in-  subject  to  conditions  which  stated  that 
jured.  The  truck  was  so  defectively  the  ownen  undertook  all  risks  of  convey- 
constructed  as  to  be  unfit  and  unsafe  for  ance  whatsoever,  as  the  company  would 
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he  may  show  that  he  never  assented  or  accepted  the  paper  as  a 
contract.  (r«)  ^ 

not  be  recponsible  for  any  injury  or  dam-  rapid  motion,  the  noise  of  the  engine,  and 
age,  however  caused,  accruing  to  live  yarious  other  matters  are  apt  to  alarm 
stock  of  any  description  traTelling  on  them  and  cause  them  to  do  injury  to 
the  railway.    The  horse  having  been  in-  themselves.    It  is,  therefore,  very  reason- 
jnred  by  the  horse-box  being  |Hropelled  able  that  carriers  should  protect  them- 
against  some  trucks  through  the  gross  selves  against  loss,  by  making  special 
negligence  of  the  company :  Held,  PiaU,  contracts.    The  question  is,  whether  tliey 
B ,  hesitating,  that  the  company,  under  have  done  so  here.    The  jury  have  found 
the  terms  of  the  contract,  were  not  re-  that  the  defendants  have  been  guilty  of 
sponsible  for  the  injury.    But  ^iMsre,  per  gross  negligence,  and  that  must  be  taken 
Aldermm,  B.,  whether  the  company  would  as  a  fact.    In  my  opinion,  the  owner  of 
have  been  responsible  if  the  horse  had  the  horse  has  taken  upon  himself  the 
been  stolen.    Parke,  B.,  said :  "  The  ques-  risk  of  conveyance,  the  railway  company 
tion  in  this  case  turns  upon  the  notice  being  bound  merely  to  find  carriages  and 
which  was  given  by  the  defendants,  and  propelling  power;  the  terms  of  the  con- 
which  forms  the  foundation  of  the  con-  tract  appear  to  me  to  show  this.     The 
tract  between  the  parties.     It  is  plain  company  say  they  will  not  be  responsible 
that,  since  the  passing  of  the  Carriers  for   any    injury   or   damage    (however 
Act,  it  is  competent  for  carriers  to  make  caused)  occurring  to  live  stock  of  any 
a  special  contract.     Such  a  contract  was  description,  travelling  upon  their  railway. 
made  in  this  case,  and  the  only  question  This,  then,  is  a  contract,  by  yirtue  of 
is  as  to  the  meaning  of  that  contract  which  the  plaindft  is  to  stand  the  risk  of 
According  to  the  old  cases,  there  was  this  accident  or  injury ;  and  certainly,  when 
Itroitation  upon  the  construction  of  car-  we  look  at  the  nature  of  the  things  cou- 
riers' notices,  tlutt  unless  a  carrier  ez<  reyed,  there  is  nothing  unreasonable  in 
eluded    his  liability  in   express  terms,  the  arrangement.    In  tfie  ease  of  Austin 
according  to  the  ordinary  terms  of  the  v.  The  Mjtnchester,  Sheffield,  &  Lincoln- 
notice,  he  would  be  responsible  for  gross  shire  Railway  Company,  16  Q.  B.  000, 
ne^igence.     The  practice  of  a  carrier  the  language  of  the  contract  was  different 
protecting  himself  by  notice,  was  put  an  from  the  present,  but  not  to  any  great 
end  to  by  the  Carriers  Act.  .  .  .  Irior  to  extent.     (His  lordship  stated  the  case.) 
the  establishment  of  railways,  the  court  In  that  case,  the  accident  was  occasioned 
were  in  the  habit  of  construing  contracts  by  the  wheels  not  being  properly  greased ; 
between  individuals  and  carriers,  much  to  in  the  present  case,  the  carriage  that  oon- 
the  disadvantage  of  the  latter.    Before  tamed  the  plaintiff's  horse  was  driven 
railways  were  in  use  the  articles  con-  against  another  carriage.    We  ought  not 
Teyed  were  of  a  different  description  from  to  fritter  away  the  meaning  of  contracts 
what  they  are  now.     Sheep  and  other  merely  for  the  purpose  of  making  men 
llTe  animals  are  now  carried  upon  rail-  careful.    That  is  a  matter  that  we  are  not 
ways,  and  horses  which  were  used  to  bound  to  correct.     The  legislature  may, 
draw  vehicles  are  now  themselves  the  if  they  please,  put  a  stop  to  contracts  of 
objects  of  conveyance.    Contracts,  there-  this  kind ;  but  we  have  nothing  to  do 
fore,  are  now  made  with  reference  to  the  with  them,  except  to  interpret  them  when 
new  state  of  things,  and  it  is  Terr  reason-  they  are  made."    Aldenon,  B. :  "  The  do- 
able that  carriers  should  be  allowed  to  fendants  in  this  case  undertook  to  carry 
make  agreements  for  the  purpose  of  pro-  the  goods  in  question  on  certain  terms. 
tecting  themselres  against  the  new  risks  The  question  then  is,  What  are  those 
to  which  they  are  in  modem  times  ex-  terms  ?     It  is  clear  that  they  are  such  as 
posed.    Horses  are  not  conveyed  on  rail-  the  defendants  might  lawfully  make.    It 
ways  without  much  risk  and  danger ;  the  is  plain  to  me  that  they  undertook  to 


(n)  Boorman  v.  Amer.  Express  Co.    v.  Kewby,  86  Ga.  636 ;  McMillan  v.  Mich- 
Si  Wia.  152;  Strohn  v.  Detroit  R.  R.  Co.    igan  Southern  R.  R.  Co.  16  Mich.  70. 
SI  Wis.  654.    See  also  Southern  Exp.  Co. 


1  In  Ifassachnsetts,  acceptance  by  a  consij^or.  without  dissent,  at  the  time  of  the 
delivery  of  ftniperty  for  transportation,  of  a  shipping  receipt  containing  a  clause  exempt- 
tag  tlie  carrier  from  his  common-law  liability,  authorizes  an  inference  of  assent  Hoaoly 
9.  Northern  Trans.  Co.  115  Mass.  304.      Contra,  Erie,  &c.  Trans.  Co.  v.  Dater,  91 

iai95. 
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242       *  It  would  follow  then,  that  where  the  carrier  inteq)08e8 
such  general  notice,  as  "  all  baggage  at  risk  of  owners,"  the 


cany  the  hone  at  the  risk  of  the  plaintilf. 
The  words  are,  *  the  owners  undertak- 
ing all  risk  of  conveyance  whatsoeTer.' 
Now,  under  those  terms,  a  qaestion  might 
be  raised,  whether  the  injury  contem- 
plated was  such  as  must  issue  in  injury 
to  the  thing  conveyed ;  so  tliat  a  doubt 
might  arise  whether  the  case  of  the 
horse  being  stolen  was  contemplated,  as 
under  such  circumstances  the  accident 
would  not  issue  in  damage  to  the  horse. 
But  that  question  would  not  arise  here, 
as  in  this  case  the  horse  itself  has  been 
injured.  The  result  is,  that  if  there 
has  been  gross  negligence  on  the  part 
of  the  defendants,  they  are  protected 
asainst  liability  by  virtue  of  the  words 
of  the  contract."  PiaU,  B.:  **The  dec- 
laration states  that  the  defendants  were 
guilty  of  gross  negligence,  and  that 
fact  was  proved.  The  gravanun  of  the 
charge  is  the  gross  negligence.  Now, 
undoubtedly,  since  the  establishment  of 
railways,  new  subjects  of  conveyance 
have  arisen.  Formerly,  horses  were 
seldom  carried,  but  now  they  are  or- 
dinarily conveyed  by  the  trains.  It  is, 
therefore,  said,  that  new  stipulations  are 
necessary  to  guard  carriers  from  risks 
which  are  incidental  to  this  new  mode  of 
conveyance.  It  is  suggested  that  the 
animal  may  be  alarmed  by  the  noise  of 
the  engine,  by  the  speed  of  the  carriages, 
and  by  various  other  causes;  and  that 
unless  we  take  upon  ourselves  the  office 
of  legislation,  this  ticket  absolves  the 
carriers  from  all  responsibility.  I  own  I 
am  startled  at  such  a  proposition,  and 
considering  the  high  authority  by  which 
it  is  supported,  I  feel  I  ought  to  doubt 
and  to  distrust  my  own  opinion.  But  I 
am  bound  to  say  that  I  am  not  satisfied 
that  the  language  of  this  ticket  absolves 
the  railway  company  from  all  liability 
for  damage.  I  cannot  help  thinking  that 
the  owner  of  the  goods  never  dreamed  of 
such  a  thing  when  he  signed  this  con- 
tract In  truth,  this  accident  had  nothing 
to  do  with  the  conveyance  of  the  horse. 
The  accidents  referred  to  are  those  which 
occur  whilst  the  article  is  in  a  state  of  lo- 
comotion. The  case  of  gross  negligence, 
as  it  seems  to  me,  is  not  pointed  at  by 
this  contract."  Martin,  B. :  **  I  agree  in 
opinion  with  my  broUiers  Parlce  and 
Aldenon.  This  is  the  case  of  a  special  con- 
tract which  the  plaintiff  has  adopted  and 
assented  to.  Without  doubt,  at  common 
law,  a  carrier  is  entitled  to  make  a  special 
contract  If,  indeed,  he  refuses  to  carry 
goods,  except  on  the  terms  of  a  special 
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contract,  he  is  liable  to  an  action ;  but  if 
be  makes  a  snecial  contract,  it  must  be 
abided  by.  The  Carriers  Act  says  that 
a  special  contract  may  be  made.  It  is, 
then,  our  duty  to  see  what  contract  Uie 
parties  have  made.  Insurers  are  an- 
swerable for  gross  negligence,  and  if 
goods  may  be  insured,  others  may  con- 
tract that  they  will  not  be  answerable 
for  their  own  gross  negligence.  In  this 
case,  the  language  uwd  by  the  parties 
cannot  be  stronger  than  it  is.  I  am  un- 
able to  say  what  was  passing  in  the  mind 
of  the  owner  of  the  horse.  I  am  to  look 
only  at  the  terms  of  the  notice,  and  if 
the  carrier  had  been  desirous  of  prepar- 
ing a  contract  by  which  he  would  get  rid 
of  his  liability  in  respect  of  gross  negli- 
gence, he  could  not  have  used  more  apt 
words  than  those  that  are  contained  in 
this  notice.  With  respect  to  the  argu- 
ment of  inconvenience,  the  answer  is, 
that  we  have  nothing  to  do  except  to 
carry  out  this  contract ;  the  parties  con- 
cerned, and  not  ourselves,  are  to  judge  of 
the  inconvenience.  If  we  hold  the  car- 
riers in  this  case  responsible  for  gross 
negligence,  we  shall  place  them  in  the 
situation  of  insurers  and  underwriters. 
There  are,  indeed,  inconveniences  attend- 
ing either  mode  of  constructing  the  con- 
tract, but,  in  my  opinion,  the  defendants 
are  not  answerable  under  this  contract 
for  anv  risk  arising  from  gross  negli- 
gence. See  also,  as  to  reasonable  no- 
tice. White  V,  G.  W.  R.  Co.  2  C.  B.  (h.  ».] 
7 ;  Pianciani  v.  L.  &  8.  W.  R.  Co.  18 
C.  B.  226 ;  and  as  to  such  notice,  and  the 
liability  of  carriers  for  animals,  McMap 
nus  17.  L  &  Y.  R.  R.  Co.  2  Hurl.  &  N.  093. 
In  this  country,  however,  it  would  seem 
to  be  pretty  nearly,  if  not  quite  settled, 
that  it  IS  incompetent  for  a  carrier,  either 
by  notice  or  express  contract,  to  exempt 
himself  from  liability  for  his  own  negli- 
gence. The  strongest  case  that  we  have 
seen  to  this  efFect  is  the  case  of  Sager  v. 
The  Portsmouth  R.  R.  Co.  31  Me.  228. 
There  the  defendants  had  transported  the 

flaintiff's  horse  from  Boston  to  Portland, 
t  was  upon  a  cold  day  in  November. 
The  horse  was  carried  in  an  open  car, 
and  suffered  serious  injury  from  the  ex- 
posure to  the  cold.  This  action  was 
Drought  to  recover  damages  for  that  in- 
jury. The  defendants  introduced  a  pa- 
per signed  by  the  plaintiff,  whereby  he 
agreed  to  exonerate  the  company  from 
all  damage  that  might  happien  to  any 
horses,  oxen,  or  other  live  stock,  that  he 
should  send  over  the  company's  road; 
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sender  *  may  disregard  it,  and  the  baggage  will  be  at  the   *  243 
risk  of  the  carrier ;  or  he  may  expressly  refuse  to  be  bomid 


meaning  thereby,  that  be  took  the  risk 
upon  bimaelf  of  all  and  any  damage  that 
might  happen  to  bis  horses,  cattle,  &c. ; 
and  that  he  would  not  call  upon  said 
company  or  any  of  their  aoents  for  any 
damage  whatever.  At  the  trial,  the 
learnt  Judge  instructed  the  jury  that 
this  contract  would  not  exempt  the  com- 
pany from  liability  for  their  own  mal- 
feasance, misfeasance,  or  negligence. 
And  this  instruction  was  hdd  correct. 
Shepleg,  C.  J.,  after  speaking  of  the  con- 
struction put  upon  notices  by  the  English 
courts,  said :  "  The  notices  were  usually 
given  in  terms  so  general,  that  a  literal 
construction  of  the  contract  thus  arising 
out  of  them,  would  have  exonerated  the 
carriers  from  liability  for  their  own  mis- 
feasance or  neglisence,  and  for  that  of 
their  servants,  x  et  the  well-established 
construction  of  them  has  been,  that  they 
were  not  thereby  relieved  from  their  lia- 
bility to  make  compensation  for  losses 
thus  occasioned."  The  learned  judge 
then  proceeded  to  an  examination  of  the 
authorities;  and  having  stated  that  the 
court  had  formeriy  declared  that  the 
power  of  carriers  to  limit  the  liability 
imposed  upon  them  by  law  should  not  be 
favored  or  extended,  he  continued :  '*  If 
a  literal  construction  of  the  agreement 
signed  by  the  plaintiff  would  exonerate 
the  defendants  from  losses  occasioned  by 
the  negligence  of  their  servants,  it  will 
be  perceived  that  it  could  not  be  per- 
mitted to  have  that  effect  without  a  vio- 
lation of  established  rules  of  construction, 
and  without  a  disregard  of  the  declared 
intention  of  this  court  not  to  extend  the 
restriction  of  the  liability  of  common 
carriers.  The  very  great  danger  to  be 
anticipated,  by  permitting  them  to  enter 
into  contracts  to  be  exempt  from  losses 
occasioned  by  misconduct  or  neffligeiKe, 
can  scarcely  be  overestimated,  it  would 
remove  the  principal  safeguard  for  the 
preservation  of  life  and  property  in  such 
convevances.  It,  however,  requires  no 
forced  construction  of  that  agreement, 
to  regard  it  as  effectual  to  place  the  de- 
fendants in  the  position  of  bailees  for 
hire,  and  as  not  exonerating  them  from 
liability  for  losses  occasioned  by  misfeas- 
ance or  negligence.  The  latter  clause, 
*  we  will  not  call  upon  the  railroad  com- 
pany or  any  of  their  agents  for  any  dam- 
ages whatsoever,'  considered  without 
reference  to  the  preceding  language, 
would  be  sufficientty  broad  to  excuse 
them  from  making  compensation  for 
occasioned  by  wilful  misconduct. 


It  is  most  obvious  that  such  could  not 
have  been  the  intention;  and  that  the 
true  meaning  and  intention  was,  that 
they  would  not  call  upon  them  for  any 
damage  whatsoever,  'that  may  happen 
to  any  horses,  oxen,  or  any  other  live 
stock,  that  we  send  or  may  send  over 
said  company's  railroad.'  The  intention 
of  the  parties,  by  the  use  of  the  language 
contained  in  this  last  clause,  is  then  at- 
tempted to  be  explained  as  follows:  — 
meaning  by  this,  that  we  will  take  the 
risk  upon  ourselves  of  all  and  any  dam- 
ages that  may  happen  to  our  horses, 
cattle,  &c.  The  meaning  of  damage  hap- 
pening to  live  animals  is  to  be  sought. 
The  word  'happen'  is  defined  by  the 
words,  to  come  by  chance,  to  fall  out,  to 
befall,  to  come  unexpectedly.  An  acci- 
dent, or  that  which  happens  or  comes  by 
chance,  is  an  event  which  occurs  from 
an  unknown  cause,  or  it  is  the  unusual 
effect  of  a  known  cause.  This  will  ex- 
clude an  event  produced  by  misconduct 
or  negligence,  for  one  so  produced  is 
ordinarily  to  be  expected  from  a  known 
cause.  Misconduct  or  negligence  under 
such  circumstances  would  usually  be 
productive  of  such  an  event  Lord  ElUnr 
borough,  in  the  case  of  Lyon  v.  Mells  (6 
East,  428),  speaking  of  what  'may  or 
may  not  happen,'  explains  it  as  '  that 
which  may  arise  from  accident,  and 
depends  on  chance.'  An  injunr  occa- 
sioned by  negligence,  is  the  effect  or* 
dinarily  to  be  expected  as  the  consequence 
of  that  negligence,  without  reference  to 
any  accident  or  chance.  A  correct  con- 
struction of  the  agreement  will  not 
therefore  relieve  the  defendants  from 
their  liability  for  losses  occasioned  by 
the  misfeasance  or  negligence  of  their 
servants."  So  in  Reno  v.  Hogan,  12  B. 
Mon.  08,  the  carriers  received  a  box  of 
glass,  with  a  clause  in  the  bill  of  lading, 
that  they  should  not  be  "  accountable  for 
breakage."  On  its  arrival  at  the  place 
of  destination,  the  glass  was  found 
broken  into  small  fragments,  which  wss 
proved  to  have  been  caused  by  the  gross 
negligence  of  the  defendant  or  his  ser- 
vants. The  court,  while  admitting  the 
validity  of  the  special  contract,  held, 
that  its  provisions  did  not  apply  to 
injuries  arising  from  gross  negligence. 
Opinions  and  dicta  to  the  same  effect  will 
be  found  in  Dorr  v.  N.  J.  Steam  Navi- 

Ktion  Co.  4  Sandf.  136;  Stoddard  v. 
»ng  Island  Railroad  Co.  6  Sandf.  180 ; 
Laing  v.  Colder.  8  Penn.  St.  479;  N.J. 
Steam    Navigation    Co.    v.    Merchants 

267 


•244 


THE  LAW  OF  CONTRACTS. 


[book  m. 


*  244  by  it,  and  insist  *  that  his  baggage  shall  be  carried  under 

the  responsibility  which  the  law  creates ;  and  if  the  carrier 

*  245   refuses  to  take  the  goods,  he  *  will  render  himself  liable 

to  an  action.  But  if  the  notice  be  only  a  limited  and 
*246   qualified  notice,  and  in  itself  reasonable,  the  *  sender, 

having  knowledge  of  it,  is  bound  by  it.  Nor  can  he  insist 
that  the  carrier  shall  receive  and  transport  his  goods  without 

reference  to  it. 

*  247        *  In  a  recent  decision  in  New  York,  a  rule  of  law  of 

much  importance  is  asserted ;  it  is  that  a  railroad  company 

*  248    is  bound  to  *  introduce  improvements  which  are  ascertained 

to  be  practicable  and  conducive  to  safety ;  and  are  there- 
fore liable  for  an  injury  caused  by  neglect  in  not  introducing 
them.  («) 

From  what  we  have  already  said,  and  from  the  authorities  we 
have  cited,  it  may  be  inferred,  that  the  right  of  a  common  carrier 
to  limit  his  responsibility  by  a  special  contract  cannot  be  considered 
as  settled,  or  clearly  defined.  The  common  law  makes  a  common 
carrier  responsible  for  all  damage,  excepting  only  that  which  is 
caused  by  an  act  of  Ood,  or  by  a  public  enemy.  If  this  responsi- 
bility rests  only  on  usage,  it  disappears,  of  course,  when  the  parties 
make  an  express  contract,  covering  the  same  ground;  because 
usage  binds  parties  only  on  the  supposition  that  it  entered  into 
their  intention  and  their  contract.  If  this  responsibility  is  matter 
of  positive  law, — whatever  be  its  origin, — then,  of  course,  it 
cannot  be  evaded  or  modified  at  the  pleasure  of  the  parties.    And 

if  either  of  these  grounds  were  taken,  no  question  would 

*  249    remain.    But  neither  of  them  is  taken.    *  For  a  time,  some 

courts  were  disposed,  as  we  have  seen,  to  hold  the  responsi- 
bility of  a  common  carrier  to  be  determined  by  law,  and  to  be  be- 
yond the  reach  of  contract.  But  it  is  not  so  now.  It  is  held,  that 
his  responsibility  rests  upon,  and  is  preserved  by, "  public  policy ;  *' 


Bank,  6  How.  844;  Slocum  v.  Fairchild, 
7  Hill  (N.  T.),  292 ;  Swindler  v.  Hilliard, 
2  Rich.  L.  286 ;  Panons  v.  Monteath,  18 
Barb.  368 ;  Camden  &  Amboy  Railroad 
Co.  V.  Baldauf,  16  Penn.  6t.  67 ;  Pennsylr. 
R.  R.  Co.  V.  McCloskejr's  Admr.  23  Penn. 
St  626.  See  also  the  notes  of  the  learned 
American  editors  to  Austin  v.  The  M.  S. 
&  L.  Railway  Co.  11  E.  L.  &  E.  606 ;  s.  c. 
10  C.  B.  464;  and  Carr  v.  The  L.  &  Y. 
Railway  Co.  14  id.  340,  7  Exch.  707.  See 
also  Shaw  v.  Toric  &  North  Midland  Rail- 
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way  Co.  18  Q.  B.  868;  Monrille  v.  Great 
Northern  Railway  Co.  10  E.  L.  &  £.  866. 
—  In  England  it  has  been  held,  after  much 
consideration,  that  nolice$  published  in 
pursuance  of  Uie  Carriers  Act,  if  not 
complied  with,  exempt  the  carrier  from 
liability  for  grou  negligence.  Hinton  v. 
Dibbin.  2  Q.'  B.  646.  See  also  Owen  o. 
Burnett,  2  Cr.  &  M.  368. 

{$)  Smith  V.  New  York  &  Harl.  R.  B. 
Co.  19  N.  Y.  127. 
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and  then  the  difficult  questions  come,  What  is  this  policy,  what  is 
its  obligation,  and  to  what  extent  does  it  admit  of  modification  by 
the  contract  of  the  parties  ? 

We  apprehend  tiiat  the  difficulty  of  the  question,  as  to  the 
obligation  of  the  common  carrier,  after  notice  and  contract,  arises 
from  the  extreme  uncertainty  of  the  principle  thus  brought  to 
its  determination.  Anything  more  indistinct,  undefined,  and 
incapable  of  certainty  or  uniformity,  than  the  requirement  of 
^^  public  policy,"  can  hardly  be  imagined.  Of  late  years  this 
principle  is  invoked  with  increasing  frequency;  and  sometimes, 
at  least,  seems  to  be  made  use  of  as  authority  for  deciding  in 
whateyer  way  the  court  thinks  would,  on  the  whole,  be  most  use- 
ful. It  need  not  be  said,  that  such  use  of  such  a  principle  must 
diminish  greatly  the  certainty  and  uniformity  of  law. 

The  cases  in  which  public  policy  conflicts  with  the  contract  of 
the  common  carrier,  may  be  reduced  to  three  classes. 

In  one,  the  carrier  exempts  himself  from  liability  for  all  injuries 
which  can  in  no  way  be  attributed  to  his  own  negligence  or  wrong- 
doing. 

In  another,  this  exemption  covers  all  liabilities  whatever,  in- 
cluding not  only  the  negligence,  but  the  wilful  tort  or  default  of 
the  carrier  or  his  servants. 

In  the  third,  the  contract  exempts  the  carrier  from  liability  for 
any  damage  not  actually  caused  by  his  own  negligence,  but  leaves 
him  liable  for  that. 

We  think  the  decisions  and  the  reasons  for  them  would  now 
permit  the  carrier  to  exempt  himself  by  contract,  or  by  notice 
equivalent  to  contract,  from  any  liability  for  damage  not  caused 
by  his  negligence  or  default. 

Then  we  think  that  he  cannot  protect  himself  from  a  liability 
for  the  consequences  of  wilful  default  or  tort,  as,  for  example, 
embezzlement  or  wanton  destruction  of  the  property  by  himself  or 
his  servants.  Upon  the  question  whether  he  may  exempt  him- 
self from  all  liability  for  the  consequences  of  the  mere 
negligence  of  *  himself  or  his  servants,  we  are  inclined  to  •  250 
think  that  the  present  weight  of  authority  would  not  per- 
mit him  to  do  so.  This  is  indeed  expressly  prohibited  by  the 
recent  English  Railroad  Traffic  Act.  It  cannot,  however,  be  denied 
that  the  law  doei  permit,  in  some  cases,  contracts  of  this  kind. 
Thus,  insurance  against  fire,  has  been  repeatedly  held,  as  we  show 
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in  our  chapter  on  that  subject,  to  be  intended  and  to  operate  as  an 
insurance  against  damage  caused  by  the  negligence  of  the  insured 
himself,  his  family  or  his  servants. 

In  a  late  case  in  West  Virginia  it  was  held  that  a  carrier  might, 
by  sufficiently  definite  terms,  exonerate  himself  from  liability  for 
his  own  negligence,  however  gross,  confining  his  liability  to  fraud 
or  other  wrong-doing,  (m)  ^  At  about  the  same  time  it  was  held 
in  Kansas,  in  Mississippi,  in  Pennsylvania,  Illinois,  and  Indiana, 
that  the  carrier  could  not  so  exempt  himself  from  liability  for  loss 
caused  by  his  negligence,  (^st)  ^  The  law  of  these  last  cases  is  in 
much  better  conformity  with  the  weight  of  authority.  Thus,  it  is 
held  that  **  taken  on  owner's  risk,"  (m)  or  "  at  owner's  risk  of 
fire,"  («t;)  or  with  the  stipulation,  ^^  valued  under  fifty  dollars  unless 
otherwise  herein  stated,"  («t£^)  did  not  exempt  the  company  from 
liability  for  negligence.  Indeed,  the  principle  running  through 
the  cases  seems  to  be,  that  any  notice  can  affect  the  carrier  only 
as  insurer,  leaving  his  liability  for  negligence  wholly  unaffected. 
On  this  ground,  a  notice  that  the  goods  would  be  carried  in  an 
uncovered  car,  would  not  discharge  the  carrier,  if  it  was  negli- 
gence so  to  carry  them ;  («y)  and  where  horses  were  carried,  with 
the  strongest  stipulation  against  the  carrier's  liability  for  negli- 


(n)  Baltimore,  Ac.  R.  R.  Co.  v.  Rath- 
bone,  1  West.  Va.  87. 

(at)  Kallman  v.  United  States  Express 
Co.  3  Kan.  205 ;  Southern  Express  Co.  v. 
Moon,  39  Miss.  822.  The  same  doctrine 
is  implied  in  Rooth  v.  North  Eastern  R.  H. 
Co.  Law  Rep.  2  Ex.  178;  Lackawanna 
R.  R.  Co.  17.  Chenewith,  62  Penn.  882; 
Pennsylvania  R.  R.  Co.  v.  Henderson, 
61  Penn.  315 ;  Blinois  R.  R.  Co.  v.  Read, 
37  111.  484.  In  this  last  case  it  was  a  free 
ticket  on  which  the  notice  was  written. 
See  also  American  Express  Co.  v.  Sands, 
55  Penn.   St.  140;  Stedman  v.  Western 


Transportation  Co.  48  Barb.  07 ;  Fam- 
ham  V.  Camden  R.  R.  Co.  55  Penn.  St. 
53;  EvansTille  R.  R.  Co.  v.  Young,  28 
Ind  516. 

{su)  Mobile,  &c.  R.  R.  Co.  v.  Jarboe, 
41  Ala.  644;  Penn.  R.  R.  Co.  v.  Books, 
57  Peim.  St.  830. 

(w)  Levering  v.  Union  Transporta- 
tion. &c.  Co.  42  Mo.  88. 

inp)  Omdorff  o.  Adams  Ex.  Co.  3 
Bush.  194. 

{sy)  Montgomery,  &c.  R.  R.  Co.  v. 
Edmonds,  41  Ala.  667. 


1  So  in  the  United  States  conns,  Railroad  Company  v.  Lockwood.  17  Wall.  8.^7;  in 
Maine,  Little  v.  Boston,  &c  R.  Co.  66  Me.  239 ;  in  Ohio,  Union  Ex  Co.  v.  Graham,  26 
Ohio  St.  595 ;  U.  S.  Ex.  Co.  v.  Backman,  28  Ohio  St.  144;  and  Michiean,  &c.  K.  Co. 
V.  Heaton,  37  Ind.  448 ;  Ohio,  &c.  R.  Co.  v.  Selby,  47  Ind.  471.  In  Illinois,  railroads 
may,  by  contract,  escape  liability  from  their  servants'  negli^nce  other  rhan  wilful  or 
gross,  Arnold  v.  111.  Cent,  R.  Co.  83  111.  273 ;  and  in  New  York,  a  carrier  may,  by  an 
express  stipulation,  exempt  himself  from  liability  for  negligence,  Mvnard  r.  Syracuse, 
&c.  R.  Co.  71  N.  Y.  180;  Magnin  v.  Dinsmote,  56  N.  Y.  168 ;  but  where  the  exemption 
was  for  "  damage  occasioned  by  delays  from  any  cause  or  change  of  weather,''  the  carrier 
wa8  held  liable  for  loss  of  goods  through  his  negligent  delay,  Nicholas  r.  N.  Y.,  &c.  R. 
Co.  89  N.  Y.  870.  See  Holsapple  v.  Rome,  &c.  R.  Co  86  N.  Y.  275,  that  where  gen- 
eral words,  limiting  a  carrier's  liability,  may  operate  without  including  his  negligencs^ 
such  negligence  will  not  be  within  the  exemption. 

^  Empire  Trans.  Co.  v.  Wamsutta  Oil  Co.  63  Penn.  St.  14. 
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gence,  it  was  held  that  the  company  were  still  liable  for  not 
providing  sufficient  cars ;  (sz)  where  one  having  "  a  drover's  pass," 
paying  no  fare,  and  the  pass  expressly  stipulating  against  liability 
for  negligence,  was  injured  by  negligence,  it  was  held,  that  he  was 
not  a  gratuitous  passenger,  and  the  company  were  liable.  («a)  ^ 

A  condition  that  the  carrier  should  be  liable  for  no  loss  unless 
a  claim  were  made  within  thirty  days  from  the  date  of  the  receipt, 
was  held  unreasonable  and  void.  («i) 

When  an  owner  of  live  freight  contracted  with  a  railroad  com- 
pany to  release  them  from  all  claims  but  those  arising  from  gross 
negligence,  it  was  held  that  proof  of  collisions,  &c.,  was  not 
enough  to  maintain  the  action,  without  direct  proof  of  gross  negli- 
gence. («tf) 

Recently,  in  England,  one  whose  goods  were  injured  by  the 
negligence  of  the  servants  of  a  common  carrier  (where  notice  had 
been  given),  brought  his  action  therefor.  The  judge  who  tried 
the  case  at  Nisi  Prius  decided  against  the  liability  of  the  carrier ; 
then  a  majority  of  the  Queen's  Bench,  in  bancOj  decided  against 
the  carrier;  then  a  majority  of  the  judges  in  the  Exchequer 
Chamber,  reversed  the  decision  of  the  Queen's  Bench;  then  it 
went  to  the  House  of  Lords,  and  a  majority  of  the  judges,  all  of 
whose  opinions  were  asked  by  the  House  of  Lords,  confirmed  the 
decision  of  the  Exchequer  Chamber.  And  then  a  majority  of  the 
House  of  Lords,  reversed  the  decision  of  the  Exchequer 
Chamber,  and  held  the  carrier  liable,  (t)    We  *  give  an   *  251 

(j»)  Hawkins  v.  Great  Western  R.  R.  would  not  be  responsible  for  loss  or  in- 

Co.  17  Mich.  57 ;  Indianapolis,  &c.  R.  R.  jury  to  any  marbles  unless  declared  and 

Co.  V,  Allen.  31  Ind.  d&i;  Michigan,  &c.  insured  according  to  their  value.    The 

V.  Heaton,  id.  897.  company's   clerk   told  the  carter,  they 

(as)  Clereland,  &c.  R.  R.  Co.  v.  Cur-  could  not  tell  what  the  insurance  would 

imo,  19  Ohio,  21.  be  unless  the  value  of  the  marbles  was 

(c6)  Adams  Express  Co.  v,  Reagan,  29  stated,  and  afterwards  told  the  plaintiff's 

Ind.  21.    See  also  Harrison  v,  I^ndon,  agent  that  the  rate,  if  uninsured,  would 

ftc  R.  R.  Co.  2  B.  &  S.  122.  be  66s. ;  but  if  msured  it  would  be  10  per 

(jc)  Bankard  o.    Baltimore   &   Ohio  cent  on  the  declared  value  in  addition. 

R.  K.  Co.  34  Md.  197.  Plaintiffs  agent    afterwards    by    letter 

(t)  Peek  9.  North  S.  Railway  Co.  4  B.  directed  the  company    to    forward    the 

4  8.  1006.    The  plaintiff  sent  three  mar-  marbles  "  not  insured,"  and  they  were 

ble  chimney-pieces  to  the  station  of  the  forwarded  accordingly,  and  when  deliv- 

defendants,  to  be  forwarded  to  London,  ered  were  injured  by  exposure  to  rain. 

and  told  the  carter  to  ask  what  the  in-  The  defendants  pleaded  that  they  car- 

surance  would  be,  the  company  having  ried  the  goods    by    a    special    contract 

previously  sent  a  printed  notice  to  plain-  under  the  Railway  Traffic  Act  (17  &  18 

tilTs  agent,  that  the  company  would  re-  Vict.  c.  81,  §  7).    The  case  was  first 

oeive  and  forward  goods  only  subject  to  tried  before  Erie,  J.  (Q.  B.).  who  held  the 

ccmditiona.  one  of  which  was  that  they  company  discharged  from  liability.    The 

1  Ohio,  &c.  R.  Co.  V.  Selbv,  47  led.  471. 
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abstract  of  this  case  in  a  note,  although  littte  can  be  learned  from 

it  but  the  extreme  difficulty  of  the  question. 
*  252  *  The  question  has  arisen,  whether,  where  a  reasonable 
and  legal  notice  has  been  given  to  the  sender,  there  still 
rests  on  the  carrier  the  obligation  of  a  special  inquiry ;  so  that 
without  such  inquiry  the  sender  may  transmit,  or  the  passenger 
may  take,  his  goods  in  silence,  and  have  them  covered  by  the  same 
responsibility  as  if  he  had  complied  with  the  notice,  and  had 
stated  the  extra  value  of  the  goods,  and  paid  the  extra  price. 
We  cannot  doubt  that  the  wei^t  of  authority,  as  of  reason  and  of 
justice,  is,  that  such  notice  makes  such  inquiry  unnecessary,  and 
that  the  owner  of  the  goods  would,  in  such  case,  be  considered 
either  as  taking  the  risk  upon  himself,  or  as  endeavoring  to  cast 
it  fraudulently  upon  the  carrier,  (tc) 

Slaintiff's  counsel  obtiftned  a  rule  on  the  the  lots  of,  or  for  injury  to,  any  such 
efendants  to  show  cause,  —  and  the  animals,  beyond  the  sums  hereinafter 
coort  of  Queen's  Bench  (Lord  Campbell,  mentioned,  ice, ;  proTided»  also,  that  the 
C.  J.,  and  Cramptom,  J.,  against  Erie,  J.,  proof  of  the  value  of  such  animals,  arti- 
dissenting),  made  the  rule  absolute.  On  clee,  goods,  or  things,  and  the  amount  of 
appeal  to  the  Excheauer  Chamber,  the  the  injury  done  thereto,  shall  in  aU  cases 
Judges  ( WiUiams,  J.,  dissenting )  reversed  be  upon  the  person  claiming  compensation 
the  Judgment  of  the  Queen's  Bench,  for  such  loss  or  injury ;  provided  also 
The  case  was  then  appealed  to  the  House  that  no  special  contract  between  such 
of  Lords.  The  Lonls  calling  on  the  company  and  any  other  parties  respect- 
Judges,  Blackburn,  J.,  and  Cocktmm,  C  J.,  Ing  the  reoeiying,  forwarding,  and  de- 
gave  opinions  in  favor  of  the  plaintiff;  livery  of  any  animals,  articles,  goods, 
WUle§,  J.,  Martin,  B.,  Williamt,  J.,  PoUodt,  or  things,  as  aforesaid,  shall  be  bmding 
C.  B.,  for  the  defendants.  Then  the  on,  or  iSffect  anv  such  party,  unless  the 
House  of  Lords  reversed  the  judgment  same  be  signed  ny  him,  or  by  the  person 
of  the  Exchequer  Chamber.  The  case  delivering  such  animals,  articles,  goods, 
turned  very  much  upon  the  construction  or  thinss,  respectively,  for  carriage ;  pro- 
of the  statute  above  mentioned,  which  is  vlded  also  that  nothing  herein  contained 
as  follows:  "Every  such  (railroad)  shall  alter  or  affect  the  rights,  privUeges, 
company  as  aforesaid  shall  be  liable  for  or  liabilities  of  any  such  company,  under 
the  loss  of,  or  for  any  injury  done  to  any  the  said  act  (11  Qeo.  IV.  &  1  Will.  IV.  c. 
horses,  &c.,  or  to  any  articles,  goods,  or  68),  with  respect  to  articles  of  the  descrip- 
things  in  the  receivmg,  forwanling,  or  tions  mentioned  in  the  said  act."  In  a  later 
delivering  thereof,  occasioned  by  the  case,  certain  conditions  of  carriage  were 
neglect  or  default  of  such  company  or  declared  void,  because  unreasonable, 
its  servants,  notwithstanding  any  notice,  althougli  expressly  agreed  to.  Gregory 
condition,  or  declaration  made  and  given  v.  West  Biidland  B.  R.  Co.  2  Hurl,  it 
by   such  company  contrary  thereto,  in  Colt.  044. 

any  wise  limiting  such  liability,  eveiy  (u)  It  would  be  of  no  avail  for  a  car- 
such  notice  being  hereby  declared  null  rier  to  publish  a  notice  if  he  was  still 
and  void ;  provided  always,  that  nothing  bound  to  make  a  special  inquiry  ;  for 
herein  contained  shall  be  construed  to  this  he  may  do  without  publishing  a 
prevent  the  said  companies  from  making  notice,  and  the  bailor  must  inform  him 
such  conditions  with  respect  to  the  re-  correctly,  at  his  peril.  That  a  notice 
ceiving,  forwarding,  and  delivery  of  any  brought  to  the  knowledge  of  the  bailor 
of  the  said  animals,  articles,  goods,  or  dispenses  with  any  furraer  inquinr,  see 
things,  as  shall  be  adjudged  by  the  court  Batson  9.  Donovan,  4  B.  &  Aid.  21 ; 
or  Judge  before  whom  any  question  re-  Marsh  v.  Home,  6  B.  &  C.  S22  ;  Duff  v. 
lating  thereto  shall  be  tried,  to  be  just  Budd,  3  Br.  &  B.  177 ;  Harris  v.  Pack- 
and  reasonable,  provided  always,  that  no  wood,  3  Taunt.  264;  Bodenham  v. 
greater  damages  shall  be  recovered  for  Bennett,  4  Price,  31 ;  Oamett  p.  Willan, 
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*  There  may  be  other  special  agreements  between  the  *258 
carrier  and  his  passengers ;  and  there  seems  to  be  some  ten- 
dency to  construe  them  precisely,  if  not  strictly.  Thus,  one  who 
buys  a  ticket  entitling  him  to  a  through  passage  for  a  reduced 
price,  cannot  require  the  railroad  (or  other  carrier)  to  take  him 
up  at  an  intermediate  point,  if  he  chooses  to  stop  at  one.  (a)  ^ 

Horse  railroads  have  been  recently  introduced  in  our  larger 
cities,  and  are  now  common.  In  the  cases  cited  below,  interesting 
questions  are  considered  in  reference  to  the  authority  of  municipal 
govermnents  to  permit  their  use  of  highways,  and  the  construc- 
tion of  acts  exercising  this  authority,  (b)    They  are  undoubtedly 


5  B.  4  Aid.  63 ;  Sleat  v.  Fagg,  id.  842. 
Bat  see  the  renuirks  of  Bronwn,  J.,  contra, 
in  Hollitter  p.  Nowlen,  19  Wend.  234. 
8o  under  the  Carriers  Act,  it  is  Held  to  be 
the  duty  of  the  sender  of  goods  therein 
enumerated,  and  exceeding  XIO  in  yalue, 
to  take  the  initiative  hy  giving  notice  to 
the  carrier  of  their  vahie  and  natore,  in 
order  to  charge  the  latter  in  respect  to 
their  loss;  and  this  whether  the  goods 
be  deliTered  at  the  ofllce  of  the  carrier 
or  not.  Bazendale  v.  Hart,  9  E.  L.  &  E. 
606,  6  id.  468,  6  Exch.  709.  — Bnt  the 
carrier  wiU  be  held  to  yerj  strict  proof 
that  the  notice  was  brought  to  the 
knowledge  of  the  bailor.  HoUister  v, 
Nowlen,  10  Wend.  234;  Brooke  v.  Pick* 
wick,  4  Bmg.  218;  Bean  v.  Green  8 
Fatrf .  422 ;  Riley  v.  Home,  6  Bing.  217 ; 
Clajton  V.  Hunt,  8  Camp.  27 ;  Cobden  v. 
Bolton.  2  id.  108;  Butler  v.  Heane,  id. 
416 :  Kerr  v,  Willan,  2  Stark.  68  ;  Daris 
V.  WUlan,  id.  279.  In  Camden  &  Amboy 
Bailroad  Co.  v,  Baldauf,  16  Penn.  St. 
67,  where  the  notice  was  in  the  English 
li^ffO^S^  *Bd  the  passenger  was  a  Ger- 
man, who  did  not  understand  English,  it 
was  keld  incumbent  on  the  canier  to 
prore  that  the  passenger  had  actual 
knowledge  of  the  limitation  In  the  notice. 
But  the  strongest  case  to  be  found  upon 
this  point  is  that  of  Brown  v.  Eastern 
Railroad  Co.  11  Cnsh.  97.    This  was  an 


action  of  assumpsit  for  lost  luggage. 
There  was  a  notice  printed  on  the  back 
of  the  passage-ticket  given  to  the  plain 
tiff,  that  the  defendants  would  not  be 
responsible  beyond  a  specified  sum ;  but 
no  other  notice  was  glren,  nor  was  her 
attention  called  to  this.  Held,  that  if  a 
common  carrier  can  limit  his  responsi- 
bility in  this  way,  it  must  be  clearly 
shown  that  the  other  party  is  fully  In- 
formed of  the  terms  and  effect  ox  the 
notice ;  and  that  the  facts  in  this  case 
did  not  furnish  that  certain  notice  which 
must  be  given  to  exonerate  such  car- 
rier from  his  liability.  This  question  is 
put  an  end  to  in  EngUnd  by  the  Carriers 
Act,  the  mere  publication  in  pursuance 
of  the  statute  being  held  to  be  construc- 
tive notice  to  all.  Baxendale  v.  Hart,  9 
£.  L.  &  E.  606,  6  id.  468,  6  Exch.  769.  — 
So  the  notice  must  be  clear  and  explicit, 
and  if  ambiguous,  will  be  construed 
against  the  carrier.  Beckman  o.  Shouse, 
6  Rawle,  179 ;  Camden  &  Amboy  Rail- 
road Co.  V.  Baldauf,  16  Peon.  St  67 ; 
Barney  v.  Prentiss,  4  Har.  &  J.  817.  So 
if  there  are  two  notices,  he  will  be  bound 
by  the  one  least  beneficial  to  him.  Cob- 
den V,  Bolton,  2  Camp.  108;  Munn  «. 
Baker,  2  Stark.  266. 

(a)  Cheney  t;.  B.  &  li.  R.  B.  Co.  11 
Met.  121. 

(6)  Mnsser    v,    Fahrmount   &    Arch 


1  I>ietrirh  v.  Pennsylvania  R.  Co.  71  P»nn.  St  432.  Nor  can  one  who  has  bought  a 
ticket  to  ride  in  one  direction,  ride  in  a  direction  the  reverse  of  Uiat  indicated  by  the 
ticket  Keeley  9.  Boston,  &c.  R.  Co.  67  Me.  163.  A  carrier  has  a  right  to  require  a 
•pedal  check  of  passengers  who  stop  over,  or  the  payment  of  fhll  fare  from  the  stopping- 
Ofver  station  to  his  destination ;  and  a  passenger  expelled  for  fhflore  to  comply  with  these 
rsfirnlations  cannot  insist  on  riding  Arom  the  place  where  he  was  expelled  until  he  has 
paid  the  sum  previously  demanded.  Stone  v.  Chicago,  &e.  R.  Co.  47  la.  82.  One  who 
porebases  a  ticket,  and  has  his  bagg|age  checked,  to  a  certain  point,  cannot  be  coiupelled 
to  stop  shon  of  that  place  and  go  on  in  another  train,  at  least  in  the  absence  of  a  regulation 
of  the  company.  Btcka  v,  Hannibal,  Ac  R.  Co.  68  Mo.  3S9.  The  words  *'  ^ood  on  |>a«- 
Koger  trains  only,"  on  a  ticket,  do  not  constitute  an  agreement  that  all  passen^rer  miins 
will  stop  at  the  sutions  desigmited  on  the  ticket  Ohio,  Ac  R.  Co.  v.  Swarthont,  67  Ind.  567. 
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common  carriers  of  passengers,  and  their  rights  and  obligations, 
as  such,  must  be  much  the  same  with  those  of  the  ordinary  raQ- 
road  companies. 


SECTION  XVI. 


OF  FRAUD. 


All  fraud,  or  wilful  misrepresentation,  or  intentional  conceal- 
ment, on  the  part  of  the  sender  of  goods,  or  of  the  passenger,  extin- 
guishes the  liability  of  the  common  carrier,  so  far  as  it  is  affected 
by  such  misconduct ;  and  this  must  be  equally  true  whether  the 
fraud  consists  in  the  disregard  of  a  notice,  or,  where  there 
*  254  is  no  notice,  in  an  intention  to  cast  upon  the  carrier  *  a 
responsibility  which  he  is  not  obliged  to  assume,  which  he 
does  not  know  of,  and  against  which  he  cannot  therefore  take  the 
proper  precautions,  (c)  ^ 

Indeed,  the  principle  that  the  carrier  is  bound  only  by  a  respon- 
sibility which  he  knows  and  can  provide  for,  seems  to  be  the  prin- 
cipal cause  of  a  recent  modification  of  his  liability  in  respect  to 
the  baggage  of  a  passenger,  which  appears  now  to  be  quite  well 
settled.  It  may  be  stated  thus :  the  common  carrier  of  passen- 
gers is  not  liable  as  such  for  the  loss  of  their  baggage,  beyond 
that  amount  which  he  might  reasonably  suppose  such  passenger 
would  carry  with  him ;  nor  for  property  such  as  is  not  usually 
included  within  the  meaning  of  baggage.  Thus,  not  for  goods 
carried  by  way  of  merchandise ;  *(rf)  ^  nor  for  a  larger  sum  of 


Street  R.  Co.  7  Am.  Law  Reg.  284 ;  State 
of  New  York  o.  Mayor,  &c.  of  New  York, 
8  Daer,  119. 

(c)  Gibbon  v.  Faynton,  4  Burr.  2298 ; 
Kenrig  v.  Eggleston,  Aleyo,  98 ;  Tylj  v. 
Morrice,  Garth.  486 ;  Anon,  cited  by  Hale, 
C.  J.,  in  Moree  v.  Slue,  1  Vent.  288; 
Titchbume  v.  Wliite,  1  Stra.  145.  And 
see  Batson  v.  Donovan,  4  B.  &  Aid.  22. 


{d)  Therefore  the  word  "baggage" 
has  been  held  not  to  include  a  trunk  con- 
taining valuable  merchandise  and  noth- 
ing else,  although  it  did  not  appear  that 
the  plaintiff  had  any  other  trunk  with 
him.  Pardee  v.  Drew,  26  Wend.  469. 
So  in  Hawkins  v.  Hoffman,  6  Hill  (N. 
T.),  586,  it  was  held,  that  the  term  "  bag- 
gage"   did    not    embrace    samples    of 


^  Where  a  common  carrier,  by  his  contract,  limits  his  liability  to  a  specified  amount, 
if  the  value  of  the  property  is  not  stated  by  the  shipper,  and  the  ^ds  are  of  greater 
value  than  the  amount  specified,  silence  alone  on  the  part  of  the  shipper  as  to  the  real 
value,  although  there  be  no  inquiry  by  the  carrier  and  no  artifice  to  deceive,  is  fraud  in 
law,  which  discharges  the  carrier  from  liability  for  ordinary  negligence.  Magnin  v. 
Dinsmore,  62  N.  Y.  35. 

3  Ailing  V.  Boston,  ftc.  R.  Co.  186  Mass.  121;  Blumantle  v.  Fitchburg  R.  Ca 
187  Biass.  822.    See  Michigan,  ftc  E.  Co.  o.  Carrow,  73  Ul.  348. 

274 


CH.  XI.]                                             BAILMENT.  *  256 

money  than  the  passenger  might  reasonably  take  on  such 

a  journey  for  his  expenses,  (e)  ^  But  there  may  be  *  spe-    *  255 

cial  articles^  as  fishing  gear,  or  sporting  apparatus,  which 

one  carries  for  his  amusement ;  (/)  and  in  these  and  other  cases 

merchaiidiae  carried  by  a  pMseng^er  in  and  personal  use,  may  properly  be  re- 
a  trunk,  witb  a  yiew  of  enabling  him  to  sardcKl  as  forming  a  part  of  a  tra^el- 
niake  bargains  for  the  sale  of  goods.  ler's  baggage.  The  time  has  been,  in  our 
But  in  Porter  v.  Uildebrand,  14  Penn.  St.  country,  when  the  character  and  credit 
129,  where  the  plaintiff  was  a  carpenter,  of  our  local  currency  were  such,  that  it 
moTing  to  the  State  of  Ohio,  and  his  was  expedient  and  needful,  for  persons 
trunk  contained  carpenter's  tools  to  the  travelling  through  different  States,  to 
Taloe  of  $56,  which  the  Jury  found  to  be  provide  themselves  with  an  amount  of 
the  reasonable  tools  of  a  carpenter,  it  specie,  which  could  not  conveniently  be 
was  heldf  that  he  was  entitled  to  recover  carried  about  the  person,  to  defray  trav- 
tbeir  value.  See  also  D wight  v.  Brew-  elling  expenses.  But  even  if  bills  are 
ster,  1  Pick.  60;  Beckman  v.  Shouse,  taken  for  tliis  purpose,  it  may  be  con- 
6  Rawle,  179 ;  Bomar  r.  Maxwell,  9  venient  and  suitable  that  they  should  be, 
Humph.  021;  Great  Northern  Railwav  to  some  amount,  placed  in  a  travellmg 
Co.  V.  Shepherd,  9  £.  L.  &  £.  477, 14  id.  trunk,  with  other  necessary  articles  for 
867,  8  Exch.  90;  Mad  River  and  Lake  personal  use.  This  would  seem  but  a 
Erie  Railroad  Co.  o.  Pulton,  20  Ohio,  8 18;  reasonable  accommodation  to  the  trav- 
Smith  V.  Boston,  &c  R.  R.  Co.  44  N.  H.  eller.  It  has  been  objected,  that  the 
886.  carrier  will  not  expect  that  there  will  be 
(e)  Thus,  ui  the  case  of  Orange  money  with  the  baggage,  and  will  not 
County  Bank  v.  Brown,  9  Wend.  86,  it  therefore  be  put  upon  his  guard.  But 
was  AeU,  tliat  the  owner  of  a  steamboat  surely  a  carrier  may  very  naturally  un- 
used for  carrying  passengers,  was  not  derstand  and  expect,  that  a  passenger 
liable  for  a  trunk,  containing  upwards  of  will  place  his  money,  for  expenses,  or 
S11,000  in  bank-bills,  brou^t  on  board  some  part  of  it,  in  his  trunk,  mstead  of 
by  a  passenger  as  baggage,  the  object  carrying  it  all  about  his  person ;  he  cer- 
being  the  transportation  of  money.  And  tainly  might  as  naturally  expect  this  as 
in  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  that  there  would  be  jewels  or  a  watch  in 
666,  it  was  doubted  by  Bronmmy  J.,  a  travelling  trunk,  for  which  articles  a 
whether  money  to  pay  travelling  ex-  carrier  has  been  held  responsible.  The 
penses  could  be  included  within  the  passenger  is  not  bound  to  give  notice  of 
term  baggage.  "  Men,"  says  he,  "  usu-  the  contents  of  his  trunk,  unless  particu- 
ally  carry  money  to  pay  their  travelling  lar  inquiry  be  made  by  the  carrier.  But 
expenses  about  their  persons,  and  not  in  it  must  be  fully  understood  that  money 
their  trunks  or  boxes ;  and  no  contract  cannot  be  considered  as  baggage,  except 
can  be  implied  beyond  such  things  as  such  as  is  bond  fide  taken  for  travelling 
are  oaually  carried  as  baggage."  It  is,  expenses  and  personal  use,  and  to  such 
however,  well  settled  that  a  traveller  reasonable  amount  only  as  a  prudent 
may  carry,«as  a  part  of  his  baggage,  a  person  would  deem  necessary  and  proper 
reasonable  amount  of  money  to  pay  his  for  suoh  purpose.  But  money  intended 
expenses.  Thus,  in  Jordan  v.  Fall  River  for  trade,  or  business,  or  investment,  or 
Railroad  Co.  6  Cush.  69,  it  was  held,  that  for  transportation,  or  any  other  purpose 
common  carriers  of  passengers  are  re-  than  as  above  stated,  cannot  be  re- 
sponsible for  money  bond  fide  included  in  garded  ss  baggage."  See,  to  the  same 
the  baggage  of  a  passenger,  for  travel-  effect.  Weed  v.  S.  &  S.  Railroad  Co. 
ling  expenses  and  personal  use,  to  an  19  Wend.  684 ;  Bomar  r.  Maxwell,  9 
amount  not  exceeding  what  a  prudent  Humph.  621 ;  Johnson  v.  Stone,  11 
person  would  deem  proper  and  necessary  Humph.  419 ;  The  Ionic,  6  Blatchf.  C.  C. 
for  the  purpose.  And  Fletcher^  J.,  after  638.  This  case  holds,  that  a  gold  watch 
a  critical  examination  of  the  case,  said :  and  chain^  gold  ornaments  for  presents. 
"Upon  consideration  of  the  whole  sub-  and  Amencan  coin,  are  not  "luggage.'* 
lect,  and  referring  to  the  cases,  the  court  See  also  Dunlap  9.  International  R.  R. 
have  oome  to  the  conclusion,  that  money,  Co.  96  Mass.  871. 
bond  fidt  taken  for  travelling  expenses  (/)  "  If  one  has  books  for  his  instmo- 

t  An  opera-glass  is  "baggage,"  Toledo,  ftc.  R.  Co.  v.  Hammond,  ^  Ind.  879;  but 
not  an  emigrant's  feather-bed,  not  intended  for  use  on  the  journey,  Connolly  v.  Warren. 
106  Mass.  146. 
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it  may  often  be  vevj  difficult  to  draw  the  line  between  what  would 
come  within  the  liability  of  the  carrier,  and  what  would  not. 
The  question  would  not  only  be  materially  affected  by  drcumstan- 
cea,  but  is  one  of  those  upon  which  different  individuals  would  be 
very  likely  to  differ ;  and  it  is  perhaps  impossible  to  fix  upon  any- 
thing like  a  definite  standard.  But  the  principle  is  plain  enough, 
and  the  reason  and  justice  of  it  are  undeniable.  And  the  diffi- 
culty in  the  application  of  the  principle,  whether  by  the  court 
or  by  the  jury,  is  of  a  kind  which  must  often  occur  in 
*  256  *  the  administration  of  the  law.  It  must  always  be  a  quea- 
tion  of  mixed  law  and  fact,  where  the  court  state  the  prin- 
ciple, and  illustrate  its  bearing  upon  the  case  at  bar,  as  they  see 
fit,  and  the  jury  apply  the  principle  so  stated  as  they  best  can. 

A  passenger  in  a  railway  train,  may  consider  one  who  takes 
charge  of  the  baggage,  on  arrival  at  a  place,  as  the  agent  of  the 
company,  and  notice  to  him  concerning  the  baggage  is  notice  to 
the  company.  (Jf ) 

We  have  treated  of  steam  railway  companies;  but  in  most 
of  our  large  cities  there  are  now  horse-railroads.  A  few  cases 
have  arisen  concerning  their  rights  and  liabilities.  It  seems  that 
the  iron  rails  laid  by  such  a  company  in  a  public  street  are  still 
their  property,  and  another  company  authorized  to  lay  a  track  in 
the  same  direction  for  a  part  of  their  route,  have  no  right  to  pass 
over  their  rails.  (^) 

A  regulation  by  such  a  company  that  passengers  shall  not  get 


tion  or  amasement  by  the  way,  or  carries 
his  prun  or  fishing  tackle,  they  would  un- 
doabtedly  fall  within  the  term  baggage, 
because  they  are  usually  carried  as  such." 
Per  Bronfofif  J.,  in  Hawkins  v.  Hoffman, 
6  Hill  (N.  Y.),  686.  So  in  Brooke  v.  Pick- 
wick, 4  Binff.  218,  and  McGill  t7.  Rowand, 
8  Penn.  St.  451,  carriers  were  held  respon- 
sible for  ladies'  trunks  containing  apparel 
and  Jewels.  So  in  Woods  v,  Devin,  18 
ni.  746,  a  common  carrier  of  passengers 
was  held  liable  for  the  loss  of  a  pocket- 
piiitol  and  a  pair  of  duelling  pistols,  con- 
tained in  a  carpet-bag  of  a  passenger, 
which  was  stolen  out  of  the  possession  of 
the  carrier.  And  in  Jones  v.  Voorhees, 
10  Ohio,  146,  it  was  held,  that  a  gold  watch 
of  the  yalue  of  ninety-five  dollars,  was 
a  part  of  a  traveller's  baggage,  and  his 
trunk  a  proper  place  to  carnr  It  in.  But 
see  Bomar  v.  Maxwell,  9  Humi>h.  621, 
wliere  the  plaintiff's  trunk  contained  **  a 
silver  watch,  worth  about  thirty-five  dol- 
lars;  also,  medicines,  handcuffs,  locks, 
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&C.,  worth  about  twenty  dollars,"  and 
the  court  said :  *'  The  watch  alleged  to 
have  been  in  the  trunk,  clearly  does  not 
fall  within  the  meaning  of  the  term  bag- 
gage ;  and  much  less  the  hanflcuflEs,  locka, 
&c. ;  these  certainly  do  not  usually  con- 
stitute part  of  a  gentleman's  wardrobe, 
nor  is  it  perceived  how  they  are  neces- 
sary to  his  personal  comfort  on  a  journey 
in  a  stage-coach."  In  Parmelee  v.  Fischer, 
22  111.  212,  it  is  laid  down,  that  damages 
may  be  assessed  for  such  articles  of  ne- 
cessity and  convenience  as  passengers 
usually  carry  for  personal  use,  comfort, 
instruction,  amusement,  or  protection, 
having  regard  to  the  length  and  object 
of  their  journeys ;  and  in  Davis  v,  Mich. 
8.  &  N.  Ind.  R.  R.  Co.  id.  278,  it  was  he/d, 
that  a  revolver  is  included  in  personal 

iff)  Ouimit  V.  Henshaw,  35  Vt.  606. 

ijg)  Jersey  City,  &c.  R.  R.  Co.  v. 
Jersey  City,  &c  R.  R.  Co.  20  N.  J.  E^. 
61. 


CH.  XI.] 


BAn«MENT> 


267 


off  or  on  their  cars  by  the  front  platform,  is  held  to  be  reasonable ; 
and  one  knowing  the  rule,  and  injured  while  violating  it,  cannot 
hold  the  company  liable,  even  if  permitted  by  the  driver  to  get  on 
in  front  (JK) 


SBCTTION  XVn. 

OF  THE  EVIDENCE  OF  LOSS. 

In  regard  to  the  proof  of  the  contents  of  a  passenger's  trunk, 
lost  by,  or  while  in  charge  of,  a  common  carrier,  the  prevailing 
American  authority  holds  that  the  liability  of  the  carrier  for  some 
amount  having  been  established  aliunde^  the  plaintiff  is  a  compe- 
tent witness  ex  neeeentatejUi  prove  the  contents  of  his  trunk,  and 
their  value.  (^)  From  the  same  necessity,  the  wife  of  the  owner 
has  been  admitted  to  prove  the  same  facts.  (K)  But  the  rule  for 
the  admission  of  such  evidence  does  not  extend  further  than  to 
the  proof  of  such  goods  or  baggage  as  being  commonly  carried  in 
a  traveller's  trunk,  may  be  expected  to  be  there,  (t)  In  Massa- 
chusetts, it  was  formerly  held  that  the  common-law  rule  prevailed, 
and  neither  the  owner  nor  his  wife  could  be  a  witness  in 
an  action  brought  by  the  owner.  (J)  Such  was  *  the  law  in  *  257 
South  Carolina,  (k)  But  a  statute  of  Massachusetts,  passed 
since  the  decision  above  referred  to,  permits  the  plaintiff  to  put  in 
evidence  in  the  case  a  descriptive  list,  sworn  to  by  him.  (V)  ^ 


{Jk )  Baltimore,  &c.  R.  R.  Co.  v,  Wil- 
kinMO,  30  Md.  224. 

is)  Sneider  v.  Oefas,  1  Yeate*,  84; 
dark  V.  Snenoe,  10  Watto,  8S6;  Oppen- 
h^mer  9.  Ednev,  0  Humph.  %6 ;  John- 
too  o.  Stone,  11  id.  419;  Whiteaell  v, 
Cmae,  S  W.  &  S.  900;  Mad  River  R.  R. 
Co.  V.  Fulton,  20  Ohio,  818;  Sparr  v. 
Wellman,  11  Mo.  280. 

(k)  McGill  9.  Rowand,  8  Penn.  St. 
461 ;  Mad  Riyer  R.  R.  Co.  v.  Fulton,  20 
Ohio,  31& 

(i)  Mad  River  R.  R  Co.  Fulton,  20 
OMq,  318.  Therefore  it  has  been  held 
sot  to  extend  to  "  medical  books,  medi- 
cines, surgical  instruments,  and  chemical 
Apparatus."  Pudor  v.  B.  &  M.  Railroad 
Co.  26  Me.  458.  And  see  Bingham  v. 
Rogers,  0  W.  &  8.  406.  The  cases  of 
V.  Brown,  12  Ga.  217,  and  Doyle 


V,  Kiser.  6  Ind.  242,  illustrate  almost  the 
whole  law  concerning  the  liability  of  the 
carrier  for  the  baggage  of  a  passenser. 
In  H^kins  v,  Westcott,  6  Blatchf .  64,  it 
is  hda  that  manuscripts  carried  by  a 
student,  author,  or  professional  man»  for 
the  purpose  of  study  or  business,  are  a 
part  of  '*  his  baggage."  See  ante,  p.  *  100, 
n.  {Id). 

(J)  Snow  V.  Eastern  Railroad  Co.  12 
Met.  44.  See  further  on  this  question, 
the  editor's  note  to  Great  Northern  Rail- 
way Co.  17.  Shepherd,  0  E.  L.  &  E.  477 ; 
B.  c.  8  Exch.  80,  and  1  Greenl.  Ev.  348. 

(k)  Dill  V.  Railroad  Co.  7  Rich.  L. 
168. 

(/)  Supp.  to  R.  S.  c.  147,  §  6  (1851). 
And  a  statute  of  1860,  allowing  the  par^ 
ties  to  suits  to  testify,  would  seem  to 
settle  this  definitely. 


1  See  Pub.  Sts.  c.  169,  §  18. 
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ON  THE  LAW  OF  TELEOBAPHIG  OOKMUNICATIONa 

Sect.  T.  —  Of  TelegrapJa  in  Oeneral. 

Although  but  a  few  years  have  elapsed  since  the  inYention  of 
the  electric  telegraph,  it  is  already  in  very  general  use.  It  joins 
provinces  and  nations  separated  by  streams  and  seas,  and  now 
covers  a  large  part  of  our  country,  and  spans  the  ocean  between 
the  two  great  continents.  And  wherever  it  exists  it  is  largely 
used  as  an  instrument  of  communication  for  social,  business,  or 
political  purposes.  In  Europe  and  in  this  country  there  are  laws 
regulating  the  construction,  establishment,  and  use  of  electric 
telegraphs.  They  embrace  a  wide  extent  and  variety  of  topics. 
What  we  propose  to  do,  as  appropriate  to  the  general  purpose  of 
this  work,  is  to  consider  the  Law  of  Communication  by  Telegraph 
in  its  relation  to  the  Law  of  Contracts.^ 

We  shall  treat,  first,  of  the  legal  character  of  the  company  which 
owns  and  works  a  telegraph.  Secondly,  the  contract  between 
the  telegraph  company  and  the  sender  of  a  message.  Thirdly, 
the  breaches  of  this  contract.  Fourthly,  the  contract  between  the 
telegraph  company  and  the  receiver  of  a  message.  Fifthly,  the 
breaches  of  this  contract.  Sixthly,  contracts  between  the  sender 
and  receiver  made  by  telegraph.  Seventlily,  the  measure  of  dam- 
ages. 

^  A  contract  between  a  railroad  and  tele^p^ph  oomiMUiy  ^ving  the  latter  the  exda- 
Bive  right  to  ran  its  wires  along  the  road  of  the  former,  is  void  as  a^nst  pablic  policy, 
in  restraint  of  trade,  and  as  tending  to  create  monopolies,  and  is  an  interference  with  the 
State's  right  of  eminent  domain.  West.  Un.  Tel.  Co.  i;.  Am.  U.  Tel.  Co.  65  Ga.  160. 
And  likewise  a  contract  between  a  telephone  company  and  the  owner  of  telephone  instru- 
ments, to  the  effect  that,  in  the  nse  of  sach  instruments  by  the  company,  discriminations 
shall  be  made  as  between  certain  telegraph  companies,  is  Toid  as  agamst  public  policy. 
State  V,  Bell  Telephone  Ca  36  Ohio  St.  296. 

278 


CH.  zn.] 


TELBGBAPHS. 


2575 


•SECTION  n. 


♦257  ft 


THE  LEGAL  CHABACTEB  OF  A  COMPANY  WOBKIKO  A  TELEOBAPH. 


The  main  question  here  is,  Is  such  a  company  a  common 
carrier  7  There  are  decisions  in  which  the  affirmative  is  quite 
distinctly  asserted.  And  there  are  others  in  which  it  is 
asserted  with  more  or  less  of  qualification,  (a)  ^    When  a  new 


(a)  The  only  caie  in  which  telegraph 
eompAnies  hare  been  expreuly  held  to 
be  common  carrien  ia  Parks  v.  Alta  Cal. 
Tel.  Co.  13  Cal.  422.  In  this  case  the 
court  say :  "  The  rules  which  goyem  the 
liability  of  telegraph  companies  are  not 
new.  They  are  old  rules  applied  to  new 
circumstances.  Such  companies  hold 
themselves  out  to  the  public  as  engaged 
in  a  particular  branch  of  business,  in 
which  the  interests  of  the  public  are 
deeply  concerned.  They  propose  to  do 
a  csertain  service  for  a  given  price. 
There  is  no  difference  in  the  general 
nature  of  the  legal  obligation  of  the 
contract  between  carrying  a  message 
along  a  wire  and  carrying  goods  or  a 
package  along  a  route.  The  physical 
agency  may  h^  different,  but  the  essen- 
tial nature  of  the  contract  is  tlie  same. 
In  both  cases  the  contract  is  binding, 
and  the  responsibility  of  the  parties  is 
governed  by  the  same  general  rules." 
—  In  McAndrews  9.  Electric  Tel.  Co.  83 
Eng.  L.  &  £.  180,  telegraph  companies 
are  spoken  of  as  being  "  in  the  position 
of  carriers  who  would  be  liable  at  com- 
mon law,  but  who  may  limit  their 
liability  by  special  notice,  but  the  only 
question  before  the  court  was  the  reason- 
ableness of  the  regulation  relieving  the 
company  from  liability  for  unrepeated 
messages.  A  similar  view  seems  to  have 
been  taken  in  Bowen  v.  Lake  Erie  TeL 
Co.  1  Am.  Law  Reg.  686,  where  it  was 
held  that  "  telegraph  companies  holding 
themselves  out  to  transmit  despatches 
correctly  are  under  obligation  so  to  do 
unless  prevented  by  causes  over  which 
they  have  no  control."  In  Baldwin  v. 
United  States  Telesraph  Co.,  these  com- 
panies are  regarded  substantially  as 
common  carriers.  On  the  other  hand, 
in  Bimey  v.  N.  Y.  &  Wash.  Printing  Tel. 
Co.  18  lid.  841,  the  court  say :  "  WhUe  a 


common  carrier  is  an  insurer  and  is  pro- 
tected from  liability  by  the  act  of  God, 
or  the  enemies  of  the  State,  he  can  avail 
himself  only  of  such  excuses.  He  sees 
what  happens  to  his  charge  the  moment 
it  happens.  But  a  telegraph  company, 
owing  to  innumerable  causes  which  may 
disturb  the  security  of  its  lines,  would 
be  almost  as  often  open  to  liability  be- 
cause of  the  providences  of  God  unknown 
to  it,  as  because  of  any  other  reason. 
This  telegraph  company  is  not  a  com- 
mon carrier,  but  a  bailee,  performing 
through  its  agents  a  work  for  its  em- 
ployer, according  to  certain  rules  and 
regulations  which  under  the  law  it  has 
a  right  to  make  for  its  government." — 
And  in  De  Rutte  v.  N.  Y.,  Alb.  &  Buf . 
TeL  Co.,  the  court  of  Common  Pleas  say : 
"Common  carriers  are  held  to  the  re- 
sponsibility of  insurers  for  the  safe  de- 
livery of  property  intrusted  to  their  care, 
upon  grounds  of  public  policy,  to  pre- 
vent frauds  or  collusion  with  them,  and 
because  the  owner,  having  surrendered 
up  the  possession  of  his  property,  is 
generally  unable  to  show  how  it  was 
lost  or  injured.  These  reasons,  which 
are  the  ones  usually  assigned  for  the  ex- 
traordinary responsibility  of  common 
carriers,  cannot  be  regarded  as  appli- 
cable to  the  same  extent  to  telegraph ; 
nor  are  there  any  reasons  in  our  judg- 
ment why  they  should  be  held  in  any 
extent  to  the  responsibility  of  insurers 
for  the  correct  transmission  and  delivery 
of  intelligence."  Similar  views  were  ex- 
pressed by  the  Supreme  Court  of  the 
same  State  in  Breese  v,  U.  S.  Tel.  Co.  45 
Barb.  274 ;  affirmed  in  48  N.  Y.  132,  and 
by  tiie  Court  of  Appeals  in  the  recent 
case  of  Leonard  v.  x^.  Y.,  &c.  Tel.  Co-, 
and  in  the  following  cases:  N.  Y.  & 
Wash.  Tel.  Co.  v.  Dryburg,  35  Pa.  St. 
B.  286 ;  Shields  o.  Wash.  &  N.  O.  Teb 


I  In  Georgia,  a  tel^praph  corapftny  is  a  bailee  for  hirs,  and  not  a  common  carrier. 
West.  Un.  TeL  Co.  v.  Foouune,  58  Ga.  433. 
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*  267  c  *  kind  or  class  of  contracts  come  before  the  courts,  it  is 
both  natural  and  reasonable  to  trj  to  connect  thorn  with 
some  one  of  the  established  and  recognized  classes,  for  so  far  as 
this  may  be  done,  new  law  is  not  wanted  but  only  the  application 
of  old  rules  to  new  cases.  It  is  obvious,  however,  that  this  effort 
may  be  carried  too  far.  We  have  elsewhere  intimated  that  the  en- 
deavor to  make  the  law  of  partnership  but  a  branch  of  that  of  co> 
tenancies  or  joint  tenancy,  and  to  bring  transactions  in  negotiable 
paper  under  the  common  law  of  contracts,  has  not  been  without 
some  mischievous  influence.  So  we  think  may  be,  and  perhaps  has 
been,  the  effect  to  treat  a  telegraph  company  as  a  common  carrier. 
The  private  carrier  makes  his  contracts  under  the  general  law ; 
the  common  carrier  under  special  rules  of  law.  The  essentials  of 
these,  as  seen  in  the  previous  chapter,  are,  first,  that  he  is  consid- 
ered as  a  qtiosi  public  officer,  entering  into  definite  relations  with 
the  public,  and  having  on  this  ground  some  peculiar  rights  and 
some  peculiar  obligations.  It  may  be  admitted  at  once,  that  to 
this  extent,  telegraph  corporations  may  be  classed  with  common 
carriers.  (6) 

Co.  11  Am.  L.  Jour.  811 ;  West  Un.  Tel.  must  consider  them  as  such,  subject  only 
Co.  0.  Carew,  16  Mich.  626 ;  Playford  v.  to  such  modifications  as  the  peculiar 
United  K.  Tel.  Co.  L.  R.  4  Q.  B.  707 ;  nature  of  their  business  renders  abso- 
Ellis  V,  Am.  Tel.  Co.  18  Allen,  226.  In  lutely  necessary."  And  in  De  Rutte  v. 
this  last  case  it  was  held  that  the  pro-  N.  Y.,  Alb.  it  Bnf.  Tel.  Co.  1  Daly,  647, 
Tisions  of  the  statutes  of  Massachusetts  it  is  said : ''  Like  the  business  of  common 
concerning  telegraph  companies  apply  to  carriers,  the  interests  of  the  public  are 
foreign  companies  doing  business  within  so  largely  incorporated  with  it  that  it 
that  State.  -In  Leonardtr.  New  York,  &c.  differs  from  ordinary  bailments  which 
Telegraph  Co.  41  N.  Y.  644,  Mr.  Justice  parties  are  at  liberty  to  enter  into  or  not 
Hunt  states  with  great  force  the  argu-  as  they  please."  See  also  Parks  v.  Alt« 
ment  against  the  extension  to  telegraph  Cat  Tel.  Co.  18  Cal.  422 ;  West.  Un.  Tel. 
companies  of  the  common-law  liability  Co.  v.  Carew,  16  Mich.  626;  N.  Y.  & 
of  a  common  carrier.  Wash.  Tel.  Co.  v.  Dryburg,  36  Penn.  Sc 
(6)  WhUe  the  clear  weight  of  judicial  R.  208 ;  Graham  v.  West  Un.  Tel.  Co. 
opinion  is  that  telegraph  companies  are  10  Am.  Law  Reg.  (n.  s.)  810 ;  Sweat- 
not  common  carriers  in  the  strict  sense  land  v.  111.  &  Miss.  Tel.  Co.  17  la.  4*38. 
of  the  term,  yet  on  account  of  the  public  —  Two  recent  cases,  howcTer,  deny  that 
nature  of  their  employment  they  hare  the  obligations  of  telegraph  companies 
been  held  in  several  cases  to  a  rery  rest  upon  the  public  nature  of  their  em- 
similar  degree  of  responsibility.  Thus  ployment,  and  assert  that  they  haye 
in  Baldwin  t;.  U.  8.  Tel.  Co.  1  Lansing,  their  foundation  solely  in  the  contract 
126,  the  Supreme  Court  of  New  York  between  the  parties.  In  Leonard  v.  N. 
say :  "Although  telegraph  companies  are  Y.,  Alb.  &  B.  Tel.  Co.  41  N.  Y.  644,  the 
not  strictly  speaking  public  carriers  for  Court  of  Appeals  of  New  York  heid  that 
the  reason  that  they  do  not  have  tangible  "  It  must  be  assumed  that  the  liability  of 
possession  of  goods  which  can  be  de-  telegraph  companies  in  respect  of  the 
stroyed  or  stolen,  yet  from  the  public  accurate  transmission  and  faithful  de- 
nature of  their  employment,  the  impor*  livery  of  messages  rests  entirely  upon 
tant  matters  confided  wholly  to  their  contract,  and  that  they  are  not  in  the 
care,  and  the  skill  and  fidelity  required  situation  of  innkeepers,  common  carriers, 
in  the  proper  performance  of  their  Qu  ties,  and  the  like,  upon  whom  legal  duties 
their  legal  characteristics  become  so  an-  rest,  resulting  from  their  occupation  and 
alogous  to  those  of  carriers  that  the  law  profession,  and  who  owe  a  duty  to  the 
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*  Another  of  the  obligations  of  common  carriers,  is,  that  *  257  d 
thej  are  bound  to  treat  all  the  public  alike,  and  to  carry  all 
goods  or  passengers  offered  to  them,  unless  they  have  a  sufficient 
reason  for  making  an  exception.  This  is  required  by  many  of  the 
statutes  by  which  telegraph  companies  are  regulated.  If,  however, 
they  are  common  carriers  where  the  statutes  make  no  such  require- 
ment,  or  where  the  companies  exist  without  any  statutory  regula- 
tion, they  would  be  bound  by  the  same  obligation,  and  this  would 
then  rest  on  their  relation  to  the  public,  as  is  the  case  with  common 
carriers.  This  has  been  so  held,  (c)  We  are  not  able  to  see  (in- 
dependently of  statute  requirement)  other  reason  for  it  than  this : 
They  publicly  advertise  that  they  will  transmit  messages ;  this 
may  be  regarded  as  an  offer  to  Uie  public  and  to  all  who  compose 
it,  and  when  any  one  to  whom  this  offer  is  made  accepts  it  by 
tendering  a  message,  the  offer  and  acceptance  constitute  a  con- 
tract. This  would  certainly  be  analogous  to  the  case  of  a  common 
carrier,  but  it  would  not,  we  hold,  justify  the  assertion  that  a  tele- 
graph company  is  a  common  carrier. 

A  third  element  of  the  law  of  common  carriers  is  the  most  im- 
portant and  characteristic  of  all.  It  is  that  which  makes  them 
insurers  of  the  goods  they  carry  against  any  loss  not  caused  by 
the  act  of  God  or  of  the  public  enemy,  and  insurers  of  passengers 
against  any  loss  caused  by  an  accident  which  could  have  been 
prevented  by  any  care  that  was,  rationally  and  practically 
speaking,  possible.  This  rule,  *  which,  we  repeat,  is  the  *  257  e 
most  important  and  characteristic  of  all  the  rules  which 
make  up  the  law  of  common  carriers,  is,  as  we  shall  endeavor  in 
a  subsequent  section  to  show,  wholly  wanting  from  the  law  of 
telegraphic  communication. 

Then,  it  must  be  remembered,  that  a  common  carrier  carries 
either  goods  or  passengers ;  the  telegraph  carries  neither.  The 
common  carrier  may  carry  a  message,  or  communication,  and 
may  be  paid  for  this.  But  in  this  transaction  he  could  not  be 
considered  a  common  carrier,  for  he  is  neither  bound  to  take 


EoUic  iTTetpecdye  of  their  enffaffementB 
I  particular  instances."  And  m  Plav- 
ford  V.  United  Kingdom  Tel.  Co.  L.  K. 
4  Qp  B.  707,  the  Court  of  Queen's  Bench 
•aj:  "The  obligation  of  the  company 
to  use  due  care  and  skill  in  the  transmis- 
iioo  of  the  message  Is  one  arising  entirely 
out  of  the  contract. .  .  .  We  cannot  agree 
with  the  Judgments  giren  in  the  American 


courts  in  the  cases  cited  In  the  argument 
that  there  is  any  analogy  between  a 
consignment  of  goods  through  a  carrier, 
and  the  transmission  of  a  telegram."  in 
Ellis  V.  Am.  Tel.  Co.  13  Allen,  226,  the 
public  nature  of  their  employment  was 
said  to  rest  upon  the  statute. 

(e)  I)e  Rutte  v.  N.  Y.,  Alb.  &  Bii£ 
Tel.  Co.  1  Daly,  647. 
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them,  nor  if  he  takes  them  does  he  insure  them  any  farther  than 
by  his  contract.  There  have  been  able  and  ingenious  efforts  to 
regard  the  message  as  a  chattel ;  as  property  bailed  for  transmis- 
sion, (d)  But  at  most  it  may  be  said  to  have  a  savor  of  property, 
and  to  be  in  some  respects  like  a  chattel.  But  in  many  more 
respects  it  is  unlike.  It  is  indeed  essentially  different ;  and  the 
message  cannot  be  regarded  as  a  chattel  although  the  paper  on 
which  it  is  written  —  and  ^hich  is  never  transmitted  —  may 
be.  (e)  To  all  these  reasons  against  regarding  telegraph  compar 
nies  as  common  carriers,  may  be  added,  what  is  distinctly  asserted 
in  one  case,  namely,  that  the  mode  of  transmission  makes  it  im- 
possible for  the  company  to  see  what  happens  to  its  charge,  and 
to  guard  against  threatened  danger.  (/) 


257/ 


♦SECTION  in. 


THE  OBUGATIONS  AND  EIGHTS  OF  TELB6BAPH  COMPANIES. 


They  are  bound  to  have  suitable  instruments,  and  competent 
servants,  and  to  see  that  the  service  rendered  to  applicants  is 
rendered  with  the  care  and  skill  which  its  peculiar  nature  re- 
quires, (jg)  ^  This  fitness  and  sufficiency  of  instruments  and 
apparatus  is  required  by  some  statutes,  and  obviously  by  the 
nature  of  their  services ;  but  we  do  not  know  that  it  has  passed 


{d)  Scott  &  Jamagan  on  Telegraphs, 

(«)  Those  courts  which  hold  telegraph 
companies  to  be  common  carriers  must  of 
course  consider  the  message  as  a  chattel, 
hut  we  have  seen  that  the  number  of 
these  is  very  small.  On  the  other  hand, 
•seyeral  cases  distinguish  their  responsi- 
bilities from  those  of  common  carriers  by 
the  circumstance  that  they  have  nothing 
in  the  nature  of  a  chattel  intrusted  to 
their  keeping.  Thus  in  Leonard  v.  N. 
Y.,  A.  &  B.  Tel.  Co.  41  N.  Y.  544,  the 
court  say :  "  He  has  no  property  intrusted 
to  his  care;  he  has  nothing  which  one 
can  steal,  or  which  can  be  taken  from 
him.  There  is  no  subject  of  conceal- 
ment or  conspiracy.     He  has  in  his  pos- 


session nothing  which  in  its  nature  of 
itself  is  Taluable.  It  is  an  idea,  a 
thought,  a  sentiment, — impalpable,  fai- 
TisibTe,  not  the  subject  of  theft  or  sale, 
and  as  property  quite  destitute  of  ralue." 
8o  also  Baldwin  v.  U.  S.  Tel.  Co.  1  Lan- 
sing, 125;  Breese  v.  U.  ».  Tel.  Co.  46 
Barb.  274 ;  48  N.  Y.  132 ;  Ellis  o.  Am. 
Tel.  Co.  13  Allen,  226;  Flayford  v.  Un. 
Kingdom  Tel.  Co.  Law  Bep.  4  Q.  B.  707 ; 
Bimey  i^.  N.  Y.  &  W.  Pr.  Tel.  Co.  18  Md. 
S41. 

(/)  Bimey  v,  N.  Y.  &  W.  P.  TeL  Co. 
18  Md.  341. 

(g)  Graham  v.  West.  Un.  Tel.  Co.  10 
Am.  Law  Reg.  (ir.  8.)  819;  West  Un. 
Tel.  Co.  V.  Carew,  16  Mich.  826. 


1  A  telegraph  company,  contracting  to  deliyer  market  reports,  is  responsible  for  a  loss 
occasioned  by  its  faihire  to  furnish  correct  reports.  Tamer  v.  Hawkeye  Tel.  Co.  41 
U.458. 
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directly  under  adjudication,  although  it  is  referred  to  in  some 
cases.  (A)  In  reference  to  railroads,  it  has  been  held  to  be  their 
duty  to  avail  themselves  of  any  proved  and  certain  improvement. 
Whatever  reasons  there  may  be  for  this  rule  would  seem  to  apply 
to  telegraphs.  It  is  obvious,  however,  that  the  rule  itself  would 
be  applied  to  them  only  with  much  qualification,  (i)  They  must 
receive  and  send  all  messages  offered  them.  This  is  required  by 
many  of  the  statutes.  Where  not  so  required,  we  think  they 
would  come  under  the  same  obligation,  as  the  effect  of  their  offer- 
ing themselves  to  tlie  public,  by  advertising  or  otherwise,  as 
undertaking  to  receive  and  send  messages.  The  exceptions  to 
this  obligation  are,  that  they  need  not  receive  messages 
of  an  illegal  or  inmioral  character ;  nor  such  as  *  subject  *  257  g 
fhem,  by  their  length  or  interference  with  their  business, 
to  unreasonable  inconvenience ;  or  such  as  caimot  be  read  with 
reasonable  care  and  certainty.  Of  course  they  are  excused  when 
the  press  of  business  makes  it  impossible  to  send  all  that  offer. 
But  in  such  case,  and  indeed  in  all  cases,  they  are  bound,  gen- 
erally by  statute,  and  otherwise  we  think  by  the  nature  of  their 
employment,  to  send  them  in  the  order  in  which  they  are  received, 
with  an  exception  in  some  of  the  statutes,  giving  priority  to 
government  messages;  (y)^  and  to  treat  all  who  employ  them 
impartially  and  alike.  And  they  must  send  the  messages  with 
reasonable  promptitude. 
A  most  important  obligation  is  to  send  them  accurately,  that  is, 


(A)  Id  Sweatland  v.  ni.  &  Miss.  Tel. 
Co.  17  Im.  433,  the  original  message  read : 
**  Live  hogs  six,  six  quarter ;  dressed  six 
three  aaarters.  seven,  firm."  As  received 
it  read:  "Live  hogs  six  three  quarters, 
aeren  firm."  It  appeared  that  after  part 
of  the  dispatch  had  been  received  the  in- 
stniment  began  to  "splutter,"  and  the 
remainder  of  the  message  was  lost.  The 
receiving  operator  telegraphed  back  to 
repeat  from  *'six/'  The  sending  opera- 
tor supposing  the  last  "six  "  to  Im  meant 
repeated  only  from  that  word,  thus  omit- 
ting the  middle  of  the  dispatch.  The 
plaintiff  claimed  that  the  trouble  was  due 
to  the  defective  character  of  the  record- 
ing instrument;  the  defendants,  that  it 


was  the  result  of  atmospheric  causes 
which  could  not  be  guarded  against.  As 
to  the  former  claim  the  court  htid  that 
"  on  general  principles  the  company  was 
bound  to  employ  skilful  operators,  to 
exercise  due  care,  and  to  use  good  instru- 
ments. And  on  general  principles,  if  it 
omitted  this  duty  and  damage  ensued  to 
a  party  in  consequence  of  such  omission, 
he  would  have  his  action  therefor."  See 
also  West.  Un.  Tel.  Co.  i;.  Carew,  16 
Mich.  525 ;  Leonard  v.  N.  Y.,  &c.  TeL  Co. 
41  N.  Y.  644. 

(/)  Hegeman  o.  West.  R.  R.  16  Barb. 
363;  3  Kern.  9. 

(y)  Scott  &  Jarnagan  on  Tel.  §§  128, 
129,130. 


1  Bebm  v.  West  Un.  Tel.  Co.  8  BisseU,  131 ,  was  to  the  effiwt  that  a  telegraph  company 
ii  not  boand  to  forward  messages  at  onoe,  but  only  in  a  reasonable  time  considerinff  tfate 
force  employed  at  the  forwarding  office,  the  amount  of  business  transacted  on  tha  line, 
and  the  apparent  necessity  for  haste  shown  in  the  message. 
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M  fhey  are  written.  It  is  certain  that  they  have  no  right  to 
change  them  in  any  respect  or  particular.  If  it  be  illegible  the 
operator  may  refuse  it ;  but  if  he  receives  it  he  must  read  it  as 
well  as  he  can  and  send  it  as  he  reads  it.  He  must  not  alter  it 
to  extend  abridged  words,  or  to  improve  the  grammar  or  the  spell- 
ing or  amend  it  in  any  way.  (A:)  ^  It  may  be  wholly  unintelligible 
by  him,  and  yet  be  understood  by  sender  and  receiver,  and  made 
unintelligible  by  anybody  else  on  purpose. 

Secrecy  is  another  obligation,  and  it  is  imposed  by  many  stat- 
utes, and  would  be  by  the  confidential  nature  of  the  transaction. 
But  it  has  been  decided  that  telegrams  are  not  privileged  commu- 
nications, and  that  even  where  the  disclosure  of  the  contents  of 
dispatches  by  employes  of  the  company  were  forbidden 
*  257  h  by  statute,  such  employes  might  *  be  summoned  as  wit- 
nesses in  courts  of  justice,  and  compelled  to  produce  the 
dispatches  or  testify  as  to  their  contents.  (Z) 

The  delivery  of  the  message  must  be  prompt,  and  to  the  right 
person.  They  are  certainly  bound  to  send  it  beyond  their  own 
lines,  if  this  be  obviously  implied  and  required  by  the  address  of 
the  message,  and  thus  receive  it.  Whether  they  are  liable  for  a 
failure  of  duty  by  lines  which  take  the  message  from  tliem,  must 
depend,  as  a  matter  of  principle,  upon  the  question,  whether  these 
other  lines  are  associated  with  theirs,  in  such  wise  as  to  make 
them  to  this  extent  copartners.  Otherwise  they  are  bound  only 
to  deliver  it  at  a  proper  time  and  in  a  proper  way  to  the  succeed- 
ing line.     This  question  always  resolves  itself  into  this ;   Has 


(k)  N.  Y.  &  Wash.  Pr.  Tel.  Co.  ». 
Dryburg,  35  Peon.  St.  208.  The  message 
delivered  for  transmission  in  this  case 
was,  "  Send  roe  for  Wednesday  evening 
two  band-bouquets,  very  handsome,  one 
of  five  and  one  of  ten  dollars."  The  op- 
erator read  the  word  fiand  as  hundj  and, 
assuming  that  hundred  was  intended, 
added  the  letters  r«/,  so  that  the  dispatch 
transmitted  read  'two  hundred  bou- 
quets." Before  the  mistake  was  discov- 
ered, the  plaintiff  had  cut  a  large  number 
of  valuable  flowers,  which  were  rendered 
entirely  valueless,  and  for  the  loss  thus 
occasioned  it  was  held  that  he  might  re- 
cover.    The  court  say :  "The  wrong  of 


which  the  plaintiff  complains  consists  in 
sending  him  a  different  message  from  that 
which  they  had  contracted  with  Le  Roy 
to  send.  That  it  was  a  wrong,  is  as  cer- 
tain as  that  it  was  their  duty  to  transmit 
the  message  for  which  they  were  paid. 
.  .  .  One  of  the  plainest  of  their  obliga- 
tions is  to  transmit  the  very  message 
prescribed.  To  follow  copy,  an  impera- 
tive law  of  the  printing  office,  is  equally 
applicable  to  the  telegraph  office." 

(/)  Hcnisler  v.  Freedman,  2  Parsons, 
Sel.  Cas.  274 ;  State  v,  Litchfield,  10  Am. 
Law  Reg.  (n.  a.)  876;  In  re  Waddell,  8 
Jur.  (n.  b.)  181 ;  In  re  Ince,  20  Law  Times 
(N.  s.)  421. 


1  VHiere  a  message  received  by  an  agent  is  an  nnintelUgible  Jargon,  and  the  agent 
wrongly  interprets  it,  the  telegraph  company  is  not  liable  for  the  ensuing  loss,  though  it 
has  not  delivered  the  exact  words  received  fix>m  his  principal.  Hart  v.  Direct,  &c.  Cable 
Co.  86  N.  Y.  633. 
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the  receiving  line,  bj  actual  connection  with  other  lines,  by  an 
appearance  of  connection  sanctioned  by  the  receiving  line,  by  ens- 
torn,  or  advertisement  or  otherwise,  led  their  customer  to  believe 
or  justified  him  in  believing,  that  they  will  send  the  message  over 
the  whole  distance  as  over  their  own  lines  ?  Receiving  pay  for  the 
whole  distance  might  be  primd  facie  evidence  of  such  a  contract, 
but  it  would  be  open  to  explanation  or  rebutter,  (m)  Many  com- 
panies now  guard  against  tliis  class  of  liabilities,  by  a  pro- 
vision printed  upon  the  *  message  blank,  that  they  will  not  *  257  i 
be  responsible  for  errors  or  delay  on  connecting  lines,  and 
making  the  company  which  receives  the  message,  only  the  agent 
of  the  sender,  to  send  the  message  on  other  lines  when  neces- 
sary, (mni) 

In  the  message  blanks  now  commonly  used,  the  conditions  are 
printed  upon  the  face  of  the  paper  in  such  a  manner  as  to  make 
them  a  part  of  the  contract  for  transmission,  (nn)  ^ 

(m)  So  held  in  De  Rutte  v.  N.  Y.,  Alb.  son  for  it  are  the  Baroe  in  regard  to  the 

&  Buf.  Tel.  Co.  1  Daly,  547;   and  in  transmission  of   telegraphic  messages." 

Baldwin  v,  U.  S.  Tel.  Co.  1  Lansing,  125 ;  The  principles  on  which  tills  question  de- 

and  see  Thum  v,  Alta  Cal.  TeL  Co.  16  pends  appear  to  be  precisely  the  same  as 

Cal.  472.    On  the  other  hand,  in  Steven-  those  governing  the  liability  of  connect- 

son  V.  Montreal  Tel.  Co.  16  Upper  Canada  ing  lines  of  railroad  and  other  carriers. 

R.  530,  it  was  held,  hv  a  divided  coorL  We  have  seen  already  that  the  decisions 

that  although  the  defendants  advertised  in  this  latter  class  of  cases  are  exceed- 

their  line  as  connecting  with  all  the  prin-  ingly  conflicting,  and  it  is  to  be  expected 

cipal  cities  and  towns  in  Canada  ana  the  that  there  will  be  the  same  diversity  upon 

United    States,   and    had   received  the  this  point    See  an/«»  p.  *  212  e/se^. 

chaige  for  transmission  to  a  point  be-  {mm)  In  an  action  against  a  connect^ 

yond  their  own  line,  this  iniposea  on  them  ing  line  for  negligence  in  transmitting  a 

no  obligation  beyond  that  of  delivering  message  sent  under  the  above  conditions, 

the  message  safely  to  the  connecting  line,  it  was  kHd  tlmt  the  terms  and  conditions 

and  paying  for  its  transmission  thereon,  applied  only  to  the  company  to  which 

and  that  there  was  no  implied  contract  to  the  message  was  first  given,  and  that 

deliver  the  message  safely  at  the  termina-  there  was  no  special  contract  between 

tion  of  the  connecting  line.     And  see  the  sender  and   the  line  which  subee- 

West.  Un.  Tel.  Co.  v.  Carew,  15  Mich,  quently    completed     the     transmission. 

526;  and  Baldwin  v.  U.  S.  Tel.  Co.  54  inquire  v.  West.  Un.  Tel.  Co.  08  Mass.  2d2. 

Barb.  606.     And  in  Leonard  v,  N.  T.,  {nn)  In  Breese  v,  U.  S.  Tel.  Co.  46 

Alb.  &  Buf.  Tel.  Ca  41  N.  T.  544,  it  is  Barb.  274;  48  N.  T.  132,  where  the  met- 

■aid  that  "  each  carrier,  by  the  receipt  of  sage  was  written  upon  such  a  blank,  the 

the  goods  and  the  consequent  promise  to  court  say :    "  Before    the  message  was 

forward  them,  enters  into  an  agreement  written  under  the  printed  heading,  and 

with  the  owner  at  New  York,  although  he  signed  and  delivered  to  the  defendant,  it 

does  not  meet  him  or  correspond  with  was  a  general  proposition  to  all  persons 

him  personally,  that  he  will  cany  and  desiring  to  send  messages  by  the  defend- 

deliver  the  goods,  and  is  liable  to  the  ant's  peculiar  means  of  transmission  or 

original  owner  in  New  York  if  he  fails  in  conveyance,  of  the  terms  and  conditions 

bis  undertaking.     The  rule  and  the  rea-  upon  which  such  messages  would  be  sent, 

1  A  delivery  to  a  telegraph  company  of  a  message  on  a  blank  containing  die  terms 
of  transmission  is  an  acceptance  or  the  terms,  and  forms  a  contract  between  the  parties. 
Young  V.  West.  Un.  Tel.  Co.  65  N.  Y.  168.  A  condition  in  a  night  message  to  be 
sent  at  half  the  usual  rates,  "  it  is  agreed  between  the  senders  of  the  following  message 
and  this  company  that  the  companv  shall  not  be  liable  for  mistakes  or  delays  In  the 
ttaaoniision  or  delivery,  or  for  non-AeUveiy  of  any  mesMge,  beyond  the  amount  reoeiv«i 
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They  may,  undoubtedly,  make  all  reasonable  rules  for  the  con* 
duct  of  their  affairs,  (n)  This  reasonableness  we  consider,  on 
principle,  as  a  matter  of  law ;  but  practically,  it  is  usually  given 
to  the  jury  under  the  direction  of  the  court 

By  these  rules  they  may  require  prepayment.  They  may  protect 
themselves  from  liability  for  accidental  injury.  They  may  limit 
their  liability  in  some  respects  and  exclude  some  grounds  of  liabil- 
ity. But  we  should  hold  decidedly  that  they  could  not  protect 
themselves  from  liability  for  the  gross  negligence  or  incompetence 
of  their  servants,  or  an  imperfection  or  inadequacy  of  their  instru- 
ments which  could  easily  and  certainly  be,  and  therefore  certainly 
should  be,  remedied,  (o)  On  this  point,  as  well  as  on  the 
*  267 y  further  question  *  how  far  a  knowledge  of  the  rules  brought 
home  to  the  sender,  constitutes  or  implies  a  contract 

and  the  defendant  become  liable  in  case  (o)  Sweatland  v.  Til.  &  Miss.  TeL  Co. 
of  error  or  accident  in  the  transmission  or  27  la.  488.  In  this  case  DiUom,  C.  J., 
conveyance.  By  writing  the  message  says:  "  The  arguments  suggested  famish 
under  it,  and  signing  and  delivering  the  no  reason  why  a  company  should  be  al- 
same  for  transmission,  the  party  accepted  lowed  to  make  general  printed  conditions 
the  proposition,  and  it  became  an  agree-  which  should  have  the  effect  to  relieve  it 
ment  binding  upon  the  defendant  only  from  liability  for  the  improper  or  negli- 
according  to  the  terms  and  conditions  gent  conduct  of  its  servants.  Telegraph 
specified  in  its  proposition."  It  was  held  companies,  like  railroad  companies,  owe 
also  that  the  plaintiff  could  not  control  important  duties  to  the  public.  Gen- 
the  effect  of  the  contract  by  showing  that  erally  there  are  no  competing  lines,  and 
he  had  neglected  to  read  the  printed  con-  if  so  the  business  is  necessarily  in  the 
ditions.  See  also  West.  Un.  Tel.  Co.  v.  hands  of  a  few.  These  companies  must 
Carew,  16  Mich.  626,  and  port,  note  {p).  act  in  good  faith  toward  the  public,  and 
(n)  McAndrew  v.  Elect.  Tel.  Co.  88  cannot  by  general  conditions  demand  un- 
L.  &  Eq.  R.  180 ;  Camp  v.  West.  Un.  Tel.  reasonable  concessions  from  those  pro- 
Co.  1  Met.  (Ky.)  164;  Wann  v.  West  posing  to  send  messages.  It  is  not 
Un.  Tel.  Co.  87  Mo.  472 ;  Gildersleeve  v.  necessary  to  discuss  what  might  lawfully 
U.  S.  Tel.  Co.  20  Md.  232 ;  Ellis  v.  Am.  be  done  by  a  special  contract ;  but  I  deny 
Tel.  Co.  18  Allen,  226.  A  rule  that  the  that  companies  can  adopt  general  printed 
company  would  not  be  answerable  for  rules  exactly  as  a  condition  for  sending 
damages  unless  the  claim  was  presented  messages  that  the  sender  shall  exonerate 
within  sixty  days  after  the  message  was  or  release  the  company  from  damages 
sent,  was  held  reasonable,  and  obligatory  caused  by  defective  instruments,  or  by 
on  the  sender  who  had  notice. of  it,  in  want  of  proper  skill  in  the  operators,  or 
Wolf  V.  Western  Union  Tel.  Co.  62  Penn.  by  their  failure  to  use  due  care."  Gilder- 
St.  88.  This  power  is  expressly  conferred  sleeve  v.  U.  S.  Tel.  Co.  20  Md.  282;  Ellis 
by  statute  in  England,  Canada,  and  many  v.  Am.  Tel.  Co.  18  Allen,  226 :  Bimey  v, 
of  the  Sutes  of  this  Union.  N.  Y.  &  Pr.  Wash.  Tel.  Co.  18  Md.  841. 

by  said  company  for  sending  the  same,"  has  been  heid  not  to  be  reasonable,  and  not  to  ex- 
onerate the  conipanv  from  liability  beyond  such  a  sum  paid  for  transmission.  True  ». 
International  Tel.  Cn.  60  Me.  9 ;  as  for  an  unaccounted-for  misuke  in  the  message  de- 
livered, Bartlett  v.  West.  Un.  Tel.  Co.  62  Me.  209 ;  or  an  unaccounted-for  failure  to  de- 
liver, West.  Un.  Tel.  Co.  w.  Fonuine,  58  Ga.  433.  See  West.  Un.  Tel.  Co.  v.  Fenton, 
62  Ind.  I.  But  a  regulation  in  a  telegraph  blank  used  in  sending  night  dispatches  at 
half  price,  exempting  from  liability  for  errors  in  transmission  or  delivery.  "  from  whatever 
cause  occurring,"  was  hdd  unreasonable,  so  far  as  it  was  attempted  to  exempt  for 
negJigence  or  fraud.  Hibbard  v.  West  Un.  Tel.  Co.  33  Wis.  558.  —  In  West.  Un.  Td. 
Co.  V.  Buchanan,  35  Ind.  429,  it  was  decided  that  a  person,  with  knowledge  of  the  rules 
and  regulations,  who  writes  a  message  on  paper  other  than  a  blank  containing  them, 
is  as  much  bound  as  if  he  had  written  the  message  on  a  blank 
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between  him  and  the  company,  we  think  principles  would  be 
applied  analogous  to  those  already  considered  in  reference  to 
rules  and  notices  of  railway  corporations.  (^)  ^ 

There  is,  however,  one  rule,  which  is  very  generally  adopted, 
and  has  no  analogue  elsewhere.  It  is,  that  if  a  sender  wishes  his 
message  repeated  and  returned  to  him,  it  shall  be  done  for  half 
the  first  price ;  and  if  a  sender  does  not  have  his  message  thus 
returned  to  him,  the  company  will  not  be  responsible  for  any 
inaccuracy.    This  rule  is  certainly  very  reasonable.  (;)  *    It  is  a 

(p)  See  tuUe,  p.  *283.  As  to  the  effect  be  the  case  whether  the  dispatch  offered 
of  notices  limiting  the  liability  of  the  for  transmission  be  expressly  declared  to 
company,  it  was  held  in  Baldwin  v,  U.  be  subject  to  the  terms  and  conditions 
S.  Tel.  Co.  1  Lansing,  126,  that  the  same  prescribed  or  not  Those  dealing  with 
rule  applied  to  them  as  to  common  car-  the  company  must  be  supposed  to  know 
riers,  and  that  their  liability  would  not  its  rules  and  resulations,  and  their  con- 
be  limited  by  the  notice,  even  if  brought  tract  must  be  taken  to  have  reference  to 
to  the  knowledge  of  the  sender.  In  uiis  them  unless  otherwise  proyided  by  special 
case  the  conditions  were  printed  upon  the  contract  To  the  same  effect  is  Bimey 
blank  on  which  the  message  was  written,  v,  N.  Y.  &  Wash.  Tel.  Co.  18  Md.  341. 
but  did  not  purport  to  constitute  any  In  Camp  v.  West  Un.  Tel.  Co.  1  Met 
agreement  between  the  company  and  the  (I^O  164,  and  MacAndrew  v.  Electric 
sender.  The  same  general  rule  is  laid  Tel.  Co.  1?  C.  B.  3,  the  sender  of  the 
down  in  Breese  v.  U.  8.  Tel.  Co.  45  Barb,  message  was  held  boimd  by  a  reasonable 
274 ;  48  N.  T.  182,  though  in  that  case  regulation  of  the  company  of  which  he 
the  conditions  were  held  to  haye  been  had  notice.  But  the  company  cannot  re- 
adopted  by  the  sender  as  part  of  the  con-  lieve  themseWes  from  liability  for  the 
tract  See  also  Sweatland  v.  lU.  &  Miss,  negligence  or  default  of  their  operators 
Tel.  Co.  Bupra;  and  Wolf  v.  Western  or  servants,  by  any  rule  or  notice. 
Union  Tel.  Co.  62  Penn.  St  Sa  But  Sweatland  v.  liUnois,  &c  Tel.  Co.  27  la. 
in  Maryland,  where  the  statute  provides  482. 

that  "dispatches  are  to  be  received  and         {q)  The  reasonableness  of  this  regu- 

transmitted  under  such  rules  and  regula-  lation   has   been   repeatedly   sustained, 

tions  as  may  be  established  by  the  com-  In    the   early   case   of   MacAndrew  v. 

riet,"  a  different  rule  has  been  adopted.  Electric  Tel.  Co.  17  C.  B.  3,  the  plaintiff 

U.  S.  TeL  Co.  V.  Gildersleeve,  20  Md.  had  sent  a  dispatch  by  the  defendants' 

232,  it  is  said:  "The  appellant  having  line  ordering  one  of  his  vessels  to  sail  to 

adopted  rules  and  regulations  as  author-  Hull,  but  the  message  received  directed 

ixed  by  law,  the  appellee  was  bound  to  her  to  sail  to  Southampton.    It  appeared 

know  that  the  engagements  of  the  com-  that  the  error  arose  from  a  similarity  in 

pany  were  controU^  by  them,  and  did  the  telegraphic   symbols    for   the.  two 

tiimtelf  in  law  ensraft  them  in  his  con-  places.    The  regulations  of  the  company 

tract,  and  is  bound  by  them.   This  would  i^lieved  it  from  liability  for  unrepeated 


1  Tyler  ».  West  Un.  Tel.  Co.  60  HI.  421. 

s  In  Redpath  v.  West  Un.  Tel.  Co.  112  Mass.  71,  Chapman,  C.  J.,  in  speaking  of 
die  rmilatioa  respecting  the  repetition  of  a  message,  said :  "  It  seems  to  us  that  one 
who  etocts  to  save  the  small  sum  charged  for  a  more  extended  liability  cannot  reason- 
ably claim  the  benefit  of  it  in  a  business  where  cai^Pdl  operators  are  so  liable  to  make 
mistakes;  and  that  this  principle  applies  to  every  stase  of  dealing  with  the  message." 
Orinnell  v.  West  Un.  Tel.  Co.  1 18  Mass.  299,  decided  mat  where  a  message  is  sent  under 
SQch  a  regulation,  it  is  immaterial  that  repetition  would  not  disclose  the  error.  But  in 
Tyler  V.  West  Un.  Tel.  Co.  60  HI.  491,  Bnet,  J.»  said  that  *'8nch  a  contract,  (breed, 
as  we  have  shown  it  is,  upon  the  sender,  is,  in  our  opinion,  unjust,  unconscionable,  without 
consideration,  and  utterly  void."  ''Modern  telegraphy  is  not  now  an  infant  art  ...  In 
its  infancy,  it  scarcely  ever  failed  to  perform  its  office.  Thirty  years  have  witnessed  vast 
improvements  in  the  art,^a  higher  knowledge  of  the  subtle  agent  called  into  use,  more 
finished  instruments,  and  almost  perfect  skill  in  those  that  use  them, — so  that,  setting  aside 
atmospheric  causes  which  have  not  yet  been  provided  against,  it  may  be  asserted  as  an  in- 
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*  257  k  wise  precaution  on  the  part  of  the  *  company  ;  they  show 
their  good  sense  thus  to  secure  accuracy  by  giving  up  half 
of  the  price  of  the  message ;  and  it  would  be  a  wise  precaution,  by 
the  sender  of  an  important  messagCi  to  secure  accuracy  or  guard 
against  the  effect  of  inaccuracy  in  this  way.  Nevertheless,  the 
sender  is  not  bound  to  use  these  means ;  and  then  the  question  oc- 
curs, How  far  does  his  neglect  or  refusal  to  do  so  protect  the  com- 
pany from  the  effect  of  inaccuracy  ?  Our  notes  will  show  the 
adjudication  on  this  subject.  A  reasonable  conclusion,  not  unsup- 
ported by  authority,  would  seem  to  be,  that  the  company  does  not 
thereby  protect  itself  against  the  gross  negligence  or  ignorance  of 
its  operators,  (r)  ^  They  may  refuse  to  send  a  message  at  all  unless 

messages.   Chief  Justice  Jervis  said :  "All  repeating  the  message.    This  regolfttion, 

tliat  we  are  called  on  to  say  is  whether  considering  the  accidents  to  whicli  the 

this  part  which  is  the  subject  matter  of  business  is  liable,  is  obTioosly  Just  and 

defence  is  or  is  not  reasonable ,  that  is  to  reasonable.    It  does  not  exempt  the  coui- 

•ay,  tiiat  the  company  will  not  be  re-  pany  from  responsibility,  but  only  Axes 

sponsible  for  unrepeated  messages.    So  the  price  of  that  responsibility,  and  allows 

far  from  that  being,  as  has  been  con-  the  person  who  sends  the  message  either 

tended,  an  imreasonable,  qualification  it  to  transmit  it  at  his  own  risk  at  Sie  usual 

seems  to  me  that  it  is  highly  just  and  price,  or  by  paying  in  addition  thereto 

reasonable  that  the  company  should  re-  half  the  usual  price  to  hare  it  repeated, 

quire  a  message  to  be  checked  and  cor-  and  thus  render  the  company  liable  for 

rected  in  order  to  ascertain  whether  they  anv  mistake  that  may  occur."    See  also 

are  correctly  representing   what  is  In-  Ellis  o.   Am.  Tel.   Co.   13    Allen,  226; 

trusted  to  them  by  repeating  the  message  Sweatland  i;.  111.  &  Miss.  Tel.  Co.  27  Iowa, 

so  that  the  person  who  sends  it  may  see  488 ;  Wann  v.  West.  Un.  Tel.  Co.  87  Mo. 

whether  they  are  correct  in  the  message  472 ;  Oildersleere  v.  U.  S.  Tel.  Co.  29 

they  have  sent    It  seems  to  be  perfectly  Md.  282 ;  West  Un.  Tel.  Co.  t;.  Carew, 

reasonable  that  it  should  be  so.      So  in  16  Mich.  626. 

Camp  f.  West  Un.  Tel.  Co.  1  Met  (Ky.)  (r)  In  Bimey  v.  N.  Y.  &  Wash.  Pr. 
164,  the  court  say :  "  There  is  nothing  Tel.  Co.  18  Md.  841,  the  company  were 
unreasonable  in  this  condition.  It  gives  held  liable  notwithstanding  this  regula- 
the  party  seuding  the  message  the  option  tion,  it  appearing  that  the  message  had 
to  send  it  in  such  a  manner  as  to  hold  been  mislaid  by  the  operator  without  any 
the  company  responsible,  or  to  send  it  for  attempt  being  made  to  transmit  it.  —  So 
a  less  price  at  his  own  risk.  If  the  in  Bryant  v.  Am.  Tel.  Co.  1  Daly,  676 ; 
message  be  unimportant  he  may  be  will-  and  Graham  v.  West.  Un.  Tel.  Co.  10  Am. 
ing  to  risk  it  without  paying  the  addi-  Law  Reg.ir.  8.319,  where  the  damase  com- 
tional  charge.  But  if  it  be  important,  plained  of  resulted  from  neffligent  delay  in 
and  he  wishes  to  have  it  sent  correctlji,  the  deliveiy  of  messages  after  their  trans- 
lie  ought  to  be  willing  to  pay  the  cost  of  mission  to  the  receiving  office.  —  So  in 

contestable  truth,  that  given  a  line  of  wire  properly  established,  the  most  perfect  instru- 
ments, and  skilled  operators  who  exercise  their  skill  with  proper  care,  a  message  startnl  at 
Chicaito  for  New  York  is  as  snrb  to  reach  its  destination  exactly  in  the  words  and  fiffures 
in  which  it  was  started  as  the  lightning  is  sure  to  strike  the  object  which  attracts  it  Intel- 
ligent and  skilful  operators  all  admit  this.  There  is  no  reason,  the  atmosphere  being 
ri^ht,  and  all  else  right,  why  a  messase  correctly  started  should  not  be  correctly  trans- 
mitted along  the  line  to  the  end  of  the  line,  no  matter  how  many  hundred  miles  asunder 
may  be  the  point  of  its  departure  and  the  point  of  its  reception.  If  this  be  so,  then  the 
eflbrts  made  by  the  courts  to  excuse  those  who  undertake  this  business  should  not  be 
imitated  or  encouraged."  See  Candee  v.  West  Un.  Tel.  Co.  34  Wis.  471 ;  Passmore  r. 
West  Un.  Tel.  Co.  76  Penn.  St.  238. 

1  As  in  West  Un.  Tel.  Co.  v,  Buchanan,  85  Ind.  429,  where  an  operator  was  ignorant 
of  the  name  of  the  shire  town  of  a  neighboring  ootmty,  one  of  the  stations  on  the  line  of 
the  company. 
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it  be  repeated ;  but  if  they  send  it  without  repetition,  thej 
undertake  at  least  to  use  ordinary  care  and  *  skill.  It  *  257 1 
might  be  that  the  isender  by  his  refusal  takes  upon  him- 
self the  responsibility  for  injuries  caused  by  common  accidents  or 
mistakes,  or  such  as  occur  from  time  to  time  in  the  best  con- 
ducted offices.  But  that  he  still  leaves  with  the  company  their 
responsibility  for  gross  non-observance  of  duty,  (p'}  ^ 

The  company  stands  as  to  all  its  officers  and  all  whom  it  em- 
ploys, in  the  relation  of  master  and  servant ;  and  their  responsi- 
bility for  the  acts  or  omissions  of  those  in  their  employment,  must 
be  determined  by  the  rules  and  principles  already  considered  in 
treating  of  master  and  servant. 

It  may  be  asked.  To  whom  do  the  company  give  credit  for  the 
price  of  sending  the  message  ?  Certainly  to  the  sender  in  the  first 
place.  He  may  send  the  message  or  not  as  he  pleases ;  but  if  he 
sends  it  he  is  liable  for  the  payment.  But  the  receiver  may  take 
it  or  not  as  he  pleases.  If  he  refuses  he  cannot  be  liable  for  the 
pay.  If  he  takes  an  unpaid  message,  he  must  pay  for  it.  And 
after  he  has  received  and  opened  the  envelope  in  which  it  is  usual 
to  deliver  the  message,  or  if  he  has  read  a  message  delivered  to 
him  without  covering,  it  is  too  late  for  him  to  refuse  to  receive  it 
and  pay  for  it. 


SECTION  IV. 


OF  THE  BREACHES  OF  THIS  CONTRACT. 


We  must  look  to  the  obligations  of  the  parties  to  learn  what 
constitutes  a  breach.  So  far  as  the  sender  is  concerned  it  would 
seem  to  be  practically  confined  to  his  non-payment  of  the  price  of 
his  message ;  and  of  this  nothing  need  be  said. 


Drylmrg  ».  N.  Y.  &  Wash.  Pr.  Tel.  Co. 
85  Peon.  St.  Rep.  29S,  where  the  operator 
altered  the  dispatch  for  the  purpose  of 

|Snp|iMiig  what  he  lupposed  to  be  an 
omisnon. 

i  (rr)  Tfais  regulation  has  generaUy 
been  hdd  to  reueve  the  company  from 
liabOity  for  errors  arising  in  the  course 
of  transmission,  as  maj  be  seen  in  the 
cited  in  the  last  note.     But  the 


general  principle,  that  this  regulation 
will  not  relieve  the  company  from  lia- 
hlhty  for  the  negligence  or  unskilf ulness 
of  its  senrants,  is  laid  down  also  in  the 
same  cases.  It  was  hdd,  that  the  com- 
pany were  still  liable  for  damages  caused 
oy  want  of  proper  skiU  and  care  in  their 
serrants,  or  from  defective  instruments ; 
also,  in  Sweatland  v.  HI.  &  BCiss.  TeL  Ck». 
27  Iowa,  483. 


TOL.II. 


»  lyier  ».  West.  TJn.  Tel.  Co.  CO  BL  421. 
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If  injury  is  sustained  by  reason  of  imperfection  of  posts, 
*  257 191  ♦  wires,  or  of  instruments,  or  of  want  of  care  or  skill  in  the 
use  of  them,  we  are  not  aided  by  direct  adjudication  in  de- 
termining the  liability  of  the  companies.  We  believe  it  would  rest 
upon  the  common  law  of  contract,  and  not  on  any  supposed  analogy 
to  the  stringent  liability  of  common  carriers.  Hence  we  should  say 
that  the  company  would  be  liable  if  the  mischief  was  caused  by  their 
negligence,  either  as  to  instruments  or  servants,  or  by  the  negli- 
gence or  default  of  their  servants  while  acting  in  their  service ; 
and  not  otherwise.  («)  ^  If  such  unfitness  of  instruments  or  incom- 
petency or  default  of  their  servants  were  shown,  tlie  burden  of  proof 
would  rest  on  the  companies,  to  show  an  absence  of  negligence  on 
their  part,  or  of  liability  for  the  acts  or  defaults  of  their  servants. 
They  must  receive  all  messages,  and  send  them  in  the  order 
received.  The  statutes  make  some  exceptions,  and  the  common 
principles  of  law  make  others,  as  stated  in  the  previous  section. 
But  a  company  which  disregards  this  requirement,  must  bring 
itself  under  some  of  these  exceptions,  or  be  liable  for  the  conse- 
quences.   It  hardly  needs  be  said,  that  if  the  company,  induced 


{$)  In  the  absence  of  any  stipnlations 
restricting  their  liabilit7,  telegraph  com- 
panies have  been  repeatedly  held  liable 
for  the  negligence  of  their  servants. 
Thus,  in  U.  S.  Tel.  Co.  o.  Wenger,  56  Penn. 
St.  R.  262,  a  messase  sent  by  the  plain- 
tiff's line  to  New  York  was  transmitted 
only  to  Philadelphia.  The  court  say: 
"  No  such  reason  as  the  law  would  rec- 
ognize, and  indeed  no  reason  at  all,  was 
given  for  the  failure  to  transmit  the  mes- 
sage to  its  destination.  Thus  was  pre- 
sented a  clear  case  of  gross  negligence 
against  the  company,  in  pe^orming  its 
undertaking,  and  a  consequent  liability 
to  the  plaintiff  for  such  damage  as  he  had 
sustained  in  consequeucu  thereof."  So 
in  Landsberger  v.  Magnetic  Tel.  Co.  S2 
Barb.  690,  where,  by  the  negligence  of 
the  operator,  the  address  of  the  person  to 
whom  the  message  was  sent  being  incor- 
rectly transmittea,  the  company  was  held 
responsible.  —  In  Leonard  v.  N.  Y.,  &c. 
Tel.  Co.  41  N.  Y.  644,  where  an  order  for 
five  thousand  Backs  of  salt  was  changed 
to  five  thousand  ctuks,  the  court  say: 
'*  No  excuse  is  given  for  this  error,  and 


no  explanation,  unless  it  be  that  the 
characters  by  which  these  words  are 
designated  nearly  resemble  each  other. 
No  doubt  this  would  furnish  a  reason 
why  a  person  ignorant  of  telegraphic 
characters,  or  unskilled  in  their  reading, 
should  misunderstand  them.  Such  are 
not  the  persons  the  defendants  are  per- 
mitted to  employ  in  their  business.  Those 
engaged  in  it  profess  to  understand  the 
hieroglyphics.  They  are  bound  also  to 
use  the  machinery  which  will  in  the  best 
and  safest  manner  deliver  to  them  the 
expected  messages.  Careless  reading,  or 
ignorant  management  of  the  machinery, 
is  no  excuse;  it  is  simply  an  aggrava- 
tion of  the  offence.  The  negligence  was 
fuite  enough  to  sustain  the  action."  See 
towen  o.  Lake  Erie  Tel.  Co.  1  Am.  Law 
Reg.  686 ;  De  Rutte  v.  N.  Y.,  Alb.  &  Buf . 
Tel.  Co.  1  Daly,  647 ;  Dryburg  v.  N.  Y. 
&  W.  P.  Tel.  Co.  86  Penn.  St.  R.  296; 
Rittenhouse  v,  Ind.  Line  of  Tel.  1  Daly, 
474 ;  Lane  v.  Montreal  Tel.  Co.  7  Upper 
Canada  (C.  P.),  23 ;  Wash.  &  N.  O.  Tel. 
Co.  v.  Hobson,  16  Grat.  122. 


^  Where  a  servant  in  the  sole  employ  of  the  defendant's  agent,  a  teleoraph  operator, 
Was  allowed  in  the  agent's  absence  to  transmit  and  receive  messages,  and  sent  a  fraudu- 
lent order  for  money  in  the  name  of  the  cashier  of  a  bank  to  a  distant  bank,  and  himself 
collected  the  money  by  personating  the  payee,  the  defendant  was  held  responsible  to  the 
defrauded  bank.    Bank  of  California  v.  West  Un.  Tel.  Co.  52  CaL  280. 
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by  a  higher  price,  which  would  in  part  be  a  bribe,  gave 

to  one  applicant  an  advantage  *over  another,  the  in-     *257n 

jored  applicant  would  hold  the  company  liable,  (i)    So 

it  would  be  if  preference  was  given  from  personal  favoritism,  and 

not  for  money.    As  the  statutes  regulating  telegraph  companies 

generally  require  emphatically  this  equality  and  impartiality  in 

the  treatment  of  their  customers  by  the  companies,  it  may  be  that 

a  breach  of  this  obligation  would  be  thought  to  justify  exemplary 

damages,  as  an  offence  against  the  public. 

If  an  operator  sees  fit  to  alter  a  message  for  the  purpose  of 
correcting  it  or  amending  it,  we  cannot  doubt  that  the  company 
should  be  liable  for  all  injury  caused  by  the  change,  (u) 

We  have  seen  that  secrecy  is  another  obligation  of  the  com- 
pany ;  and  this  obligation  must  give  them  the  power,  and  make  it 
their  duty,  to  exclude  or  remove  not  only  from  their  employment, 
but  from  their  office,  spies,  or  listeners,  and  to  confine  the  knowl- 
edge of  the  contents  or  character  of  the  message,  to  the  operators 
employed  in  sending  it,  and  to  hold  them  to  strict  secrecy.  We 
believe  the  company  would  be  responsible  for  the  breach  of  any 
part  of  this  duty. 

Some  difficulty  exists  as  to  the  obligation  of  delivery.  But  it 
is  a  difficulty  of  fact  rather  than  law.  There  can  be  no  doubt 
that  the  company  are  bound  to  deliver  the  message,  accurately, 
promptly,  and  to  the  right  person ;  ^  and  as  little  doubt,  that  this 
obligation  includes  the  duty  of  using  all  reasonable  efforts  to  be 
accurate,  and  prompt,  and  to  be  certain  as  to  the  person  entitled 
to  receive  the  message.  We  should  hold  it  equally  a  breach  of 
duty  to  be  negligent  in  the  use  of  knowledge  which  they  possess. 


(t)  In  tiie  caae  of  Reuter  v.  Electric 
TeL  Co.  6  EL  &  Bl.  341,  it  was  held 
that  a  proTiaion  in  the  charter  of  the 
company  that  its  lines  should  be  open 
for  tne  sending  and  receiTing  of  messages 
by  aU  persons  alike,  without  favor  or 
preference,  was  not  Tiolated  by  an  agree- 
ment with  the  plaintiff  to  transfer,  half- 
price  bis  dispatches  containing  public 
mtelligenoe,  tne  court  saying  that  this 
allowance  "seemed  rather  a  remunera- 
tion to  him  for  his  services  in  collecting 
public  intelligence,  and  bringing  custom 


to  the  company,  than  any  preference  or 
partiality  to  him  in  the  use  of  the  tele- 
graph." In  U.  8.  TeL  Co.  v.  Western 
Union  Tel.  Co.  66  Barb.  40,  the  defend- 
ant company  put  upon  their  blanks  for 
monevs  a  provision  that  the  company 
would  not  he  liable  to  any  other  telegraph 
company  for  error  or  neglect.  The  ac- 
tion was  for  refusal  to  send  a  message, 
and  was  brought  under  the  Kew  York 
statute;  and  judgment  was  rendered  for 
the  plaintiff. 

(tf)  See  note  {k),  ante. 


1  Where  a  telegraphic  money-order  is  sent  in  answer  to  a  request  by  telegraph,  the 
company  is  not  t^und  to  ascertain  that  the  sender  of  the  request  is  an  impostor,  and 
payment  to  him  will  relieve  the  company  from  liability.  West  Un.  Tel.  Co.  o.  Meyer, 
61  Ala.  158. 
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or  in  the  use  of  means  *  and  efforts  to  obtain  the  knowl-  *  257  o 
edge  necessary  for  the  proper  performance  of  the  service 
they  undertake.  But  what  would  be  reasonable,  and  therefore 
requisite,  care  and  effort  in  any  case,  must  depend  upon  the  cir- 
cumstances of  the  case,  and  be  a  question  for  the  jury  under  the 
instruction  of  the  court.  We  do  not  hold  them  to  be  insurers,  as 
common  carriers  are.  There  is  however  one  point  in  which  their 
duty  of  delivery  is  analogous  to  that  of  carriers.  If  the  nature  or 
character  of  the  message,  and  still  more  if  its  express  words, 
make  it  a  case  in  which  the  utmost  promptitude  of  delivery  is 
requisite,  by  undertaking  the  transmission  of  such  a  message, 
they  promise  that  promptitude  of  delivery,  (r)  ^ 

We  have  already  said  that  they  certainly  may  make  reasonable 
rules  for  the  transaction  of  their  business,  and  require  a  reason- 
able regard  for  these  rules  on  the  part  of  their  customers.  Ques- 
tions of  this  kind  have  often  been  before  the  courts,  as  our  notes 
will  show.  And  there  is  still  some  uncertainty  as  to  the  whole  of 
the  legal  effect  of  the  rule  requiring  that  messages  be  repeated, 
or  rather  returned  to  the  sender,  under  the  penalty  of  relieving  the 
companies  from  responsibility  for  inaccuracy. 

It  is  held  not  only  that  the  company  is  governed  by  the  com- 
mon relation  of  master  and  servant,  as  to  their  liability  for  Hie 
defaults  of  their  servants,  but  also  as  to  their  liability  to  their 
servants,  (w^ 


(v)  In  Bryant  v.  Am.  Tel.  Co.  1  Daly, 
576,  an  order  wa«  sent  by  telegraph  from 
New  York,  to  an  attorney  in  ProYideuce, 
directing  the  attachment  of  a  home  in 
the  latter  city.  It  wa«  explained  to  the 
operator  that,  unless  the  dispatch  was 
receiTed  before  the  arriYal  of  the  train 
then  on  its  way  between  the  two  cities, 
the  attachment  could  not  be  made ;  and 
he  was  informed  that  any  extra  charges 
necessary  to  insure  accuracy  and  dispatch 
would  be  paid.  There  was  a  delay  of 
two  hours  in  sending  the  dispatch  from 
the  IreceiYing  office,  and  when  deliyered 
it  was  too  late.  As  the  company  was 
fully  informed  of  the  nature  of  the  mes- 
sage, and  the  reasons  for  haste,  they 


were  held  liable  for  the  f uU  amount  of 
the  debt  which  the  plaintiff  would  have 
recoTered  had  the  dispatch  been  promptly 
deliTered.  See  also  Parks  v.  Alta  Cal. 
TeL  Co.  18  Cal.  422.  In  U.  S.  Tel  Co. 
V.  Wenger,  66  Penn.  St  R.  262,  an  order 
for  the  purchase  of  stock  was  delayed, 
and  by  a  rise  in  the  market  the  plaintiff 
suffered  loss.  The  court  say:  *'  The  dis- 
patch was  such  as  to  disclose  the  nature 
of  the  business  to  which  it  related,  and 
that  the  loss  might  be  Tery  likely  to 
occur  if  there  was  any  want  of  prompti- 
tude in  transmitting  it." 

(w)  Byron  v.  N.  Y.  State  Printing  Tel. 
Co.  2S  Barb.  SO. 


292 


1  See  Tyler  v.  West  Un.  TeL  Co.  60  HI.  421. 


CH.  ZU.]  TELEGRAPHS.  *251p 


•  SECTION  V.  •  267p 

OP    THE    CONTBACT    BETWEEN  THE    GOBIPANT    AND  THE    PERSONS  TO 

WHOM  MESSAGES  ARE  SENT. 

The  first  question  might  seem  to  be,  Is  there  any  contract 
whatever  between  the  company  and  the  receiver ;  are  they  mider 
any  obligation  whatever  to  him ;  or  what  basis  can  there  be  for 
any  such  contract,  or  what  consideration  does  the  company  receive 
from  him  ? 

We  believe  it  to  be  generally  the  case,  that  the  company  con- 
tract only  with  the  sender,  and  are  under  no  obligation  to  any  one 
else.  It  may  well  be  that  the  receiver  is  injured  by  the  default 
of  the  company.  Because  they  carelessly  mistook  the  message, 
or  did  not  deliver  it  to  the  right  person,  or  delayed  its  delivery, 
or  let  its  contents  become  known  to  others,  he  to  whom  the 
message  was  sent  may  have  lost  an  opportunity  of  important 
advantage,  or  indeed,  may  sustain  direct  loss.  But  the  mere  fact 
of  such  loss,  so  caused,  would  not  give  him  a  remedy  against  the 
company.  This  he  can  have  only  when  malice  or  other  circum- 
stances give  him  an  action  of  tort,  or  where  the  sender  is  in  fact 
the  agent  of  the  receiver,  and  the  company  do  in  fact  make  their 
contract  with  the  receiver  as  a  principal,  through  the  sender  as 
his  agent. 

Where  this  relation  is  known  to  the  company  at  the  time,  and 
they  act  with  that  knowledge,  there  can  be  no  question  of  their 
contract  with  the  receiver.  It  is  a  different  question,  when, 
although  such  agency  exists,  it  is  not  stated  to  the  company  in  any 
way,  and  there  was  nothing  in  the  message  or  in  the  transaction 
to  lead  the  company  to  suppose  any  such  agency  existed.  Is  the 
company  now  liable  to  the  actual  although  unknown  principal  ?  So 
far  as  adjudications  aid  us  in  answering  this  question,  they  would 
seem  to  favor  the  conclusion  that  this  agency  might  be  inferred 
from,  or  proved  by,  evidence  that  the  transaction  was  for  the 
benefit  of  the  receiver,  and  that  it  was  he  who  was  mainly,  if  not 
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*  257  q  *only,  interested  therein,  (x)  ^    Then,  if  the  price  paid  for 
the  message  be  paid  by  the  sender,  it  is  so  far  to  be  re- 

{x)  De  Rutte  o.  N.  T.,  Alb.  &  Bof.  damage  through  their  ne^igence  in  trui»- 
Tel.  Co.  1  Dalj,  547.  Plaintiff  was  a  mitting  to  him  an  erroneous  meMage." 
commission  merchant  in  California.  His  In  Bowen  v.  Lake  Erie  Tel.  Co.  1  Am. 
brother  Theophilus  was  his  agent  and  Law  Be^.  686,  the  action  was  brought  bj 
correspondent  in  France,  but  had  no  the  receiTer,  but  it  appears  to  have  been 
other  mterest  in  his  business.  The  latter  in  tort  In  N.  Y.  &  W.  Pr.  Tel.  Co.  v. 
procured  from  parties  in  Bordeaux  an  Drybura,  85  Penn.  St.  R.  208,  the  court 
order  for  plaintiff  to  purchase  for  them  a  saj :  *'  ft  Is  said  that,  upon  tlie  general 
cargo  of  wheat,  at  a  price  not  to  exceed  principles  of  agency,  the  company  can 
twenty-two  francs  per  hectolitre.  This  be  held  answerable  to  the  sender  only, 
order  was  sent  to  New  York,  and  thence  That  the  relation  of  principal  and  agent 
transmitted  by  defendant's  line  to  San  existed  between  him  and  the  company, 
Francisco.  The  message  receiTed  read  there  can  be  no  doubt ;  but  I  do  not  think 
twenty-flYe  francs  instead  of  twenty-two,  it  equally  clear  that  that  relation  was  not 
and  plaintiff,  having  purchased  at  that  established  between  Dryburg  and  the 
price  according  to  the  order,  was  put  to  company.  Telegraph  companies  are  in 
serious  loss.  On  the  question  of  the  plain-  some  sort  public  institutions,  open  alike 
tiff's  right  to  sue,  the  court  say :  *'  The  to  all,  and  largely  used  in  conducting  the 
next  objection  taken  by  the  defendants  commerce  of  the  country;  and,  when  a 
is,  that  they  entered  into  no  contract  man  receives  a  message  at  the  hands  of 
with  the  plaintiff ;  that  they  made  their  the  agent  of  such  a  company,  and  acts 
contract  with  Theophilus  De  Rutte,  who  upon  it,  it  seems  reasonable  that,  for  all 
sent  the  message  acting  as  the  agent  of  purposes  of  liability,  the  telegraph  com- 
Callarden  &  Labourdette.  It  does  not  pany  shall  be  considered  as  much  the 
necessarily  follow  that  the  contract  is  agent  of  him  who  receives  as  of  him  who 
made  with  the  person  by  whom  or  in  sends  the  message.  In  point  of  fact,  the 
whose  name  a  message  is  sent.  He  may  fee  is  often  paid  on  delivery ;  and  I  am 
have  no  interest  in  the  subject-matter  of  inclined  to  tnink  the  company  ought  to 
the  message,  but  the  party  to  whom  it  is  be  regarded  as  the  common  agent  of  the 
addressed  may  be  the  only  one  interested  parties  at  either  end  of  the  wire.  But, 
in  its  correct  or  diligent  transmission ;  however  this  may  be  regarding  the  com- 
and,  where  that  is  the  case,  he  is  the  pany  only  as  the  agent  of  the  sender  of 
one  with  whom  the  contract  is  made,  the  message,  is  it  to  be  doubted  that  an 
The  business  of  transmitting  messages  by  agent  is  Uable  for  misfeasance  even  to 
means  of  the  electric  telegraph  is  like  that  third  parties  1 "  The  court  further  held 
of  common  carriers,  in  the  nature  of  a  that  the  rule  as  to  unrepeated  messages 
public  employment ;  for  those  who  en-  would  not  protect  the  company,  as  tlie 
gage  in  it  do  not  undertake  to  transmit  plaintiff  haa  no  means  of  knowing  wheth- 
messages  only  for  particular  persons,  but  er  the  message  had  been  repeated  or  not. 
for  the  public  generally.  They  hold  out  In  Ellis  v.  Am.  Tel.  Co.  13  Allen,  226. 
to  the  public  that  they  are  ready  and  the  action  was  in  tort  by  tlie  receiver  of 
willing  to  transmit  intelligence  for  any  the  message.  It  was  held  that  the  com- 
one,  upon  the  payment  of  their  charges ;  pany  was  protected  by  the  clause  as  to 
and,  when  paid  for  sending  it,  it  forms  unrepeated  messages,  wliich,  it  appean, 
no  part  of  their  business  to  inquire  who  is  was  inserted  also  in  the  paper  on  which 
interested  in,  or  who  is  to  be  benefited  the  message  was  delivered  to  the  plain- 
by,  the  intelligence  conveyed."  ''  But  if  tiff.  The  court  say :  "  It  may  be  a  sufB- 
we  leave  out  of  view  altogether  the  ques-  cient  answer  to  such  a  claim  that,  accord- 
tion  with  whom  the  contract  was  made,  ing  to  the  reasonable  rules  by  which  they 
the  defendants  would  still  be  liable  to  were  governed  in  the  performance  of  their 
the  plaintiff  for  putting  him  to  loss  and  undertaking  towards  the  plaintiff,  and  of 

1  That  no  action  will  lie  against  a  telegraph  company,  at  the  suit  of  the  receiver,  for 
»he  misdelivery  of  a  telegram,  unless  there  he  either  a  contract  between  him  and  the  com- 
pany, or  (possibly)  fraud  on  their  part  in  the  transmission  of  it,  see  Dickson  v.  Renter's 
Telegraph  Co.  2  C.  P.  D.  62 ;  affirmed  in  Dickson  r.  Renter's  Telepam  Co.  S  C.  P.  D. 
I,  on  the  ground  that  the  plaintiff  could  not  maintain  any  action  based  upon  the 
defendant's  negligence,  or  oi  an  implied  representation  of  authority  from  the  sender. 
But  in  Texas,  damages  are  recoverable  for  the  disappointment  to  a  son  caused  by  the 
neglect  of  a  telegraph  company  to  deliver  a  telegram  announcing  his  mother's  death,  and 
requesting  his  attendance  at  the  funeral    Relle  v.  W.  U.  Tel.  Co.  55  Tex.  908. 
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garded  as  *paid  bj  the  receiver, — whether  charged  to  *257r 
him  or  not  as  between  him  and  the  sender, — as  to  afford 
a  sufficient  consideration  for  the  implied  contract  between  him  and 
the  company.  And  for  anj  breach  he  might  have  his  action; 
and  the  sender  could  not  sue  unless  he  too  sustained  an  injury, 
and  then  only  for  that  injury. 


SECTION  VL 


OF  CONTRACTS  BETWEEN  SENDER  AND  RECEIVER  BT  TELEGRAPH. 

These  are  now  common.  It  is  certainly  desirable  that  the  law 
in  respect  to  them  should  be  definitely  determined ;  but  it  is  not 
so  as  yet. 

If  one  party  makes  an  offer  and  the  party  to  whom  it  is  made 
accepts  it,  there  is  a  contract.  But  some  years  ago,  the  question 
came  before  the  English  courts,  and  afterwards  before  our  own, 
whether,  when  the  acceptance  was  made  by  letter,  the  acceptance 
was  complete  when  the  letter  was  mailed,  or  not  until  that  letter 
was  received.  The  full  presentation  of  the  law  on  that  subject 
made  in  a  former  chapter,  {xf)  shows  the  difficulty,  uncertainty 
and  fluctuation  of  the  adjudication  on  this  subject.  It  was  not  for 
a  long  time  settled,  if  indeed  it  is  fully  so  even  now,  that  the 

which  he  had  notioe,  they  have  oommitted  Kingdom  TeL  Co.  Law  Eep.  4  Q.  B.  707, 

no  breach  of  du^  for  which  thej  can  be  an  action  waa  brought  by  the  receiver 

held  liable  to  him.    Besides,  it  is  diffi-  upon  a  case  stated  without  pleadings, 

cult  to  see  how  the  plaintiff,  who  claims  and  it  was  held  that  he  could  not  recover, 

throngh  the  contract  entered  into  by  tlie  The  court  say :  "  The  obligation  of  the 

sender  of  the  message  with  the  defend-  company  to  use  due  care  and  skill  in  the 

ants,  which  created  the  duty  and  obliga-  transmission  of  the  message  is  one  aris- 

tien  resting  on  the  defendants,  can  cliam  ing  entirely  out  of  the  contract.    The 

any  higher  or  different  degree  of  dilir  plaintiff  who  is  a  stranger  to  the  contract 

fence  than  that  which  was  stipulated  for  with  the  company,  cannot  maintain  an 

by  the  parties  to  the  contract    Certamly,  action  against  them  for  the  breach  of  it." 

a  deriTatiTe  or  hiddental  right  cannot  be  —In  Rose  r.  U.  8.  Tel.  Co.  6  Rob.  S05, 

greater  or  more  eztensiTe  than  that  which  the  plamtiff  was  a  broker,  who  received 

attached  to  the  principal  or  source  whence  a  message,  and  was  led  by  a  mistake  to 

snch  right  accrued  or  was  derived.    The  seU  6,000  barrels  of  oil  instead  of  600. 

court  say  of  Dryburg's  case:  "  It  differs  But  he  disclosed  the  name  of  his  princi- 

from  this  in  (he  essential  particular  that  pal ;  and  it  was  held  that  he  was  not  liap 

it  was  not  proved  that  the  defendant  in  ble  on  the  contract  of  sale,  and  thenfof 

error  had  any  notice  or  knowledge  of  the  could  not  maintain  the  action ;  implying, 

regulations  of  the  company,  by  which  that  otherwise,  though  only  a  recdver  of 

their  liability  was  restricted."— In  a  re-  the  message,  he  might. 

cent  English  case,  Playford  v.  United  (y)  Ante,  voL  i.  p.  483. 
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*  257  •  contract  *  was  complete  when  the  letter  of  acceptance  was 

mailed,  the  acceptor  having  then  no  knowledge  of  any 
withdrawal  of  the  offer. 

Is  this  now  the  law  in  respect  to  contracts  by  telegraph  ?  It 
certainly  is  not  so  settled.  There  is  some  adjudication  on  the 
subject,  but  it  is  contradictory,  and  leaves  the  question  undeter- 
mined. (2)  ^  It  may  be  that  a  custom  will  grow  up,  or  a  course 
of  adjudication  take  place,  which  will  place  the  telegraph  on  pre- 
cisely the  same  footing  as  the  mail ;  and  certainly  some  adjudica- 
tion, and  opinions  of  much  weight  look  in  this  direction.  Such 
is  not  our  own  opinion  at  present.  There  may  be  reasons  why 
this  should  become  a  part  of  the  law-merchant ;  but  we  cannot 
think  it  is  so  now. 

The  reasons  for  not  holding  it  may  easily  be  stated. 

*  257 1   They,  *  in  fact,  resolve  themselves  into  two.    One  is,  that 

the  mail  is  a  governmental  institution.    It  is  the  agent  of 


(x)  The  only  case  in  which  this  ques- 
tion appears  to  have  been  directly  passed 
mpon  IB  that  of  Trevor  0.  Wood,  41  Barb. 
256,  86  N.  Y.  d07.  The  plaintiffs  and 
defendants  were  aU  brokers  ;  the  former 
doing  business  in  New  York,  the  latter  in 
New  Orleans.  There  was  an  arranse- 
ment  between  them  that  negotiations  for 
sales  should  be  conducted  by  telegraph. 
On  the  80th  of  January,  plaintiffs  sent 
a  telegram  to  defendants,  inquiring  the 
price  ror  which  they  would  sell  a  certain 
quantity  of  bullion.  Defendants  replied 
on  the  following  day,  naming  the  sum. 
Plaintitb  immediately  replied  accepting 
the  offer,  and  renewed  their  acceptance 
on  the  following  day.  Owing  to  some 
derangement  of  the  line,  the  two  last- 
mentioned  messages  were  delayed,  and 
were  not  received  until  February  4th. 
On  the  8d,  the  defendants,  having  re- 
ceived no  reply  to  their  oiVbr,  sold  the 
bullion,  and  notified  plaintiffs  of  the  sale. 
On  this  state  of  facts,  the  Supreme  Court 
of  New  York  held  that  the  plaintiffs 
could  not  recover,  as  there  was  no  com- 
pleted contract  between  the  parties  at 
the  time  the  bullion  was  sold ;  that  the 
plaintiffs  must  be  regarded  as  having 
undertaken  to  bring  home  to  the  defend- 
ants their  acceptance  of  the  offer  made ; 
and  that  the  agreement  to  negotiate  by 
telegraph  was  a  warranty,  by  each  party, 
that  his  communication  should  be  re- 


ceived by  the  other.  They  further  held 
that  a  communication  is  only  initiated 
when  delivered  to  the  operator,  and  be> 
comes  complete  only  when  it  comes  to 
the  possession  of  the  party  to  whom  it  is 
addressed ;  and  that  the  rule  which  pre- 
vails as  to  acceptances  made  by  mail 
does  not  apply  to  telegraphic  communi- 
cations, giving  the  reasons  stated  in  the 
text  This  decision  was  oTcrruled  by  the 
Court  of  Appeals,  86  N.  Y.  (9  Tiff.)  307, 
where  it  was  neld  that  contracts  made  by 
telegraph  are  subject  to  the  same  rules 
as  those  made  by  letter;  that  the  rule 
laid  down  in  Mactier  v.  Frith,  6  Wend. 
108,  as  to  acceptance  of  an  offer  by  let- 
ter, governed  tlie  present  case ;  and  that 
the  contract  became  binding  from  the 
time  the  plaintiff's  offer  of  acceptance 
was  delivered  to  the  operator.  The  court 
say :  "  It  was  agreed  between  the  parties 
that  their  business  should  be  transacted 
through  the  medium  of  the  telegraph. 
The  object  of  this  agreement  was  to  sub- 
stitute the  telegraph  for  other  methods 
of  communication,  and  to  give  to  their 
transactions  by  it  the  same  force  and 
validity  they  would  derive  if  they  had 
been  performed  through  other  agencies. 
Under  these  circumstances,  the  send&Dg 
of  the  dispatch  must  be  regarded  as  an 
acceptance  of  the  respondent's  offer,  and 
thereupon  the  contract  became  com- 
plete.*^ 


^  A  contract  by  telegraph,  like  one  by  mail,  is  completed  when  the  acceptance  is  de- 
posited for  transmission  in  the  telegraph  office.  Afinnesota  Oil  Ca  v.  Collier  Lead  Co 
4  Dillon,  431. 
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all  the  people  and  of  every  one  of  them,  and  maj  be  considered 
as,  if  not  goaranteed  to  a  certain  extent  by  the  government,  still 
guarded  as  well  as  regulated  by  the  power  of  the  government.  It 
is  not  so  with  the  telegraph.  Efforts  are  now  making  to  place  tele- 
graphing in  the  hands  of  the  government  and  put  it  on  the  same 
footing  as  the  postoffice.  It  may  become  so,  but  it  is  not  so  yet. 
State  statutes  do  not  require  nor  institute  a  telegraph,  nor  hold 
it  as  pubHc  property ;  they  only  permit  it,  and  confer  upon  it  cer- 
tain rights,  and  lay  upon  it  certain  duties. 

Another  reason  is,  that  when  a  letter  is  delivered,  it  is  perfectly 
certain  that  the  assent  of  the  accepting  party,  in  precisely  his  own 
words,  is,  so  far  as  the  writer  can  do  it,  made  known  to  the  offerer. 
This  can  never  be  certain  where  the  message  is  sent  by  telegraph. 
The  operator  or  copyist,  at  either  end,  may  make  a  mistake. 
Accuracy  may  be  made  extremely  probable  by  returning  the  mes- 
sage ;  but  never  certain  while  it  is  possible  that  the  mistake  in 
sending  is  corrected,  perhaps  by  another  mistake,  in  returning 
the  message.  We  are  of  opinion  therefore,  that,  at  present,  the 
contract  is  not  complete,  until  the  message  of  acceptance  is  re- 
ceived, or,  at  least,  that  the  law  is  not  settled  otherwise.  And  so 
far  as  the  State  statutes  touch  this  question,  they  would  seem  to 
require  delivery  to  the  receiver,  or  to  make  the  delivery  of  the 
message  to  the  operator  alone  insufficient. 

Still  another  but  a  connected  question  may  arise ;  and,  indeed, 
has  arisen.  There  are  frequent  occasions  when  a  party  is  bound 
to  give  information  as  soon  as  possible.  This  may  be  by  positive 
and  express  contract,  or  by  a  plain  inference  from  the  nature  of 
the  transaction,  or  from  the  relation  and  duty  of  one  party  to  the 
other.  Is  the  party  thus  bound,  obliged  to  use  a  telegraph  if  the 
same  be  within  his  reach  ? 

Here,  also,  we  must  wait  for  adjudication  before  we  know  cer- 
tainly what  the  law  is.    But  there  are  strong  reasons  for  requir- 
ing the  use  of  these  means,  and  they  grow  stronger 
•  every  day.    And  the  adjudication  which  looks  in  this    *  257  u 
direction  favors  this  conclusion,  (a) 


(a)  Proudf oot  v.  Monteilore,  L.  R. 
3  Q.  B.  611,  action  on  a  policy  of  insiir- 
anoe.  Defence,  oonoealment  of  material 
information  hy  the  atsured.  Plaintiffs 
agent  shipped  a  cargo  of  madder  from 
SnijmA,  on  the  21tt  of  Janoary,  haying 
previoualy  informed  plaintiff  of  the  in- 


tended shipment,  and  its  amount  News 
of  the  yessel's  stranding;  reached  the  agent 
on  the  24rh.  On  the  26tb,  the  next  post 
day,  he  notified  plaintilT  of  the  disaster, 
bat  purposely  refrained  from  telegraph- 
ing, m  order  that  plaintiff  might  insure, 
which  he  did  before  the  receipt  of  the 
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One  exception  however  most  still  be  made.  Notices  of  non- 
pajment  or  non-acceptance  of  negotiable  paper,  remain,  as  yet,  in 
our  opinion,  on  their  old  footing.  That  is,  if  notice  be  sent  sea- 
sonably by  telegraph  and  seasonably  received,  we  have  no  doubt 
it  would  be  valid.  But  one  bound  to  send  such  notice  has  a  right 
to  send  it  by  mail,  and  if  he  mails  it  in  season  he  discharges  his 
duty  and  secures  his  rights,  whether  the  letter  be  received  or  not. 
It  is  not  so,  if  the  notice  be  sent  by  telegraph,  and  be  not  deliv- 
ered in  season.  And  even  in  states  where  by  statute  legal  notices 
and  processes  and  instruments  may  be  effectually  sent  or  served, 
by  telegraph,  we  hold  delivery  essential  to  complete  the  work, 
which  is  only  inchoate  when  the  instrument  or  paper  is  delivered 
to  the  telegraph  company. 

In  our  chapter  on  the  Statute  of  Frauds  (&)  it  will  be  seen  that 
one  of  the  provisions  of  the  English  statute  —  that  permitting 
actions  to  be  maintained  upon  certain  contracts  only  when  they 
are  in  writing  signed  by  the  party  to  be  charged  —  is  generally  in 
force  in  our  country.  The  same  chapter  will  show  what  is  the 
prevailing  construction  as  to  this  requirement  of  writing  and  sign- 
ing. We  think  the  principles  already  well  established  when  ap- 
plied to  contracts  made  by  telegraph,  will  lead  to  the  conclusion 
that  they  satisfy  this  requirement.  This  is  the  effect  of  some  of 
the  state  legislation  concerning  telegraphs.  The  question  has  not 
yet  been  directly  decided ;  but  it  has  been  considered  by  the  courts, 
and  especially  in  reference  to  guaranty.  Our  notes  will 
*  267  V     *  show  the  adjudication  on  the  subject,  (tf)  ^   Orders  for 


iMt  letter.  The  court  say:  "We  think 
if  clear,  looking  at  the  tKwition  of  Rees 
as  agent  to  purchase  and  ship  the  cargo 
for  the  plaintiff,  that  it  was  his  duty  to 
communicate  to  his  principal  the  disaster 
which  had  happened  to  the  cargo ;  and, 
looking  to  the  now  general  use  of  the 
electric  telegraph  in  matters  of  mercan- 
tile interest,  between  agents  and  their 
employers,  we  think  it  was  the  duty  of 
the  agent  to  communicate  with  his  em- 
ployer by  this  speedier  means  of  commu- 
nication." See  also  The  ConToy's  Wheats 
8  WaU.  226. 

(6)  Vol.  III.  p.  ♦  a 

(e)  In  Howley  u,  Whipple,  48  N.  H. 
487,  the  court  say :  "  When  a  contract 


is  made  by  telegraph,  which  must  be  in 
writing  by  the  statute  of  frauds,  if  the 
parties  authorize  their  agents  either  in 
writing  or  by  parol  to  make  a  proposi- 
tion on  one  side,  and  the  other  party 
accepts  it  through  the  telegraph,  that 
constitutes  a  writing  under  the  statute 
of  frauds;  because  each  party  authorizes 
his  agents,  the  company,  or  the  com- 
pany's operator,  to  write  for  him ;  and  it 
makes  no  difference  whether  that  opera- 
tor writes  the  offer  or  the  acceptance  in 
the  presence  of  his  principal,  or  by  his 
express  direction,  with  a  steel  pen  an 
inch  long,  attached  to  an  ordinary  pen- 
holder, or  whether  his  pen  be  a  copper 
wire  a  thousand  miles  long."    So  in  Dun- 


1  A  message  received  by  telegraph  is  not  admissible  to  charge  the  sender,  without 
proof  of  the  loss  of  the  original,  and  of  its  authorisation  by  the  sender.  Smith  v.  Easton, 
54  Md.  138.  Bat  in  Saveland  v.  Green,  40  Wis.  431,  the  messafi:e  received  was  held 
original  evidence,  on  the  ground  that  the  telegraph  company  was  the  agent  of  the  sendei; 
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goods  are  constantly  made  by  telegraph,  and  they  may  be  ac* 
cepted  by  telegraph,  by  letter,  or  by  act.  And  neither  party  will 
be  responsible  to  the  other  for  the  mistake  of  the  telegraph,  (ee) 


SECTION  VII. 


OF  THE  MEASUBE  OF  DAMAGES. 


In  some  of  our  states,  the  owners  of  stock  or  shares  in  tele- 
graph companies  are  made  personally  liable  for  the  debts  of  the 
company.  More  frequently  they  are  left  to  the  common  law  oi 
corporations,  which  would  hold  only  the  company  as  a  corporate 
body. 

In  regard  to  the  measure  of  damages,  the  principal  question 
has  been,  as  in  so  many  other  cases,  that  arising  from  the  rule, 
'^  causa  proxima  non  remota  spectatur."  We  have  repeated  occa- 
sion to  consider  this  rule,  and  the  adjudication  respect- 
ing it,  in  other  chapters,  ((2)  and  do  not  know  *  that  we  *  257  w 
need  now  add  to  these  general  considerations  anything 
belonging  especially  to  telegraphic  communication.  If  the  tele- 
graph company  is  in  default,  but  their  default  is  made  mischievous 
to  a  party  only  by  the  operation  of  some  other  intervening  cause, 
then  the  rule  above  mentioned  would  prevent  the  liability  of  the 
company;  because  their  default  would  be  only  the  remotaj  the 
remote  or  removed  cause  of  the  injury,  and  not  the  proxifna^  or 
nearest  cause.^ 


ning  r.  Roberts,  85  Barb.  463,  where  it 
was  proTed  that  the  defendant  was  in  the 
oiBoe  when  the  dispatch  was  sent,  and 
agreed  to  the  message  as  forwarded,  the 
coart  say :  "  It  is  urged  that  the  telegram 
was  not  subscribed  by  the  defendant,  nor 
by  liis  authority.  But  it  has  been  deter- 
mined, that,  under  the  circumstances  of 
this  case,  the  act  of  the  operator  in  for- 
warding the  telegram  was  the  act  of  the 
defendant.  In  law,  therefore,  the  manip- 
ulations of  the  operator  by  which  the 
defendant's  name  became  appended  to 
the  dispatch  were  his  own,  and  were 
equiyalent  to  an  actual  personal  sign- 
ing of  his  name  with  pen  and  ink."  See 
also  Treror  v.  Woods,  80  N.  T.  (9  Tiff.) 


811.  Where  the  telegram  is  sent  from  a 
written  dispatch  signed  by  the  sender,  it 
is  held  that  the  orignal  writing  is  the 
proper  evidence  of  the  contract,  and  not 
the  telegram  as  received.  Kinghom  r. 
Montreal  Tel.  Co.  18  Up.  Can.  (Q.  B.)  80; 
Durkee  v.  Vt.  Central  R.  R.  29  Vt.  127. 

{cc)  Thus,  in  an  English  case,  where 
one  sent  to  plaintiifB  for  a  sample  rifle, 
saying  he  might  want  fifty,  and  i^ter- 
wards  sent  a  message  to  send  him  three 
rifles,  and  the  operator  teleoraphed  "  the  " 
instead  of  '*  three,"  and  fifty  rifles  were 
sent,  it  was  held  that  there  was  no  con* 
tract,  and  no  liability  for  more  than  thre^ 
Henkel  v.  Pape,  L.  R.  0  Ex.  7. 

(d)  See  poti,  rol  ilL  p.  178. 


1  See  Bamesrille  Bank  r.  West.  Un.  Tel.  Co.  SO  Ohio  St  555. 
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So  when  the  question  takes  the  form.  How  far  shall  the  claim 
for  mischief  or  damage  be  pursued,  and  for  what  consequences 
of  their  default  shall  the  company  be  liable  ?  The  answer  is, 
onlj  for  proximate  or  immediate,  and  not  for  distant  conse- 
quences. And  the  meaning  of  this  is,  only  for  those  conse- 
quences which  follow  naturally  and  directly  from  the  failure  of 
the  company  to  perform  their  contract  duly,  and  therefore  may 
be  supposed  to  have  been  in  contemplation  of  the  parties  when 
they  made  their  contract  (cU)  Our  notes  will  show  that  this 
question  has  arisen  in  many  forms ;  and  they  will  also  show  the 
adjudication  upon  it.  (e)  ^ 

{dd)  Baldwin  o.  U.  S.    Tel.    Co.    1  precise  statement  of  the  rule  it,  that  a 

Lans.  126 ;  64  Barb.  606 ;  6  Abb.  Pr.  x.  s.  ptLTty  is  liable  for  all  the  direct  damages 

406*  which    both   parties   would   have   con- 

(«)  The  rule  of  damages  is  thus  laid  templated  as  flowing  from  its  breach, 
down  by  EaH,  C.  J^  in  Leonard  v.  N.  T.,  if,  at  the  time  thej  entered  into  it,  they 
&c.  Tel.  Co.  41  N.  x .  644 :  **  The  measure  had  bestowed  proper  attention  upon  the 
of  damages  to  be  applied  to  cases  as  they  subject,  and  had  been  fully  informed  of 
arise  has  been  a  fruitful  subject  of  discus-  the  facts."  In  this  case,  plaintHTs  agents 
sion  in  the  courts.  The  difficulty  is  not  at  Chicago  had  telegraphed  to  his  agents 
so  much  in  laying  down  general  rules,  as  at  Oswego  to  forward  o,000  Backt  of  salt, 
in  applying  Uiem.  The  cardinal  rule  un-  In  tlie  course  of  transmission  the  word 
doubtedly  is  that  the  one  party  shall  aacks  was  changed  to  otufei .  It  appeared 
recover  all  the  damages  whlcfi  have  been  that  the  latter  term  in  the  sait  trade  re- 
occasioned  by  the  breach  of  contract  bv  ferred  to  packages  of  coarse  salt  contain- 
the  other  party.  But  this  rule  is  modi-  ing  over  three  hundred  pounds,  the 
fled  in  its  application  by  two  others,  former  to  packages  of  flne  salt  containing 
The  damages  must  flow  directly  and  fourteen  pounds.  Before  the  mistake 
naturally  from  the  breach  of  contract,  was  rectined,  the  requisite  quantity  of 
and  they  must  be  certain  both  in  their  coarse  salt  was  sent ;  and,  there  being  no 
nature  and  in  respect  to  the  cause  from-  demand  for  it  at  Chicago,  it  was  sold  at 
whidi  they  proceed.  Under  this  latter  a  heavy  loss.  The  measure  of  damages 
rule,  speculative,  contingent,  and  remote  was  held  to  be  the  difference  in  the 
damages,  which  cannot  be  directly  traced  market  prices  of  the  salt  at  Chicago  and 
to  the  breach  complained  of,  are  excluded,  at  Oswego  on  the  day  of  shipment,  to- 
Under  the  former  rule,  such  damages  are  gether  with  the  charges  of  transporta* 
only  allowed  as  may  fairly  be  supposed  tion.  In  Squire  v.  West  Un.  Tel.  Co  98 
to  have  entered  into  the  contemplation  of  Mass.  232,  plaintiffs  had  accepted  by  tele- 
the  parties,  when  they  made  the  contract  graph  an  offer  for  the  sale  of  a  number 
as  might  naturally  be  expected  to  follow  of  nogs  in  Buffalo.  The  dispatch  was 
its  violation.  It  is  not  required  must  not  promptly  delivered,  and,  in  conse- 
liave  contemplated  the  actual  damages  quence,  the  hogs  were  sold  to  another 
which  are  to  DC  allowed.  But  the  dam-  party.  The  court  say :  "  The  sum  which 
ages  must  be  such  ss  the  parties  may  be  would  compensate  the  plaintiffs  for  the 
fairly  supposed  to  have  contemplated  loss  and  injury  sustained  by  them  would 
when  they  made  the  contract    A  more  be  the  difference,  if  any,  in  the  price 

I  Manville  v.  West  Un.  Tel.  Co.  a?  la.  314,  was  to  the  efiect  that  the  measure  of 
damages  for  a  failnrs  to  deliver,  for  four  days,  a  message  "  to  ship  hogs  at  once,"  was  the 
difierence  between  the  market  value  of  the  same  on  the  day  the  receiver  got  them  to 
market  after  the  receipt  of  the  dispatch,  and  on  the  day  he  coidd  have  got  them  there  but 
for  the  delay.  In  Tyler  o.  West  Un.  Tel.  Co.  60  HI.  421,  it  was  hdd  that  where, 
through  the  negligence  of  the  defendant  a  sale  of  a  thousand  shares  of  stock  was  made 
on  the  sender's  account  instead  of  one  hundred  shares,  the  sender  being  obliged  to  pur- 
chase nine  hundred  shares  to  make  the  sale  good,  if  in  the  interval  between  the  sale 
i«nd  rhe  purchase  of  the  extra  shares  there  was  an  advance,  such  advance  would  be  the 
measure  of  damages. 
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which  thej  agreed  to  pay  for  the  mer-  miwiont  nor  the  $600  paid  at  forfeit,  but 
chandiie  by  the  message  which  the  de-  was  limited  to  the  amount  paid  for  the 
fendants  undertook  to  transmit,  if  it  had  transmission  of  the  message,  and  interest 
been  duly  and  seasonably  dedvered,  in  on  the  $10,000  during  the  time  it  was  de- 
fulfilment  of  their  contract,  and  the  sum  Uyed  in  the  hands  of  the  Mail  Co. ;  the 
which  the  plaintiffs  would  have  been  court  saying  that  there  was  nothing  in 
compelled  to  pay  at  the  same  place  in  the  dispatch  to  intimate  that  any  other 
order,  by  the  use  of  due  diligence,  to  liave  loss  would  be  suffered  by  the  plaintiff 
purchased  the  like  quantity  and  quality  from  the  delay.  Similar  views  are  ex- 
of  the  same  species  of  merchandise. '  pressed  in  Gildersleeve  v.  U.  S.  TeL  Co. 
Where  the  dispatch  directed  the  imme-  29  Md.  232 ;  Stevenson  r.  Montreal  Tel. 
diate  attachment  of  proper^  on  a  suit  in  Co.  16  Up.  Can.  (Q.  B.)  690 ;  Kinghom  v, 
plaintiff's  favor,  and,  by  reason  of  deUy  Montreal  Tel.  Co.  18  Up.  Can.  (Q.  B.)  60. 
m  transmission,  the  opportunity  for  mak-  It  was  held  in  Shields  v.  W.  &  N.  O.  Tel. 
ing  the  attachment  was  lost,  the  com-  Ca  4  Am.  Law  J.  (n.  b.)  811,  that,  where 
pany  has  been  held  liable  to  pay  Uie  the  message  is  unintelligible  to  the  opera- 
whole  sum  which  would  have  been  se-  tor,  its  value  is  inappreciable,  and  the 
cured  had  the  attachment  been  seasona-  company  has  no  means  of  knowing  the 
bly  made.  Parks  v.  Alta  Cal.  Tel.  Co.  extent  of  the  responsibility  involved  in 
13Cal.  422;  Bryant  r.  Aoier.  Tel.  Co.  1  its  transmission.  The  dispatch  in  this 
Daly,  576.  It  has  been  held  that,  even  case  read,  "  Oats  flf ty-six ;  bran  one  ten ; 
when  the  loss  is  the  direct  result  of  the  com  seventy -three ;  hay  twenty-five." 
error  or  delay,  the  company  are  not  lia-  Plaintiff  was  allowed  to  recover  only  the 
ble,  unless  either  the  terms  of  the  mes-  cost  of  transmission.  On  the  other  hand, 
sage  itself  show  that  such  a  loss  would  in  Rittenhouse  v.  Indep.  Line  of  Tel.  1 
naturally  follow  a  failure  to  transmit  Daly,  474,  it  was  keid  that,  so  long  as  the 
promptly  and  correctly,  or  the  circum-  words  were  plain,  the  fact  that  the  mean- 
stances  of  the  case  were  explained  to  the  ing  was  unmtelligible  to  the  operator 
company.  Thus,  in  Landsberger  v.  Mag-  would  not  discharge  the  company.  So 
netic  Tel.  Co.  32  Barb.  680,  plaintiAi  Bowen  v,  lake  Erie  Tel.  Co.  1  Am.  Law 
made  a  contract  with  parties  in  San  Reg.  686.  Where  an  order  is  sent  by 
Francisco  to  buy  for  them  in  New  York  telegraph  for  the  purchase  of  an  article, 
a  quantity  of  pistols,  on  which  they  were  and  by  mistake  the  name  of  another 
to  receive  a  commission,  agreeing  also  to  article  is  substituted,  and  the  receiver 
forfeit  $600  in  case  of  failure  to  fulfil  purchases  this  last-named  article,  the 
their  agreement.  Plaintifb  transmitted  companv  are  liable  for  the  damage  re- 
$10,000  to  their  agents  in  New  York,  to  suiting  from  the  failure  to  purchase  the 
enable  them  to  fulfil  the  contract,  send-  article  actually  ordered,  but  not  for  a 
ing  at  the  same  time  the  followinff  tele  loss  on  the  resale  of  that  purchased  by 

?ram,  "Get  $10,000  of  the  Mail  Co."  mistake,  unless  they  have  had  fahr  no- 

hrougfa  the  negligence  of  the  company,  tice  of  such  sale.     Rittenhouse  v.  Ind. 

the  dispatch  did  not  arrive  in  season  to  Line  of  Tel.  1  Daly,  474 ;  44  N.  Y.  268 ; 

fulfil  the  contract    In  an  action  against  W.  &  N.  0.  TeL  Co.  v.  Hobson,  16  Qrat. 

the  company,  it  was  held  that  plahitiff  122. 
could  recover  neither  his  expected  com- 
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•257y  •CHAPTER  Xm. 

OP  PATENTS. 

The  law  of  Patents  is  but  a  little  more  than  two  centuries 
old,  in  England ;  and  on  the  continent  of  Europe  it  began  still 
later.  In  this  country  a  statute  authorizing  and  regulating  pat- 
ents was  enacted  in  1790,  and  upon  this  and  subsequent  amen- 
datory statutes  the  law  of  patents  rests.  In  itself  it  is  utterly 
unknown  to  the  common  law ;  but  the  rules  and  principles  of  the 
common  law,  as  to  contract,  construction,  evidence  and  remedy, 
are  applied  to  the  law  of  patents.  The  last  statute,  which  covers 
the  whole  ground  and  replaces  the  earliest  enactments,  was  ap- 
proved July  8, 1870.  (a) 

We  propose  to  consider  the  law  of  patents  only  in  its  relation 
to  the  law  of  contracts.  We  would  say,  however,  that  as  to  the 
methods  and  processes  of  obtaining  patents,  any  applicant  at  the 
patentK)ffice  in  Washington  is  furnished  not  only  with  a  copy  of 
the  statute,  but  with  a  carefully-prepared  pamphlet,  in  which  full 
directions  are  given  for  the  transaction  of  any  business  with  the 
office.  And  the  experience  of  the  author  of  this  work  justifies  his 
saying  that  any  person  having  or  wishing  to  have  dealings  with 
the  patent-office,  as  counsel  or  otherwise,  may  be  sure  of  receiving 
from  the  officers  employed  therein  all  the  guidance  and  assistance 
compatible  with  the  discharge  of  their  duties. 

(a)  The  English  legislation  upon  this  true  and  first  inventor  and  inventors  of 

subject  rests  ufKin  a  cUuse  in  the  Statute  such  manufactures,  which  others,  at  the 

21  Jac.  1,  c.  3,  §  6,  commonly  called  tlie  time  of  making  such  letters-patent  and 

Statute  of  Monopolies,  exempting  from  grants,  shall  not  use,  so  as  also  they  be 

the  operation  of  that  act  **  letters-patent  not  contrary  to  law,  nor  mischievous  to 

and  grants  of  privilege,  for  the  term  of  the  state  by  raising  prices  of  commodi- 

fourteen  years  or  under,  of  the  sole  work-  ties  at  home,  or  hurt  of  trade,  or  generally 

ing  or  making  of  any  manner  of  new  inconvenient" 
manufactures  within  this  realm,  to  the 
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♦SECTION  n.  •257« 

OP  THE  FOUNDATION  OF  A  PATENT-BIGHT« 

Whatever  may  have  been  the  theory  in  former  years,  it  must 
now  be  admitted,  that  a  patent-right  now  rests  altogether  on  the 
statute,  and  not  at  aU  upon  any  inherent  or  natural  right  of  an 
inventor  to  the  exclusive  use  of  his  indention,  (i) 

The  statute  in  fact  makes,  or  constitutes,  a  contract  between 
the  inventor  and  the  public,  resting  on  sound  and  actual  consid- 
erations on  both  sides.  The  public  engages  to  protect  him  in  the 
exclusive  use  of  his  invention  for  a  certain  time.  This  he  gains. 
On  the  other  hand  he  agrees  to  put  on  a  record  open  to  the  public, 
a  description  of  his  invention  which  shall  enable  any  person  of 
competent  skill  to  make  use  of  it,  after  his  exclusive  use  is  ter- 
minated. This  the  public  gains ;  but  their  greater  gain  is  in  the 
stimulus  to  invention  given  by  this  protection  of  the  inventor. 

It  is  plain,  therefore,  that  the  owner  of  a  patent-right  should 
not  be  treated  as  a  monopolist,  as  he  once  was,  who  ought  to  be 
limited  and  restrained  in  every  way,  whenever  an  ingenious  con- 
struction of  language  or  rigorous  application  of  a  principle,  could 
turn  a  decision  against  him.  He  is  a  party  to  a  fair  and  equal 
contract,  and  should  be  dealt  with  by  the  law  rationally  and  im- 
partially.   And  so  of  late  years,  he  has  been,  (ji) 


SECJTION  ni.  •  267  aa 


WHO  MAT  OBTAIN  A  PATENT. 

The  Statute  of  1870  enacts,  that  ^^  any  person  who  has  invented 
or  discovered  any  new  and  useful  art,  machine,  manufacture  or 

(6)  Morton  o.  N.  Y.  Eye  and  Ear  In-  patentee  must  be  the  first,  as  well  as  the 

ilrmarj,  2  Fish.  890.  original,  inventor,  to  be  entitled  to  the 

(c)  Grant  0.  Baymond,  6  Peters,  241 ;  protection  of  the  statute.    His  title  rests 

Ames  V,  Howard,  1  Sunn.  4S6.     The  entirely  on  the  priority  of  his  invention. 
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composition  of  matter,  or  any  new  and  useful  improvement  thereof, 
not  known  or  used  by  others  in  this  country,  and  not  patented  or 
described  in  any  printed  publication  in  this  or  any  foreign  country, 
before  his  invention  or  discovery  thereof,  and  not  in  public  use 
or  on  sale  for  more  than  two  years  prior  to  his  application,  unless 
the  same  is  proved  to  have  been  abandoned,"  may  obtain  a  patent 
therefor.  The  patentee  must  be  the  first  as  well  as  an  original 
inventor,  to  be  entitled  to  the  protection  of  th^  statute.  His  title 
rests  entirely  on  the  priority  of  his  invention,  (d)    But  he  need  not 

have  been  the  first  to  conceive  the  idea  embodied  in  the  in- 
*  257  bb   vention.  (^dd)    And  it  is  held  that  *  a  prior  invention,  to 

avoid  a  subsequent  patent  must  have  been  a  working  ma- 
chine, which  either  has  done  work  or  was  certainly  capable  of  doing 
it,  and  not  a  mere  machine  got  up  for  purposes  of  experiment,  (de^ 

(d)  Woodcock  V.  Parker,  1  Qall.  4S9 ;  to  practice,  when  experiment    has  re> 

Bedford  v.  Hunt,  1  Mass.  804 ;  Parker  v.  suited  in  discoTery,  and  when  that  ^s- 

Stiles,  6  McLean,  61 ;  Allen  v.  Blunt,  2  coYery  has  been  perfected  by  patient  imd 

Wood.  &  M.  140.  continued    experiments,  —  when    some 

{dd)  Storey  J.,  said :  "  The  law  is  that  new  compound,  art,  manufacture,  or  ma- 

whoeYer  first  perfects  a  machine  is  en-  chine  has  been  produced,  which  is  useful 

titled  to  a  patent,   and   is  the  real  in-  to  the  public,  that  the  party  making  it 

yentor,  although  others  may  preyiously  becomes  a  public  benefactor,  and  eotitted 

have  had  the  idea,  and  made  some  ex-  to   a   patent."     See   also  Whiteley  v. 

periments  toward  putting  it  in  practice."  Swayne,  7  Wall.  685 ;  Agawam  Co.  v. 

Washburn  17.  Gould,  8  Story,  122.    So  in  Jordan,  ibid.  688;   Foote  v.    Silsby,   1 

Parkhurst  v.  Kinsman,  1   Blatchf.  488,  Blatchf.  445;  Reed  v.  Cutter,  1  Story, 

NeUan,  J.,  says :  "  It  is  not  enough,  to  596 ;  Howe  v.  Underwood,  1  Fish.  100 ; 

defeat    a    patent   already    issued,  that  Singer  v.  Walmsley,  ibid.  558 ;  Un.  Man. 

another  conceiyed  the  possibility  of  ef-  Co.  v.  LoUnsbury,  2  Fish.  889 ;  White  v, 

fecting  what  the  patentee  accomplished.  Allen,  ibid.  440. 

To  constitute  a  prior  inyention,  the  party  {de)  Woodman  v.  Stimpson,  8  Fish, 
alleged  to  have  produced  it  must  have  06 ;  Swift  v.  Whesen,  id.  848 ;  Cahoon  v. 
proceeded  so  far  as  to  have  reduced  his  Ring,  1  Clif .  692.  But  it  need  not  have 
idea  to  practice,  and  embodied  it  in  some  been  put  into  actual  use,  if  it  can  be  al- 
distinct  form.  It  must  have  been  carried  ready  proved  that  it  would  practically 
into  practical  operation  ;  for  he  is  en-  answer  the  purpose  for  which  it  was  de- 
titled  to  a  patent,  who,  being  an  original  signed.  Coffin  v.  Ogden,  8  Fish.  640. 
inventor,  has  first  perfected  the  invention  See  Parker  v,  Hulme,  1  Fish.  44.  "  Deser- 
and  adapted  it  to  practical  use.  Crude  tion  of  a  prior  invention  consisting  of  a 
and  imperfect  experiments,  equivocal  in  machine  never  patented,  may  be  proved 
their  results,  and  then  g^ven  up  for  by  showing  that  the  inventor  after  he  had 
years,  cannot  be  permitted  to  prevail  constructed  it,  and  before  he  had  reduced 
against  an  original  inventor  who  has  per-  it  to  practice,  broke  it  up  as  something 
fected  his  improvement  and  obtained  his  requirinff  more  thought  and  experiment, 
patent."  And  in  Goodyear  v.  Day,  2  and  laid  the  parts  aside  as  incomplete. 
Wall.  Jr.  283,  Grier,  J.,  says :  "  The  in-  provided  it  appears  that  these  acts  were 
vention  when  pefected  may  truly  be  said  done  without  any  definite  intention  of 
to  be  the  culminating  point  of  many  ex-  resuming  his  experiments,  and  of  restor- 
periments,  not  only  by  the  inventor,  but  ing  the  machine  with  a  view  of  applying 
by  many  others.  He  may  have  profited  for  letters-patent"  Seymour  v,  Osborne, 
indirectly  by  the  unsuccessfid  experi-  11  Wall.  552;  Johnson  o.  Root,  2  Clif. 
ments  and  failures  of  others ;  but  it  dves  128 ;  Cahoon  v.  Ring,  1  Clif.  612.  In 
them  no  right  to  claim  a  share  of  the  Gayler  v.  Wilder,  10  How.  477,  which 
honor  or  profit  of  the  successful  inventor,  was  a  suit  upon  a  patent  for  a  fire-proof 
It  is  when  speculation  has  been  reduced  safe,  it  was  proved  that  long  before  the 
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And  the  inventor  may  employ  mechanics  to  embody  his  ideas,  and 
may  avail  himself  of  their  suggestions  as  to  form  and  details,  if 
the  plan  of  the  invention  be  his  own.  (c{f ) 

The  statute  further  provides,  that  its  having  been  first  patented 
in  a  foreign  country  shall  not  prevent  or  avoid  a  patent  in  this 
country,  unless  it  shall  have  been  introduced  into  public  use  in 
the  United  States  for  more  than  two  years  prior  to  the  applica- 
tion. But  the  patent  granted  here  shall  expire  at  the  same  time 
with  the  foreign  patent  (e) 

By  an  *'  abandonment "  of  the  invention,  is  meant  a 
*  public  use  of  it  with  the  knowledge  and  assent  of  the    *  257  ee 
inventor.    If  he  had  knowledge  of  such  use,  his  assent  is 
implied  from  his  silence,  or  the  absence  of  all  effort  to  prevent  its 
use.    And  both  his  knowledge  and  acquiescence  may  be  shown  by 
circumstances  leading  to  that  conclusion.  (/) 

pUiDtiiTs  inventioQ  a  safe  had  been  erer."  Pitts  v.  Hall,  2  Blatchf.  220; 
niade  on  the  same  principle ;  but  it  ap-  Alden  v,  Dewey,  1  Storv,  838 ;  Thomas 
peered  that  no  test  of  its  capacity  for  v.  Weeks,  2  Paine,  102 ;  O'Beiily  r. 
resisttng  heat  was  ever  made,  that  the  Morse,  16  How.  111. 
inyentor  never  made  a  second  one,  and  (<(^)  Sparkman  v.  Higgins,  1  Blatchf. 
after  using  this  one  for  some  jears,  laid  200 ;  Watson  v,  Bladen,  4  Wash.  582 ; 
it  aside  for  one  of  different  construction.  Allen  v.  Rawson,  1  M.  G.  &  Scott,  661. 
The  Jury  were  instructed  that  if,  on  the  (e)  SUt.  1870,  f  26.  Bartholemew  v. 
eTidence,  they  found  that  the  first  safe  Sawyer,  1  Fish.  610. 
had  been  SnaUy  forgotten  or  abandoned  (/)  Pennock  o.  Dialogue,  2  Pet  10; 
before  tlie  plaintiff's  myention,  and  if  he  Shaw  v.  Cooper,  7  Pet.  ^ ;  KendaU  v. 
was  an  original  inventor,  he  was  entitled  Winsor,  21  How.  820 ;  Melius  v,  Silsbee, 
to  a  yerdict.  This  direction  was  sup-  4  Mass.  Ill ;  Sargent  v.  Seagrave,  2  Curt 
ported  by  a  majority  of  the  Supreme  566;  Sanders  v,  Logan,  2  Fish.  167. 
Court,  who  regarded  the  second  inyentor  Prior  to  the  act  of  1889,  any  sale  or  pub- 
as  standing  upon  the  same  ground  with  lie  use  of  the  inyention  prior  to  the  appli- 
the  discoyerer  of  a  lost  art,  or  an  unpat-  cation  for  letters-patent,  with  the  consent 
ented  and  unpublished  foreign  inyention.  or  acquiescence  oi  the  inyentor,  was  suf- 
See  also  Hall  v.  Bird,  6  Blatchf.  488;  ficient  to  defeat  his  claim.  Since  the 
Walton  V.  Potter,  4  Scott,  N.  R.  01,  passage  of  that  act  a  patentee  may  make, 
Webst  Pat  Cas.  685  On  the  question  and  yend,  or  use  his  inyention  widiin  two 
bow  far  the  suggestions  of  others  to  the  entire  years  before  he  applies  for  a  pat- 
patentee  wiU  affect  his  title,  NeUon,  J.,  ent,  without  necessarily  abandoning  his 
says :  "  In  order  to  inyalidate  a  patent  right  But  any  person  who  may  haye 
on  the  ground  that  the  patentee  md  not  purchased  of  the  inyentor,  or,  with  hia 
conoeiye  the  idea  embodied  in  the  im-  juiowledge  and  consent,  constructed,  sold, 
proyement,  it  must  appear  that  the  sug-  or  used  &e  article  inyented,  prior  to  the 
gestlons,  if  any,  made  to  him  by  others,  appUcation  for  a  patent,  shall  haye  the 
wonld  fnmisb  aU  the  information  neces-  right  to  use,  and  yend  to  others  to  be 
sary  to  enable  him  to  construct  the  uwd,  the  specific  thing  so  made  or  pur- 
improyement  In  other  words,  the  sug-  chased.  Act  1870,  §§  24,  87.  McClurg 
gestioos  must  haye  been  sufficient  to  p.  Kingsland,  1  How.  202 ;  McCormick  v, 
enable  him  to  Construct  a  complete  and  Seymour,  2  Blatchf.  264.  An  abandon- 
perfect  machine.  If  they  simply  aided  ment  may  still  be  made  within  the  two 
nim  in  arriylng  at  the  useful  result,  and  years,  but  it  would  seem  to  require  strong 
if,  after  all  the  suggestions,  there  was  proof  to  establish  it.  Thus,  in  Pitts  v. 
something  left  for  him  to  deyise  and  Hall,  2  Blatchf.  247,  it  was  hM  that  a 
woi^  out  by  his  own  skill  and  ingenuity,  mere  expression  of  intention  not  to  take 
then  he  is  in  contemplation  of  law  to  be  out  a  patent  is  not  of  itself  equiyalent  to 
regarded  as  the  first  and  original  discoy-  an  actual  dc  dication.    The  pubUc  nse  of 
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The  longer  the  period  of  its  public  use  and  of  his  silence,  the 
stronger  the  presumption  of  abandonment.  But  no  particular 
time  is  necessary  to  constitute  abandonment. 

A  similar  statement  may  be  made  concerning  the  extent  of  the 
use,  as  whether  by  one  person,  a  few,  or  many. 

If  an  inventor  is  not  yet  ready  to  take  out  his  patent,  he  may 
protect  himself  against  subsequent  inventors  by  filing  a  caveat  in 
the  secret  archives  of  the  patent-office.  If  any  person  applies  for 
a  patent  for  the  same  invention  within  one  year,  the  caveator  will 
have  notice;  and  he  may  renew  his  caveat  from  year  to  year. 
The  description  of  the  invention  in  the  caveat,  need  not  be  so 
technically  precise  as  in  a  specification,  but  it  must  enable  the 
examiners  to  judge  whether  there  be  an  interference,  if  a  subse- 
quent application  is  filed. 
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SECTION  IV. 


WHAT  MAY  BE  SUBJECT  OP  A   PATENT. 


The  language  of  the  statute  in  the  passage  above  quoted,  in 
which  it  describes  the  things  for  which  a  patent  may  be  granted, 
is  much  the  same  as  in  the  older  statutes.  And  every  word  of  it 
has  passed  repeatedly  under  adjudication. 

The  invention  must  be  "  new."  But  it  is  obviously  impossible 
here,  as  indeed  in  most  of  the  questions  arising  under  our  patent 
laws,  to  find  precise  and  technical  rules  which  always  answer  the 
question.  Our  notes  will  show  the  adjudication  on  this  ques- 
tion, (ff^  1 


the  inyention  by  the  patentee  himself, 
more  than  two  yean  before  his  applica- 
tion for  a  patent,  if  made  only  for  the 
purpose  of  trial  and  experiment,  will  not 
aToid  the  patent.  Wyeth  v.  Stone,  1 
Story,  273 ;  Ryan  v.  Goodwin,  8  Sumn. 
618;  Whitney  v.  Emmett,  Bald.  809; 
Shaw  V.  Cooper,  7  Pet  320.  See  in  re 
NewaU  v,  Elliott,  4  C.  B.  (n.  b.)  200.    It 


is  said  that  an  invention  may  be  aban- 
doned e?en  after  it  lias  been  patented. 
Adams  v.  Edwards,  1  Fish.  1;  Bell  ti. 
Daniels,  id.  872. 

(g)  A  machine  is  said  to  be  new  in  the 
sense  of  the  patent  law  when  its  princi- 
ples or  mode  of  operation  are  different 
from  any  previously  known.  And  "  by 
the  principles  of  a  machine,"  says  Judge 


1  A  patent  is  primA  facie  eyidence  of  novelty  and  utility  as  against  an  infringer. 
Lehnbeuter  v.  Holthaus/lOS  U.  S.  94.  Where  an  inventor  presented,  with  no  obligation 
of  secrecv,  a  pair  of  cor»et-8teel8  to  a  lady  friend,  who  used  them  for  eleven  years,  it  was 
held  (MdUsr^  J.,  dissenting),  that  he  could  claim  no  patent,  as  there  had  Mien  a  public 
use  .of  the  article.    Egbert  v.  Lippman,  104  U.  S.  833. 
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It  must  not  be  merely  the  application  of  an  old  inven- 
tion *  or  means  or  method  of  operation  to  a  new  use.  (A)    *  257  ee 


Story,  **  U  not  meant  the  original  elemen- 
tary prindplet  of  motion  which  philoto- 
phj  and  science  have  diflcoyered,  but  the 
Mocftti  operandi,  the  peculiar  manner  or 
device  lor  producing  any  given  effect. 
If  tlie  same  effects  are  produced  by  two 
machines  by  the  same  mode  of  operation, 
the  principles  of  each  are  the  same.  If 
the  same  effects  are  produced,  but  by 
combinations  of  machinery  operating 
substantially  in  a  different  manner,  the 
TO-inciples  are  diflerent."  Whittemore  v. 
Cutter,  1  Gall.  478;  Barrett  v.  Hall,  1 
Mass.  470;  Foote  v.  Silsby,  1  Blatchf. 
469;  Roberts  v.  Ward,  4  McLean,  606; 
Pitts  9.  Wemble.  2  Fish.  26;  Latta  v. 
8hawk,  1  Fish.  466.  "  What  constitutes 
form,  and  what  principle,"  says  Washing' 
Um,  J., "  is  often  a  nice  question  to  de- 
cide. The  safest  guide  to  accuracy  in 
making  the  distinction  is,  to  ascertain 
what  is  the  result  to  be  obtained  by  the 
dincorery ;  and  whatever  is  essential  to 
that  object,  independent  of  the  mere  form 
and  proportions  of  the  thiog  used  for  the 
purpose,  may  generally,  if  not  univer- 
sally, be  considered  as  the  principle  of 
the  invention."  Treadwell  o,  Bladen,  4 
Wash.  706.  A  mere  change  in  the  form, 
proportions,  or  material  of  an  existing 
machine,  will  not  constitute  a  new  inven- 
tion, unless  a  new  effect  is  thereby  pro- 
duced. Winans  v.  Denmead,  16  How. 
811 ;  Lowell  v.  Lewis,  1  Mass.  IW.  Many 
r.  JagBer,  1  Blatchf.  806 ;  Dixon  v.  Mov- 
er, 4  Wash.  71 ;  Davis  v.  Palmer,  2  Brock. 
810.  Hotchkiss  v.  Qreenwood,  11  How. 
24&  Kor  does  the  substitution  of  a  me- 
chanical equivalent  constitute  an  inven- 
tion.    See  note  (x),  infra. 

When,  however,  the  invention  consists 
in  a  new  combination  of  parts  in  the  same 
machine,  or  for  a  combination  of  ma- 
chines to  produce  a  certain  effect,  in 
either  case  it  is  immaterial  whether  the 
eleroenti  of  the  combination  are  new  or 
old.  Buck  9.  Hermance,  1  Blatchf.  404 ; 
Barrett  v.  Hall,  1  Mass.  474;  Le  Roy  t;. 
Tatham,  22  How.  132;  Hovey  r.  Ste- 
vens, 1  Wood.  &  M.  802;  Many  t*.  Sizer, 
1  Fiah.  827 ;  Potter  r.  Holland,  1  Fish. 
327.  But  where  an  old  machine  is  im- 
proved by  the  addition  of  new  elements, 
a  patent  is  valid  only  for  the  improve- 
ments, and  the  claim  must  not  cover  the 
whole  machine.  Whitney  v.  Emmett, 
Bald.  814 ;  Evans  v.  Eaton,  7  Wheat.  480 ; 
Whittemore  r.  Cutter,  1  Oall.  480 ;  Moody 
V.  Fiske,  2  Mass.  118.  So,  in  a  patent 
for  a  composition  of  matter,  it  is  not 
necessary  that  every  ingredient,  or  even 


that  any  one  ingredient,  should  have 
been  unused  before,  for  the  purpose  spe- 
cified, provided  the  combination  be  sub- 
stantially new.  Ryan  v.  Goodwin,  8 
Sumn.  614. 

{h)  Thus,  in  Losh  v.  HaguCt  1  Wel)st. 
Pat.  Cas.  206,  it  was  held,  that  the  appli- 
cation to  railway  carriages  of  a  kind  of 
wheel  previously  in  use  on  common  car- 
riages, would  not  support  a  patent.  8o 
in  Howe  v.  Abbott,  2  Story,  190,  where 
the  patentee  claimed  as  liis  invention  a 
process  of  curling  palm-leaf  for  mat- 
tresses, &c.,  and  it  appeared  that  horse- 
hahr  had  long  been  prepared  for  the  sauie 
purpose  by  the  same  process.  Story,  J., 
said :  "  The  application  of  an  old  process 
to  manufacture  an  article  to  which  it  had 
never  before  been  applied,  is  not  a  pat- 
entable invention.  There  must  be  some 
new  process,  or  some  new  machinery, 
used  to  produce  the  resuit  If  the  old 
spinning  machine  to  spin  flax  were  now 
first  applied  to  spin  cotton,  no  man  could 
hold  a  patent  to  spin  cotton  in  that  mode ; 
much  less  the  right  to  spin  cotton  In  all 
modes,  although  he  had  invented  none.  • 
As,  therefore,  Smith  has  invented  no  new 
process  or  machinery,  but  has  only  ap- 
plied to  palm-leaf  the  old  process  and  the 
old  machinery  used  to  curl  hair,  it  does 
not  strike  me  that  tlie  patent  is  maintain- 
able. He  who  produces  an  old  result  by 
a  new  mode  or  process,  is  entitled  to  a 
patent  for  that  mode  or  process.  But  lie 
cannot  have  a  patent  for  a  result  merely 
without  using  some  new  mode  or  process 
to  produce  it."  **  In  order  to  escape  the 
objection  of  a  double  use,"  says  Mr. 
Curtis,  "  it  is  necessary  that  the  new  oc- 
casion or  purpose,  to  which  the  use  of  a 
known  thing  is  applied,  should  not  mere- 
ly be  analogous  to  the  former  occasions 
or  purposes  to  which  the  same  thing  has 
been  applied.  When,  therefore,  the  prin- 
ciple is  well  known,  or  the  application 
consists  in  the  use  of  a  known  thing  to 
produce  a  particular  effect,  the  question 
will  arise,  whether  the  effect  is  of  Itself 
entirely  new,  or  whether  the  occasion 
only  upon  which  the  particular  effect  is 
produced  is  new.  If  the  occasion  only  is 
new,  then  the  use  to  which  the  thing 
is  applied  is  simply  analogous  to  what  it 
had  been  before.  But  if  the  effect  itself 
is  new,  then  there  are  no  known  analo- 
gous uses  of  the  same  thing,  and  the  pro- 
cess may  constitute  such  an  art  as  will 
be  the  subject  of  a  patent"  See  also. 
Ames  V.  Howard,  1  Sumn.  487 ;  Bean  v. 
Smallwood,  2  Story,  411;   Hotchkiss  v 
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That  may  enlarge  the  use  of  a  thing,  but  does  not  make  it  a  new 
thing.  If  a  part  of  what  is  claimed  is  not  new,  and  that  part  is  sev- 
erable from  the  residue  which  is  new,  the  statute  provides  for  a  dis- 
claimer by  the  patentee  of  that  part  of  his  claim,  leaving  the  patent 
valid  as  to  so  much  as  was  new.  The  cases  have  determined  many 
interesting  questions  concerning  the  important  subject  of  dis- 
claimer, as  our  notes  will  show,  (t)  A  reissue  is  granted 
*  257  jf  to  the  original  patentee,  *  his  heirs,  or  the  assignees  of  the 
entire  interest,  on  a  surrender  of  the  original  patent, 
when,  by  reason  of  an  insufficient  or  defective  specification,  the  orig- 
inal patent  is  invalid,  if  the  error  has  not  arisen  from  any  fraudu- 
lent intention.  But  only  what  is  so  described  or  shown  in  the 
original  patent,  can  be  the  subject  of  a  reissue.^  The  patentee 
may,  however,  have  a  separate  patent  for  each  distinct  and  separa- 
ble part  of  the  invention  comprehended  in  the  original  application. 

Greenwood,  11  How.266;PbiUipsp.Page,  time  of  its  being  filed,  except  so  far  as 
24  How.  1^ ;  Bray  v.  Hartshorn,  1  Clif.  may  relate  to  the  question  of  unreasona- 
688;  Brooks  v.  Aston,  8  El.  &  Bl.  478;  ble  neglect  or  delay  in  filing  it"  By 
Steiner  v.  Heald,  <5  Exch.  607 ;  Horton  o.  section  (X)  it  is  further  provided,  that 
Mabon,  12  C.  B.  (w.  8.)  487 ;  App.  16  id.  without  entering  a  disclaimer,  the  paten- 
141 ;  Harwood  v.  G.  N.  R.  R,  11  H.  L.  0.  tee  may  sue  either  at  law  or  in  equity  for 
064.  Nor  can  a  patent  be  taken  for  a  the  infringement  of  such  paru  of  his 
particular  use  of  a  known  machine,  al-  patent  as  are  honiJidA  his  own.  But  if  a 
though  the  plaintiff  be  the  first  to  dis-  disclaimer  is  not  filed  before  the  com- 
corer  the  benefit  of  such  use.  Tetley  v.  menoement  of  the  suit,  he  shall  recover 
Easton,  2  C.  B.  (n.  s  )  706;  Ralston  v.  no  costs;  and  if  he  unreasonably  neglect 
Smith,  11  H.  L.  C.  228.  or  delay  to  file  a  disclaimer,  he  shall  not 
((')  Statute  1870,  §  64.  "  Whenever  be  entitled  to  the  benefits  of  this  section, 
through  inadvertence,  accident,  or  mis-  See  Hall  v.  Wiles,  2  Blatchf.  198 ;  Singer 
take,  and  without  any  fraudulent  or  de-  v.  Walnisley,  1  Fish.  674 ;  Carhart  v. 
ceptive  intention,  a  patentee  has  claimed  Austin,  2  Fish.  629;  M'Cormick  v.  Sey- 
more  than  that  of  which  he  was  the  orig-  roour,  8  Blatchf.  209,  19  How.  106.  But 
inal  or  first  inventor  or  discoverer,  his  a  disclaimer  is  necessary  only  where  the 
patent  shall  be  valid  for  all  that  part  thing  claimed  without  riffht  is  a  substan- 
which  is  truly  and  justly  his  own,  pro-  tial  and  material  part  of  the  thing  pat- 
vided  the  same  is  a  material  or  substan-  ented.  Hall  r.  Wiles,  2  Blatchf.  198. 
tial  part  of  the  thing  patented ;  and  any  Unreasonable  delay  in  filing  a  disclaimer, 
such  patentee,  his  heirs  or  assigns,  when  one  is  necessary,  is  a  good  defence 
whether  of  the  whole  or  any  sectional  to  an  action  or  suit  upon  the  patent, 
interest  therein,  may,  on  payment  of  the  What  delay  is  reasonable  is  usually  a 
duty  required  by  law,  make  disclaimer  of  mixed  question  of  law  and  fact,  to  be  de- 
such  parts  of  the  thing  patented  as  he  cided  by  the  jury  under  the  histructions 
shall  not  choose  to  claim  or  to  hold  by  of  the  court,  but  is  sometimes  a  question 
virtue  of  the  patent  or  assignment,  stating  of  law  for  the  court  alone.  Reed  v.  Cut- 
therein  the  extent  of  his  interest  in  such  ter,  1  Story,  600 ;  Brooks  v.  Bicknell,  3 
patent ;  said  disclaimer  shall  be  in  writing,  McLean,  449 ;  O'Reilly  v,  Morse,  16  How. 
attested  by  one  or  more  witnesses,  and  122 ;  Silsbv  v.  Foote,  20  How.  387 ;  Singer 
recorded  in  the  Patent-Office;  and  it  shall  v.  Walmsley,  1  Fish.  676;  Parker  v. 
thereafter  be  considered  as  part  of  the  Stiles,  6  McLean,  66.  A  disclaimer  af- 
original  specification  to  the  extent  of  the  fects  only  the  interest  of  the  party  who 
interest  possessed  by  the  claimant,  and  makes  it  Wyeth  r.  Stone,  1  Story,  294 ; 
by  those  cUiming  under  him,  after  the  Potter  v.  Holland,  1  Fish.  327 ;  Smith  v. 
record  thereof.  But  no  such  disclaimer  Mercer,  1  Penn.  L.  J.  641. 
shall  afiFect  any  action  pending  at  the 

1  See  Manufacturing  Co.  v.  Corbin,  103  U.  S.  786,  and  cases  cited. 
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It  must  be  ^^  useful."  This  means  that  it  must  not  be  harmful 
and  opposed  to  the  public  welfare.  (/)  Then,  that  it  promises 
some  positive  advantage ;  (k)  and  included  in  this  is  the  implied 
requirement^  that  the  means  employed  do  actually  produce  the 
result  attributed  to  them ;  for,  if  they  fail,  the  invention  would  be 
of  no  use,  or  certainly  not  useful  in  the  manner  the  applicant  has 
asserted.  (J) 

*  The  words  '^  art,  machine,  manufacture  or  compo-  *  257  gg 
sition  of  matter "  have  been  repeatedly  under  consider- 
ation by  the  courts.  But  the  result  is  only  that,  as  they  were 
intended  to  embrace  almost,  if  not  quite,  every  possible  mode  of 
accomplishing  a  useful  result  by  physical  means,  so  they  have 
about  this  extent  in  law.  (m) 

It  has  been  recently  held  in  England  that  the  use  of  a  new 
material  to  produce  a  known  article  is  not  the  subject  of  a 
patent,  (mm)  ^ 

One  rule  is  of  great  importance  and  is  always  regarded; 
although  it  is  not  easy  to  define  it,  and  is  often  of  very  difficult 
application.  It  is,  that  a  patent  cannot  be  granted,  or  is  void  if 
granted,  for  a  mere  property  or  function  of  matter,  a  motive  power 
of  the  elements,  or  a  physical  law  or  force.  But  any  of  these 
being  discovered,  or  a  new  use  of  any  of  them,  the  discoverer  or 
inventor  may  have  a  patent  for  his  mode  or  method  of  applying 
it  to  use. 

Hence,  it  is  now  settied,  that  a  patent  may  be  taken  out  for  ^^  a 
process."    What  the  limits  are  to  the  application  of  this  rule,  it 


(j)  LoweU  V,  Lewis,  1  Mast.  186; 
Kneaas  0.  SchuylkiU  Bank,  4  Wash.  12; 
Langdon o. De Groot.  1  Paine, 204;  Whit- 
nej  V.  EmmeU,  Bald.  909 ;  Dickenson  o. 
HaU,  14  Pick.  220;  Roberts  p.  Waul,  4 
McLean,  GS6;  Page  v.  Ferry,  1  Fish.  208 : 
Poppenhausen  v.  M.  Y.  O.  P.  C.  Co.  i 
Fiah.6-JL 

(k)  Many  v.  Jagger,  1  Blatcbf.  881 ; 
Wilbur  V.  Beecher,  2  id.  187 ;  Bedford  v. 
Hont,  1  Mass.  808;  Dunbar  9.  Marden, 
13  N.  H.  319. 

(/)  Manton  v.  Parker,  Dar.  Pat.  Cas. 
827;  Roberts  v.  Ward,  4  McLean,  666; 
Curtis  on  PatenU,  |248;  O'Reilly  v. 
Morse,  16  How.  119.  The  superior  utility 
of  a  machine,  though  not  of  itself  ground 
for  a  patent^  is  often  evidence  of  the  in- 


troduction of  some  new  principle  or  mode 
of  operation.  Many  v,  Bizer,  1  Fish.  17 ; 
Judson  0.  Cope,  id.  616 ;  Johnson  v.  Root, 
id.  861 ;  2  Clif .  108.  If  the  defendant 
has  used  the  patented  improvement,  he 
is  estopped  from  denying  its  utility. 
Vance  v.  Campbell,  1  Fish.  483;  Hays  o. 
Sulzor,  id.  632. 

(m)  A  construction  equally  broad  has 
been  given  by  the  English  courts  to  the 
word  "  manufacture  "  in  the  Statute  of 
Monopolies,  on  which  the  patent  law  of 
England  rests.  See  Crane  v.  Price,  4 
McN.  &  G.  680;  Hill  v.  Thompson,  3 
Meriv.  626;  Boulton  v.  BuU,  2  H.  Bl. 
463. 

(mm)  Bushton  o.  Crawley,  L.  R.  10 
£q.  622. 


1  Thus  the  substitution  of  a  known  equivalent  for  one  of  the  elements  of  a  former 
structure,  as  a  ripd  for  a  flexible  leather  cross-bar  on  shawl-straps.  Is  not  patentable 
Crouch  p.  Roemer,  lOS  U.  8.  797. 
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would  be  difficult  to  determine  in  the  present  state  of  the 
♦  257  hh  authorities,  which  we  exhibit  in  our  notes,  (n)  ^    ♦  This 

(«)  The  leading  Enfflish  cmse  upon  enMaw  aense  of  the  term.  Bat  a  patent 
this  point  is  Neilson  v,  &rford,  1  Webet.  wiU  be  good,  though  the  subject  of  the 
Pat  Cas.  278.  Prior  to  the  plaintifTs  in-  patent  consists  in  the  diseorery  of  a 
▼ention,  furnaces  for  the  manufacture  of  great,  general,  and  most  comprehensive 
iron  had  been  worked  by  a  blast  of  cold  principle  in  science  or  law  of  nature,  if 
air.  He  discovered  that,  by  using  hot  that  principle  is  by  the  specification  ap- 
air  instead  of  cold,  a  great  improvement  plied  to  any  special  purpose,  so  as  thereby 
in  the  quaUty  of  the  iron  would  be  ef-  to  effectuate  a  practical  result  and  bene- 
fected.  In  his  specification  he  merely  fit  not  previously  attained."  And  again 
directed  heating  the  air  on  its  passage  he  says :  "  I  state  to  you  the  law  to  be, 
from  the  blowing  apparatus  to  the  fur-  that  yon  may  obtain  a  patent  for  a  mode 
nace,  by  passing  it  through  a  vessel  arti>  of  carrying  a  principle  into  effect ;  and  if 
flcially  heated ;  but  g^ve  no  direction  as  you  suggest  and  discover,  not  only  the 
to  temperature,  and  even  declared  that  principle,  but  suggest  and  invent  how  it 
the  form  or  shape  of  the  vessel  was  may  be  applied  to  a  practical  result  by 
immaterial  to  the  effect,  and  might  be  mechanical  contrivance  and  apparatus, 
adapted  to  the  local  circumstances  or  and  show  that  you  are  aware  that  no 
situation.  On  the  trial  it  was  strenu-  particular  sort,  or  modification,  or  form 
ously  urged  that  the  claim  was  for  the  of  the  apparatus,  is  essential,  in  order  to 
general  principle  of  using  hot  air  in  the  obtain  benefit  from  the  principle,  then 
blast,  independent  of  any  mode  of  mak-  you  may  take  your  patent  for  the  mode 
ing  the  application,  and  therefore  void  of  carrying  it  into  effect,  and  are  not  Un- 
as an  attempt  to  patent  a  principle.  It  der  the  necessity  of  confining  yourself  to 
was  held  oUierwise.  Baron  Parke,  de-  one  form  of  apparatus."  This  ruling 
livering  the  opinion  of  the  court,  said :  was  afterwards  sustained  by  the  Hou«ie 
"  It  is  very  difficult  to  distinguish  this  of  Lords,  though  the  case  was  reversed 
specification  from  that  of  a  patent  for  a  upon  another  point  To  the  same  effect 
principle;  but  after  full  consideration,  are  the  observations  of  Baron  Aldersnn 
we  think  that  the  plaintiff  does  not  in  Jupe  r.  Pratt,  1  Webst.  Pat.  Cas.  146 : 
merely  claim  a  principle,  but  a  machine  "  You  cannot  take  out  a  patent  for  a 
embodying  a  principle,  and  a  very  valua-  principle ;  you  mav  take  out  a  patent  for 
ble  one.  We  think  the  case  must  be  a  principle,  coupled  with  the  mode  of 
considered  as  if,  the  principle  being  well  carrying  the  principle  into  effect,  pro- 
known,  the  plaintiff  had  first  invented  vided  you  have  not  only  discovered  the 
a  mode  of  applying  it  by  a  mechanical  principle,  but  invented  some  mode  of  car- 
,  apparatus  to  furnaces ;  and  his  invention  rying  it  into  effect.  But  then  you  must 
then  consists  in  this,  —  by  interposing  a  start  with  some  mode  of  carrying  it  into 
receptacle  for  heated  air  between  the  effect ;  if  you  have  done  that,  then  you 
blowing  apparatus  and  the  furnace.  In  are  entitled  to  protect  yourself  from  all 
this  receptacle  he  directs  the  air  to  be  other  modes  of  carrying  the  same  princi- 
heated  by  the  application  of  heat  exter-  pie  into  effect,  that  being  treated  by  the 
nally  to  the  receptacle,  and  thus  he  ac-  jury  as  piracy  of  your  original  inven- 
complishes  the  object  of  applying  the  tion."  And  this  is  at  this  day  the  law 
blast,  which  was  before  of  cold  air,  in  a  of  England  on  this  point  See  Bovill  r. 
heated  state  to  the  furnace."  And  in  an-  Key  worth,  7  EL  &  Bl.  724 ;  Booth  v.  Ken- 
other  suit  upon  the  same  patent.  House-  nard,  1  Hurl  &  N.  527;  Seed  v,  Higgins. 
hill  Co.  V.  Neilson,  1  Webst  Pat  Cas.  8  El.  &  Bl.  771,  &  U.  L.  C.  660;  Curtis 
683,  Lord  Justice  Clerk  Hope,  in  his  on  Patents,  §  141.  In  this  country  the 
charge  to  the  jury,  said:  ''It  is  quite  inventor  would  seem  to  be  confined  within 
true  that  a  patent  cannot  be  taken  out  much  narrower  limits.  Thus,  in  O'Reilly 
solely  for  an  abstract  philosophical  prin-  v.  Morse,  16  How.  62,  it  was  conceded  by 
ciple,  —  for  instance,  for  any  law  oi  na-  the  court  that  the  defendant  in  error  was 
ture,  or  any  property  of  matter,  apart  the  first  to  apply  electro-magnetism  to 
from  any  mode  of  turning  it  to  account  practical  use  for  telegraphic  purposes, 
in  the  practical  operations  of  manufac*  and  that  he  was  justly  entitled  to  a  pat- 
ture,  or  the  business,  and  arts,  and  utili-  ent  for  the  particular  process  he  liad 
ties  of  life.  The  mere  discovery  of  such  discovered ;  but  his  claim  was  declared 
a  principle  is  not  an  invention,  in  the  pat-  void  as  being  for  a  principle.    The  claim 

^  See  Tilghman  v.  Proctor,  lOS  U.  S.  707,  for  a  discussion  of  this  question,  and 
comments  on  O'Reilly  v.  Morse,  ante. 

310 


CH.  xni.]                            OP  PATENTS.  *  257  a 

process  is  the  method  of  reaching  a  certain  result.      It  differs 

from  a  ^'  machine ; "  for  a  patent  for  a  machine  covers 

•  nothing  but  that  very  machine.    But  the  "  process "     *  257  « 

on  which  thit  decision  wm  rendered  was  makes  no   difference   in   this    respect, 
as  follows:  "I  do  not  propose  to  limit  whether  the  effect  is  produced  by  chemi- 
myself  to  the  specific  machinery  or  parts  cal  agency  or  combination;  or  by  the 
of  machinery  described  in  the  foregoing  application  of  discoveries  or  principles 
specification  and  claims;  the  essence  of  in  natural    philosophy,  known    or    un- 
my  invention  being  the  nse  of  the  motive  known,  before  his  mvention ;  or  by  ma- 
power  of  the  electric  or  galvanic  current,  chiner^  acting  altogether  upon  mechani- 
which  I  caU  electro-magnetism,  however  cal  principles.     In  either  case,  he  must 
developed,  for  marking  or  printing  Intel-  describe  the  manner  and  process  as  above 
Itgible  characters,  signs,  or  letters,  at  any  mentioned,  and  the  end  it  accomplishes, 
distances,  being  a  new  application  of  that  And  any  one  may  lawfully  accomplish 
power  of  which  I  claim  to  be  the  first  in-  the  same   end    without   infringing   the 
ventor,  or  discoverer."   A  majority  of  the  patent,  if  he  uses  means  substantially 
court  held  this  to  be  a  claim  for  the  use  diiferent  from  these  described."     So  in 
of   electro-magnetism   for  the   purpose  Le  Roy  v.  Tatham,  14  How.  166.      Tlie 
specified,  without  regard  to  the  means,  patentee  had  discovered  that  lead  recent- 
or  manner,  of  making  the  application,  ly  set  would,  imder  heat  and  pressure  in 
and  as  such  to  be  unwarranted  by  law.  a  close  vessel,  reunite  perfectly  after  a 
Nor  did  th^  consider  that  the  case  of  separation  of  its  parts,  and  had  applied 
Neilson  v.  Harford,  if  properly  under-  his  discovery  to  the  manufacture  oi  lead 
stood,  afforded  any  support  to  such  a  pipe.     It  was  held  that  he  was  not  en- 
claim.    Speaking  of  Neilson's  apparatus  titled  to  a  patent  for  this  newly-discov- 
they  say :  "  Undoubtedly  the  principle  ered  property  of  lead,  but  that  he  was 
that  hot  air  will  promote  the  ignition  of  entitled  to  a  patent  for  the  process  of 
fuel  better  than  cold,  was  embodied  in  this  making  lead  pipe  by  means  of  this  prin- 
machine.    But  the  patent  was  not  sup-  ciple,  and  that  he  was  bound  to  describe 
ported  because  this  principle  was  embod-  liis  process  fully   in    his   specification. 
led  in  it.    He  woula  have  been  equally  The  language  of  the  court  would  indicate 
entitled  to  a  patent,  if  he  had  invented  an  that  in  this  case  also  the  inventor  would 
improvement  in  the  mechanical  arrange-  be  limited  to  the  process  described.     It 
menta  of  the  blowing  apparatus,  or  in  the  was  held,  however,  that  the  patentee  had 
furnace,  while  a  cold  current  of  air  was  claimed  the  macMnery  employed,  and 
still  used.    But  his  patent  was  supported^  the  decision  rested  on  the  question  of  its 
because  he  had  invented  a  mechanical  novelty.     See  same  case,  22  How.  132. 
apparatus  by  which  a  current  of  hot  Both  these  cases  were  decided  by  a  bare 
air,  instead  of  cold,  could  be  thrown  in.  majority  of   the  court,  Judges  NeUon, 
And  this  new  method  was  protected  by  Waifne,  and  Grier  dissentuig,  and  Judge 
his  patent.    The  interposition  of  a  heated  Curtis  not  sittinff,  he  having  been   of 
receptacle  in  any  form,  was  the  novelty  counsel.     See  WyeUi  v.  Stone,  1  Story, 
he  invented."      Tasiy,  C.  J.,  thus  sums  278;  Blanchard  v.  Sprague,2  Story,  164; 
up  the  provisions  of  the  acts  of  Con-  Stone  v,  BUnchard,  3  Sumn.  585 ;  Earle 
gress  relating  to  patents:  "  Whoever  dis-  v.  Sawyer,  4  Mass.  6;  Sickles  v.  Borden, 
covers  that  a  certain  useful  result  will  3  Blatchf.535;  Foote  v.  Sil8by,2  Blatchf. 
be  produced  in  anv  art,  machine,  manu-  265 ;  Burr  o.  Duryea,  1  Wall.  531 ;  Evans 
facture,  or  composition  of  matter,  by  the  o.  Eaton,  Peters,  C.  C.  341 ;  Smith  v.  Elv, 
nse  of  certain  means,  is  entitled  to  a  5  BicLean,  91 ;  Parker  v.  Hulme,  1  Fish. 
patent  for  it ;  provided  he  specifies  the  44 ;  Smith  v.  Downing,  1  Fish.  64 ;  Det- 
meana  be  uses  in  a  manner  so  full  and  mold  v.  Beeves,  1  Fish.  127 ;  Wintermute 
exact,  that  any  one  skilled  in  the  science  v.  Redington,  1  Fish.  239 ;   Morton  v, 
to  which  it  appertains  can,  by  using  the  N.  T.  Eye  and  Ear  Infirmary,  5  Blatchf. 
means  he  specifies,  without  any  addition  116,  2  Fish.  320.     Nor  is  a  patent  valid 
to,  or  subtraction  from  them,  produce  for  a  mere  effect  or  result,  apart  from 
precisely  the  result  be  describes.    If  this  the   means    by    which    it  is  produced, 
cannot  be  done  by  the  means  he  de-  Whittemore  p.  Cutter,  1  Gal.  4Su;  Carver 
scribes,  the  patent  is  void.     If  it  can  be  v.  Hyde,  16  Pet.  519;  Coming  v.  Burden, 
done,  then  the  patent  confers  on  him  the  15  Row.  268;  Burr  v.  Cowperthwait.  4 
exclusive  right  to  use   the   means   he  Blatchf.  163 ;  Sickles  v.  The  Falls  Co.  4 
specifies  to  produce  the  result  or  effect  Blatchf.  508. 
be  describes,  aiul  nothing  more.     And  it 
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may  be  one  which  may  be  carried  out  by  a  variety  of  machines. 
And  if  the  ^procese"  be  effectually  covered  by  the  patent,  it 
will  prevent  this  use  of  any  of  those  machines;  but  not  any 

other  use  of  them,  (o)  And  it  would  seem  that  one 
*  257  Jj    *  patent  may  embrace  both  the  new  process  and  the  new 

product,  when  the  result  of  a  new  process  is  a  new 
manufacture  or  composition  of  matter.  ((?o)  It  is  also  held  that 
two  patents  may  be  issued  to  the  same  person,  one  for  the  pro- 
cess, and  the  other  for  the  result  of  the  process.  (0>p) 

(o)  The  dittinction  between  a  process  fuel ;  and  he  wiU  be  entiUed  to  his  patent 

and  a  machine  is  thus  set  forth  by  Grier,  for  his  machine,  as  an  improvement  in 

J.,  in  Coming  p.  Burden,  16  How.  2£2.  the  art.     Yet  A  could  not  bare  a  patent 

"  A  process  eo  nomine  is  not  made  the  sab-  for  a  machine,  or  B  for  a  process ;  but 

1'ect  of  a  patent  in  our  act  of  Congress,  each  would  have  a  patent  for  the  means 

t  is  included  under  the  term  'useful  and  method  of  producing  a  certain  result 

art.'     An  art  may  require  one  or  more  or  effect,  and  not  for  the  result  or  effect 

processes  or  machines  m  order  to  produce  produced.    It  is  for  the  discovery  or  in- 

a  result,  or  manufacture.    The  term  ma^  vention  of  some  practicable  method  or 

chine  includes  every  mechanical  device,  means  of  producing  a  beneficial  result  or 

or  combination  of  mechanical  powers  and  effect  that  a  patent  is  granted,  and  not  for 

devices,  to  perform  some  function,  and  the  result  or  ^ect  itself.     It  is  when 

produce  a  certain  effect  or  result.     But  the  term  process  is  used  to  represent  the 

when  the  result  is  produced  by  chemical  means  or  method  of  producing  a  result, 

action,  by  the  operation  or  application  that  it  is  patentable ;  and  it  will  include 

of  some  element  or  power  of  nature,  or  all  methods  or  means  which   are   not 

of  one  substance  to  another,  such  modes,  effected  by  mechanism    or  mechanical 

methods,  or  operations  are  called  pro-  combinations."    8ee  Whitney  r.  Eramett, 

cesses.      A  new  process  is  usually  the  Baldwin,  812 ;  Howe  v.  Abbott,  2  Story, 

result  of  discovery ;  a  machine,  of  inven-  104 ;  Goodvear  v.  Railroads,  2  WalL  Jr. 

tion.      The    arts    of    tannhig,    dyeing,  960;  French  v.  Rogers,  1  Fish.  138;  Smith 

making  water-proof    cloth,  vulcanizing  v.  Downing,  1  Fish.  64 ;  Crane  v.  Price, 

india-rubber,  melting  ores,  and  numerous  Webet.  Pat.  Cas.  411.    When  the  process 

others,  are  usuallv  carried  on  by  pro-  is  one  which  requires  the  use  of  old  mech- 

cesses  as  distinguished  from  machines,  anism,  care  must  be  taken  not  to  claim 

One  may  discover  a  new  and  useful  im-  the  mechanism  itself  as  the  subject  of 

Srovement  in  the   process  of   tanning,  the  patent     Thus,  in  Kay  v.  Marshall,  I 

yeing.  Ac.,  irrespective  of  any  particular  My.  &  Or.   878,  the  plaintiff  had  dit- 

form  of  machinery,  or  mechanical  device ;  covered,  that  by  macerating  flax  before 

and  another  may  invent  a  labor-saving  spinning,  the  spinning-rollers  could   be 

machine,  by  which  the  operation  or  pro-  placed  much  nearer  together  than  wh«i 

cess  may  be  performed ;  and  each  may  dry  flax  was  used,  and  thereby  a  much 

be  entitled  to  his  patent.   As,  for  instance,  stronger  and  finer  thread  be  produced. 

A  has  discovered  that,  by  exposing  india-  The  real  invention  was  the  new  process 

rubber  to  a  certain  degree  of  heat,  in  of  spinning  with  wet  flax  instead  of  dry ; 

mixture  or  connection  with  certain  me-  but  the  inventor  took  out  a  patent  for  a 

tallic  salts,  he  can  produce  a  valuable  new  machine,  and  there  being  no  novelty 

product  or  manufacture ;  he  is  entitled  in  the  mechanism  employed,  his  patent 

to  a  patent  for  his  discovery  as  a  process  was  declared  void.     See  also  Le  Hoy  r. 

or  improvement  in  the  art,  irrespective  of  Tatham,  14  How.  166. 

any  machine  or  mechanical  device.    B,  (oo)  Qoodyear  v.  Railroads,  2  Wall, 

on  the  contrary,  may  invent  a  new  fur-  Jr.  860 ;  Goodyear  v.  Wait,  8  Fish.  242. 

nace,  or  stove,  or  steam  apparatus,  by  (op)  Rubber  Company  v.  Goodyear,  9 

which  the  process  may  be  carried  on  with  Wall.  788. 
much  saving  of  labor  and  expense  of 
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SECTION  V. 


OF  INTERFERENCE. 


When  each  of  two  or  more  persons  claims  to  be  the  first  inven- 
tor of  the  same  thing,  an  ^^interference*'  is  declared  to  exist 
between  them.  Then  a  trial  is  had  before  the  examiner,  as  to 
which  of  them  was  actually  the  first  inventor.  And  there 
may  be  an  interference  although  one  of  the  parties  *  has  *  257  kk 
already  obtained  a  patent ;  because,  although  the  commis- 
sioner cannot  cancel  a  patent  which  has  been  issued,  he  may  give 
a  patent  to  him  whom  he  finds  to  be  the  first  inventor,  and  thus 
place  them  in  an  even  position  before  the  public  and  the  courts. 
But  two  inventors  or  patents  do  not  interfere  unless  they  claim, 
wholly  or  partially,  the  same  invention,  (oq) 


SECTION  VI. 


OF  INFRINGEMENT. 


The  patent  gives  to  the  patentee  the  exclusive  use  of  the  thing 
patented,  for  seventeen  years.  If  any  other  person,  within  that 
period,  makes  an  adverse  use  of  it,  (and  any  use  of  it  without 
the  patentee's  consent  is  adverse,)  this  is  an  infringement  of  the 
patentee's  exclusive  right,  for  which  he  has  an  adequate  rem- 
edy, (p) 

The  question.  What  is  an  infringement  of  a  patent  right  ?  is 
the  great  question  of  patent  law ;  and  often  one  of  great  difiiculty, 
for  many  reasons.  It  is  not  easy  to  separate  what  is  matter  of 
law  in  the  question  from  what  is  matter  of  fact.  To  decide  the 
question  of  fact  aright,  often  requires  a  thorough  acquaintance 
with  the  laws  of  mechanics,  and  with  various  branches  of  natural 

(07)  Gold-Separating  Co.  r.  U.  8.  Di»-  ment.    Whittemore  v.  Cutter,  1  Gall.  432 ; 

IntegratingOre  Co.  6  Blatchf .  807.  Poppenhausen    v.  Falke,  2    Fbh.   181; 

(p)  It  it  Mid,  however,  that  the  mak-  Jones  v.  Pearce,  Webst.  Pat  Can.  125. 

iog  of  a  machine   merely  for  philoso-  —But  see  Watson  v.  Bladen,  4  Wash. 

phical  ezperiroent,  or  for  the  pupose  of  683.    With  these  exceptions  the  quet- 

ascertaining  its  suiBciency  to   produce  tion  of  infringement  is  one  irrespective 

its  described  effects,  is  not  an  infringe-  of  motive.    Parker  v.  Hulme,  1  Fish.  54. 
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science.  And  judges  and  experts,  to  say  nothing  of  juries,  often 
encounter  questions  in  patent  cases,  both  sides  of  which  are  so 
strongly  supported,  that  either  seems  impregnable,  were  it  not 
that  the  other  is  as  much  so.  What  better  instance  of  this  can 
be  given,  than  a  case  in  England,  involving  very  large  pecuniary 
interests,  and  turning  entirely  upon  the  question  of  infringement, 
wherein  an  eminent  judge  trying  the  case  at  Nisi  Prius, 
*25T II  held  *that  there  was  no  infringement;  then,  of  six 
judges  in  the  Exchequer  Chamber,  four  held  that  there 
was  an  infringement ;  then,  when  the  House  of  Lords  asked  the 
judges  of  England  for  their  opinion,  seven  held  that  there  was  an 
infringement,  and  four  that  there  was  not ;  and  finally  the  House 
of  Lords  decided  that  there  was  no  infringement  ?  (9) 

We  shall  endeavor  to  give  some  general  rules,  or  principles, 
which  may  be  of  use  to  those  who  have  to  consider  this  difficult 
question  ;  placing  in  our  notes  the  cases  which  illustrate  or  which 
qualify  these  rules  or  principles. 

Tbere  must  be,  to  constitute  an  infringement,  a  copy  of  the 
patented  article;  and  it  must  agree  with  that  article  in  principle 
and  in  action  and  effect,  (r)     No  device  of  language,  and  no  avoid- 

iq)  Unwin  v.  Heath.  13  M.  &  W.  683;  Gaboon  v.  Ring,  1  CHf.  582;  Blanchard 
12  C.  B.  622;  5  H.  L.  C.  606.  The  pat-  v.  Beers,  2  Blatchf.  416;  Barrett  r.  IlaU, 
ent  was  for  the  use  of  carburet  of  man-  1  Mass.  447 ;  Wyetb  v.  Stone,  1  Story, 
ganese  in  the  manufacture  of  steel.  De-  278 ;  Dixon  v.  Moyer,  4  Wash.  68 ;  Root 
fendant  made  use  of  oxide  of  manganese  v.  Ball,  4  McLean,  177.  But  if  by  tlie 
and  coal-tar,  the  materials  of  which  the  change  of  form  or  proportion  a  new 
carburet  of  manganese  is  made ;  and  it  effect  is  produced,  there  is  no  infringe- 
was  contended  that  in  this  process  these  ment,  as  the  change  is  not  merely  of 
ingredients  became  converted  into  the  form,  but  of  principle  also.  Winans  v. 
carburet  before  the  iron  was  changed  Denmead,  16  How.  380;  Many  v.  Jagger, 
to  steel,  but  the  scientific  evidence  on  1  Blatchf.  386 ;  Davis  t;.  Palmer,  2  Brock, 
this  point  was  very  conflicting.  The  310 ;  Aiken  v.  Dolan,  8  Fish.  187.  And 
final  decision  of  the  House  of  Lords  where  several  distinct  improvements  are 
rested  on  the  ground,  that  at  the  date  of  claimed  in  one  patent,  the  use  of  one  of 
the  patent  the  ingredients  of  the  carburet  them  alone  will  constitute  ao  inf ringe- 
of  manganese  were  not  known  to  be  an  ment.  Moody  v.Fiske,  2  Mass.  112;  Em- 
equivalent  for  the  carburet  itself.  erson  v.  Hogg,  2  Blatchf.  1.    Nor  can 

(r)  Winans  v.  Denmead,  16  How.  830 ;  the  defendant  embody  in  his  machine 

Odiorne  v.  Winkley,  2  Gall.  63;  How  v.  the  patented  inventions  of  the  plaintiff, 

Abbott,  2  Story,  100 ;  Parker  v.  Haworth,  nor  entitle  himself  to  use  them,  by  add- 

4  McLean,  370;    Brooks  v,  Bicknell,  3  ing   improvements,    or   new   inventions 

McLean,  260 ;  Rich  ?'.  Lippincott,  1  Fish,  of  his  own  or  of  others,  thereto.     Carr  v. 

1.    But  in  order  to  constitute  an  infringe-  Rice,  1  Fish.  108 ;    Colt  9.  Mass.  Arms 

ment,  it  is  not  necessary  that  the  device  Co.  id.  108 ;   Howe  0.  Morton,  id.  686 ; 

complained  of  should  imitate  the  pat-  McComiick    v,  Talcott,  20    How.  406; 

ented  machine  in  every  respect,  or  even  Foster  v.  Moore,  1  Curt.  279 ;  Woodworth 

that  it  should  resemble  it  in  form  or  ex-  v.  Rogers,  3  Wood.  &  M.  166.     To  con- 

temal  appearance,  provided  it  be  sub-  stitute  an  infringement  of  a  combination, 

stantially  the  same  in  principle  and  mode  all  the  elements  of  the  combination  must 

of  operation.    Smith  v.  Higgins,  1  Fish,  be   employed,    or   at   least   substantial 

637;    Judson  r.  Cope,  id.  t5l6;    Union  equivalents  for  them,    li  one  or  more 

Sugar-Reflnery  v,  Mathieson,  2  Fish.  600 ;  be    omitted    there   is  no   infringement. 
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ance  of  what  may  seem  to  be  a  direct  *  contradiction  to  *  257  mm 
the  description  and  claim  of  the  patent,  will  necessarily 
prevent  the  interference  complained  of  from  being  an  infringement. 
The  statute  requires  that  the  patentee  shall  give  in  his  specification 
a  description  of  his  invention  ^^  in  full,  clear,  concise  and  exact 
terms  " ;  and  it  is  plain  that  this  means  that  the  patentee  shall  be 
limited  by  his  own  specification ;  for  his  description  cannot  comply 
with  this  requirement,  if  he  may  go  beyond  it  to  find  something 
which  the  defendant  infringes.  («)  And  it  is  equally  plain,  that 
nothing  must  be  judged  an  infringement  which  is  not  clearly  so  ; 
for  the  public  have  an  undoubted  right  to  the  whole  ground  not  cer<> 
tainly  occupied  by  the  specification,  for  any  ambiguity  or  omission 
by  the  patentee  is  his  own  fault,  and  he  must  bear  the  con- 
sequences.   It  would  be  very  difficult  to  call  that  an  *  in-  *  257  nn 

Prouty  o.  Ruggles,  16  Pet  836 ;  Stimpflon*  Groot,  1  Paine,  207.  And  the  description 
9.  B.  i  S.  R.  R.  Co.  10  How.  329 ;  Eamet  must  be  su£Bcientl v  clear  and  specific  to 
V.  Godfrey,  1  Wall.  78  ;  Seymour  v.  enable  one  skilled  in  the  art  to  which  the 
Osborne,  11  Wall.  616;  Dodge  v.  Card,  inyention  relates,  to  put  it  in  practice 
2  Fish.  116;  McCormick  v.  Manny,  6  without  further  instruction,  and  without 
McLean,  539.  And  where  an  element  the  exercise  of  any  inventive  power  of 
is  omitted  in  the  defendant's  device,  the  his  own.  Singer  v.  Walrosley,  1  Fisli. 
plaintiff  will  not  be  permitted  to  show  668 ;  Wayne  v.  Holmes,  2  Fish.  20 ;  Gray 
that  such  element  is  useless.  Vance  v.  v.  James,  Pet.  C.  C.  401 ;  Brooks  v.  Bick- 
Campbell,  1  Black,  427.  nell,  3  McLean,  260;  Davoll  v.  Brown,  I 
(s)  Act  1870,  I  26.  See  Sickles  v.  Wood,  ft  M.  66.  But  old  and  well-known 
Gloucester  Man.  Co.  1  Fish.  222 ;  John-  machinery  with  which  the  patented  de- 
son  V.  Root,  id.  351 ;  Rich  v,  Lippinoott,  vice  is  to  be  connected,  need  not  be 
2  Fish.  1 ;  Dixon  v.  Moyer,  4  Wash.  73.  specifically  described.  Page  v.  Ferry, 
'* The  specification,"  says  Stoiy,  J.,  "has  1  Fish.  296 ;  Emerson  v.  Hogg, 2  Blatchl 
two  objects ;  one  to  make  known  the  9 ;  Kneass  v,  Schuylkill  Bank,  4  Wash 
manner  of  constructing  the  invention  so  14.  On  the  other  hand,  it  is  well  settled 
as  to  enable  artisans  to  make  and  use  it,  that  patents  are  to  be  construed  liber- 
and  thus  give  the  public  the  full  benefit  ally,  and  not  to  be  rigidly  interpreted.  It 
of  the  discovery  after  the  expiration  of  is  enough  if  the  court  can  see  what  is  the 
the  patent.  The  other  object  is,  to  put  nature  and  extent  of  the  claim  by  a 
the  public  in  possession  of  what  the  party  reasonable  interpretation  of  the  language 
claims  as  his  own  inrention,  so  as  to  used,  however  imperfectly  or  inartifi- 
ascertain  if  he  claim  anything  that  is  in  cially  the  patentee  may  have  expressed 
common  use,  or  already  known,  and  to  himself.  Hogg  v.  Emerson,  6  How.  479; 
guard  against  prejudice  or  injury  from  Grant  t.  Raymond,  6  Pet.  218 ;  Turrill  v. 
the  use  of  an  invention  which  the  party  Mich.,  &c.  R.  R.  1  Wall.  491 ;  Imlay 
may  otherwise  innocently  suppose  not  to  v.  N.  ft  W.  R.  R.  1  Fish.  340 ;  Potter  v. 
be  patented.  Evans  v.  Eaton,  7  Wheat.  Holland,  1  Fish.  382 ;  Ryan  v.  Goodwin, 
434.  Accordingly,  if  the  description  fails  8  Sumn.  820.  And  "  in  determining  the 
to  distinguish  clearly  between  what  is  sufilclency  of  the  patent,  the  whole  instru- 
new  fai  the  alleged  invention  and  what  is  ment — that  is  the  patent,  embracing  the 
old,  or  if  the  terms  of  the  patent  are  so  specification  and  drawings— is  to  be  taken 
obscure  or  doubtful  that  the  court  can-  together,  and,  if  from  these  the  nature 
not  determine  what  Is  the  particular  Im-  and  extent  of  the  claim  can  be  perceived, 
prorement  claimed,  the  patent  will  be  the  court  is  bound  to  adopt  that  interpre- 
▼oid  for  uncertainty.  Lowell  v.  Lewis,  Ution  and  give  it  full  effect."  Parker  v. 
1  Mass.  188;  Barrett  v.  HaU.  id.  188;  Stiles,  6  McLean,  64;  Earle  v.  Sawyer, 
Ames  V.  Howard,  1  Sumn.  486 ;  Hovey  v,  4  Mass.  1 ;  Carver  i;.  Braintree  Man.  Co 
Stereos,  8  Wood,  ft  M.  80;  Seymour  2  Story,  482;  Judson  v.  Cope,  1  Fish. 
V.  Osborne,  11  Wall.  641 ;  Wintermute  v.  616 ;  Ransom  r.  Mayor  of  N.  Y.  4  Blatchf . 
Bedington,  1  Fish.  289;  Langdon  v.  De  167 ;  PitU  v.  Werople,  2  Fish.  10. 
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fringement,  which  did  not  certainlj  include  some  esaential  thing 
which  the  patent  certainly  included  because  it  is  expressly  men- 
tioned therein. 

The  patent  gives  to  the  patentee  the  exclusive  right  ^  of  mak- 
ing, using,  and  vending"  the  invention.  It  is  therefore  an  in- 
fringement of  this  right,  to  make,  or  use,  or  vend  that  invention. 

If  the  article  be  a  machine,  it  is  the  whole  machine.  He  only 
is  an  infringer  who  completes  the  article,  and  not  a  mechanic  or 
laborer  who  makes  parts  of  it.  (u)  So  a  sale  of  the  materials 
of  the  machine,  or  of  the  parts,  severally,  is  no  infringement,  uu' 
less  it  be  a  sale  of  the  parts,  severed  from  each  other,  and  in 
succession,  with  intent  that  the  purchaser  shall  put  them  together 
and  so  procure  the  whole  machine,  (v)  And  if  a  sheriff  sells  the 
materials  of  a  machine,  as  materials,  and  a  purchaser  buys  them 
and  puts  them  together  to  make  the  machine,  it  is  he  and  not  the 
officer  who  is  responsible.  And  it  has  been  held,  that,  when  the 
patent  is  for  both  process  and  product,  both  being  new,  a  sale  or 
use  of  the  manufactured  article  is  itself  an  infringement,  (w) 

Generally,  if  the  article  patented  is  a  thing  produced  in  a  par- 
ticular and  specified  way,  the  patent  will  cover  both  the  article  and 
to  prcc,™  by  which  it';  Jk,  .ad  either  m.,  be  i,Jringed. 

It  must  always  be  remembered  that  the  question  whether  a 
certain  article,  or  product,  or  process,  is  an  infringement  upon 
another  certain  article,  or  product,  or  process,  is  tlie  question.  Are 
they  the  same  or  are  they  different  ?  Again,  it  is  not  easy  to  say 
whether  this  means  substantially,  or  essentially,  the  same,  or  pre- 
cisely the  same.  For  although  a  mere  verbal  or  apparent  resem- 
blance would  not  suffice  to  constitute  an  infringement,  yet,  if  the 
article  complained  of  distinctly  interfered  with  the  exclusive  prop- 
erty of  the  patentee  as  described  by  him,  it  would  not  be  of  much 
use  to  the  defendant  to  descant  upon  the  similarity  or  difference 
of  the  articles  in  essence  or  in  substance.  If  now  we 
♦  257  00  remember  *  the  extreme  difficulty  of  all  questions  involv- 
ing identity  or  difference,  and  suppose  them  complicated, 
as  they  often  are  in  practice,  with  the  metaphysical  questions  above 
suggested,  we  may  see  how  impossible  it  must  be  to  subject  such 
questions  to  determination  by  a  system  of  positive  rules. 

(u)  Delano  &.  Scott,  Gilpin,  498;  Sar>  856;   Goodyear  v.  N.  J.  Cent.  R.  R.  1 

sent  V,  Lamed,  2  Curt.  340.  Fish.  626;  Goodyear  v.  Providence  Rub* 

(o)  8awin  r.  Guild,  1  Gall.  484.  ber  Co.  2  CUf.  85L 
(tt7)  Goodyear  v.  Railroads,  2  Wall.  Jr. 
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As  an  illustration  of  this,  we  may  refer  to  the  rule,  that  no  one 
can  protect  his  imitation  of  a  patented  article  by  showing  that  he 
had  introduced  a  new  mechanical  principle,  if  this  were  only  equiv- 
alent  to  those  employed  by  the  patentee,  (x)  But  our  notes  will 
show  that  he  would  be  a  very  acute  man  who  could  certainly  dis- 
cern, or  a  very  bold  man  who  would  certainly  assert,  what  is 
meant  by  '^  a  mechanical  equivalent/' 

A  purchaser  of  a  patented  article  may  repair  it  as  long  as  it 
will  last ;  but  must  not  make  a  new  one  under  the  pretence  of 
repair,  nor  infringe  on  another's  patent.  («r) 


•SECTION  Vn.  •2hlpp 

OP  THE  BIGHTS  OF  A  PURCHASER  OF  AN  INTEREST  IN  A  PATENT. 

The  owner  of  a  patent,  whether  he  be  the  original  inventor  and 
patentee,  or  an  assignee,  may  himself  assign  and  transfer  his 
right,  in  whole  or  in  part,  (y)     Conditions  or  limitations,  which 

(r)  A  mechanical  equiralent  has  been  as  such  in  the  science  of  mechanics.    In 

deflned  as  *'  sach  an  equiralent  as  a  me-  the  present  adranced  state  of  that  science 

chank  of  ordinaiy  skill  In  the  construe*  there  are  different  well-known  devices, 

tion  of  similar  machinery,  and  having  any  one  of  which  may  be  adopted  to 

the  plaintiiTs  specification  and  machine  effect  a  given  result,  according  to  the 

before  him,  could  substitute  in  the  place  judgment  of  the  constructor.    And  the 

of  tiie  mechanism  described,  without  ex-  mere  substitution  of  one  of  these  for 

pensive  experiments,  and   without   the  another  cannot  be  treated  as  an  inven- 

exerdse  of  his  inventive  faculties."  Hall,  tion.    It  does  not  belong  to  the  subject 

J.,  in  Burden  o.  Coming,  2  Fish.  492,  and  of  invention,  but  of  construction."    See 

in  Johnson  v.  Root,  1  rah.  18S.    Sfframte,  also  Smith  v.  Downing,  1  Fish.  64 ;  Gaboon 

J.,  says:  "The  term  'equivalent'  has  r.  Ring,  1  Clif.  692;  Tatham  v.  Le  Roy, 

two  meanings,  as  used  in  this  class  of  2  Blatchf.  486.    As  to  the  application  of 

cases.    The  one  relates  to  the  results  that  the  doctrine  of  mechanical  equivalents 

are  produced,  and  the  other  to  the  mech-  wliere  the  invention  is  only  an  improve- 

anism  by  which  those  results  are  pro-  ment  on  a  known  machine,  see  McCor- 

duoed.    Two  things  may  be  equivalent,  mick  v.  Talcott,  20  How.  402 ;  Singer  v. 

that  is,  the  one  equivalent  to  the  other,  Walmsley,  1  fish.  668:  Seymour  v.  Os- 

as  producing  the  same  result,  when  ihey  borne,  11  Walt.  666.    The  same  principle 

are   not   the  same   mechanical   means,  applies  to  the  use  of  "  chemical  equiva- 

Mechanical  equivalents  are  spoken  of  as  lents  "  in  patents  for  a  process  or  a  com- 

different  from  equivalents  that  merely  position  of  matter,  but  it  is  held  tlutt  the 

produce  the  same  result    A  mechanical  substituted  article  must  have  been  known 

equivalent,  I  suppose,ats  generally  under-  as  an  equivalent  foi  tne  other  at  the  date 

stood,  is  where  the  one  may  be  adopted  of  the  original  invention.    Byam  v,  Farr, 

instead  of  the  other,  by  a  i>erson  skilled  1  Curt  2&  ;  Allen  v.  Hunter,  6  McLean, 

in  the  art,  from  his  knowledge  of  the  art."  803 ;  Unwin  v.  Heath,  6  H.  L.  C.  505. 

In  Foster  v.  Hoore,  1  Curt  291,  Curti»,  J.,  {xx)  Aiken  v.  Manchester  Print  Works, 

says :  **  I  do  not  think  the  doctrine  re-  2  Clif.  436. 

specting  the  use  of  mechanical  equir-  (y)  Act  1870,  $  86:  "Every  patent, 

alents  Is  confined  by  the  patent  law  to  or  any  interest  therein,  shall  be  assign- 

those  elements  which  are  strictly  known  able  in  law,  by  an  instrument  In  writing 
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form  a  part  of  the  contract  of  sale  or  transfer,  are  obligatory  on 
both  parties,  and  may  be  such  as  the  parties  agree  upon.  But 
questions  have  arisen  as  to  the  rights  of  a  purchaser  where  they 
are  not  limited  or  restrained  by  specific  agreement. 

One  of  these  is  as  to  the  right  of  the  purchaser  to  profit 
*  257  qq  by  *  the  renewal  or  extension  of  the  patent.  The  weight 
of  authority  leads  to  the  conclusion,  that  he  who  holds 
the  whole  interest  in  the  patent,  by  assignment,  before  the  exten 
sion,  will  not  hold  it  after  the  extension,  unless  something  in  tlie 
instrument  of  assignment,  or  in  the  special  act  granting  the  ex- 
tension, gives  to  the  purchaser  this  right,  (z) 


and  the  patentee,  or  his  assigns  or  legal 
representatives,  may,  in  like  manner, 
grant  and  conrey  an  excioslTe  right 
under  his  patent  to  the  whole  or  any 
specified  part  of  the  United  States ;  and 
said  assignment,  grant,  or  conveyance, 
shaU  be  void  as  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable 
consideration  without  notice,  unless  it  is 
recorded  in  the  Patent-Office  within  three 
months  from  the  date  thereof.  There 
are  three  classes  of  persons  in  whom  the 
patentee  can  vest  an  interest  of  some 
kind  in  the  patent.  They  are  an  assignee, 
a  grantee  of  an  exclusive  sectional  right, 
and  a  licensee.  An  assignee  is  one  who 
has  transferred  to  him  in  writing  the 
whole  interest  of  the  original  patent,  or 
an  undivided  part  of  such  whole  interest 
in  every  portion  of  the  United  States. 
And  no  one,  unless  he  has  such  interest 
transferred  to  him,  is  an  assignee.  A 
grantee  is  one  who  has  transferred  to  him 
in  writing  the  exclusive  right  under  the 
patent,  to  make  and  use,  and  to  grant  to 
others  to  make  and  use,  the  thing  pat- 
ented, within  and  throughout  some  speci- 
fied part  or  portion  of  the  United  States. 
Such  right  must  be  an  exclusive  sec- 
tional right,  excluding  the  patentee 
therefrom.  A  licensee  is  one  who  has 
transferred  to  hfm  in  writing,  or  orally, 
fl  less  or  different  interest  than  either  the 
interest  in  the  whole  patent,  or  an  undi- 
vided part  of  such  whole  interest,  or  an 
exclusive  sectional  interest."  Per  /wyer- 
soll^  J.,  in  Potter  v.  Holland,  1  Fish.  ^83. 
So  Brooks  v.  Byam,  2  Story,  625 ;  Suy- 
dam  V.  Day,  2  Blatchf .  20 ;  Ulanchard  v, 
Eldridge,  1  WalL  Jr.  899.  An  assignment 
may  l^  made  before  the  issuing  of  the 
patent.  Gayler  v.  Wilder,  10  How.  493; 
Kathbone  v.  Orr,  6  McLean,  131 ;  and 
may  cover  future  improvements.  Nesmith 
V.  Calvert,  1  Wood.  &  M  41.  The  pro- 
vision as  to  recording  a  transfer  does  not 
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apply  to  a  mere  license.  Brooks  v.  Byam, 
2  Story,  642;  Stevens  v.  Head,  9  Vt.  177. 
As  to  the  rights  of  joint  owners  of  a 
patent,  it  is  settled  that  such  joint  owners 
are  not  ipto  facto  partners.  Kinsman  ». 
Parkhurst,  IS  How.  289 ;  affirming  8.  c.  1 
Blatchf.  72.  And  it  has  been  held  that 
each  has  the  right  to  make  and  use,  and 
to  license  others  to  make  and  use,  the 
thing  patented,  without  accountability  to 
the  other.  Cleem  v.  Brewer,  2  Curt.  234. 
And  such  appears  to  be  the  law  at  this 
day,  notwithstanding  the  case  of  Ritts  v. 
Hall,  3  Blatchf.  201,  where  it  was  held 
that  one  joint  owner  might  sue  another 
for  infringement  in  respect  of  the  former's 
undivided  interest  in  the  patent  for  the 
articles  sold  by  the  latter.  See  an  able 
criticism  of  this  case  in  Curtis  on  Patents, 
§189. 

(z)  The  Act  of  1836,  §  18,  re^nacted 
in  Act  of  1870,  §  67,  provides  that  "  the 
benefit  of  the  extension  of  a  patent  shall 
extend  to  the  assignees  and  grantees  of 
the  right  to  use  the  thing  patented  to  the 
extent  of  their  interest  therein."  The 
constructions  given  to  this  clause  have 
been  very  conflicting;  and  perhaps  the 
true  meaning  cannot  be  deemed  fully  set- 
tled even  now.  In  the  Circuit  Court  it 
was  held  by  Story,  J.,  that  this  clause  did 
not  enlarge  the  rights  of  the  grantee  or 
assignee  to  use  the  thing  patented,  be- 
yond the  interest  originally  granted ;  that 
if  that  interest  was  by  its  nature,  or  by  a 
just  interpretation  of  the  terms  of  the  as 
signment,  limited  to  the  original  term, 
the  assignee  could  have  no  interest  in  the 
renewed  term ;  but  that  if,  by  the  original 
assignment  or  grant,  any  interest  in  the 
renewed  term  had  been  conveyed  to  the 
assignee  or  grantee,  the  statute  carried 
into  effect  the  intent  of  the  parties,  and 
turned  the  equitable  right  of  the  assignee 
to  an  interest  in  the  renewed  patent  into 
a  legal  title.     Wood  worth  v,  Sherman, 


CH,  Xm.]  OP  PATENTS.  *  257  TT 

Another  question  is,  how  far  the  exclusive  right  to  use  or  sell 
to  be  used  the  article  within  a  specified  territory  extends.  On 
this  point  it  is  held,  that  an  assignee  holding  may  sell  the  ar- 
ticles within  the  territory,  to  persons  who  buy  to  sell  it 
♦  abroad.  Under  this  ruling,  a  limitation  of  the  territory  *  257  rr 
would  seem  to  be  of  less  effect  than  it  was  intended 
to  have.  K  a  man  in  a  county  in  New  York  bought  the  right  to 
make  and  sell  a  patented  hay-cutter  in  that  county,  he  could  not 
himself  sell  them  elsewhere.  But  he  might  establish  his  manu- 
factory, and  make  them  in  any  quantities,  and  sell  them  to  any 
persons  who  bought  to  sell  them  again  in  any  part  of  the  country. 
It  would,  however,  undoubtedly,  be  within  the  power  of  the 
parties  to  restrain  or  suppress  this  right  as  they  chose,  by  specific 
agreements  to  that  end.  (a)  ^ 

If  a  note  be  given  for  a  patent,  proof  that  the  patent  was  void 
or  the  invention  wholly  ineffectual  is  a  good  defence.  But  if  it 
can  be  used  and  effectually  applied  to  useful  purposes,  it  is  no 

3  Story,  171,  A  similar  view  was  ex-  assignee,  with  the  extension.  In  Wilson 
pressed  bj  l/cZi^an,  J.,  in  Brooks  i^.  Bick-  v.  Rousseau,  the  patent  in  question  was 
neU,  4  McLean,  6(3.  But  in  Wilson  v,  for  a  machine ;  but  in  Day  v.  Union  Rub- 
Ronsseaa,  4  How.  682,  a  majority  of  the  ber  Co.  3  BUtchf.  497,  it  was  Md,  that 
Supreme  Court  held  that  tlie  benefits  of  the  terms  of  this  section  permitted  the 
the  renewal  were  extended  by  this  section  assignee  to  continue  tlie  use  of ''  the  thing 
to  such  assignees  or  grantees  of  the  right  patented,'*  whether  the  patent  were  for  a 
to  use  the  patented  machine  as  were  in  machine  alone,  or  for  a  process,  or  a  ma- 
tbe  use  thereof  at  the  date  of  the  renewal,  chine  to  be  used  in  such  process,  or  for  a 
and  that  such  persons  had  the  right  to  process  alone,  and  whether  the  identical 
continue  the  use  of  such  patented  ma-  machinery  used  by  such  assignee  was  in 
chine  during  the  renewed  term  to  the  ex-  existence  before  the  renewal  of  the  pat- 
tent  of  their  interest,  whether  one  machine  ent  or  not.  But  see  Wood  v.  Mich.  South, 
or  more;  but  that  the  right  thus  conferred  R.  R.  3  Fish.  464;  Jenkins  &.  Nicholson 
was  only  the  right  to  use,  not  to  make  or  Pavement  Co.  1  Abb.  U.  S.  667 ;  Chase  v. 
•ell,  or  license  others  to  make  or  sell ;  and  Walker,  3  Fish.  Pat.  Cas.  120 ;  Hodge  r. 
that  such  right  was  not  exclusive,  no  mat-  Hudson  River  R.  R.  Co.  6  BlatchL  85. 
ter  bow  brMLd  or  how  exclusive  the  as-  That  a  general  assignment  of  an  interest 
tignment  had  been  under  the  original  in  a  patent  gives  the  assignee  no  interest 
term.  See  also  Bloomer  c.  McQuewan,  in  the  renewal  beyond  the  right  to  use 
14  How.  550;  Chaffee  v.  Boston  Belting  the  thing  patented,  unless  the  terms  of 
Co.  22  How.  217 ;  Bloomer  v.  Millingen,  the  assignment  embrace  the  renewed  pat- 
1  Wall.  340.  Li  R.  R.  Co.  v,  Trimble,  the  ent,  see  Phelps  v.  Comstock,  4  McLean, 
assignment  was,  "for  aU  alterations  and  355;  Gibson  t^.  Cook,  2  Blatchf.  146; 
improvements  on  the  same  from  time  to  Clum  v.  Brewer,  2  Curt.  520.  By  §  63 
time."  And  it  ran,  "to  the  full  end  of  of  the  Act  of  1870,  extensions  are  to  be 
the  term  for  which  letters-patent  are  or  granted  hereafter  only  on  patents  issued 
may  be  sranted."  i7e/(/,  by  the  Supreme  prior  to  March  2, 1861. 
Court  of  the  United  States  {Brad/ey,  J.,  (a)  See  post,  next  section  and  cases 
dissenting),  that  the  legal  title  of  a  pat-  there  citcMl,  especially  in  notes  {d)  and 
ent  the  patentee  obtained  for  an  improve-  (/). 
ment,  which  was  extended,  passed  to  the 

^  Where  the  owner  of  a  patent-right  in  a  machine  assigned  it  for  a  royal tv  on  each 
machine  sold  by  the  as8i;?n?e,  the  latter  was  httld  compelled  to  pay  the  royalty  on  all 
machines  covered  bv  the  patent  the  use  of  which  was  allowed  by  him,  though  such  ma- 
chinea  were  not  sold  by  hun.    Rodgers  v.  Torrant,  43  Mich.  1 13. 
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defence  that  the  use  is  not  profitable  from  the  excessive  consump- 
tion of  power  by  the  machine,  (ad)  ^ 


SECTION  VIIL 


OF  THE  BIGHTS  OF  A  PUBCHASEB  OF  A  PATENTED  ABTICLE. 


Such  a  purchaser  has  the  right  to  use  the  article  as  he  pleases, 
or  neglect  to  use  it.  But  he  cannot  copy  it  and  make  another ; 
not  even  if  he  loses  the  one  he  bought,  by  accident,  as  by  fire,  (i) 
He  may  certainly  repair  it;  but  to  what  extent?  The  answer 
must  be,  so  long  and  so  far  as  he  only  repairs  it.  (c)  In 
*  257  M  this  way,  he  may  keep  it  in  being  and  in  *  use  long  after 
it  would,  if  unrepaired,  become  useless,  or  fall  in  pieces. 
We  should  say,  that,  if  by  honest  repair,  or  replacement  of  parts 
worn  out,  he  went  on  step  by  step,  until  every  part  of  the  original 
machine  had  gone,  and  all  the  parts  and  pieces  of  the  existing 
machine  were  new,  he  might  raise  the  metaphysical  question 
whether  the  present  machine  were  the  same  that  he  bought ;  but 
he  would  own  the  present  machine,  provided  that  every  new  part 
had  been  added  as  it  was  called  for  by  way  of  repair,  and  only  so. 
The  line  may  be  an  obscure  one,  but  it  must  be  drawn  somewhere ; 
and  only  where  the  purchaser  passed  beyond  it,  and,  under  pre- 
tence of  repair,  made  for  himself  a  new  machine,  would  he  be 
in  the  wrong. 

This  question  also  has  arisen.  A  party  buys  and  sells  the 
product  of  a  patented  machine,  knowing  that  the  maker  from 
whom  he  purchases,  infringes  upon  the  patent  of  the  patentee. 


{aa)  Nash  o.  Lull,  102  Mmb.  00. 

(&)  WilBon  p.  Simpion,  9  How.  123. 

(c)  Chaffee  v.  Boston  Beltinff  Co.  22 
How.  223;  Bicknell  v.  Todd,  6  McLean, 
288 ;  Wilson  v.  Simpson,  0  How.  123.  In 
this  respect  there  is  a  marked  difference 
between  the  rights  conferred  by  a  grant  to 
make  and  nse  a  machine,  and  those  aris- 
ing from  a  sale  of  the  machine  itself.  In 
the  former  case,  the  purchaser  buys  a 
portion  of  the  franchise,  and  is  therefore 
not  confined  to  the  use  of  a  particular 
machine,  but  may  build  another  if  the 
first  is  worn  out  or  destroyed.    Wood- 


worth  p.  Curtis,  2  Wood.  &  M.  620 ;  Wil- 
son V.  StoUey,  4  McLean,  227.  In  the 
latter  case,  he  has  purchased  only  the 
right  to  use  the  specific  machine,  and 
when  that  is  destroyed  his  right  is  gone 
with  it.  But  where  a  knitting  machine 
and  the  needles  used  in  it  were  covered 
by  separate  patents,  it  was  Ae/c/,  that  when 
the  needles  were  worn  out  the  purchaser 
had  no  right  to  manufacture  others  to 
replace  tliem,  although  the  needles  were 
essential  to  the  operation  of  the  machine. 
Aikin  v.  Manchester  Print  Works,  2  Clif. 
436. 
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Is  he  himself  an  infringer  ?  The  statute  gives  the  patentee  an 
exclusive  right  "  to  make,  use,  and  vend  the  said  invention."  It 
is,  however,  held  that  this  is  limited  to  the  machine  itself,  and 
does  not  extend  to  the  product  of  the  machine.  ((2)  Hence  one 
who  knows  that  a  patent  for  a  machine  is  infringed,  may  buy  of 
one  who  makes  and  uses  the  infringing  machine,  the  products 
of  that  machine,  and  may  use  what  he  buys,  or  sell  it  to  be  used, 
without  being  himself  an  infringer.  It  is  obvious  that  this  might 
open  the  door  to  fraud.  An  irresponsible  party  might  be  set  up 
as  the  actual  maker  and  user  of  the  machine,  and  so  as  the  only 
infringer ;  while  others,  actually  intended,  only  bought  and  sold 
what  he  made.  But  this  would  be  an  interest  in  the  making  and 
using  of  the  infringing  machine,  which  would  undoubtedly  make 
the  party  holding  the  interest  himself  an  infringer,  (g) 
When  the  *  purchaser  of  a  patented  article  buys  it  without  *  267  tt 
restriction,  the  article  or  product  is  no  longer  under  the 
protection  of  the  statute ;  and  he  may  use  or  sell  it  in  another  ter- 
ritory for  which  another  person  has  taken  an  assignment  of  or  a 
right  under  the  same  patent.  (/)  The  statute  provides  that  one 
who  purchases  an  article  of  the  inventor,  or  makes  it  with  his  con- 
sent before  the  inventor  applies  for  a  patent,  may  use,  or  sell  to 
others  to  be  used,  the  article  so  made,  without  liability  therefor,  (g} 
A  license  to  use  an  invention  only  at  the  licensee's  '^own 
establishment"  does  not  extend  to  one  owned  by  himself  and 
others  (gt) 


(d)  Boyd  V.  Brown,  8  McLean,  296;  (/)  See  cases  cited  in  note  (d),  tupra. 
Boyd  V.  Mc Alpine,  id  429;  Simpson  v.  Also,  Adams  v,  Burks,  C.  C.  U.  S.  Shep- 
Wilson,  4  How.  711;  Booth  v,  Oarellj,     %,  J.,  Mass.  Dlst.  1871.    Bloomer  o.  Mil- 


1  Blatchf.  2fi0;  Blancbard  Gun   Stock  linger,  1  Wall.  367;  Aikin  v,  Mancliester 

Turning  Co.  v.  Jacobs,  2  Biatclif .  70.  Print  Works,  2  Clif .  435 ;  Chaffee  v.  Bos- 

(s)  Thus,  where  A  and  B  agreed  with  ton  Belt  Co.  22  How.  217.    And  the  pur- 

C  to  purchase  of  the  latter  aU  the  lead  chaser  from  a  licensee  may  apply  the 

pipe  he  should  make,  A  and  B  to  furnish  article  to  any  purpose  he  pleases,  no^ 

the  lead  and  to  pay  C  a  certain  price  for  withstanding  any  agreements  between  the 

manufacturing,  and  C  used  a  machine  licensee  ana  the  patentee.    See  Metro- 

which  infringed  the  plaintiff's  patent,  it  politan  Wash.  Mach.  Co.  v,  Earle,  2  Fish. 

was  Add,  that  *'  if  the  aoreement  was  203. 

only  colorable,  and  enterea  into  for  the         (g)  Act  1870,  §  87.    See  McClurg  v. 

of  securing  the  profits  of  the  Kingsland,  1  How.  208.    But  a  purchaser 

without  assuming  the  responsi-  from  a  wrongdoer  without  the  inventor's 

bility  for  the  use  of  the  inrention,  and  knowled^  or  consent,  or  one  who  has 

for  the  purpose  of  throwing  the  responsi-  surreptitiously  acquired  and  used  the  in- 

bility  upon  C,  who  was  insolvent,  then  rention,  has  no  right  to  use  the  invention 

they  would  be  as  responsible  as  he  was.  after  thepatent  has  been  obtained.    Ken- 

Tatham  v.  Le  Roy,  C.  C.  U.  S.  Dist  of  dall  v,  Winsor,  21  How.  330;  Pierson  v. 

N.  T.    Nelton,  J.,  cited  and  approved  in  Eagle  Screw  Co.  3  Story,  406;  Hovey  v. 

ease  on  appeal.    Le  Rov  v.  Tatham,  14  Stevens,  1  Wood.  &  M.  301. 
How.  161.     See  also  KepUnger  v.  Be        igi)  Rubber  Co.  v.  Goodyear,  9  Wall 

Young,  10  Wheat.  864.  788. 
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The  statute  provides  that  damages  for  an  infringement  may  be 
recovered  in  an  action  on  the  case  in  any  circuit  court  of  the 
United  States,  or  district  court  exercising  the  jurisdiction  of  a 
circuit  court,  or  in  the  Supreme  Court  of  the  District  of  Columbia, 
in  the  name  of  the  party  interested,  either  as  patentee,  assignee, 
or  grantee.  (A) 

The  statute  also  provides,  in  a  section  which  we  give  in  a  note,  for 
certain  defences  which  may  be  proved  in  trial  under  the 
*  257  uu  general  issue,  (i)  If  any  of  these  defences  are  made,  *  thir- 
ty days'  notice  must  be  given.  But  other  defences  may  be 
made  without  this  notice.    As,  that  there  is  no  infringement ;  or, 

(A)  Act  1870,  §  69.  residences  of  the  persons  alleged  to  hare 
(t)  Act  1870,  §  61.  *'  In  any  action  invented  or  to  have  had  the  prior  knowl> 
for  infringement,  the  defendant  may  edge  of  the  thing  patented,  and  where 
plead  the  general  issue ;  and  having  given  and  hy  whom  it  had  been  used ;  and  if 
notice  in  writing  to  the  plaintiff  or  his  at-  any  one  or  more  of  the  special  matters 
torney,  thirty  days  before,  may  prove  on  alleged  shall  be  found  for  the  defendant, 
trial  any  one  or  more  of  the  following  judgment  shall  be  rendered  for  him  with 
special  matters:  Ist  That,  for  the  pur-  costs.  And  the  like  defences  may  be 
puse  of  deceiving  the  public,  the  descrip-  pleaded  in  any  suit  in  equity  for  relief 
tion  and  specification  filed  by  the  patentee  against  an  alleged  infringement ;  and 
in  the  Patent-Office  was  made  to  contain  proofs  of  the  same  may  be  given  upon 
less  than  the  whole  truth  relative  to  his  like  notice  in  the  answer  of  the  defend- 
invention  or  discovery,  or  more  than  is  ant,  and  with  like  effect"  The  defences 
necessary  to  produce  the  desired  effect;  specified  in  tliis  section  nmy  also  be 
or,  2d.  That  he  had  surreptitiously  or  pleaded  specially.  Grant  v.  Raymond, 
imjustly  obtained  the  patent  for  that  6  Pet.  246;  Evans  v.  Eaton,  3  Wheat, 
which  was  in  fact  invented  by  another,  603.  Where  reference  is  made  to  a  prior 
who  was  using  reasonable  diligence  in  printed  publication,  it  should  be  to  the 
adapting  and  perfecting  the  same ;  or,  part  of  the  work  intended  to  be  relied  on. 
dd.  That  it  had  been  patented  or  de-  A  mere  reference  to  the  title  is  not  suffi- 
scribed  in  some  printed  publication  prior  cient.  Silsby  v.  Foote,  14  How.  22,  affinn- 
to  his  supposed  invention  or  discovery  ing  8.  a  I  Blatchf .  464.  And  it  has  been 
thereof ;  or,  4th.  That  he  was  not  the  held,  that  a  book  of  plates  without  letter- 
original  and  first  inventor  or  discoverer  press  is  not  a  "  printed  publication  "  ad- 
of  any  material  and  substantial  part  of  missible  in  evidence  under  this  section, 
the  thing  patented ;  or,  6th.  That  it  had  Judson  v.  Cope,  1  Fish.  616.  The  notice 
been  in  public  use  or  on  sale  in  this  coun-  need  specify  only  the  names  of  the  per- 
try  for  more  then  two  years  before  his  sons  having  the  prior  knowledge,  but  not 
application  for  a  patent,  or  had  been  the  names  of  the  witnesses  by  whom  such 
abandoned  to  the  public.  And  in  notices  knowledge  is  to  be  proved.  Many  t;.  Jag^ 
as  to  proof  of  previous  invention,  knowl-  ger,  1  Blatchf.  376 ;  Wilton  v.  Railroads, 
edffe,  or  use  of  the  thing  patented,  the  1  Wall.  Jr.  196.  Otherwise  held  in  the 
defendant  shall  state  the  names  of  pat-  seventh  circuit,  Judson  v.  Cope,  1  Fish, 
entees  and  the  dates  of  their  patents,  616. 
and  when  granted,  and  the  names  and 
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that  the  patent  is  invalidy  because  the  patentee  is  a  person  to  whom 
the  patent  cannot  be  granted ;  or  because  the  invention  is  want- 
ing in  the  qualities  made  requisite  by  statute;  or  because  the 
patent  is  deficient  or  erroneous  in  some  of  the  formalities  essen- 
tial to  its  validity,  (^j) 


SECTION  X. 


OF  BEDCEDIES  IN  EQUITY. 


The  statute  gives  the  court  power  "  upon  bill  in  equity  filed  by 
any  party  aggrieved,  to  grant  injunctions  according  to  the  course 
and  principles  of  courts  of  equity."  (i)  This  remedy  of 
injunction  is  that  which  is  usually  sought  by  a  *  party  *  257  vv 
desiring  to  prevent  a  violation  of  his  right  under  a  pat- 
ent. It  is  a  common  remedy  in  equity,  and  the  rules  of  proceed- 
ing and  the  principles  which  determine  the  granting  of  an  injimc- 
tion,  generally,  are  applied  in  patent  cases ;  and  they  cover  the 
matters  of  pleading,  evidence,  notice,  and  the  like. 

The  injunction  can  issue  only  to  a  party  who  has  a  legal  in- 
terest in,  or  title  to,  a  valid  patent.  And  the  question  has  been 
much  discussed,  When  will  a  court  grant  an  injunction  without 
requiring  that  the  plaintiff  should  first  establish  this  legal  right  ? 
This  question  is  always  addressed  to  the  discretion  of  the  court. 
But  while  this  discretion  is  always  exercised  with  a  careful  re- 
gard to  the  especial  facts,  circumstances,  and  merits  of  the  case 
before  the  court,  it  is  always  guided  by  such  principles  as  have 
been  established  by  the  practice  of  the  court.  What  these  are  we 
can  best  show  in  the  words  used  by  courts  in  leading  cases  pre- 
senting this  question ;  and  these  we  give  in  our  notes.  (2) 


(j)  Whittemore  v,  Catter,  1  Gall.  429; 
KneaM  v.  Schuylkill  Bank,  4  Wash.  9. 

ik)  Act  1870.  §  66. 

\l)  **  The  rule  as  to  granting  or  contin- 
uing injunctions  in  patent-riffht  causes/' 
says  Leoariu,  J.,  **  is  now  well  settled  by 
the  modem  usages  of  the  courts  of  the 
United  States.  They  are  now  granted 
without  a  previous  trial  at  law,  in  cases 
where  the  owner  of  the  patent  shows  a 
clear  case  of  infringement,  and  has  been 
in  the  possession  and  enjoyment  of  the 
exclusive  right  for  a  term  of  years  with- 
out any  successful  impeachment  of  its  va- 


lidity. Such  possession  and  enjoyment, 
aided  by  the  presumption  arising  ft'om 
the  iMitent  itself,  are  usually  regaraed  as 
BufBicient  to  warrant  an  injunction  to  re- 
strain an  infringement.  And  there  is  no 
fixed  rule  as  to  the  length  of  time  the 
possession  and  enjoyment  of  the  right 
under  a  patent  shallhave  continued.  It 
must  be  suflScient  to  justify  a  presump- 
tion in  favor  of  its  validity.  But  the 
presumptions  in  favor  of  a  patent,  arising 
from  the  length  of  time  which  has  elapsed 
since  its  issue,  are  greatly  strengthened 
by  the  fact,  that  its  validity  has  ^n  af* 
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*  257  WW  *  It  may  be  added  that  laches  on  the  part  of  the  plain- 
tiff, consisting  in  his  long  neglect  of  his  right,  and  so 
permitting  another  party  to  go  on  spending  time  and  money  on 
what  may  afterwards  be  declared  an  infringement,  is  always  a 
strong  reason  against  a  temporary  injmiction.  (m)  And  whenever 
bonds  to  keep  an  account  of  manufacture,  sale,  profits,  &c.,  will 

answer  the  purposes  of  justice  as  well,  or,  perhaps,  nearly  as 

well,  as  a  temporary  injunction,  they  are  preferred,  (n) 

firmed  and  sasUlned  by  prior  Judicial  one  which  few  persons  would  use,  and 
decisions,  either  at  law  or  in  equity."  which  had  not  been  used  in  a  public  man- 
Potter  V.  MuUer,  2  Fish.  466.    And  in  ner,  no  such  presumption  would  arise. 
Ogle  V.  Ege,  4  Wash.  584,  WoMhingUm,  J.,  Tappan  v.  Nat  Bank-note  Co.  2  Fish, 
says :  "  I  take  the  rule  to  be  in  cases  of  106.    And,  on  the  same  principle,  where 
injunction  in  patent  cases  that,  when  the  the  plaintiff's  machines  were  made  under 
bill  states  a  clear  right  to  the  thing  pat-  several  distinct  patents,  one  of  which  had 
ented,  which,  togetlier  with  the  alleged  been  repeatedly  sustained,  it  was  ht(d 
infringement  is  yerified  by  affidarit,  if  that  ezclusiye  possession  raised  no  pr^ 
Uie  patentee  has  been  in  possession  of  it  sumption  of  tlie  validity  of  the  other 
by  having  used  or  sold  it,  in  part,  or  in  patents,  especially  as  it  appeared  that  a 
the  whole,  the  court  will  grant  an  injunc-  prejudice  had  existed  agidnst  the  plain- 
tion,  and  continue  it  until  the  hearing,  tiff  s  machine,  wliich  it  required  long  time 
or  until  further  order,  without  sending  and  expense  to  overcome.    Grover  &  Ba- 
the plaintiff  to  law  to  try  his  right.    But  ker  S.  M.  Co.  v.  Williams,  2  Fish.  138. 
if  there  appears  to  be  a  reasonable  doubt  Nor  in  an  application  for  an  injunction 
as  to  the  plaintiff's  right,  or  the  validity  is  the  court  tx>und  by  the  result  of  a 
of  the  patent,  the  court  wiU  require  the  previous  trial  at  law,  but  will  examine 
plaintiff  to  try  his  title  at  law.    And  says  the  whole  case,  and  grant  the  injunction 
Grier,  J.,  "  No  interlocutory  injunction  or  not  according  to  its  own  judgment, 
should  issue  unless  the  complainant's  title  Sickles  p.  Youngs,  8  Blatchf .  208 ;  Many 
and  the  defendant's  infringement  are  ad-  v.  Sizer,  1  Fish.  81.    See  on  this  subject 
mitted,  or  are  so  palpable  and  clear  that  of    injunction,  Hodge  o.   Hudson   River 
the  court  can  entertain  no  doubt  upon  R.  R.  Co.  6  Blatchf.  166 ;  Morris  r.  Low- 
the  subject."   Parker  v.  Sears,  1  Fish.  98.  ell  Manuf .  Co.  8  Fish.  Pat.  Cas.  67 ;  Potter 
See  also  Goodyear  v.  N.  J.  Cent  R.  R.  1  v.  Whitney,  id.  77 ;  Brammer  v.  Jones, 
Fish.626;MuscanHairMan.Co.  v.Amer.  id.  840;  Goodyear  v.   Mullee,  id.  420; 
H.  M.  Co.  1  Fish.  320 ;  Tappan  v.  Nat  Goodyear  v.  Housinger,  8  Fish.  Pat  Cas. 
Bank-note  Co.  2  Fish.  196;  Doughty  v.  147. 

West,  2  Fish.  688;  Hussey  v.  Whitelv,  (m)  Wyeth  v.  Stone,  1   Story,  282; 

2  Fish.  120 ;  Foster  v.  Moore,  1  Curt.  286 ;  Union  Man.  Co.  v,  Lounsbury,  2  Fish. 

Orrv.Littlefield,!  Wood.  &M.  18;  Wash-  889;  Cooper  o.  Matthews,  8  Law  Rep. 

bum  V.  Gould,  8  Stoiy,  170;  Brooks  v.  416. 

Blcknell.  4  McLean,  72;  North  v,  Ker-  (n)  "In  acting   on  appUcations    for 

shaw,  4  Blatchf.  70 ;  Hill  v.  Thompson,  8  temporary  ini unctions  to  restrain  the  in- 

Meriv.  622 ;  Caldwell  v.  Van  VUessingen,  fring;ement  of  letters-patent,"  says  Judge 

9  Hare,  416 ;  Neilson  v.  Thompson,  Webst  Curtis,  "  there  is  much  latitude  for  dis- 

Pat.  Cas.  277.    But  where  a  sufficient  ex-  cretion.   The  application  may  be  granted 

elusive  possession  is  established  it  has  or  refused  unconditionallv,  or  terms  may 

been  hela,  that  a  doubt  concerning  the  va-  be  imposed  on  either  of  the  parties  as 

lidity  of  a  patent  will  not  necessarily  pre-  conditions  for  making  or  refusing  the 

vent  an  injunction.    Sargent  v.  Seagrave,  order.    And  the  state  of  litigation  where 

2  Curt.  666;  Isaacs  t^.  Cooper,  4  Wash,  the  plaintiff's  title  is  denied,  the  nature 

260.    The  principle  that  exclusive  pos-  of  the  improvement,  the  character  and 

session  for  a  time  streng^ens  the  title  of  extent  of  the  infringement  complained 

the  patentee  is  founded  on  the  idea  that,  of,  and  the  comparative  inconvenience 

as  it  is  a  claim  of  right  adverse  to  the  which  will  be  occasioned  to  the  respec- 

pubUc,  and  the  public  acquiesce  in  that  tive  parties  by  allowing  or  denying  the 

claim,  such  acquiescence  raises  a  presump-  motion,  must  all  be  considered  in  aete^ 

tion  that  the  claim  is  good.    It  was  held,  mining  whether  it  should  be  allowed  or 

therefore,  that  where  the  invention  was  refused;  and,  if  at  all,  whether  abso- 

824 


CH.  Xni.]  OP  PATENTS.  *  267  XX 

*The  injunction  sought  for  as  a  permanent  and  ef-  *257fl»; 
fectual  remedy,  is  a  perpetual  injunction.  This  will  be 
granted  only  on  a  final  hearing.  It  may  be  sought  for  on  purely 
legal  grounds.  But  if  sought  on  grounds  of  fact,  and  the  fact  be 
denied,  as  if  for  an  infringement  and  this  be  denied,  then  the  facts 
at  issue  must,  generally  at  least,  be  tried  by  a  jury,  (o)  But,  as 
in  other  cases,  the  jury  will  be  instructed  by  the  court ;  and,  if 
the  verdict  be  manifestly  erroneous,  it  will  be  set  aside.  It  may 
be,  however,  that  the  question  of  infringement  may  rest  upon  the 
construction  of  documents,  or  otherwise  on  merely  legal  grounds, 
and  is  wholly  within  the  province  of  the  court. 

The  question  whether  an  injunction  can  be  issued  in  one  coun- 
try for  a  violation  there  of  a  right  under  a  patent  issued  there, 
when  the  violation  is  by  a  foreigner  bringing  with  him  what  was 

lutely,  or  upon  tome  and  what  oon-  Orr  v.  LitUefield,  1  Wood.  &  M.  13 ;  Bay 
ditioDS."  In  this  case  an  account  was  v.  Candee,  3  Fish.  9. 
directed  to  be  kept.  In  Tatham  v.  Low-  Bat  where  the  infringement  is  clear, 
ber,  4  Blatchf .  So,  Nelson,  J.,  says :  "  It  is  and  the  right  to  an  injunction  mani- 
common  in  the  case  of  a  bill  filed  for  an  fest,  the  injunction  wiU  not  be  stayed  on 
infringement,  and  a  motion  made  for  a  the  defendant's  offer  to  keep  an  account, 
preliminarj  injunction,  where  the  ques-  although  it  may  occasion  irreparable 
tion  of  infringement  is  not  manifest,  and  Injury  to  the  defendant,  and  though  the 
enjoining  the  defendant  would  produce  latter  be  well  able  to  respond  in  damages, 
serious  hardship  or  derangement  of  liis  Sickles  p,  Mitchell,  8  Blatchf.  648 ;  Tracy 
business,  to  withhold  the  injunction  v.  Torry,  2  Blatchf.  279 ;  Gibson  v.  Van 
on  defendant's  keeping  an  account  or  Dresar,  1  Blatclif .  636 ;  Forbush  v.  Brad- 
giving  security  for  damages  accruinff."  ford,  21  Law  Rep.  471. 
And  this  is  done  especially  where  the  oe-  (o)  This,  though  the  usual  course,  is 
fendant  is  merely  usuta  a  patented  ma-  not  inrariably  so.  Thus  in  Qoodyear  v. 
chine,  and  the  plaintiff  has  been  hi  the  Day,  2  Wall.  Jr.  283,  Grier,  J.,  says :  "  It 
habit  of  licensing  parties  to  make  such  is  true  that  in  England  the  chancellor 
Qse  of  it,  as  the  amount  of  the  license  fee  will  generally  not  srant  a  final  and  per- 
is tlien  the  measure  of  the  plaintiff's  petuid  injunction  m  patent  cases,  wnen 
damages.  In  such  a  case  Judge  Grier  the  answer  denies  the  yalidity  of  the 
says :  "  A  chancellor  who  would  issue  an  natent,  without  sending  the  parties  to 
injunction  to  stop  a  mill  or  manufactory,  law  to  have  that  question  decided.  But 
locomotiye  or  steam  engine,  because  in  eren  there  the  rule  is  not  absolute  or 
their  construction  some  patented  derice  universal.  It  always  rests  on  the  sound 
or  machine  has  been  used,  would  act  discretion  of  the  court.  A  trial  at  law  is 
with  more  than  doubtful  discretion,  ordered  by  a  chancellor  to  inform  his 
Stopping  the  mill  or  steam  engme  might  conscience ;  not  because  either  party  may 
inflict  irreparable  injVY,  but  could  not  demand  it  as  a  right,  or  that  a  Court  oif 
benefit  the  inventor.  The  compensation  Equity  Is  incompetent  to  judge  of  ques- 
to  him  for  this  trespass  on  his  rights  is  tions  of  fact,  or  of  legal  titles.  In  the 
the  price  of  a  license.  The  wrong  done  courts  of  the  United  States,  the  practice 
him  is  not  the  use  of  bis  invention,  but  is  by  no  means  so  general  as  in  England, 
the  non-payment  of  a  given  sum  of  or  as  it  would  be  here  if  the  trouble  of 
money.  To  issue  an  injunction  in  such  trying  issues  at  law  devolved  upon  a  dif- 
a  case,  where  neither  prevention  nor  pro-  ferent  court."  See  Sickles  r.  Gloucester 
tection  is  sought  or  required,  would  be  Man.  Co.  1  Fish.  222 ;  Woodwordi  r. 
an  abase  of  power.  An  injunction  is  not  Rogers,  3  Wood.  &  M.  149;  Van  Hook 
to  be  used  as  an  execution,  or  for  extor-  v.  Pendleton,  1  Blatchf.  194 ;  Buchanan 
tion."  Sanders  v.  Logan,  3  Wall  Jr.  2  v,  Howland,  6  Blatchf.  161 ;  Bacon  » 
Fish.  lOT.  See  also  Livingston  v.  Jones,  Jones,  4  My.  &  Cr.  433. 
2  Fish.  207 ;  Foster  o.  Moore,  1  Curt  279; 
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lawfullj  made  and  used  and  sold  in  the  country  of  the  foreigner, 
has  been  answered  in  England  in  the  affirmative ;  (/*) 

*  257  yy  *and  in  this  country  quite  as  positively,  and  we  think 
for  better  reasons,  in  the  negative,  (j) 


SECTION  XI. 


OF  DAMA0E8. 


The  statute  provides  that  ^^  whenever  in  any  such  action  (action 
on  the  case)  a  verdict  shall  be  rendered  for  the  plaintiff,  the  court 
may  enter  judgment  thereon  for  any  sum  above  the  amount 
found  by  the  verdict  as  the  actual  damages  sustained,  according 
to  the  circumstances  of  the  case,  not  exceeding  three  times  the 
amount  of  such  verdict,  together  with  the  costs."  (r)  And  an- 
other section  gives  the  same  power  to  courts  of  equity.  («) 

It  must  be  noticed  that  this  power  applies  only  to  '^  actual 
damages;"  if  therefore  vindictive  or  exemplary  damages  were 
given,  and  they  might  be  in  a  case  calling  for  them,  especially  if 


(p)  CaldweU  v.  Van  Vlieeaingen,  9 
Hare,  416.  In  this  case  an  injunction 
was  granted  against  the  owners  of  a 
Dutch  vessel,  forbidding  the  use,  within 
English  waters,  of  a  certain  screw-pro- 
peller for  which  the  plaintiff  held  an 
I^glish  patent.  Vice-chancellor  Turner's 
decision  rests  on  the  principle,  which 
lays  down  broadly  at  the  outset,  that 
"  the  rule  is  universal  that  foreigners  are 
in  all  cases  subiect  to  ttie  laws  of  the 
country  in  which  they  may  happen  to 
be."  The  Statute  16  &  16  Vict.  ch.  83, 
§  26,  passed  since  this  decision  was  given, 
provides  that  no  letters-patent  granted 
after  the  passage  of  that  act,  shall  ex- 
tend to  prevent  the  use  of  any  such 
invention  in  any  foreign  slup  which  mav 
be  in  any  waters  within  Her  Majesty  s 
dominions. 

(g)  Brown  v.  Duchesne,  2  Curt  871, 
affirmed,  19  How.  183.  The  facto  in  this 
case  were  substantially  the  same  as  in 
Caldwell  v.  Van  Vliessingen,  supra.  A 
French  vessel  was  rigged  in  France  with 
gaffs  similar  to  those  for  which  the 
plaintiff  held  an  American  patent.  On 
her  arrival  in  Boston,  the  master  was 
sued  for  infringement.  Sa^s  CurtiB,  J., 
in  the  opinion  given  in  the  Circuit  Court : 
*'  It  cannot  be  doubted  that,  in  the  appre- 
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hension  especially  of  all  commercial 
States,  the  particulars  in  which  vessels 
of  one  country  shall  be  controlled  or  af- 
fected by  the  municipal  laws  of  another 
country,  while  lying  in  its  ports,  is  a  dis- 
tinct subject  of  legislation,  quite  aside 
from  ito  internal  affairs,  and  to  be  influ- 
enced by  considerations  very  different 
from  those  which  would  determine  the 
grant  of  a  monopoly  affecting  the  do- 
mestic trade  of  the  country.  To  say  that 
when  Congress  legislated  respecting  pat- 
ents, it  had  in  view  this  matter,  and  in- 
tended to  enable  private  citizens  to 
interfere  with  the  structure  or  equipment 
of  foreign  vessels,  seems  to  me  not  ad- 
missible. Such  an  intention  may  be 
manifested  by  express  enactment  extend- 
ing ito  terms  to  some  or  all  foreign  ves- 
seU ;  it  may  even  be  deduced  from  a  law 
broad  enough  in  ito  general  terms  to  em- 
brace such  vessels,  and  which,  from  ito 
subject-matter  and  the  mischiefs  to  be 
remedied,  may  fairly  be  considered  to 
have  been  designed  to  include  such  an 
exercise  of  power.  But  in  making  the 
laws  concerning  patento,  Congress  was 
legislating  alio  intuitu.'' 

(r)  Act  1870,  S  69. 

(t)  Act  1870,  §  65. 
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the  suit  be  a  second  one  against  the  same  defendant,  (i)  this 
power  of  the  court  would  not  extend  to  them,  (u)  Nor 
*  would  the  oourt  listen  with  favor  to  an  application  to  *  257  zz 
treble  the  damages  given  bj  the  verdict,  unless  malice,  in- 
sufficiency of  the  verdict,  or  other  special  reasons  were  shown,  (uu) 
By  a  prevailing  rule,  the  damages  in  a  case  of  infringement  of 
a  patented  machine,  are  the  profits  actually  received  from  the 
infringement,  by  the  debtor,  (v)  But  it  is  not  easy  to  see  why 
the  principle  of  indemnity  should  not  be  applied  here  also,  as  it 
is  almost  universally,  to  measure  the  damages.  And,  on  this 
ground,  we  think  there  should  be  a  due  regard  to  the  damage 
actually  sustained  by  the  plaintiff  from  the  infringement.  This 
is  disputed,  however ;  and  in  one  case  bearing  upon  this  subject, 
Mr.  Justice  Story  said :  '^  Struck  with  similar  difficulties  in  estab- 
lishing any  general  rule  to  govern  cases  upon  patents,  some 
learned  judges  have  refused  to  lay  down  any  particular  rule  of 
damages,  and  have  left  the  jury  at  large  to  estimate  the  actual 
damages  according  to  the  circumstances  of  each  particular  case. 
I  rather  incline  to  believe  this  to  be  the  true  course.''  (t^)    At 


(0  Alden  v.  Dewey,  1  Story,  896. 

(v)  Stimpson  v.  The  Railroads,  1  WaU. 
Jr.  lo9.  In  spite  of  the  dictum  of  Judse 
Starw,  cited  in  the  last  note,  it  may  be 
doubted  whether  the  Jury  were  ever  jos- 
tifled  in  returning  a  verdict  for  anything 
but  the  actual  oUtmages.  Thus  in  Sey- 
mour 0,  McCormick,  10  How.  488,  Grier, 
J.,  says,  that "  the  act  confines  the.  Jury 
to  the  assessment  of  actual  damages. 
The  power  to  inflict  Tindictive  or  punitive 
damages  is  committed  to  the  discretion  of 
the  oourt  within  the  limit  of  trebling  the 
actual  damages  found  by  the  Jury."  See 
also,  Stephens  v.  Felt,  1  Blatchf .  38 ;  Buck 
V.  Hermance,  id.  400;  Hall  v.  WUes,  2 
BUtchf .  201 ;  Pittt  v.  Hall,  id.  288. 

(mm)  Schwartzel  v.  Hoienshall,  8  Fish. 
Fat  Cas.  116. 

(v)  LoweU  0.  Lewis,  1  Mass.  186; 
Wilbur  V.  Beecher,  2  Blatchf.  182 ;  Par- 
ker r.  Bamber,  6  McLean,  681 ;  Buck  v, 
Hermance,  1  Blatchf.  896;  BeU  r.  Dan- 
ieb,  1  Fish.  878;  Page  v.  Ferry,  id.  298; 
Wayne  r.  Holmes,  2  Fish.  20;  Case  v. 
Brown,  id.  208. 

(v)  Earle  v.  Sawyer,  4  Mass.  1 ;  and 
see  IHerson  r.  Eagle  Screw  Co.  8  Story, 
402 ;  Kneass  v,  SchuylkiU  Bank,  4  Wash. 
14 :  Hays  v,  Sulxor,  1  Fish.  682 ;  Ransom 
r.  Mayor  of  Kew  York,  1  Ush.  268.  So 
in  Seymour  v.  McCormick,  16  How.  480, 
Grier,  J.,  says:  "It  must  be  apparent  to 


the  most  superficial  observer  of  the  im- 
mense variety  of  patents  issued  every 
day,  that  there  cannot,  in  the  nature  of 
things,  be  any  one  rule  of  damages  which 
will  equaUy  apply  to  all  cases.  The 
mode  of  ascertaining  actual  damages 
must  necessarily  depend  on  the  pecuuar 
nature  of  the  monopoly  granted.^'  And, 
again :  "  It  is  only  where,  from  the  pecu- 
liar circumstances  of  the  case,  no  other 
rule  can  be  found,  that  the  defendant's 
profits  become  the  criterion  of  the  plain- 
tiff's loss."  And  in  Parker  v.  Hulme,  1 
Fish.  44,  Kane,  J.,  in  charging  the  Jury, 
said:  "The  damage  assessed  should  be 
compensatory.  The  criterion  is  indem- 
nity. You  nmy  take  into  consideration 
the  loss  sustained  by  the  plaintiff,  as  you 
may  likewise  the  profit  made  by  the  de- 
fendant. .  .  .  You  are  to  give  compen- 
satorv  damages,  such  as  may  indemnify 
the  plaintiff  for  the  injuries  he  has  sus- 
tained." 

In  Goodyear  r.  Bishop,  2  Fish.  164, 
where  it  appeared  that  tne  profits  made 
by  the  defendant  were  very  trifling  in 
proportion  to  those  which  the  plaintiff 
made  on  the  same  amount  of  goods,  the 
Jury  were  instructed  that  they  were  to 
"  examine  the  evidence,  and  say  whether 
there  was  suflicient  proof  to  satisfy  them 
that  anv  and  how  many  customers  were 
diverted  from  the  plaintiffi  to  the  defend- 
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*  257  ab  the  saiae  *  time,  it  must  be  certain,  from  the  use  of  the 
words  in  the  statute,  ^^  actual  damagea,"  if  not  for  other 
and  more  general  reasona,  that,  in  the  words  of  an  eminent  judge 
used  in  declaring  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  a  very  important  case,  ^^  Actual  damages  must  be  actu- 
ally proved,  and  cannot  be  assumed  as  a  legal  inference  from  any 
parts  which  amount  not  to  actual  proof  of  the  fact."  (x) 


ante;  whether  the  pUintifb  were  pre- 
pared to  supply,  and  were  prerented  from 
■upplying,  the  artidet  made  hj  the  de- 
f enouits ;  in  short,  whether,  hj  the  com- 
petition of  the  defendants,  the  plaintiflPs 
were  limited,  hindered,  checked,  or  Inter- 
fered with  in  their  business,  or  otherwise 
actually  damaged  to  an  amount  equal  to 
the  profits  which  they  could  hare  made, 
if  they  had  made  and  sold  the  goods 
made  and  sold  by  the  defendants,  orer 
and  above  what  they  (the  plaintifls)  did 
in  fact  make  and  sell ;  and,  if  so,  that  the 
jury  might  return  a  rerdlct  for  actual 
damaffes  to  this  amount."  See  also  Pitts 
V.  HiOl,  2  Blatchf.  229;  Livingstone  v. 
Jones,  2  Fish.  207.  Where  the  patentee 
has  an  established  license  fee  ibr  the  use 
of  his  invention,  it  is  well  settled  that 
the  amount  of  this  is  the  measure  of 
actual   damages.     McCormick   o.   Sey- 


mour, 16  How.  480 ;  Hogg  v.  Emerson,  11 
How.  607 ;  Sanders  v.  liOgan,  2  Fish.  167 ; 
Goodyear  v.  Bishop,  2  Fish.  164 ;  Sickles 
V.  Borden,  8  Blatchf.  636. 

(r)  McCormick  v.  Seymour,  16  How. 
480;  Whittemore  v.  Cutter,  1  OalL  431; 
Poppenhausen  v.  N.  Y.  Q.  P.  C.  Co.  2  Fish. 
62 ;  Burdell  r.  Denig,  id.  688;  Schwarzel 
V.  Holenshade,  8  Fish.  116.  But  the  de- 
fendant is  not  accountable  for  such  profits 
as  he  might  have  maile  with  reasonable 
diligence.  Livingston  v.  Woodworth,  16 
How.  650;  Dean  v.  Bfason,  20  How.  208. 
It  was  formerly  held  that  the  jury  might 
allow,  as  part  of  the  "  actual  damages," 
a  reasonable  sum  for  counsel  fees ;  but  it 
is  now  settled  otherwise.  Teese  v.  Hunt- 
ington, 28  How.  8;  Parker  v.  Hulme,  1 
Fish.  44;  Blanchard  Q.  S.  Man.  Co.  v. 
Warner,  1  Blatchf.  272;  Stimpson  v.  The 
Railroads,  1  Waa  Jr.  106. 
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•CHAPTER  XIV.  *26Tae 

OF  THB  LAW  OF  COPTBIOHT. 

The  statute  of  July  8, 1870,  already  referred  to  in  the  preced- 
ing chapter  on  the  Law  of  Patents,  in  the  sections  85  to  110, 
inclusive,  regulates  the  law  of  copyrights. 

The  subjects  of  copyright  may  be  a  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print,  or  photograph,  or 
negative  thereof,  or  a  painting,  drawing,  chromo,  statute,  statu- 
ary, and  of  models  and  designs  intended  to  be  perfected  as  works 
of  the  fine  arts.  The  copyright  may  be  taken  by  any  one  who 
is  a  citizen  of  the  United  States,  or  a  resident  therein,  and  the 
author,  inventor,  designer,  or  proprietor  of  the  thing  to  be  copy- 
righted. 

It  is  obvious  that  the  foundation  on  which  this  law  stands,  is 
very  similar  to  that  of  the  law  of  patents.  The  State  secures  to 
the  holder  the  exclusive  right  to  publish  a  certain  work  for  a  cer- 
tain time.  It  gains  by  this  an  important  and  most  operative  stim- 
ulus to  literary  and  artistic  invention  and  labor,  in  all  directions. 
If  there  are  those  who  think,  that,  if  the  motive  of  pecuniary 
profit  were  entirely  withdrawn  from  all  intellectual  labor,  as 
in  earlier  ages,  the  results  of  this  labor  would  greatly  improve  in 
quality,  all  must  admit  that  they  would  be  much  diminished  in 
quantity.  Nor  does  there  seem  to  be  any  sufficient  reason  why 
the  product  of  this  labor  should  not  be  adequately  paid  for  in 
money,  as  all  other  labor  is,  nor  any  effectual  way  of  securing 
this  except  by  the  law  of  copyright.  It  is  certain  that,  until  pub- 
lication, every  man  has,  at  common  law,  the  exclusive  control  of 
his  literary  productions,  and  therefore  the  exclusive  right  to  their 
first  publication,  (a) 

(a)  Yateif  J.,  in  MUlar  v.  Taylor,  4  for,  tUl  he  thinks  proper  to  emancipate 

Burr.  2878,  says :  "  Ideas  are  free.    Bat  them,  they  are  under  his  own  dominion, 

while  the  author  confines  them  to  his  It  is  certain  every  man  has  a  right  to 

study,  they  are  like  hirds  in  a  cage,  which  keep  his  own  sentiments,  If  he  pleases : 

none  but  lie  can  bare  a  right  to  let  fly ;  he  has  certainly  a  right  to  Judge  whether 
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*  257  ad  *  The  belief  that  a  man  has  naturally  and  always  a  right 
to  what  have  been  called  "the  children  of  his  brain,'*  led  a 
few  years  ago,  to  a  determined  effort,  by  authors  and  publishers,  to 
establish  at  common  law  a  permanent  and  exclusive  right  to  their 
books.    And  this  effort  found  some  sympathy  even  in  courts,  (b^ 

he  wiU  make  them  public,  or  commit  and  might  bring  an  action  against  any 

them  only  to  the  Bight  of  )m  friends,  person  who  printed,  published,  and  sold 

In  that  state,  the  manuscript  is  in  every  the  same  without  liis  consent  ?  "    This 

sense  his  peculiar  property  ;  and  no  man  question  they  decided  in  the  affirmative, 

can  take  it  from  him,  or  make  any  use  of  bv  a  majority  of  eight  to  three.  "  Second, 

it  which  he  has  not  authorized,  without  If  the  author  had  such  right  originally, 

being  guilty  of  a  violation  of  his  prop-  did  the  law  take  it  away  upon  his  print- 

erty.    And  as  every  author  or  proprietor  ing  and  publishing  such  book  or  literary 

of  a  manuscript  has  a  right  to  determine  composition  ?      And  might  any  person 

whether  he  will  publish  it  or  not,  he  has  afterwards  reprint  and  sell,  for  his  own 

a  right  to  the  first  publication ;  and  who-  benefit,  such  nook  or  literary  composi- 

ever  deprives  him  of   that  priority,  is  tion,  against  the  will  of  the  author  1  " 

guilty  of  a  manifest  wrong,  and  the  court  This  was  decided  in  the  negative,  by  a 

nave  a  right  to  stop  it."    In  the  case  of  majority  of  seven  to  four.    **  Third.   li 

tiie  Duke  of  Queensbury  v.  Shebbeare,  2  such  action  would  have  lain  at  common 

Eden,  320,   an  injunction   was  granted  law,  is  it  taken  away  by  the  Statute  8 

against  printing  the  second  part  oi  *'  Lord  Anne  ?     And  is  an  author,  by  said  stat- 

Clarendon's  History,"  by  one  to  whom  ute,  precluded  from  every  remedy,  except 

the  manuscript  had  been  lent    And  in  on  the  foundation  of  the  said  statute,  and 

Webb  V.  Rose,  an  injunction  was  granted  on  the  terms  and  conditions  prescribed 

against  the  publication  of  the  plaintiff's  thereby  ?  "     This  was  answered  in  the 

"Precedents   of    Conveyancing,"  which  affirmative,  six  to  five.     This  case  there< 

had  been  stolen  from  his  chambers  and  fore  decided  that,  although  the  author 

griuted.     See  also  Pope  t;.  Carl,  2  Atk.  had  a  copyright  in  his  works  at  common 

12 ;  Macklin  v.  Richardson,  Amb.  694 ;  law,  even  after  publication,  the  statute 

Prince  Albert  v.  Strange,  1  Hall.  &  Tw.  had  deprived  him  of  that  right,  and  sub- 

1 ;  B.  G.  McN.  &  Gor.  26 ;  Turner  v,  Rob-  stituted  a  limited  privilege  in  its  place, 

inson,  10  Ir.  Ch.  R.  510 ;  Gee  v.  Pritchard,  Subsequently,  in  Beckford  v.  Hood,  7  T. 

2    Swanst.   402 ;    Touson  v.   Walker,  8  R.  020,  Lord  Kenwm  expressed  a  decided 

Swanst.  673;  Little  v.  Hall,  18  How.  170;  opinion  against  the  existence  of  a  com- 

Bartlette  i;.  Crittenden,  4  McLean,  300;  mon-law  copyright,  and  Lord  £/^«ii6aroit^A 

Woolsey   v.  Judd,  4  Duer,  379.     This  inclined  to  the  same  opinion  in  Cambridge 

right  is  recognized  by  a  provision  in  our  University  v.  Bryer,  16  East,  317.     The 

copyright  act,  §  102.  question  has  recently  undergone  anotlier 

(6)  Whether,  after  publication,  an  au-  careful  consideration,  in  the  case  of  Jef- 

tbor  has  an  exclusive  copyright  at  com-  ferys  v.  Boosey,  4  H.  L.  C.  816,  where  the 

mon  law,  was  long  a  disputed  question,  majority  of  Uie  judges  repudiated  the 

though  now  apparently  settled  in  the  doctrine  of  a  common-law  copyright,  and 

negative.     It  was  very  thoroughly  dis-  affirmed  the  position  that  the  rights  of 

cussed  by  the  Court  of  King's  Bench,  m  authors  depend  entirely  upon  the  statute, 

the  celebrated  case  of  Millar  v.  Taylor,  4  In  the  case  of  Wheaton  v.  Peters,  8  Pet. 

Burr.  2303,  where  Lord  Mantjidd  and  603,  a  majority  of  the  Supreme  Court  of 

two  of  the  other  judges  affirmed  the  right,  the  United  States  were  of  opinion,  that 

Judge  Yatet  alone  dissenting.    They  also  the  common  law  of  England  did  not  rec- 

hdd,  that  this  copvright  was  not  affected  ognize  an  author's  copyright  in  his  works 

by  the  statute  of  Anne  regulating  the  after  publication ;  but  that,  whether  this 

matter  of  copyright.     Soon  after,  this  was  so  or  not,  an  author  in  this  country 

opinion  was  overruled  in  the  House  of  has  no  exclusive  property  in  his  pub- 

Ix)rd8,  in  the  equally  celebrated  case  of  lished  works,  except  as  given  by   the 

Donaldson  v.  Beckett,  4  Burr.  2408.  2  Constitution  of  the  United  States,  and 

Bro.  Pari.  Cas.  129.    In  this  case  the  lol-  the  laws  of  Congress  made  in  pursuance 

lowing  questions  were  propounded  to  the  thereof.     See  also,  Stevens  v.  Gladding, 

judges :    "  Furst    Whether,  at    common  17  How.  464 ;  Clayton  v.  Stone,  2  Paine, 

law,  an  author  of  any  book  or  literary  382 ;  Stowe  v.  Thomas,  2  Wall.  Jr.  647 ; 

composition  had  the  sole  right  of  first  Dudley  o.  Mayhew,  3  Comst  12. 
printing  and  publishing  the  same  for  sale, 
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But  this  question  is  now  settled,  and  it  is  *  certain  that  *  257  ae 
no  author  has  any  right  in  or  to  his  work  after  it  is  pub- 
lished, which  courts  can  respect,  except  that  which  is  given  him  by 
statute.^  It  is  expressly  held  that  Congress,  in  the  statute  of 
copyright,  created  a  new  right,  and  did  not  sanction  an  existing 
right.  (6i) 

The  present  statute  leaves  the  former  law  much  as  it  was, 
excepting  the  important  change  it  makes  in  the  manner  of  secur- 
ing a  copyright.  We  give,  in  our  notes,  the  sections  defining 
what  may  be  the  subject  of  a  copyright ;  the  length  of  time  during 
which  the  copyright  is  in  force  ;  the  manner  in  which  the  copy- 
right may  be  obtained ;  and  what  the  proprietor  must  do  to  enable 
himself  to  maintain  an  action  for  infringement  of  his  right,  (c) 


(66)  Wheaton  v.  Peters,  8  Pet.  603, 
wpra, 

(c)  Act  1870,  §  86, "  Any  citizen  of  the 
United  States,  or  resident  therein,  who 
shall  be  the  author,  inventor,  designer, 
or  proprietor  of  anj  book,  map,  chart, 
dramatic  or  musical  composition,  engrav- 
ing, cut,  print,  or  photograph,  or  negative 
thereof,  or  of  a  painting,  drawing,  clut>- 
mo,  statue,  statuary,  and  of  models  or 
designs  intended  to  be  perfected  as  works 
of  the  fine  arts,  and  his  executors,  admin- 
istrators, or  assigns,  shall,  upon  comply- 
ing  with  the  provisions  of  this  act,  have 
the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  exe- 
cuting, finishing,  and  vending  the  same ; 
and,  in  the  case  of  a  dramatic  composi- 
tion, of  publicly  performing  or  represent- 
ing it,  or  causmg  it  to  be  performed  or 
represented  by  others ;  and  authors  may 
reserve  the  right  to  dramatize  or  to  trans- 
late their  own  works."  §  87.  "Copy- 
rights shall  be  granted  for  the  term  of 
twenty-eight  years  from  the  time  of  re- 
cording the  title  thereof,  in  the  manner 
hereinafter  directed."  }  88.  "  The  au- 
thor, inventor,  or  designer,  if  he  be  still  liv- 
ing, and  a  cttixen  of  the  United  States,  or 
resident  therein,  or  his  widow  or  children, 
if  he  be  dead,  shall  have  the  same  exclu- 
sive right  continued  for  the  further  term 
of  fourteen  years,  upon  recording  the  title 
of  the  work,  or  description  of  the  article 
so  secured,  a  second  time,  and  complying 
with  all  other  regulations  in  regard  to 
original  copyrights,  within  six  months 
before  the  expiration  of  the  first  term. 
And  such  person  shall,  within  two  months 


from  the  date  of  said  renewal,  cause  a 
copy  of  the  record  thereof  to  be  pub- 
lished in  one  or  more  newspapers  printed 
in  the  United  States,  for  the  space  of 
four  weeks."  §  90.  "  No  person  shall  be 
entitled  to  a  copyright  unless  he  shall, 
before  pubUcation,  deposit  in  the  mail  a 
printed  copy  of  the  title  of  the  book  or 
other  article,  or  a  description  of  the 
pfldnting,  drawing,  chromo,  statue,  stat- 
uary, or  model  or  design  for  a  work 
of  the  fine  arts,  for  which  he  desires  a 
copyright,  addressed  to  the  Librarian 
of  Congress,  and,  within  ten  days  from 
the  publication  thereof,  deposit  in  the 
mail  two  copies  of  such  copyright  book 
or  other  article;  or  in  case  of  a  paint- 
ing, drawing,  statue,  statuary,  mooel  or 
design  for  a  work  of  the  fine   arts,  a 

Shotograph  of  the  same,  to  be  ad- 
ressed  to  the  said  Librarian  of  Congress, 
as  hereinafter  to  be  provided."  §  91. 
"  The  Librarian  of  Congress  shall  record 
the  name  of  such  copyright,  book,  or 
other  article,  forthwith  in  a  book  to  be 
kept  for  that  purpose,  in  the  words  fol- 
lowing: 'Library  of  Congress,  to  wit: 
Be  it  remembered,  that  on  the  day  of 
Armo  Domini,  A.  B.,  of  hath 
deposited  in  this  office  the  title  of  a  book 
(map,  chart  or  otherwise,  as  the  case 
may  be,  or  description  of  the  article), 
the  title  or  description  of  which  is  in  the 
following  words,  to  wit :  (here  insert  the 
title  or  description),  the  right  whereof 
he^  claims  as  author,  originator  (or  pro- 
prietor, as  the  case  may  be),  in  conform- 
ity with  the  laws  of  the  United  States 
respecting  copyrights.     C.  D.,  Librarian 


1  The  bringing  out  and  representation  on  the  stage  of  a  dramatic  composition  is  not 
such  a  dedication  of  it  to  the  public  as  will  authorise  others  to  print  and  publish  it  with- 
out the  author's  permission,  or  that  of  his  assignee.    Pahner  v.  De  Witt,  47  N.  Y.  533. 
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*  257  of      *  The  statute  also  provides  that  tiie  proprietor  of  every 

copyright  book  ^  shall ''  mail  to  the  Librarian  of  Congress 
at  Washington,  within  ten  days  after  its  publication,  two  copies. 
And  then  follows  a  provision  which  effectually  prevents  a  question 
which  had  arisen  under  analogous  provisions  in  former  statutes. 
It  fixes  the  penalty  of  twenty-five  dollars  for  default  in  this  duty  ; 
and  thus  severs  all  connection  between  this  duty  and  the  validity 
of  the  copyright,  leaving  that  unaffected  by  any  default  in  this 
duty,  (d)  1 

As  the  title  of  the  book  or  other  article  must  be  deposited  in 
the  mail  before  the  publication,  it  is  important  to  determine  what 
is  publication  in  this  sense.  The  delivery  of  a  lecture  to  an  au- 
dience who  paid  for  admission,  has  been  held  not  to  be  a  publica- 
tion, {e)  and  we  should  say  the  gratuitous  delivery  to  an  invited 
audience  would  not  be. 

The  merely  printing  of  a  book  certainly  is  not,  for  the  publisher 
may  delay  the  publication  long  after  his  books  are  printed. 

*  267  ag  We  sometimes  read  on  a  title-page,  "  printed  not  *  pub- 

lished," or  "  printed  only  for  private  circulation,"  and  no 
copyright  is  taken.  Could  the  author  afterwards  deposit  the  title 
and  take  out  a  copyright  ?  There  are  English  cases  which  favor  the 
conclusion  that  such  a  private  circulation  is  not  a  publication ;  (/) 

of  Congress.'    And  he  shall  giye  a  copy  &  Tw.  28.     In  this  case  the  plaintilfs 

of   the  title  or  description,  under   the  lectures  on  surgery  had  been  taken  down 

seal  of  the  Librarian  of  Coneress,  to  said  in  short-hand,  and  published  in  a  medical 

proprietor,  whenever  he  shall  require  It"  journal  without  his  consent.     The  chan- 

1 07.   "  No  person  shall  maintain  an  action  cellor  granted  an  injunction,  saying :  **  I 

for  the  infringement  of   his  copyright,  am  clearly  of  opinion  that  when  persons 

unless  he  shall  give  notice  thereof,  by  were  admitted  as  pupils  or  otherwise  to 

inserting  in  the  several  copies  of  every  hear  these  lectures,  although  they  were 


position,    print,    cut,  engraving,  photo-  means  of  short-hand,  yet  they  could  do 

graph,  painting,  drawing,  chromo.  statue,  that  only  for  the  purposes  of  their  own 

statuary,  or  model  or  design   intended  information,  and  could  not  publish  for 

to  be  perfected  and  completed  as  a  work  profit  that  which  they  had  not  obtained 

of  the  fine  arts,  by  inscribing  upon  some  the  right  of  selling."    See  also  Keene  r. 

portion  of  the  face  or  front  thereof,  or  Kimball,  16  Gray,  646;  Bartlette  r.  Crit- 

on  the  face  of  the  substance  on  which  tenden,  4  McLean,  300 ;  Turner  r.  Robin- 

the  same  shall  be  mounted,  the  following  son,  10  Ir.  Ch.  R.  610. 

words,  viz. :  *  Entered  according  to  act  of  (/)  Thus,  in  the  case  of  Prince  Albert 

Congress,  in  the  year        ,  by  A.  B.,  in  r.  Strange,  1  Hall  &  Twclls,  1,  1  Mc^.  ft 

the  office  of  the  Librarian  of  Congress  Gor.  26,   the  defendants  had    surrepti- 

at  Washington.' "  tiously  obtained  impressions  of  etchmgs 

(d)  Act  1870,  S§  »3,  94.  and  engravings  made  by  the  plaintiff  and 

(e)  Abemethy  ©.  Hutchinson,  1  Hall  the  Queen  for  their  own  amusement,  but 

1  Merrell  v.  Tice,  104  U.  S.  557,  is.  however,  to  the  effect  that  such  a  deposit  of  books 
18  a  condition  precedent,  failure  to  show  proof  of  which  will  prevent  the  issuing  of  an 
injunction  for  an  infringement 

882 


CH.  XIV.] 


OF  00PTBI6HT. 


257  aA 


and  other  cases  which  would  lead  to  an  opposite  conclusion,  (g) 
In  practice,  the  publication  is  supposed  to  take  place  when  the 
book  is  advertised ;  for  then  it  is  offered  to  the  public  for  a  price. 
If  the  giving  away  of  a  few  copies  was  not  a  publication, 
the  sale  of  them  would  *  seem  to  be,  and  to  have  the  effect  *  257  aA 
of  making  the  copyright  invalid.  (A)  The  acting  or  rep- 
resenting a  play  will  not  avoid  a  subsequent  copyright,  (t) 


which  bad  never  been  pabUshed  or  ex- 
hibited, although  a  few  copies  had  been 
given  to  particular  friends.    The  defend- 
ants had  announced  an   exhibition   of 
these  etchings,  and  had  published  a  de- 
scriptive catalogue  of  them;  but  were 
enjoined  not  only  from   exhibiting   or 
copjing  the  impressions  which  they  had, 
but    from   pubUshinff   their   catalogue, 
which  the  court  considered  as  but  another 
means  of  publishing  the  contents  of  the 
etchings.     So  in  Bartlette  p.  Crittenden, 
4  McLean,  800.     The  plaintiff,  a  teacher 
of  book-keeping,  had  reduced  the  system 
he  taught  to  writing  on  separate  cards, 
for  the  convenience  of  instructing  his 
pufdls,  who  were  permitted  to  copy  the 
canls  for  that  purpose.      The  aefend- 
anty  one  of  his  pupils,  afterwards  em- 
bodied the  contents   of   the   plaintiff's 
manuscripts  in  a  work  on  book-keeping, 
wliich  he  published  as  his  own  compo- 
sition.    In  granting  an  injunction,  Bic- 
Xecrn,  J.,  said :  "  Copies  of  the  manuscripts 
were  taken  for  the  benefit  of  his  pupils, 
and   to    enable  them  to  teach   others. 
This,  from  the  facts  and  circumstances 
of  the  case,  seems  to  have  been  the  ex- 
tent of  the  plaintiff's  consent.    It  is  con- 
tended that  this  is  an  abandonment  to 
the  public,  and  is  as  much  a  publication 
as  printing  the  manuscripts ;  that  print- 
ing is  only   one  mode  of   publication, 
which  may  be  done  as  well  by  manuscript 
copies.      This  is  not  denied ;  but  the  in- 
quiry is.  Does  such  a  publication  consti- 
tute an  abandonment  1  The  complainant 
is,  no  doubt,  bound  by  this  consent,  and 
no  court  can  afford  him  any  aid  in  modi- 
fying, or  withdrawing  it     The  students 
of   the  complainant,  who   made   these 
copies,  liave  a  right  to  them,  and  to  their 
use,  as  oriffinally  hitended.     But  they 
have  no  right  to  a  use  which  was  not  in 
the  contemplation  of   the  complainant, 
and  of  themselves,  when  the  consent  was 
first  given.      Nor  can  they,  by  suffering 
others  to  copy  the  manuscripts,  give  a 
greater  license  than  was  vested  in  them- 
selves.''  And,  again :  "  No  length  of  time, 
where  the  invention  does  not  go  into 
public  use,  can  invalidate  the  right  of  the 
fiiTcator.    He  may  take  hia  own  time  to 


perfect  his  discoveiy,  and  apply  for  a 
patent  And  the  same  principle  applies 
to  the  manuscripts  of  an  author.  JLz  he 
permit  copies  to  be  taken  for  the  gratifi- 
cation of  his  friends,  he  does  not  author- 
ize those  friends  to  print  them  for  general 
use.  This  is  the  author's  right,  from 
which  arise  the  high  motive  of  pecuniary 
profit  and  literary  reputation."  See  also 
a.  o.  6  McLean,  82 ;  i'aley's  case,  dted  2 
V.  &  B.  28 ;  White  v.  Geroch,  2  B.  &  Aid. 
298;  8.  o.  1  Chitty,  24;  Keene  v.  Wheat- 
ley,  9  Am.  Law  Reg.  66 ;  Keene  v.  Kim- 
baU,  16  Gray,  547. 

{g)  In  Novello  v.  Ludlow,  12  C.  B. 
177,  16  Jur.  680,  the  plaintiff  was  the 
owner  of  the  copyright  of  a  certain  mu* 
sical  composition.  A  musical  society,  of 
which  the  defendant  was  a  director,  de- 
siring to  perform  this  piece,  caused  a 
sufficient  number  of  copies  to  be  printed 
for  their  own  use,  which  were  used  by 
the  members,  and  then  restored  to  the 
library  of  the  society,  but  none  wero 
offered  for  sale.     This  was  held  to  be  a 

Eublication,  rendering  the  defendant 
able  as  an  infringer.  8ee  also  Gee  v. 
Pritchard,  2  Swanst.  402;  Alexander  r. 
McKenzie,  9  Sess.  Cas.  2d  ser.  748. 

(h)  Baker  v.  Taylor,  2  Blatchf.  82. 
"  It  is  argued  for  tlie  pliUntiffs  that  these 
alleged  sales  were  only  consignments  of 
the  work  in  advance  of  the  publication, 
and  that  publication,  by  putting  the  book 
in  circulation,  was  not  made  till  after 
the  date  of  the  deposit  of  the  title. 
There  Is  no  proof  to  support  this  version 
of  the  facts.  A  sale  naturally  imports 
publication.  The  purchaser,  having  the 
right  to  know  the  contents  of  the  book, 
and  nmke  them  known  to  others,  no  pre- 
sumption can  be  raised  that  the  right  was 
not  exercised,  or  that  an  actiul  publica- 
tion did  not  follow  the  sale.  On  the  con- 
trarv,  the  presumption  is  Uie  otiier  way." 
(t)  Boucicault  V,  Fox,  6  Blatchf.  87; 
Roberts  0.  Myers,  23  Law  Rep.  397.  And, 
in  England,  it  is  hdd,  that  the  public 
representation  of  a  copyrighted  play  is 
not  a  publication  within  the  sutute  of 
Anne,  so  as  to  render  the  performers 
liable  for  infringement  Coleman  v. 
Waltham,  6  T.  B.  246;  Murray  o.  £Uis- 
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A  book,  in  the  law  of  copyright,  means  every  volume, 

*  267  at   or  *part  or  division  of  a  volume,  a  pamphlet,  a  sheet 

of  letter-press,  or  of  music,  or  a  map,  chart,  or  plan 
separately  published,  (y)  A  man  cannot  copyright  a  map  of 
London  and  thereby  prohibit  every  one  from  making  a  map 
of  London.  No  one  can  copy  his  map ;  but  any  one  may  make 
and  publish  another  map  of  the  same  place,  (i)  What  may  con- 
ton,  6  B.  &  Aid.  057.  By  Stat.  6  &  6  of  it  to  the  pablic."  But  the  libertv 
Vict.  cb.  46,  §  20,  it  is  now  provided  that  thus  granted  does  not  extend  to  taking 
the  flnt  public  representation  or  per-  notes  of  the  performance  for  publication, 
fonnance  of  any  dramatic  piece  or  musi-  either  by  printing  them  or  acting  from 
cal  composition  shall  be  deemed  equiv-  them.  Macklin  t*.  Richardson,  Amb.  698. 
alent  to  the  first  publication  of  any  book.  So  in  Crowe  v.  Aiken,  4  Am.  Law  Bct. 
And  in  §  101  of  our  Copyright  Act,  a  460.  JVie/son,  J.,  admitting  that  one  might 
penalty  is  imposed  upon  the  unauthor-  lawfully  repeat  a  play  from  memory, 
ized  performance  of  a  dramatic  com-  said  that  the  improbability  of  this  being 
position  for  which  a  copyright  has  been  done  was  so  great  that  very  strong  evi- 
obtained.  See  poet,  note  (ibT),  p.  *267  ai.  dence  would  be  required  to  support  such 
But  it  is  held  that  the  representation  of  a  defence.  "  I  am  also  of  opinion,"  he 
an  uncopyrighted  play,  by  the  author's  says,  "  that,  as  the  law  now  exists  in  this 
consent,  is  so  far  a  dedication  of  it  to  the  country,  the  mere  representation  of  a 
public  that  any  person  may  memorixe  it  play  does  not  of  itself  appropriate  it  to 
and  perform  it  himself.  The  law  on  Ihis  the  public,  except  so  far  as  those  who 
subject  is  thus  laid  down  by  EoaVy  J.,  in  witness  its  performance  can  recollect  it ; 
Keene  v.  Kimball,  16  Gray,  647,  giving  and  that  the  spectators  have  no  right  to 
a  summary  of  the  elaborate  opinion  of  cause  its  reproduction  by  phonograpliic 
Cadioalader,  J.,  in  Keene  v.  Wheatley,  or  other  verbatim  reports,  independent 
9  Am.  Law  Reg.  88 :  "An  unqualified  of  memoir."  Both  in  this  case  and  in 
publication,  such  as  is  made  by  printing  Keene  v.  Wlieatley,  supra,  it  was  held, 
and  offering  copies  for  sale,  dedicates  that  where  the  defendant's  performance 
the  contents  to  the  public,  except  so  far  was  from  copies  surreptitiously  obtained, 
as  protection  is  continued  by  the  statutes  an  injunction  would  be  granted.  So  also 
of  copyright.  But  there  may  be  a  limited  Boucicault  v.  Wood,  16  Am.  Law  Reg.  630. 
publication  by  communication  of  the  con-  {j)  Clementi  v.  Goulding,  11  East, 
tents  of  the  work  by  reading,  representa-  244.  2  Camp.  26 ;  Hime  v.  Dale,  2  Camp, 
tion,  or  restricted  private  circulation,  27  n.;  Bach  v.  Longman,  Cowp.  623; 
which  will  not  abridge  the  right  of  the  au-  University  of  Cambridge  v.  Bryer,  16 
thor  to  the  control  of  his  work  any  further  East,  317 ;  White  v.  Geroch,  2  B.  &  Aid. 
than  necessarily  results  from  the  nature  208,  1  Chitty,  24 ;  Clayton  v.  Stone,  2 
and  extent  of  this  limited  use  which  he  has  Paine,  883;  Keene  »,  Wheatley,  9  Am. 
made,  or  allowed  to  be  made,  of  it.   And,  Law  Reg.  68. 

in  the  absence  of  legislation,  when  a  (k)  "A  man  has  a  right  to  the  copy- 
literary  proprietor  has  made  a  publi-  right  of  a  map  of  a  State  or  country 
cation  in  any  mode  not  restricted  by  any  which  he  has  surveyed  or  caused  to  be 
condition,  other  persons  acquire  unlim-  compiled  from  existing  materials,  at  his 
ited  riglits  of  republishing  in  any  modes  own  expense  or  skill  or  labor  or  money, 
in  which  his  publication  may  enable  Another  man  may  publish  another  map 
them  to  republish ;  so  that  the  literary  of  the  same  State  or  country,  by  uaing 
proprietor  of  an  unprinted  play  cannot,  the  like  materials,  and  the  like  skill  or 
after  making  or  sanctioning  its  repre-  labor  or  expense.  But,  then,  he  has  no 
sentation  before  an  indiscriminate  au-  right  to  publish  a  map  taken  substan- 
dience,  maintain  an  objection  to  any  tially  and  designedly  from  the  map  of 
such  literary  or  dramatic  republication  the  other  person,  witliout  any  such  ex- 
by  others  as  they  may  be  enabled,  either  ercise  of  skill,  labor,  or  expense.  If  he 
directly  or  secondarily,  to  make  from  its  copies  substantially  from  the  map  of  an- 
having  been  retained  in  the  memory  of  other,  it  is  downright  piracy."  Per  Su^u, 
any  of  the  audience.  In  other  words,  J.,  in  Emerson  t\  Davies,  3  Story,  768. 
the  public  acquu^  a  right  to  the  extent  See  also  Blount  v.  Patten,  2  Paine,  397 ; 
of  the  dedication,  whether  complete  or  Smith  v.  Johnson,  4  Blatchf .  262 ;  Sayre 
partial,  which  the  proprietor  has  made  v.  Moore,  1  East,  361;  Kelly  v.  Morris 
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statute  an  infringement  of  a  dramatic  performance  is  considered 
in  an  interesting  case  in  New  York,  (kk) 

K  there  be  many  volumes,  it  is  enough  if  the  copyright  be  in- 
serted on  the  page  following  the  title-page  of  the  first  volume.  (0 
A  newspaper,  or  price-current,  (m)  or  a  label  of  an  article  offered 
for  sale,  (n)  cannot  have  a  copyright. 

The  statute  gives  the  right  to  a  copyright,  to  the  "  author,  in- 
ventor, designer  or  proprietor."  What  is  necessary  to  constitute 
an  ^  author  "  is  a  question  of  some  difficulty.  It  is  perhaps  impos- 
sible to  determine  this  by  an  exact  and  adequate  definition.  If  he 
uses  only  old  materials  in  an  old  way,  if  he  compiles  his  books 
from  other  books  without  the  addition  of  anything  new  from  his 
own  mind,  he  certainly  is  not  an  author.  One  may  make  a  scrap- 
book  by  pasting  on  the  blank  leaves  of  a  book  interesting  articles 
cut  from  newspapers;  and  such  a  volume  might,  if 
printed,  have  a  certain  *  attractiveness  and  value ;  but  it  *  257  aj 
would  not  be  easy  to  regard  the  maker  as  an  author.  And 
yet  a  mere  commonplace  book  —  like  Southey's,  for  example,  — 
consisting  wholly  of  extracts,  might  be  entitled  to  copyright,  on 
the  ground  of  the  care  and  labor  or  skill  which  had  made  so 
valuable  a  collection. 

It  is  certain  that  the  plan  or  system  of  a  book,  and  the  classi- 
fication and  arrangement  of  the  topics,  are  embraced  among  the 
things  covered  and  protected  by  the  copyright  of  the  book,  (o) 

ii  protected  in  the  exclusive  enjoyment  of 
what  he  has  thus  collected  and  produced ; 
for  the  reason  that  he  has  exercised  se- 
lection, arrangement,  and  combination, 
and  thereby  has  produced  something  that 
is  new  and  valuable."  So,  in  Kraerson 
V,  Dayies,  8  Story,  768,  SIfo/y,  J.,  says: 
"The  question  is  not  whether  the  mate- 
rials which  are  used  are  entirely  new,  and 
have  never  been  used  before ;  or  even 
that  they  have  never  before  been  used 
for  the  same  purpose.  The  true  question 
is  whether  the  same  plan,  arrangement, 
and  combination  of  materials  have  been 
used  before  for  the  same  purpose,  or  for 
any  other  purpose.  If  they  have  not, 
then  the  plaintiff  is  entitled  to  a  copy- 
right, although  he  may  have  gathered 
hiots  for  his  plan  and  arrangement  from 
existing  and  known  sources.  He  may 
have  borrowed  much  of  his  material  from 
others ;  but  if  they  are  combined  in  a  dif- 
ferent manner  from  what  was  in  use  be- 
fore, and,  a, fortiori,  if  his  plan  and  ar- 
rangement are  real  improvements  upon 
the  existing  modes,  he  is  entitled  to  a 
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Law  Rep.  1  £q.  252;  Wilkins  v.  Aiken, 
17  Ves.  m, 

(kk)  In  Daly  v.  Palmer,  6  Blatchf .  266, 
it  is  kdd,  that  there  is  an  infringement, 
if  the  copyrighted  series  of  events, 
when  represented  on  the  stage,  although 
by  new  and  different  characters,  using 
different  language,  conveys  substantially 
the  same  impressions  to,  and  causes  the 
same  emotions  in  the  mind,  in  the  same 
order  as  the  original.  But  this  does  not 
extend  to  mere  spectacles  or  scenic  ar- 
rangements, without  literary  character; 
nor  to  a  mere  exhibition,  spectacle,  on 
scene ;  nor  to  any  composition  of  an  im- 
moral or  indecent  character. 

(/)  Dwight  V.  Appletons,  1 N.  T.  Legal 
Observer,  196. 

Im)  Cl^ton  V.  Stone,  2  Paine,  882. 

(m)  Cofreen  v.  Brunton,  4  McLean, 
617 ;  Sooville  r.  Tolland,  6  West.  L.  J.  84. 

(o)  Thus,  in  Greene  v.  Bishop,  1  Clif. 
199,  CUffifrd,  J.,  says :  *<  The  auUior  of  a 
book  who  takes  existing  materials  from 
sources  common  to  all  writers,  and  ar- 
rangee  and  combinet  them  in  a  new  f  onn. 
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It  may  be  possible  for  an  author  who  uses  nothing  but 

*  257  ak  what  may  be  found  in  print  elsewhere,  to  found  *  a  copy- 

right upon  the  use  he  makes  of  his  materials ;  but  it  is 
difficult  to  imagine  how  he  can  do  this  if  the  volume  contains  no 
product  of  his  own  thought,  and  nothing  which  has  not  been  thought 
and  said  before.  We  shall  recur  to  this  topic  when  considering 
what  is  an  infringement  of  the  right  secured  by  a  copyright. 

Letters  may  be  the  subject  of  copyright ;  but  the  right  of  pub- 
lication belongs  to  the  writer  and  his  representatives,  and  not  to 
the  receiver,  who  has  at  most  only  a  special  property  in  them.  ( j?) 

copTTight  in  the  book  embodying  such  (p)  Pope  v.  Carl,  2  Atk.  S42;  Millar 

improyements.    It  is  true  he  does  not  v.  Taylor,  4  Burr.  2903 ;  Oliver  v.  Oliver, 

thereby  acquire  the  risht  to  appropriate  11  C.  B.  (n.  8.)  139 ;  Palin  v,  Gathercole, 

to  himself  the  materials  which  were  com-  1  ColL  606;  Thompson  i;.  Stanhope,  AmbL 

mon  to  aU  persons  before,  so  as  to  exclude  737 ;  £arl  of  Granuxi  v.  Dunkm,  1  Ball 

those  persons  from  a  future  use  of  such  &  Beattr,  207 ;  Gee  v.  Pritchard,  2  Swanst. 

materials ;  but,  then,  they  have  no  right  403 ;   Folsom   v.  Marsh,  2  Stoiy,   100 ; 

to  use  such  materials  with  his  improve-  Woolsey  v.  Judd,  4  Duer,  379.    A  dia- 

ments  superadded,  whether  they  consist  tinction  was  drawn,  in  Perceval  v.  Phipps, 

in  plan,  arrangement,  or  illustrations,  or  2  V.  &  B.  19,  between  letters  having  tlie 

combinations,  for  these  are  strictly  his  characteristics  of  literary  productions  and 

own."    So,  in  Atwill  v.  Ferritt,  1  Blatchf .  those  of  a  merely  personal  or  business 

89,  Beittf  J.,  says :  "  To  constitute  one  an  nature ;  and  it  was  Kdd  that  the  publica- 

author,  he  must,  by  his  own  intellectual  tion  of  the  latter  would  not  be  restrained 

labor  applied  to  the  material  of  his  com-  upon  the  ^ound  of  there  being  a  right  of 

position,  produce  an  arrangement  or  com-  property  m  them,  but  only  when  such 

pilation  new  In  itself."  publicadon  would  be  a  breach  of  confi- 

Thus,  copyrights  haye  been  supported  dence.  The  correctness  of  this  distinc- 
for  a  grammar,  Gray  v.  Russell,  1  Story,  tlon  was  doubted  by  Lord  Eldon,  in  Gee 
11 ;  Greene  v.  Bishop,  sifpra ;  an  arith-  v.  Pritchard,  si^nxi,  and  it  is  not  supported 
roetic,  Emerson  v.  Da  vies,  supra ;  a  road-  by  the  subsequent  English  authorities, 
book,  giving  an  enumeration  of  highways  In  New  York  it  was  approved  in  Wet- 
and  the  distances  from  place  to  place,  more  v.  Scovill,  8  Edw.  Ch.  616,  and  in 
Gary  o.  Longman,  1  East,  867 ;  a  topo-  Hoyt  v.  McKenzie,  3  Barb.  Ch.  820 ;  but 
graphical  dictionary,  Lewis  v,  Fullarton,  it  was  afterwards  rejected  hi  the  same 
2  Beay.  6 ;  a  court  calendar,  Longman  v.  State,  in  Woolsey  v.  Judd,  4  Duer,  879. 
Winchester,  16  Yes.  269 ;  a  directory,  It  was  rejected  also  in  Folsom  v.  Marsh, 
Kelly  V.  Morris,  Law  Bep.  1  Eg.  097 ;  2  Story,  100,  by  SStory,  J.,  who  held  that, 
Morris  o.  Ashbee,  Law  Hep.  7  £^.  84 ;  "  the  author  of  any  letter  or  letters,  or 
Matthewson  v.  Stockdale,  12  Yes.  270 ;  a  his  representatiyes,  whether  they  are 
series  of  mathematical  tables,  Bayley  v,  literary  compositions,  or  familiar  letters, 
Taylor,  1  Russ.  &  My.  78  ,*  a  chronology,  or  letters  of  business,  possess  the  sole  and 
Trusler  i;.  Murray,  1  East,  862  n ;  a  col-  exclusive  copyright  therein ;  and  no  per- 
lection  of  statistics,  Scott  v.  Stanford,  sons,  neitlier  tnose  to  whom  they  are  ad- 
Law  Rep.  8  Eq.  718;  and  eyen  a  cata-  dressed,  nor  other  persons,  have  any  right 
logue,  unless  it  be  a  mere  list  of  dry  or  authority  to  publish  the  same  upon 
names,  Holten  v,  Arthur,  1  U.  &  M.  603,  their  own  account  or  for  their  own  bene- 
82  L.  J.  Ch.  771.  See  also  Jarrald  o.  fit.  But,  consistently  with  tliis  right,  the 
Houlston,  8  K.  &  J.  708 :  Hogg  o.  Kirby,  persons  to  whom  they  are  addressed  may 
8  Yes.  216 ;  Barfleld  o.  inchoUon,  2  Sim.  haye,  nay,  must  by  implication  possess, 
&  St.  1 ;  Caman  v,  Bowles,  2  Bro.  Ch.  80;  the  right  to  publish  any  letter  or  letters 
Webb  V.  Powers,  2  Wood.  &  M.  497;  addressed  to  them  upon  such  occasions 
Story  v.  Holcombe.  4  McLean,  806.  as  require  or  justify  the  publication  or 

So  it  has  been  Md,  that  where  a  per-  public  use  of  them,  but  this  right  Is 

son  had  adapted  words  of  his  own  to  an  strictly  limited  to  those  occasions."    That 

old  air  and  added  a  prelude  and  aocom-  the  receiver  may  use  letters  for  the  pur- 

paniment  he  was  entitled  to  a  copyright  pose  of  justification  or  defence,  see  also 

for  the  entire   combination.    Lover  o.  rerceval  v.  Phipps,  2  Y.  &  B.  19 ;  Gee  v, 

Dayidson,  1  0.  B.  (v.  •.)  182.  Pritohard,  2  Swaoit  408. 
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For  a  difltiiiction  between  Itteraiy  letters  and  biisiiieeB  or  personal 
letters,  see  our  note. 

As  the  law  cannot  be  called  upon  to  enforce  or  protect  rights 
foonded  upon  a  violation  of  law,  no  copyright  is  valid  for  a  book 
of  which  the  character  and  purpose  are  unmoral,  (;)  or  blasphe* 
moas,(r)  or  treasonable,  (•)  or  otiierwise  illegal,  or  where  the 
work  is  in  any  way  a  fraud  upon  the  public.  (m>  But 
the  Bnglish  cases  have  gone  farther  *  in  the  refusal  to  *  257  al 
protect  copyrights  for  these  causes,  than  any  cases  in 
this  country,  and,  we  think,  farther  than  the  courts  of  England 
would  now  go. 

It  is  now  settled  that  the  decisions  of  courts  cannot  be  the  sub- 
ject of  copyright,  although  the  reporter  may  protect  his  own 
abstracts  of  cases  or  arguments,  (t)  We  should  say  he  might 
protect  reports,  prepared  by  him,  in  his  own  words,  of  the  judg- 
ments rendered  by  judges,  (u) 


SECTION  n. 


OF  ASSIGNMENT. 


A  copyright  is  a  Tested  interest  which  a  holder  may  assign,  m 
whole  or  in  part,  for  such  ccmsideration  and  upon  such  terms  as 
he  pleases.    But  any  assignment  or  transfer  should  be  recorded 


(q)  Stockdale  v.  Onwhjrn,  6  B.  &  C. 
178;  7  D.  a  R.  026;  2  C.  &  P.  168.  And 
lee  Fores  v.  Jolinet,  4  Esp.  97 ;  Hime  o. 
Bale,  2  Camp.  28 ;  Sontbey  r.  Sherwood, 
2  MeriT.  48& 

(r)  Lawrence  v.  Smith,  1  Jac.  471; 
Murray  v.  Benbow,  1  Jac.  474;  Burnett 
r.  Chetwood,  2  Meriv.  441 ;  Cowan  v. 
Milbomn,  Law  Rep.  2  Ezch.  280. 

(«)  Priestley's  case,  cited  2  Meriv.  487. 

(js)  As  where  a  devotional  work  pro- 
fctscid  to  be  a  translation  from  the  Qer- 
man  of  Storm,  a  celebrated  writer  on 
religions  subjects,  and  it  appeared  that 
no  soch  work  was  ever  written  by  Storm, 
it  was  held  that  the  fraud  inralidated  the 
eov^ht.  Wright  o.  Tallis,  1  C.  B.  893, 
9  Jor.  946.  See  also  Hogg  v.  Kirby,  8 
Yea.  215;  Seeley  r.  Fisher,  11  Sim.  581. 

(t)  Wheaton  v.  Peters,  8  Pet.  598.  In 
this  case  the  Supreme  Court  of  the  United 
States  say:  " Tne  court  are  unanimously 
of  opinion  that  no  reporter  has  or  can 
hare  any  oopyrigfat  in  the  written  opin- 
ions delnrered  by  this  court;  and  that  the 
Judges  thereof  cannot  confer  on  any  re- 
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porter  any  such  right."  But  no  doubt 
was  expressed  as  to  the  plaintiff's  right  te 
the  marginal  notes  and  abstracts  of  argu- 
ments prepared  by  him,  and  the  case  was 
remanaed  for  the  purpose  of  tr^g  the 

auestion  whether  ne  nad  complied  with 
lie  reqoisitions  of  the  statute.  See  Judge 
Story's  remarks  on  this  case  in  Gray  tr. 
RuseeD,  1  Story,  11.  In  Sweet  v,  Beu- 
ning,  16  C.  B.  459,  the  plaintiib  were  the 
proprietors  of  the  "Jurist,"  in  which  were 
published  the  decisions  of  the  courts  spe- 
daUy  reported  for  them,  and  accompamed 
by  tne  usual  marginal  notes  and  abstracts 
of  the  arguments.  The  defendant,  having 
copied  these  notes  and  abstracts  into  his 
publication,  the  "Monthly  Dig^t,"  was 
held  to  have  inyaded  the  plaintiff's  copy- 
right. See  also  Little  V.  Gould,  2  Blatchf. 
166,  affirmed  in  18  How.  165. 

(ti)  So  held  in  Butterworth  v.  Robin- 
son, 5  Ves.  709 ;  Sweet  v.  Mauffham,  1 1 
Sfan.  51 ;  Saunders  0.  Smith,  3  My.  &  Cr. 
711 ;  and  see  Sweet  v,  Beuning,  16  C.  B. 
469. 
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in  the  office  of  the  Librariaa  of  CongreBS,  as  otherwise  it  will 
have  no  force  or  effect  against  a  subsequent  purchaser 

*  267  am  for  a  valuable  consideration  without  notice,  (v)    *  It  has 

been  held  that  an  assignment  of  a  copyright  for  a  limited 
locality  operates  at  law  as  a  mere  license ;  although,  if  made  for  a 
valuable  consideration,  it  will  be  carried  into  effect  in  equity ;  (rv) 
and  that  the  author's  right  to  his  unpublished  manuscript  may  be 
assigned  so  as  to  give  the  assignee  the  exclusive  right  of  taking  out 
a  copyright ;  and,  as  this  assignment  is  not  regulated  by  statute,  it 
may  be  by  parol,  (tw)  And  in  a  recent  case  it  was  held,  that 
where  one  agreed  to  furnish  gratuitously  notes  and  comments 
for  two  new  editions  of  a  copyrighted  book,  the  right  to  copyright 
these  editions  with  these  notes  and  comments  vested  at  once  in 
the  owners  of  the  original  work,  (yx) 

Where  an  artist  was  employed  by  the  government  on  an  explor- 
ing expedition,  with  an  understanding  that  all  his  drawings  made 
in  this  capacity  were  to  be  the  property  of  the  government,  it  was 
held  that  he  could  have  no  copyright  in  them,  (vy)  But  it  was 
held  that  one  employed  to  write  a  play  to  be  performed  at  a  par- 
ticular theatre  might  have  a  copyright;  and  the  proprietor  of  the 
theatre  had  no  other  right  than  that  of  having  the  play  performed 
at  his  theatre,  (vz) 

Much  question  has  arisen  as  to  whether  a  general  assignment  of 
a  copyright  carries  with  it  the  right  to  the  extension  of 

*  257  an  fourteen  years  provided  by  section  88.  (w)    The  *  conclu- 


(v)  Act  1870,  i  89.  "  CopTiights  shaU 
be  aosignable  at  law,  hj  any  instrument 
of  writing,  and  rach  aasignment  ehall  be 
recorded  in  the  office  of  the  Librarian  of 
Congress  within  sixtj  dajTB  after  its  ex- 
ecution ;  in  default  of  which,  it  shall  be 
▼oid  as  against  any  subsequent  purchaser 
or  mortgagee  for  a  yaluable  consideration, 
without  notice." 

(w)  Keene  r.  Wheatley,  9  Am.  Law 
Rep.  46  ;  Roberts  r.  Myers,  13  Law  Rep. 
401.  Under  the  English  statute  there  can 
be  no  partial  assignment.  Jeffreys  v. 
Boosey,  4  H.  L.  C.  493. 

{vw)  Pnlte  t^.  Derby,  5  McLean,  528. 

(px)  Li  his  opinion,  Clifford^  J.,  said: 
"  The  complainant  gave  the  contributions 
to  the  proprietor  for  those  two  editions  of 
the  work ;  and  the  title  to  the  same  vested 
in  the  proprietor,  as  the  work  was  done, 
to  the  extent  of  the  gift,  and  subject 
to  the  trust  in  fayor  of  the  donor,  as 
necessarily  imolied  in  the  terms  of  the  ar- 
rangement.   I)eliyery  was  made  as  the 
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work  was  done ;  and  the  proprietor  of  the 
book  needed  no  other  muniment  of  title 
than  what  was  acquired  when  the  agree- 
ment was  executed.  Vested  as  the  prop- 
erty  of  the  contributions  was  in  Mrs.  W. 
(the  proprietor  of  the  work),  she  could 
not  acquire  anything  by  an  assignment 
from  the  contributor,  as  he  had  neither 
the  immediate  title  to  the  contributions 
nor  any  inchoate  right  of  copyright  in 
those  editions."  Lawrence  v.  Dana,  C.  C. 
U.  S.  Mass.  Dist.  1869.  Bee  also  LitUe  t\ 
Gould,  2  Blatchf.  362;  Atwill  v.  Ferritt, 
2  Blatchf.  46 ;  Hatton  v.  Keau,  7  C.  B. 
(n.  8.)  267. 

(vy)  Heine  v.  Appletons,  4  Blatchf. 
125 ;  Siebert's  case,  7  Op.  Att.  Gen.  656. 

(i»y  Roberts  v,  Myers,  23  Law  Rep. 
396 ;  Boucicault  v.  Fox,  5  Blatchf.  87  ; 
Crowe  V.  Aikin,  4  Am.  Law  Rey.  450; 
Shepherd  v.  Conquest,  17  C.  B.  427. 

(w)  Act  1870,  §88:  "The  author,  in- 
yentor,  or  designer,  if  he  be  still  liying, 
and  a  citizen  of  the  United  States,  or 
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sion  would  seem  to  be,  that  the  intent  of  this  extension  regarded  the 
author  and  his  family,  rather  than  his  assignees ;  and  that  the  tak- 
ing out  this  second  term  is  obtaining  a  new  title  or  interest,  rather 
than  confirming  or  completing  a  former  one ;  («)  but  that  it  is  in 
the  power  of  the  author  to  transfer  this  right.  There  can  be  no 
presumption  that  he  intends  this.  But  if  the  instrument  shows 
clearly  that  this  was  the  intention  of  the  parties,  although  it  be 
not  expressly  declared,  a  court  of  equity,  if  not  of  law,  will  carry 
this  intention  into  effect.  And  it  has  been  held  that  a  general 
assignment  of  ^  all  the  author's  interest''  in  a  copyright,  assigned 
the  conditional  as  well  as  the  present  interest,  (y) 

The  Act  of  Congress  of  Aug.  18, 1866  (11  United  States  Stair 
utes  at  Large,  188),  provides  that  any  copyri^t  of  the  author  or 
proprietor  of  any  dramatic  composition,  confers  the  sole  right  of 
representation,  (yy) 
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The  sections  of  the  statute  which  prohibit  and  punish  any  violar 
tion  of  the  rights  conferred  by  the  statute,  will  be  found  in  our 
notes,  (z)  The  section  following  these  recognizes  the  rights  of 
any  author  or  proprietor  in  his  unpublished  manuscript,  (a) 


Tend«iil  thereiii,  or  bis  widow  or  children, 
if  be  be  deed,  sball  bave  tbe  exclnsiTe 
right  oolitiniied  for  tbe  further  term  of 
foqiteen  jeuB,  upon  recording  the  title  of 
the  work  or  description  of  the  article  so 
feecored  a  second  time,  and  complying 
with  all  other  regulations  in  regard  to 
original  eopyri^hts,  within  six  months 
before  the  expiration  of  tbe  first  term. 
And  soch  person  shall,  within  two  months 
from  the  date  of  said  renewal,  caose  a 
eopjT  of  the  record  thereof  to  be  published 
in  one  or  more  newspapeis  printed  in 
the  United  States,  for  the  space  of  four 


(v)  Flerpont  v.  Fowle,  a  Wood.  &  M. 
42.  Sajrs  Woodbury,  J. :  '<  The  copyright 
is  giren  in  the  statute  to  the  author  alone, 
and  to  otheis  only  who  purchase  from 
him.  By  eonstmction,  then,  we  should 
not  extend  it  beyond  the  words  and  design 


of  the  statute  made  to  benefit  authors,  un- 
less it  seems  to  be  actually  meant  by  the 
author  to  be  transferred  forever,  and  in- 
cluding any  future  contingency,  and  a 
clear  and  adequate  consideration  paid  for 
the  extended  term."  In  this  case,  a  pub- 
lisher agreed  with  an  author  that  the  lat- 
ter sho^d  prepare  a  certain  book  for  the 
preeSj  and  the  publisher  agreed  to  pay  a 
certain  sum  "  for  the  copynght  of  the  said 
book."  It  was  heid,  that  the  first  term 
only  passed  to  the  publisher.  See  also 
Bundell  v.  Murray,  «lac.  315. 

(y)  Caman  v.  Bowles,  2  Bro.  Ch.  K. 
80.' 

(w)  See  pott,  section  on  Infringement 
(z)  Act  1860,  §  99.  "  If  any  person,  af- 
ter the  recording  of  the  title  of  any  book  as 
herein  provided,  shall,  within  the  term  lim- 
ited, and  without  tbe  consent  of  the  pro- 
prietor of  the  copyright  first  obtainea  in 


(a)  Act  1870,  §  102.     "Any  person  the  United  States,  or  resident  therein), 

who  shaU   print  or  publish  any  mann-  shall  be  liable  to  said  author  or  proprietor 

script  whatoTer,  without  the  consent  of  for  aU  damages  occasioned  by  such  injury, 

the  author  or  proprietor  first  obtained  (if  to  be  recovered  by  action  on  the  case,  m 

soch  aothor  or  proprietor  be  a  citisen  of  any  court  of  competent  jurisdletkm." 
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It  ia  entiFely  impoBaible  to  lay  down  a  definite  rule  which  shall 
(ietermine^  in.  bH  caaee,  whether  a  copyright  has  been  infringed. 
Abediute  originality  is  very,  very  rare. 

Nevertiieleae  a  man  who  producea  what  has  in  it  a  dia- 
*  257  op  tinet  *  element  of  novelty,  mast  be  protected  in  the 
rights  which  the  law  gives  him  to  the  profits  arising 
from  his  work. 

Plagiarism  is  one  thing ;  piracy,  another.  They  may  be  sepa- 
rated, not  by  a  sharply-defined  line,  but  by  a  wide  ^DebataUe 
Land/'  But  they  must  be  distinguished  in  some  way.  On  the 
one  hand,  every  writer  must  be  permitted  to  use  sentiments,  de- 
scriptions, definitions,  or  expressions,  which  in  their  very  nature 
are  common  property,  and  therefore  not  subject  to  any  exclusive 
right ;  and  mere  imitation  is  pardonable,  because,  in  the  matter 
of  copyright  as  of  patent,  resemblance  is  not  the  question,  but 
identity.  And,  on  the  other  hand,  every  author  is  entitled  to  the 
iruits  which  the  law  permits  him  to  reap  from  the  fields  he  has 
himself  cultivated.  The  product  of  his  own  intellectual  labor  is 
made  by  the  law  of  copyright  his  own  property,  as  much  as  com- 
mon law  makes  the  product  of  his  manual  labor  to  be  so.  (fr)  ^ 


writing,  rigned  in  preeeuce  of  two  or  more  prietor  all  the  plates  on  which  the 
witneaaes,  prints  pntliab,  or  import,  or,  ahaU  be  copied,  and  eveiy  sheet  thereof, 
knowing  the  same  to  be  so  printed,  pnb-  either  copied  or  printed ;  and  shall  farther 
lished,  or  imported,  shaU  seU  or  expose  to  forfeit  one  d<41ar  for  every  sheet  of  the 
sale  any  copj  of  snch  book,  snch  offender  same  fonnd  in  his  possession,  either  print- 
shall  forfeit  every  copy  thereof  to  said  ing,  printed,  copied,  published,  imported 
proprietor,  and  shall  luso  forfeit  and  pay  or  exposed  for  sale ;  and,  in  case  of  a 
socn  damages  as  may  be  recovered  in  a  painting,  statue,  or  statnaiy,  he  shall  for- 
civil  action  by  snch  proprietor,  in  any  feit  ten  dollars  for  eveir  copy  of  the  same 
court  of  competent  jnrisoiction.''  §  100.  in  his  posseesion,  or  which  liAve  by  him 
"  If  any  person,  after  the  recording  of  the  been  sold  or  exposed  for  sale :  one  moiety 
title  01  any  map,  chart,  musical  compo-  thereof  to  the  proprietor,  and  the  other  to 
sition,  print,  cat,  enfiraving  or  photoffraph  the  nse  of  the  United  States,  to  be  reoov- 
or  chiomo,  or  of  tne  description  of  any  ered  by  action  in  any  court  of  competent 
painting,  drawing,  statue,  statnaxr,  or  jurisdiction."  §101.  "Anypenon  pub- 
modd  or  design  mtended  to  be  perfected  aclj  performing  or  representing  any  dza- 
and  executed  as  a  work  of  the  fine  arts,  matic  composition  for  which  a  copyright 
as  herein  provided,  shaU,  within  the  term  has  been  obtained,  without  the  oonaeot  of 
limited,  and  without  the  consent  of  the  the  proprietor  thereof,  or  lus  heirs  or  as- 
proprietor  of  the  copyright  first  obtained  signs,  shall  be  liable  in  damages  therefor, 
m  writing,  signed  in  presence  of  two  or  to  be  recovered  by  action  in  any  court  of 
more  witnesses,  engrave,  etch,  work,  copy,  competent  jurisdiction ;  said  damages  in 
print,  publish,  or  Import,  either  in  whole  or  aU  cases  to  be  assessed  at  such  sum,  not 
lu  part,  or  by  varying  the  main  design  with  lees  than  one  hundred  dollars  for  the  fivat, 
intent  to  evade  the  law,  or,  knowmg  the  and  fifty  dollars  for  eveiy  subsequent,  par- 
same  to  be  so  printed,  published,  or  im-  formance,  as  to  the  court  shall  i^^pear  to 
ported,  shall  sell  or  expose  to  sale  any  be  just." 

copy  of  such  map  or  other  axtide,  as  (6)  This  distinction  ia  weU  expressed 

aforesaid,  he  shaU  forfeit  to  the  said  pro-  by  Vice^hanoellor  James  in  Pike  v.  Nich- 

^  An  author's  or  publisher's  right,  under  the  copyright  law,  is  Infringed  only  when 
other  panoiis  prodnoe  a  substantial  copy  of  the  whole  or  of  a  material  part  of  the  book  or 
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Seldom  is  a  wbde  work  reprinted  without  chfti^.  Bat  a  part 
of  it  may  be  reprinted  word  for  word ;  or  the  whole,  or  an  impor* 
tant  part  may  be  refurinted  under  a  ooloraUe  disguise.  Mther 
will  be,  generally,  an  infringement 

If  a  reviewer  quotes  from  the  book  under  review,  is  this  an 
infringement  ?  Certainly  not,  if  it  be  done  honestly,  and  only  to 
illustrate  tiie  various  <^inions  oonoeming  the  book  or  its  topics. 
But  it  must  be  obvious,  that  even  such  a  disguise  as  this  mi^t 
be  adopted  to  cover  up  a  piracy.  («) 

*  It  is  certain  that  a  copyright  may  be  infringed  by  *  257  aq 
copying  a  part  of  the  book,  if  it  be  of  sufficient  extent 
and  importance.    But  if  a  book  infringe  ihe  copyright  of  another 
book  only  in  one  distinctly  severable  part,  it  is  a  rule  that  the 
remedy  will  not  extend  beyond  the  injury,  (^i) 


different  anthon,  tboee  of  the  plaintiff 
among  others ;  the  whole  being  preceded 
by  a  general  disqniaitiwi  on  the  natore  of 
the  poetry  of  the  nineteenth  century,  bat 
without  any  particular  obeervationfl  beinff 
I4>pended  to  the  poeias  which  followed. 
It  was  held,  that  this  could  not  be  pro- 
tected at  a  book  of  criticism.  See  also 
Bell  V,  Whitehead,  8  L.  J.  Ch.  141 ;  Whit- 
tinffham  v.  Wooler,  2  Swanst.  428 ;  Bohn 
p.  fiogue,  10  Jnr.  420 ;  Saunders  v.  Smith, 
3  My.  &  Cr.  711 ;  Wilkins  t;.  Aikin,  17 
Yes.  422 ;  Mawman  v,  Tegg,  2  Buss.  385 ; 
Folsom  9.  Marsh,  2  Story,  106. 

(d)  Story  u.  Holcombie,  4  McLean,  315 ; 
Emerson  r.  l)avies,  3  Story,  795 ;  Webb  v. 
Powers,  2  Wood.  &  M.  521 ;  Greene  £. 
Bishop,  1  Clif.  201 ;  Lawrence  v.  Dana, 
C.  C.  U.  S.  Mass.  Dist.  1869 ;  Mawman  d. 
T^^gS*  ^  Buss.  335 ;  Caman  v.  Bowles,  2 
Bro.  Ch.  R.  85 ;  Jarrold  v.  Houlston,  3  K. 
&  J.  721.  In  Tonson  v.  Walker,  cited  4 
Burr.  2325,  Lord  Hardwicke  granted  an 
injunction  acainst  the  publication  of  an 
edition  of  Muton  with  l5r.  Newton's  notes, 
the  infringement  being  of  the  notes  only. 
But  this  is  certainly  not  the  modem  prac- 


L.  B.  5  Ch.  Ap.  255,  98  L.  J.  Ch* 
529.  "Plagiarism,"  he  says,  ''does  not 
■eoeeaarily  amount  to  a  leoal  invaaiaD  of 
cQpynjghit.  A  man  pubfishing  a  work 
gives  It  to  the  world,  and,  so  far  as  it  adds 
to  the  world's  knowledge,  adds  to  the 
material  which  any  other  author  has  a 
right  to  use,  and  may  even  be  bound  not 
to  neglect  The  question  then  is  between 
a  legitiBiate  and  a  piratical  use  of  an 
asthor^s  work.  There  is  no  monopoly  in 
the  main  theoiy  of  the  plaintiff,  or  in  the 
dieories  or  speculationfl  by  which  he  has 
smpocted  it,  nor  eren  in  the  published  re- 
■■lls  of  his  own  obsenrationB.  But  the 
plaintifP  has  a  right  to  say  that  no  one  is 
to  be  permitted,  whether  with  or  without 
acknoiriedgment,  to  take  a  material  and 
snbsfeantial  portion  of  his  work,  of  his 
avgunenk,  his  illustrations,  his  authorities, 
lor  the  purpose  of  making  or  imjpioving 
a  rival  worL"  See  also  Stowe  v,  Thomas, 
S  Am.  Law  Beg.  229. 

(€)  Thus,  in  Campbell  v,  Scott,  11 
Sim.  31,  the  defendant  had  publishsd  a 
wokcaUed  "The  Book  of  the  Poete;" 
ecNMiHting  of  extracts  from  the  works  of 


ocber  thine  for  which  he  secured  a  copyright  Perris  v.  Hexamer,  99  U.  8.  674.  Chat- 
tenon  r.  (%ve,  L.  R.  10  C.  P  572 ;  2  C.  P.  D.  42,  decided  that  in  order  to  recover  penal- 
lies  under  the  Dramatic  Copyright  Act,  for  pirating  a  dramatic  production,  the  plaintiff 
must  show  that  a  material  and  substantial  part  has  been  pirated.  That  an  infringement 
of  the  registered  copyright  of  the  music  of  an  opera  may  be  committed  where  the  opera 
itself  has  not  been  published,  and  so  no  copy  of  it  could  be  deposited,  and  where  the 
music  has  been  made  the  subject  of  two  piano  "arrangements,"  one  without  the 
voiee,  another  for  the  voice,  and,  those  arrangements  having  been  published,  the  infringer 
has  need  them  for  his  own  produdion,  see  Fairlie  v.  Boosey,  4  App.  Cas.  711.  The 
r^yrodnction  in  a  book,  in  a  reduced  form,  of  nine  cartoons  m>m  "  Amck"  sometimes 
with  and  sometimes  without  the  descriptive  writing,  without  the  consent  of  its  propri- 
ciors,  was  held  to  be  an  appropriation  or  a  substantial  part  of  their  sheets  of  letterpress, 
and  an  infringement  of  timr  copyright.    Bradbury  r.  Butten,  L.  R.  8  Ex.  I. 
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Neither  the  intention  of  the  party  charged  with  infringement,  Qe) 
nor  his  ignorance  that  he  was  infringing,  (/)  can  be  taken  into 
consideration,  except  so  far  as  they  bear  upon  the  only  fact  that 
is  inquired  into,  —  Is  there  actual  infringement?  It  has  been 
said  tiiat  the  word  ^^  book ''  in  the  statute  does  not  include  a  traus^ 
lation.  It  may  be  sound  doctrine  that  a  copyright  of  a  book  is 
not  infringed  by  the  publication  of  a  translation  of  it  into  another 
language.  But  it  cannot  be  law,  that,  if  one  in  this  country 
makes  a  translation  into  English  of  a  foreign  work,  he  cannot 

have  a  valid  copyright  of  his  translation.  Every  day's 
*  257  ar  practice  is  otherwise.  (^)      *  In  England  it  has  been 

intimated,  that  if  an  English  book  be  translated  into  Ger- 
man, and  from  (German  be  retranslated  into  English,  this  retrans- 
lation  would  be  an  infringement  of  the  original  copyright,  (h) 

The  question  whether  a  compilation  from  a  copyright  book  is 
an  infringement,  often  depends  upon  the  farther  question.  What 
is  the  limit  to  the  ri^t  which  an  author  has  to  profit  by  the 
labors  of  an  earlier  author  ?  Whoever  publishes  a  book  does  so 
in  the  hope  that  he  may  increase  human  knowledge,  or  rectify 

tice,  unless  so  large  a  portion  of  the  de-  240 ;  Gambart  v.  Sumner,  5  H.  &  N.  5 ; 

fendanf  8  work  consists  of  pirated  matter  West  v.  Francis,  5  B.  &  Aid.  737. 
that  an  injunction  against  tnis  renders  the  (g)  In  Stowe  v,  Thomas,  2  Am.  Law 

remainder  of  the  work  entirely  useless.  Reg.  210,  it  was  first  expressly  decided 

See  Mawman  v,  Tege,  supra ;  Lewis  v,  that  a  translation  of  a  oopyrignted  work 

FuUarton,  2  Bear.  6.    So  where  the  parts  is  not  an  infringement.      It  was  there 

which  have  been  copied  are  so  interwoven  held  to  be  well  settled  that  the  author's 

with  original  matter  that  they  cannot  be  property  in  a  published  book  consists  only 

separated  without  destroying  the  work,  m  the  "right  of  copy;  "that  "a  book,  in 

the  publication  of  the  whole  work  will  be  the  language  of  the  copyright  law,  neces- 

reetrained.    See  cases  just  cited.  sarily  conveys  the  idea  (S  thoughts  or 

(e)  Scott  V.  Stanford,  L.  R.  8  Eq.  723 ;  conceptions,  clothed  in  langna^  or  in 
Roworth  V.  Wilkes,  1  Camp.  94 ;  Campbell  musical  characters,  written,  pnnted,  or 
V.  Scott,  11  Sim.  31 ;  Hodges  v.  Welch,  2  published.  Its  identity  does  not  consist 
Ir.  Eq.  266 ;  Wilkins  v.  Aikin,  17  Ves.  merely  in  the  ideas,  knowledge,  or  infor- 
422;  Emerson  v.  Davies,  3  Stoiy,  768;  mation  communicated,  but  in  the  same 
Story  V.  Holcombe,  4  McLean,  806;  conceptions  clothed  in  the  same  words, 
Nichols  V.  Ruggles,  3  Day,  158.  But  which  make  it  the  same  composition.  A 
although  the  absence  of  naudulent  in-  cop^  of  a  book  must,  therefore,  be  a  traa- 
tent  will  not  excuse  a  palpable  violation  scni)t  of  the  language  in  which  the  con- 
of  another's  copyright,  stiU,  in  doubtful  ceptions  of  the  autnor  are  clothed ;  of 
cases,  or  where  the  amount  taken  is  small,  something  printed  and  embodied  in  a 
it  often  has  an  important  bearing  upon  tangible  shape.  The  same  conceptions 
the  question  whether  a  fair  use  has  been  clothed  in  another  language  cannot  con- 
made  of  the  materials  taken,  and  whether  statute  the  same  composition  ;  nor  can  it 
an  injunction  should  be  granted  or  the  be  called  a  transcript  or  copy  of  the  same 
party  left  to  his  remedy  at  law.  Cary  v.  book."  See  also  Wyatt  i;.  Barnard,  3  V. 
kearsley,  4  Esp.  170;  Spiers  r.  Brown,  &  B.  77;  Burnett  v,  Chetwood,  2  Mer. 
6  W.  K.  538;  Cary  v.  Faden,  5  Ves.  441 ;  Millar  ti.  Taylor,  4  Burr.  2310, 2348; 
83 ;  Beads  v.  Lacy,  1  Johns.  &  H.  526 ;  Prince  Albert  v.  Strange,  2  Dr.  O.  &  Sm. 
Webb  9.  Powers,  2  Wood.  &  M.  497 ;  Law-  693.  Under  section  86  of  the  Act  Of 
rence  v,  Dana,  C.  C.  U.  S.  Mass.  Dist  1870,  authors  "  may  reserve  the  right  to 
1869.  dramatise  or  translate  their  own  works." 

(/)  Millet  p.  Snowden,  1  West.  L.  J.  (A)  Murray  i?.  Bogue,  1  Drew.  358, 368. 
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human  thought,  or  entertain  if  he  does  not  instruct.  The  law  of 
copyright  is  founded  upon  the  stimulus  it  gives  to  the  production 
of  useful  books.  Then,  one  who  makes  use  of  them  to  be  himself 
an  author,  and  a  better  author  than  he  could  be  without  them, 
makes  a  legitimate  use  of  the  books.  But  he  must  stop  short  of  the 
line  which  separates  such  use  from  the  naked  adoption  as  his 
own,  or  the  mere  copying,  of  another  man's  appropriated  work. 
We  know  no  principle  which  may  better  serve  to  designate  this 
line  of  distinction,  than  that  which  says,  a  compilation  is  not  an 
infringement,  when  it  is  made  with  so  much  of  original  thought 
and  of  new  result  on  the  part  of  the  compiler  as  to  make  his  book 
a  new  book,  (t)  This  question  has  arisen  particularly  as  to  books 
of  statistics. 

(t)  Bttde  V.  Lac^>  1  J.  &  H.  5S4 ;  entitled  to  make  anj  use  of  a  work,  pro- 
Spien  r.  Brown,  6  W .  B.  35S.  In  the  lat-  tected  hy  oopjrifl^ht,  which  is  not  what 
ter  case,  which  related  to  the  copyriirht  of    can  be  called  a  uir  nse.' "    In  the  eame 


a  dtctionaiy,  Vice-Chancellor  Wood  refers  opinion,  the  learned  indge  epecifies  two 

with  u>proval  to  the  words  of  Lord  Eldon,  uses  of  the  prior  publication,  which  he 

in  WilJuns  v.  Aikin,  17  Yes.  432,  where  considered  legitimate,  —  vix.,  first,  as  a 

he  says :  "  The  qaestion  npon  the  whole  rnide  to  common  authorities  which,  when 

is,  WMther  this  is  a  le^timate  nse  of  the  known,  anj  person  is  entitled  to  nse ;  and, 

pUinUfTs  publication,  m  the  box  exercise  second,  as  a  means  of  detecting  errors  or 

of  a  mental  operation,  deserving  the  char-  omissions  in  the  subeecjnent  work,  to  be 

acter   of   an  original  work."     He  said  afterwards  rectified  bj  mformadon  to  be 

further,  that  the  real  issue  whidi  the  obtained  from  common  sources.    On  the 

court  was  called  on  to  decide  was  one  other  hand,  he  says :  **  1  take  the  iUegid- 

of  the  moet  diflicnlt  ever  presented  to  mate  use  as  opposed  to  the  leffitimate  use 

him ;  namely,  as  to  how  far  a  very  oonsid-  of  another  man's  work  on  subject-matter 

erable  use  of  the  work  of  another  might  of  this  description  to  be  this :  If,  knowing 

be  taken  to  be  legitimate.    There  was  that  a  person,  whose  work  is  protected 

no  concealment  of  some  use  having  been  by  copyright,  has  with  consideraole  labor 

made,  no  colorable  alteration  proved,  nor  compiled  trom  various  sources  a  work  in 

anything  tending  to  show  a  mndulent  de-  itseli  not  original,  but  which  he  has  di- 

sign  to  make  an  unfair  ose  of  the  work  of  gested  and  arranged,  you,  being  minded 

another.    Though  a  ^[ood  deal  had  been  to  compile  a  work  of  a  like  description, 

taken  from  the  pUuntiff,  yet  a  good  deal  instead  of  taking  the  pains  of  searching 

of  labor  had  b^n  bestowed  upon  what  into  all  the  common  sources,  and  obtain- 

had   been  taken.     Upon  the  whole,  he  ing  your  subject-matter  from  them,  avail 

could  not  think  the  defendant  had  gone  yourself  of  the  labor  of  your  predecessor, 

beyond  what  the  court  would  allow,  nav-  adopt  his  arrangements,  adopt,  moreover, 

in^  produced  that  which  was  in  fact  an  the  very  questions  he  has  asked,  or  adopt 

ori|nBal  work.    So  in  Jarrold  v,  Houlston,  them  with  but  a  slight  degree  of  colorable 

3  K.  a  J.  708,  3  Jur.  (n.  s.)  1051.    The  variation,  and  thus  save  yourself  pains 

plaintiffs  were  the  publishers  of  Dr.  Brew-  and  labor,  by  availing  yourself  of  the 

er's  ''Guide  to  Science,"  —  a  work  in  the  pains  and  labor  which  he  has  employed, 

form  of  questions  and  answers,  giving  that  I  take  to  be  an  illegitimate  use."    So 

simple  explanations  of  common  natunS  in  Emerson  v.  Davies,  3  Story,  768,  Judge 

phenomena.  The  defendant  had  published  Story ,  speaking  of  a  similar  class  of  cases, 

a  similar  work,  under  the  title  of  " The  says :  "In  cases  of  this  nature,  I  think  it 

Reason  Why."    In  considering  the  ques-  may  be  laid  down  as  the  dear  result  of 

tion  whether  an  un^r  use  had  been  made  the  authorities,  that  the  true  test  of  piracr 

of  the  former  work,  Vice-Chancellor  Wood  or  not  is  to  ascertain  whether  the  defena- 

said:  "As  regards  all  common  sources,  ant  has  in  fact  used  the  plan,  arrange- 

he  is  entitled  to  make  what  nse  of  them  ments,  and  illustrations  of  the  plaintifE  m 

be  can ;  but  as  Lord  LangdaU  said,  in  the  model  of  his  own  book,  witn  colorable 

Lewia  v.  FnHarton,  2  Beav.  6, '  he  is  not  alterations  and  variations  only,  to  disgoiBa 
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*  267  M       *  A  similar  qnestioii  ariaes,  to  be  answered,  we  think, 

in  a  sunilar  waj,  as  to  an  abridgment  of  a  copjright 

*  267  at  book.    The  *  cases  on  this  questioa  are  numerous.    And 

perhaps  they  agree  in  nothing  else  but  in  making  mani- 
fest the  extreme  difficulty  of  the  question. 

In  Mr.  Gurtis's  work  on  cc^yright,  he  se^ns  to  &Yor  the 
conclusion  that   any  abridgment  whatever  must  needs  be  an 

infringement,  (y)     We    think  the    weight  of   authoril^^  and 

the  DM  thereof;  or  whether  hU  work  is  map  of  ft  newl^-diacorered  isbiid  (an  Ulna' 
tiie  result  of  his  own  labor,  skill,  and  use  tration  put  in  the  case),  he  must  eo 
of  common  materials  and  coounon  sonzoes  throng  the  whole  process  of  triangiiW- 
of  knowledge  open  to  all  men,  and  the  re-  tion,  jnst  as  if  he  had  never  seen  anj  for- 
semblances  are  either  acddeiital  or  arising  mer  map,  and,  generally,  he  is  not  entitled 
from  the  nature  of  the  subject ;  in  other  to  take  one  word  of  the  informatioo  pie- 
words,  whether  the  defendant's  book  is  viously  published,  without  independentlj 
quoad  hoc  a  servile  or  evasive  imitation  of  working  out  the  matter  for  himself,  so  aa 
the  plaintiff's  work,  or  a  bonttjide  ori^pmal  to  arrive  ait  the  same  result  from  the  same 
compilation  from  other  common  or  mde-  common  sources  of  information ;  and  the 
penoent  sources."  See  also  Gray^  r.  Rue-  onlj  use  that  be  can  Ic^timatelv  make  of 
sell,  1  Storj,  11 ;  Greene  v.  Bishop,  1  Clif.  a  previous  publication  is  to  verify  his  own 
186 ;  Webb  v.  Powers,  2  Wood.  &  M.  497 ;  calculations  and  results  when  obtained." 
Story  V,  Holcombe,  4  McLean,  306 ;  Law-  Kelly  u.  Morris,  L.  R.  1  E<k697.  See  also, 
rence  o.  Dana,  C.  C.  U.  8.  Mass.  Dist  Morris  0.  Ashbee,  L.  R.  7  £0.  38 ;  Scott  v, 
1869;  Folsom  v.  Marsh,  2  Storv,  100;  Stanford,  L.  R.  3  Ea.718;  Cary  p.  Long- 
Mawman  v.  Tegg,  2  Russ.  385 ;  ^weet  v,  man,  1  East,  858 ;  Trusler  r.  Murray,  1 
Benning,  16  CT  B.  469.  On  the  other  East,  362;  Matthewson  v.  Stockdale,  12 
hand,  in  Sayre  v.  Moore,  1  East,  360  n.,  Ves.  270;  Bailey  v.  Taylor,  1  Rns.  &  M. 
which  was  an  action  for  the  piracy  of  sea  73 ;  Cornish  v.  Upton,  4  L.  T.  (if.  s.)  863; 
charts.  Lord  Mansfield  heid,  tbat  if  the  de-  Blount  v.  Patten,  2  Paine,  397.  Where  so 
lendants  had  corrected  errors  existing  in  mudi  is  directly  taken  from  the  original 
the  original  work,  it  was  not  a  servile  that  its  value  is  sensibly  diminishea,  or 
copying,  and  therefore  no  violation  of  the  the  labors  of  the  original  author  are  sub- 
plaintiS's  rights,  although  it  appeared  that  stantially,  to  an  injurious  extent,  appro]>ri- 
the  body  of  the  defendant's  work  had  been  ated  by  another,  that  is  sufficient,  in  point 
taken  nom  that  of  the  plaintiff.  So  in  of  law,  to  ccmstitute  a  piracy  pro  tanio, 
Gary  o.  Kearsley,  4  Esp.  168,  Lord  JEilm-  But  it  is  dear  that  the  quantity  taken  will 
borouffh  is  reported  to  have  said,  that  one  not  always  be  a  true  criterion  0^  the  extent 
may  lawfully  copy  the  work  of  another  if  of  the  piracy.  Said  Lord  Cottenkanif  in 
he  accompany  it  with  notes  and  comments  Bramwell  v.  Halcombe,  3  My.  &  Or.  737 : 
of  his  own,  and  does  this  in  g[ood  faith,  "  When  it  comes  to  a  question  of  quantity, 
and  not  as  a  mere  pretext  for  piratine  the  it  must  be  very  vague.  One  writer  might 
work.  Similar  observations  are  made  in  take  all  the  vital  part  of  another's  book, 
Matthewson  v.  Stockdale,  12  Ves.  275;  though  it  might  be  but  a  small  proportion 
Martin  v.  Wright,  6  Sim.  298.  But  it  of  the  work  in  quantity.  It  is  not  only 
seems  clear,  according  to  later  authorities  quantit;^,  but  value,  that  is  always  looked 
at  least,  that  such  use  of  a  prior  publication  to.  It  is  useless  to  refer  to  any  particular 
would  be  deemed  a  piracy,  if  oamage  re-  cases  as  to  quantity."  The  true  rule  on 
suited  to  its  owner,  without  regard  to  the  this  point  seems  to  be  that  laid  down  by 
purpose  for  which  the  matter  was  taken.  Siory,  J.,  in  Folsom  v.  Marsh,  2  Story,  100 : 
''  In  the  case  of  a  dictionary,  map,  guide-  "  In  short,  we  must,  in  deciding  ouestions 
book,  or  directory,"  says  Vice^hancellor  of  this  sort,  look  to  the  nature  and  objects 
Wood, "  when  there  are  certain  common  of  the  selections  made,  the  quanti^  and 
objects  of  information,  which  must,  if  value  of  the  material  used,  and  the  degree 
described  correctly,  be  described  in  the  in  which  the  use  may  prejudice  the  sale, 
same  words,  a  subseouent  compiler  is  or  diminish  the  profits,  or  supersede  the 
bound  to  set  about  aoiug  for  nimself  objects  of  the  original  work." 
that  which  the  first  compiler  has  done.  {j)  Curtis  on  Copyright,  p.  271.  ''There 
In  case  of  a  road-book,  he  must  count  the  can  be  no  doubt  that  the  definitioD  of  an 
wile-atones  for  himself.     In  the  case  of  m  abridgment  given  in  the  anonymous  case 
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*  of  reMoning  does  not  go  bo  far.  The  test  would  still  *  257  au 
be,  as  in  r^ard  to  compilation.  Has  the  alleged  infringer 
onlj  made,  by  a  manipulation  of  the  materials  of  the  other,  with 
nothing  of  his  own,  a  shorter  copy  of  the  book  ?  for  then  it  would 
be  an  infringement,  however  dextrous  the  w<vk;  or.  Has  the 
later  author  only  made  use  of  thoughts  or  facts  which  the  earlier 
author  gave  to  the  public,  in  such  wise  as  to  produce,  by  his  own 
original  efforts,  a  new  book  of  his  own  7  (k) 

in  Lofft^  is  correct,  in  a  critical  senM.  original  matter  reappears  should  be  treat- 
That  the  miderstanding  most  be  employed  ed  as  a  disfuise ;  and  the  extent  of  the 
in  the  aet  of  '  carrying  a  larver  wora  mfeo  tranirf onnatu>n  shows  only  the  extent  to 
a  smaller  compass,  and  rendering  it  less  which  the  disguise  has  been  carried,  as 
axpeiMiTe,  ana  more  oonyenient  both  to  long  as  anjrthing  remains  which  libe  origi 
the  time  and  nse  of  the  reader; '  and  that  nal  author  can  show  to  be  justly  and  ex- 
when  tins  is  done,  the  person  who  does  it  dnsiyely  his  own." 
exhibits,  according  to  Lord  Hardwidbe,  (k)  In  Newbor/s  case,  LofEf s  R.  775, 
his  own  'inyention,  leaminff,  and  jodg-  Lord  Chancellor  Apdey,  after  consulting 
menty'  is  obvious.  But  wheuier  this  can  Mr.  Justice  Bladkstone,  said  that  "they 
be  done  with  any  work  really  original,  and  were  M;reed  that  an  abridgment,  when 
actnaUy  under  the  protection  of  copyright,  the  un^rstanding  is  employed  in  retrench- 
—  wheUier  the  property  of  the  origmal  ing  unnecessary  and  unmteresting  cifcnm* 
anthor  can  be  taken,  and  the  taking  justi-  stances,  which  rather  deaden  the  narrative, 
fled,  by  any  amount  of  learning,  jnc^^ent,  is  not  an  act  of  plagiarism  upon  the  oriei- 
or  inyention,  shown  in  the  act  by  him  who  nal  work,  nor  against  any  property  c^  the 
thiis  Mpropriates  the  property  of  another,  anthor  in  it,  but  an  allowable  and  merito- 
— IB  the  great  question  which  seems  to  be  nous  work."  In  the  previous  case  of  Gyles 
assumed,  and  not  satisfactorily  solved,  by  v.  Wilcox,  8  Atk.  141,  it  was  held,  that 
these  aothorities.  There  are  many  modes  merely  leaving  out  certain  passages  of  the 
in  which  the  wtonf^ul  taker  of  another's  original  work  and  translating  a  few  Latin 
property  may  exhibit  vast  tsient  and  inge-  ana  French  quotations,  did  not  constitute 
nnity,  and  even  genius,  both  in  the  act  of  a  fair  abridgment.  And  in  the  subsequent 
taking  and  in  the  use  which  he  makes  of  case  of  Bntterworth  v.  Robinson,  i  Ves. 
it;  so  that  he  may  really  be  said  to  have  709,  it  was  kdd,  that  a  selection  of  casM 
incorporated  with  it  both  his  own  labor  from  the  Term  Reporto,  copied  verbatim, 
and  his  own  intellectual  energy.  But  the  but  arranged  under  nesds  and  tities  instead 
qnortion  of  original  titie  is  stiU  apt  incon-  of  chronolofflcally,  was  not  a  fair  abridg- 
veniently  to  recur  in  such  cases.  In  like  ment.  In  Folsom  v.  Marsh,  S  Story,  100, 
maimer,  invention,  laming,  and  judg-  Story,  J.,  said :  ''  It  is  clear  that  a  mesa 
ment,  are  often  shown  in  the  appropriation  selection  or  different  arrangement  of  parts 
of  the  literary  labors  of  others ;  but  the  of  the  original  work,  so  as  to  bring  tiie 
eo«rts  have  not  hesitated,  on  this  account,  original  work  into  a  smaller  compass,  will 
to  aMertain  what  part  ot  a  book,  laboring  not  be  held  to  be  a  bond  fide  abndgment. 
nader  saq>icion,  was  taken  from  the  com-  There  must  be  a  real  substantial  condensa- 
platnaot;  and,  if  the  title  of  the  latter  is  tion  of  the  materials,  and  intellectual  hOior 
made  out,  to  grant  redress,  even  to  tha  and  judgment  bestowed  thereon,  and  not 
desCrMtion  of  aU  that  the  piratical  author  merely  the  ^Ue  nse  of  the  scissors,  or 
can  call  his  own.  In  the  case  of  a  color-  extracts  of  the  essential  parts  coMtitnting 
able  ooitaUment  of  the  original  work,  tiie  chief  value  of  the  work."  And  in 
there  may  be  the  exaicise  of  a  mental  op-  Story  r.  Holoombe.  4  McLean,  906,  it  w 
"•'w**  •;  'f^^  as  m  a  i»ofessed  abridg-  said:  "It  must  be  in  good  laith  an  abridge 
ment;  and  if  the  onjrinal  author  is  injured  ment,  and  not  a  treatise  interlarded  witii 
by  the  latter,  as  well  as  by  the  former,  it  citations.  To  copy  certain  passages  from 
seems  to  be  a  very  unsatisfactory  answer,  a  book,  omitting  others,  is  m  no  just  sense 
mwther  case,  to  say  that  his  book  has  an  abridgment  of  it.  It  makes  the  work 
been  made,  by  a  mental  operation,  to  wear  shorter,  but  it  does  not  abridge  it.  The 
the^ypeaiance  of  a  new  work.  In  both  judgment  is  not  exercised  in  condensing 
«aes,  the  true  inquiry  is.  Has  anything  the  views  of  the  author.  His  language  is 
been  taken  which  belongs  to  another  I  In  copied,  not  condensed ;  and  the  views  of 
either  case,  the  form  under  which  the  the  writer,  in  this  mode,  can  be  but  par- 
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in  making  bis  application,  he  could  not  expect  the  prompt  relief 
of  an  immediate  injmiction,  although  whatever  rights  he  proved 
on  a  final  hearing  would  be  protected,  (o) 

Third.  The  court  would  consider  where  would  be  the  prepon- 
derance of  the  mischief  caused,  on  the  one  hand  by  an 
*  257  ax  *  injunction,  or  on  the  other  by  a  refusal.  This  must  de- 
pend upon  the  character  of  the  book,  and  of  the  sale,  and 
upon  other  similar  circumstances.  While  the  merits  of  the  case 
are  in  doubt,  as  they  ranst  be  in  the  mind  of  the  court  until  a  final 
hearing,  the  court  would  be  unwilling  to  do  a  great  harm  to  one 
party,  to  prevent  a  small  mischief  to  another.  Hence,  if  the  book 
complained  of  was  such  that  ubs  sale  could  be  only  temporary,  and 
would,  however  great  now,  last  but  a  brief  period,  an  injunction 
until  a  hearing  would  be  fatal,  and  as  injurious,  in  fact,  as  a  per- 
petual injunction.  In  such  case,  the  court  would  not  grant  such 
an  injunction,  unless  on  a  clear  case  of  moot  on  the  one  side  and 
wrong  on  the  other.  (^) 

Fourth.  The  plaintiff  should,  in  his  bill,  state  his  title,  whether 
derivative  or  original ;  and  describe  the  infringement,  not  very 
specifically,  (;)  but  so  as  to  show  to  the  court  what  it  was.  If 
the  allegations  are  sustained  by  affidavit,  or  are  confessed,  the 
temporary  injunction  might  issue.  Formerly,  equity  would  not 
ihus  interfere  until  the  plaintiff  had  proved  his  title  by  a  trial  at 
law.  (r)  Now,  this  is  not  required  as  a  matter  of  course.  It  is 
believed,  however,  that  if,  on  the  plaintiff's  own  showing,  there 
was  a  real  doubt  as  to  his  titie,  or  as  to  his  having  suffered  any 
certain  wrong,  an  injunction  would  be  refused.  («)  But  if  he  had 
what  has  been  called  ^'  a  clear  color  of  title," — legal  or  equitsr 
ble,  (jf)  —  and  makes  out  a  primd  facie  case,  a  temporary  injunc- 


(o)  Sannders  v.  Smith,  3  My.  &  Or. 
711 ;  Randell  v.  Mqtt^,  1  Jac.  811 ;  Piatt 
V.  Button,  19  Vee.  447 ;  Baily  o.  IjB^lor, 
I    Rnas.  &  M.  78;   Mawman  v.  Tegg, 

5  RniB.    285;    Lewis    v.    Chapman,    3 
Beav.  133;   Buxton  v.  Jamea,  5  De  6. 

6  Sm.  80;  RobinBon  v.  V^Okina,  8  Vea. 
824  n. 

(p)  Spottiswoode  v.  Clarke,  2  Phil. 
154;  McNiel  r.  Williams,  11  Jnr.  344; 
Bxamwell  i;.  Halcomb,  3  My.  &  Cr.  787 ; 
Saundeis  v.  Smith,  3  Mj.  &  Cr.  711. 

{g)  Sweet  v.  Maugham,  11  Sim.  51. 

(r)  Baskett  c;.  Cunningham,  2  Eden, 
137;  Jeffreys  v.  Baldwin,  Ambl.  164; 
Blanchard  v.  Hill,  2  Atk.  485;  Hills  v. 
Univ.  of  Oxford,  1  Vem.  275 ;  RedSeld 
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V.  Middleton,  7  Bosw.  649,  2  Stoiy,  £q. 
Juris.  §  935. 

(«j  In  such  case  the  motion  for  injunc- 
tion IS  usually  directed  to  stand  over  till 
the  hearing,  or  till  after  a  trial  at  law,  tlie 
defendant  m  the  mean  time  being  ordered 
to  keep  an  account  of  the  number  of 
copies  sold ;  but  where  circumstances  re- 
quire it,  an  injunction  is  sometimes 
granted  pending  the  trial  of  the  legal 
right.  See  W^cot  v.  Walker,  7  Yea.  1 ; 
WUkins  V.  Aikin,  17  Yes.  422 ;  JoHie  n. 
Jacques,  1  Blatchf.  626;  Miller  9.  Mo- 
Elroy,  1  Am.  Law  Reg.  205,  and  cases 
cited  fiMTd,  note  (p). 

{t)  Sweet  17.  Cater,  11  Sim.  572;  Cot 
buxii  V.  Duncomb,  9  Sim.  151. 
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tion  will  be  giyen  him  upon  such  terms  as  the  rights  and  interests 
of  all  parties  seem  to  require,  (u) 

*  It  may  be  added,  tiiat,  if  tiie  mischief  by  the  in-  *  267  ay 
fringement  be  obviously  insignificant,  the  court  will  not 
hear  the  case,  (t;) 

It  may  be  that  the  infringement  complained  of  is  of  such  a  kind 
that  its  existence  may  be  ascertained  at  once  by  inspection.  This, 
then,  the  court  will  do.  But  in  this  country  it  is  seldom  that  the 
judges  go  into  any  detailed  comparison  of  the  two  books,  to  ascer- 
tain whether  there  be  or  be  not  an  infringement.  In  England,  it 
may  be  inferred  from  some  cases  that  the  courts  go  farther  in 
this  direction  than  they  do  here.  («^)  With  us  it  is  a  very  gen* 
era!  praetiee  to  refer  the  case  to  a  master,  with  general  directions^ 
or  sometimes  with  very  special  directions,  to  examine  the  two 
books,  and  report  in  detail  all  the  facts  he  finds,  which  may  bear 
upon  the  question  of  infringement.  Upon  this  report  the  final 
hearing  is  usually  had.  (x) 

The  bill  commonly  prays  for  an  account  by  the  defendant. 
And  this  is  commonly  granted.  The  terms  and  method  of  ac- 
count are  specified  with  greater  or  less  minuteness,  as  counsel 
may  suggest  or  require,  and  the  court  think  right.  The  main 
purpose  of  the  court  is,  tiiat,  if  on  a  final  hearing  the  plaintiff 
prevails,  the  court  may  have  in  their  possession  all  the  facts  nee* 
essary  to  enable  them  to  do  him,  by  their  decree,  whatever  justice 
the  law  allows,  (y) 

(«)  Ifftwmaa  v.  Tegg,  S  Rum.  385;  oomparison  of  books  alleged  to  be  ft 
Bohn  r.  Bogoe,  10  Joi.  420 ;  UniT.  of  plnwj.  Bat  the  usual  piac&e  is  to  refer 
Oxford  V,  Bucbatdson,  6  Ves.  689,  706 ;  the  subject  to  a  master,  who  then  reports 
ChappeU  v,  Pni^>  4  Y.  &  C.  485;  Pier-  whether  the  books  differ,  and  in  what 
poot  v«  Fowle^  a  Wood.  &  M.  85.  As  to  respects ;  and  upon  snch  a  report  the 
the  extent  of  the  injunction  where  only  court  usually  acts  in  making  ito  inter- 
part  of  the  original  work  has  been  ap-  loctttorr,  as  well  as  its  final  decree."  2 
piopriatod,  see  mU,  note  {d\,  Starr,  £q.  Jnr.  §  941.    See  also  Folsom 

{V)  BaUy  v,  '^lor,  1  Rus.  A  M.  73;  ».  Manh,  2  Story,  100;  Webb  v.  Powers, 

Whtttmgham  v.  Wooler,  2  Swanst.  428;  2  Wood.  &  M.  497;   Story  v.  Holoombe, 

Webb  V.  Powers,  1  Wood.  &  M.  522.  4  MoLean,  306;  Gieene  v.  Bishop,  1  Clif. 

(w)  JaRoldi>.Honlstim,8K.aj.708;  186;  Lawrence  v.  IHma,  C.  C.  U.  8.  Mass. 

Spiers  o«  Brown,  6  W.  R.  352 :  Pike  9.  Dist  1869. 

I^holaB,  L.  R.  5  Ch.  Ap.  251 ;  Murray  v.         (y)  See   Colbum  p.  Simms,  2  Hare, 

Bone»  1  Drew.  868.  543;  Qrierson  v.  Eyre,  9  Yes.  341 ;  Kelly 

(xj  The  American   pzactioe   Is   thus  v.  Hooper,  1  T.  &  C.  (Ch.)  197;  Bafly  v. 

stated  by  Judge  Story :  "In  some  cases  Taylor,  1  Rus.  &  M.  78 ;  Hogg  v.  Kirby, 

of  this  nature  ft  oooft  of  equity  w{U  take  8  Yea.  915 ;  2  Sloiy,  Sq.  Jnrrf  988. 
upon  HMif  the  task  of  iMpeetkm  and 
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•267 Of  •CHAPTER  XV. 

ON  TBADE-MASKS. 

Sbct.  I. —  What  a  Trademark  i$. 

The  Statate  of  July  8,  1870,  to  which  we  have  referred  as 
the  statate  now  goveming  the  law  of  patents  and  of  copy- 
rights,  also  provides  for  and  protects  trade-marks,  (a)  ^    From 

(a)  The  Act  of  July  6,  1870,  §|  77  to  and  that  no  other  person  has  the  right  to 

84,  indosive,   proyides   mhntantially   as  such  nae,  either  in  the  identical  form,  or 

f oUowB :  —  having  such  near  resemhlance  thereto  as 

§  77.  That  anj  person  or  firm  domi-  might  be  calculated  to  deceive,  and  that 
died  in  the  United  States,  or  any  oorpo-  the  description  and  fac-similes  presented 
ration  therein,  and  any  person,  firm,  or  for  record  are  tme  copies  of  tne  trade- 
corporation  belonging  to  any  foreign  mark  sought  to  be  protected, 
country,  which,  by  treaty  or  convention,  §  78  provides  that  such  trade^nark  shall 
affords  similar  privileges  to  dtisens  of  remain  in  force  for  thirtif  yean  from  the 
the  United  States,  who  are  entitled  to  date  of  re^^istration,  except  when  it  ap- 
the  exdusive  use  of  any  lawful  trade-  plies  to  articles  not  manu&ctured  in  this 
mark,  or  who  intend  to  adopt  any  trade-  country,  and  where  it  reodves  protection 
mark  for  exdudve  use  in  the  United  under  the  laws  of  a  foreign  country  for  a 
States,  may  obtain  protection  for  said  shorter  period,  in  which  case  it  shall  cease 
trade-mark  by  complying  with  the  f ol«  to  have  any  force  under  this  act  at  the 
lowing  requirements:  1.  By  recording  at  same  time  that  it  becomes  of  no  effect 
the  Patent-Office  the  names  of  the  parties,  elsewhere ;  while  in  force  it  shall  entitle 
their  reddences,  and  place  of  business,  the  person,  &c.,  registering  to  the  ex- 
S.  The  class  of  merchandise  and  the  par-  dusive  use  thereof,  so  far  as  regards  the 
ticular  description  of  foods  comprised  in  description  of  goods  to  which  it  is  appro- 
such  dass,  by  which  tne  trade-mark  has  priated  in  the  statement  filed  under  oath ; 
been  or  is  intended  to  be  appropriated,  and  no  other  person  can  lawfully  use  the 
3.  A  description  of  the  trade>mark  itself,  same  or  any  colorable  imitation  thereof, 
with  fac-similes  thereof,  and  the  mode  in  Provided  that,  six  months  prior  to  the 
which  it  has  been  or  is  intended  to  be  expiration  of  the  thirty  years,  application 
applied  and  used.  4.  The  length  of  time,  may  be  made  for  a  renewal  of  resistrar 
iz  any,  during  which  the  tnuie-mark  has  tion ;  and,  on  payment  of  the  same  lee  as 
been  used.  5.  The  payment  of  a  fee  of  before,  an  extension  shall  be  granted  for 
twenty-five  dollars,  m  the  same  manner  the  further  term  of  thirty  yean.  "And 
and  tor  the  same  purpose  as  the  fee  re-  provided  further,  that  nothing  in  this 
quired  for  patents.  6.  The  compliance  section  shall  be  construed  as  abridging, 
with  such  regulations  as  may  be  pre-  or  in  any  manner  affecting  un&vorably, 
scribed  by  the  Commissioner  of  Patents,  the  claim  of  any  person,  &c.,  to  any  trade- 
7.  The  filing  of  a  declaration,  under  oath,  mark  after  the  expiration  of  the  tetm  for 
by  the  person  claiming  the  trade-mark,  which  such  trade-mark  was  registered." 
tnat  he  has  a  right  to  the  use  of  the  same,  §  79.  Any  person  counterfeiting  such 

1  United  States  v.  Steflbns,  100  U.  8.  83,  dedared  that  property  m  trade-marks  de- 
pended for  its  protection  nnon  the  common  law  and  the  various  State  statutes,  and  was 
ndther  created  Vy,  nor  relied  for  its  enforcement  upon,  this  act  of  Congress,  and  dedded 
that  the  legislation  of  Congress  relating  to  trade-marks  was  unconstitutional,  as  being 
neither  within  the  clause  of  the  Constitution  respecting  patents  or  copyrights,  nor  that 
aathoridng  the  regulation  of  fbrdgn  and  intentate  commerce  or  with  the  Indiaos. 
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*  the  language  of  the  statute  it  would  seem  that  ^^  mer-  *  257  ba 
chandise  "  and  '^  goods  "  were  to  be  the  subjects  of  trade- 
marks ;  and  it  has  been  held  that  a  mere  ^^  product  of  nature  " 
could  not  be  protected  by  a  trade-mark,  (^aa)  ^ 

A  trade-mark  may  be  defined  as  a  name  or  device  used  by  a 
seller  in  connection  with  goods  sold  by  him,  to  indicate  that  they 
are  made  by  him,  or  that  he  has  some  exclusive  right  to  sell  them, 
and  thus  to  secure  to  him  the  profits  arising  from  the  peculiar 
character  of  the  goods  bearing  that  mark. 

The  right  to  be  protected  in  the  use  of  trade-marks,  by  which 
we  mean  the  rule  of  law  which  prohibits  the  false  assumption  by 
a  stranger  of  such  a  name  or  device,  or,  as  it  is  called  in  the  ear- 
liest case  on  the  subject,  such  a  marky  is  very  ancient.  The  first 
case,  so  far  as  we  can  learn  from  the  reports,  occurred  in  22  Eliz. 
or  82  Eliz.  It  is  mentioned  by  Doddridge^  J.,  in  Popham's  Re- 
ports, (b)  and  again  by  the  same  judge,  in  a  report  of  the 
same  case  in  Croke.  (c)    Our  *  notes  will  show  that  Dod-  *  257  bb 

tnule-oiark  shall  be  lUble  to  ftn  action  for  trade-mark  which  has  been  firandulently 

damagee,  and  putj  aggrieved  may  also  obtained,  or  which  has  been  formed  an!l 

have  a  writ  <n   injunction.    The  Com-  used  with  the  desisn  of   deceivinff  the 

miMionftr  of  Patents  shaU  not  receire  any  pnblic  in  the  porchase  or  nse  of  any 

proposed  tiade-mark  which  cannot  become  article  of  merchandise." 
a  lawfol  trade-mark,  or  which  is  merely         (aa)  Hence  the  rights  of  a  trado-mark 

the  name  of  a  person,  Ac,  nnaccompanied  were  refused  to  "  Uongrese   Water "  in 

by  any  mark  distingaishing  it  from  the  Conness  and  Empire  Spring  Ck>.  v.  High 

same  name  when  vmd  by  other  persons,  Bock  Congress  Spring  Co.  57  Barb.  526. 
or  which  is  the  same  as  or  closely  re-         {b)  Southern  v.  Sow,  Popham,  144. 

semhies  a  mark  already  registered.  "  Doderidge  said  that,  S2  Eliz.  an  action 

§  80  treats  of  evidence  of  registration,  on  the  case  was  brouffht  in  the  Common 

Ac,  in  a  tiado-mark  suit.  Pleas  by  a  clothier,  that  whereas  he  had 

§  81  gives  authority  to  Commissioner  mined  neat  reputation  for  his  mi^Ung  of 

to  make  rules  and  re^pilations,  &c  his  doth,  by  reason  whereof  he  had  great 

f  8S.   Person  making  fraudulent  appli-  utterance,  to  his  great  benefit  and  profit ; 

cation  for  registry,  makmg  fraudulent  en-  and  that  he  used  to  set  his  mark  to  his 

tries,  Ac,  liable  in  damages  to  any  person  doth,  whereby  it  should  be  known  to  be 

injured  thereby.  his  cloth ;  and  another  dothier,  perceiving 

I  88.    "Nothing  in  this  act  shall  pre*  it,  used  the  same  mark  to  his  iU-made 

vent,  lessen,  impeach,  or  avoid  any  remedy  doth,  on  purpose  to  deceive  him ;  and  it 

at  law  or  in  equity  which  anv  party  ag-  was  resolved  that  the  action  did  well  lye." 
grieved  by  any  wrongful  use  of  anv  trade-         (e)  Southern  v.  How,  Cro.  Jac  471. 

mark  might  have  had  if  this  act  had  not  "  Doderidge  cited  a  case  to  be  adjudged, 

been  passed."  88  Elis.  in  the  Conunon  Pleas.    A  dothier 

I  84.    No  action  shall  be  maintained  of  Oloucestorshire  sold  very  good  doth, 

under  this  act  by  any  person  claiming  a  so  that  in  London,  if  they  saw  any  doth 

tnule^nark  "which  is  used  or  daimed  in  of  his  mark,  they  would  buy  it  without 

may  unlawful  business,  or  upon  any  aztide  searching  thereof ;  and  another  who  made 

which  is  injurious  in  itself  or  upon  any  iU  doth  put  his  mark  upon  it  without  his 

1  But  Congress  Spring  Ca  r.  High  Bock  Spring  Co.  45  N.  T.  291,  on  appeal,  re- 
versed Congress,  Ac  Co.  v.  High  Bock,  &c  Co.  67  Barb.  526,  supra,  and  dedded  that 
the  owner  of  a  peculiar  product  of  nature  like  natural  minend  water,  who  has  applied  to 
it  a  conventional  name,  as  "Conffvess,''  by  which  it  has  become  generally  known,  and 
under  which  it  has  been  extensiveiy  sold  by  him  as  a  usefiil  artide,  is  entitled  to  be  pro* 
tected  in  the  exdusi?e  nse  of  such  name  as  his  trade-mark  in  the  sale  of  the 
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dridge's  words  are  reported  in  the  two  hockn  quite  dijSerently.  Aa 
given  in  Popham,  th^  would  lesre  it  nneertun  whether  the  aetioD 
were  brought  by  one  whose  trade^mark  had  be^n  falsified,  or  bj  a 
purchaser  who  had  been  deceived  by  this  falsification  and  led  by  it 
to  purchase  goods  of  inferior  quality.  But,  as  reported  in  Cro. 
James, — and  it  must  be  the  same  case,  although  Popham  dates 
it  ten  years  earlier  than  Croke,  and  the  name  of  it  is  given  by 
neither, — it  is  certain  that  the  action  was  ease  on  the  deceit,  and 
was  brought  by  the  purchaser  of  the  goods.  This  is  important, 
as  showing  that  the  foundation  of  the  law  of  trade-marks  was  not 
a  property  in  them  by  the  trader,  but  the  injury  to  the  purchaser 
of  the  goods  caused  by  the  fraudulent  falsification  of  the  mark. 

A  trade-mark  may  be  a  device  or  symbol  which  may  be  in  itself 
meaningless,  or  it  may  as  a  descriptive  word  indicate  the  origin, 
nature  and  character  of  the  chattel,  or  it  may  consist  of  the  name 
of  a  person  together  with  some  device.  In  these  respects,  they 
are  of  indefinite  variety.  The  essential  point  is,  that  it  should  be 
used  to  designate  the  true  origin  and  ownership  of  the  article  to 
which  they  are  affixed.  (<2)  ^  Whatever  they  are,  whether  names, 
words,  figures  or  symbols,  if  they  do  not  relate  to  or  indicate  the 
origin  and  the  ownership  of  the  article,  but  are  intended  only  to 
express  their  name  or  describe  their  quality,  they  are  not,  properly 


priTity;  and  an  action  upon  the  case  was 
orooffiit  by  him  who  booffht  the  cloth,  for 
thitoeceit;  and  adjodxed  maintainable." 
Com.  Dig.  Action  on  tne  case  for  Deceit 
A.  9,  thns  citee  the  same  case  from  Cra 
Jac. :  "  So  (i.  e.,  an  action  will  lie)  if  a 
clothier  eell  bad  clotha,  upon  which  he 
pnt  the  mark  of  another  wno  made  good 
clothe."  The  nme  case  is  also  reported 
in  a  RoUe,  SS,  where,  after  atating  that  it 
was  held  that  an  action  on  the  case  lay 
aranst  the  clothier,  the  reporter  says: 
"  Bnt  Mr.  Jnetice  Doddridge  did  not  say 
whether  the  action  was  brought  by  the 
clothier  who  originally  had  t&  mark,  or 
by  the  vendee,  bat  $embU  gue  gut  gntr  U 
tfendee," 


id)  Fetridge  v.  WeUe,  4  Abb.  Pr.  144  ; 
Stokes  r.  Landgraff,  17  Barb.  608 ;  Ajaoa- 
keag  Man.  Co.  v.  Spear,  2  Sandf.  Sap.  Ct. 
609;  Corwin  v.  Daly,  7  Boew.  82S;  Falk- 
inbarg  o.  Lacy,  35  CaL  64;  Newman  r. 
Alvord,  49  Barb.  568;  Filley  v.  Faeaett^ 
44  Mo.  168;  Fergneon  v.  Darol  Milla,  S 
BrewB.  316;  Dixon  Crucible  Ca  v.  Gn^- 
genbeim,  2  Brews.  321.  The  name  of  m 
place  where  goods  are  manofactored  may 
DO  adopted  as  a  trade^nark,  as  affainat  a 
person  liying  in  another  place,  Newman 
V,  Alvord,  49  Barb.  588.  bat  not  aninat 
one  living  in  the  same  place.  The  Brook- 
lyn White  Lead  Co.  v.  Mesoiy,  26  Barb. 
419. 


^  It  is  not  essential  to  property  in  a  trade-mark  that  it  should  indicate  any  particular 
person  as  the  maker  of  the  article  to  which  it  is  attached ;  it  may  represent  to  the  pur- 
chaser the  quality  of  the  thing  offered  for  sale,  and  in  that  case  is  of  value  to  any  nenoii 
interested  in  putnng  the  commodity  to  which  it  is  applied  upon  the  market,  and  he  in 
entitled  to  protection  in  its  use,  Oodlllot  v,  Harris,  81  N.  T.  26S;  thus,  nnmemls  arbi- 
trarilv  selected,  used  in  combination  with  other  devices  to  denote  orijnn  of  floods^  form 
a  valid  trade>mark,  Lawrenoe  M%.  Co.  v.  Lowell  Mills,  129  Mass.  826 ;  or  die  name  of 
tt  plaoe,  as  "Akron  Cement,"  Newman  v.  Alvord,  51  N.  Y.  189 ;  or  pictores,  symbols, 
or  a  peculiar  form  or  ftahion  of  label,  or  simply  of  a  word  or  words,  Hier  v.  AbraboMi 
82  N.  T.  519. 
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speaking,  trade-marks,  (e)  ^  K,  however  any  one  invents 
a  *  new  word  to  designate  an  article  made  by  bim,  he  *  257  be 
may  obtain  an  exclusive  right  to  it  as  his  trade-mark, 
although  the  word  indicates  the  nature  or  composition  of  the  arti- 
cle, (tfe)  This  principle  has  been  adopted  in  England,  although 
held  not  to  apply  where  the  article  is  patented,  as  the  name  then 
becomes  identified  with  the  goods,  (^ef)  Although  words  in  com- 
mon use  and  not  of  themselves  denoting  ownership  or  origin  can- 


(e)  See  cases  cited  in  note  {d).  In 
Town  r.  Stetson,  5  Abb.  Pr.  (n.  8.)  218, 
protection  was  songht  for  the  name  "  De- 
siccated Codfish/'  but  this  was  held  a  mere 
term  of  description,  and  an  injunction  was 
refnsed.  So  in  Wolfe  v.  Goulard,  18  How. 
Pr.  64,  the  name  "  Schiedam  Schnapps  *' 
was  refnsed  protection  for  a  siihilar  rea* 
son;  while  in  Corwin  v.  Daly,  7  Bosw. 
232,  the  words  "  Clnb-Honse,"  applied  to 
gin,  was  considered  indicative  of  qualitj 
onlj,  and,  as  snch,  not  capable  of  exclu- 
sive appropriation  as  a  trade-mark.  In 
this  case,  Jndge  Robertson,  after  an  elabo- 
rate examination  of  the  authorities,  in 
which  he  shows  that,  in  many  cases  where 
injunctions  were  granted,  the  imitation 
was  in  the  manner  and  form  of  present- 
ing^he  words,  and  not  merely  in  the  use 
ox%e  words  themselves,  concludes  by  say- 
ing :  "  None  of  the  cases  enumerated  im- 
puffn  the  doctrine,  that  names  having  a 
definite  and  estabUshed  meaning  in  the 
language,  which  do  not  indicate  owner- 
ship or  origin,  or  something  equivalent, 
cannot  be  appropriated  by  one  so  as  to 
exclude  a  similar  use  by  others."  See 
also  Bininger  v.  Wattles,  28  How.  Pr. 
206;  Gillott  p.  Esterbrook,  47  Barb.  455, 
affirmed  in  48  N.  Y.  374;  The  Leather 
Cloth  Co.  V.  The  American  Leather  Cloth 
Co.  11  H.  L.  C.  523;  Liebig^s  Extract  of 
Meat  Co.  v.  Hanbury,  17  L.T.  Rep.  (n.  s.) 
298.  But  in  Braham  v.  Bustard,  1  Hem. 
&  M.  447,  the  defendants  were  restrained 
from  using  the  word  "  Excelsior,"  as  ap- 
{idied  to  a  particular  kind  of  soap.  And 
see  Boardman  v,  Meriden  Britannia  Co. 
35  Conn.  402. 

{ee)  In  Burnett  v,  Phalon,  9  Bosw.  192, 
the  court  say :  "  Every  man  has  a  right 


to  the  reward  of  his  skill,  his  energy,  and 
his  honest  enterprise,  and  when  he  has  ap- 
propriated as  his  trade-mark  letters  com- 
bined into  a  word  before  unknown,  and 
has  used  that  word,  and  long  published  it 
to  the  world  as  his  adopted  trade-mark,  he 
has  acquired  rights  in  it  which  the  courts 
will  protect."  In  this  case  the  word  in 
question  was  the  word  "  Cocoaine,"  which 
had  been  invented  by  the  plamtiff,  and 
applied  by  him  to  a  peculiar  preparation 
for  tbe  hair,  made  in  part  from  cocoa  and 
oil.  So  in  Caswell  v,  Davis,  4  Abb.  Pr. 
(v.s.)  6,  the  term  "  Ferro-phosphorated," 
forming  a  part  of  the  name  of  a  medicine, 
was  protected  as  beinff  a  new  word,  al- 
though it  indicated  the  ingredients  of 
which  the  article  were  composed.  In  I^ 
vis  V,  Kendall,  2  R.  I.  569,  the  name  of 
the  plaintiff's  medicine,  "  Vegetable  Pain- 
killer," was  held  a  ^ood  trade-mark.  So 
of  a  new  combination  of  words  forming 
the  name  of  a  newspaper.  Matsell  v. 
Flanagan,  2  Abb.  Pr.  [v.  s.)  459.  See 
also  Wolfe  V.  Goulard,  18  How.  Pr.  64. 
But  in  Fetridjje  v.  Wells,  4  Abb.  Pr. 
144,  the  doctrine  laid  down  in  Burnett 
V.  Phalon,  is  considered  as  doubtful  in 
point  of  principle.  The  plaintiff  save  his 
Dook-store  the  name  <»  "Antiquarian 
Book-store,"  and  used  this  name  in  his 
advertisements  and  business  transactions. 
Heldf  that  he  had  no  exclusive  right  to  it 
as  a  trade-mark.  Choynski  v.  Cohen,  39 
Cal.  501. 

(«/*)  In  an  English  case,  where  an 
inventor  had  for  many  years  called  his 
manufacture  "  The  Original,"  another 
manufacturer  was  enjoiuM  a^inst  using 
those  words.  Young  v.  MacRae,  9  Jur. 
(n.  8.)  822. 


1  Gilman  v.  HunneweD,  122  Mass.  189;  Van  Beil  r.  Prescott,  82  N.  Y.  630.  But 
Dunbar  v.  Qlenn,  42  Wis.  118,  decided  that  the  word  "Bethesda,"  as  applied  to  plain- 
^fP»  spring,  to  indicate  its  origin  and  ownership,  and  not  as  a  generic  or  geographical 
name,  or  as  merely  descriptive  of  the  article,  was  a  valid  trade-mark,  and  would  be  pro- 
tected. The  mere  idea  represented  by  some  figure  on  an  article  sold  for  polishing  pur- 
poses, that  it  will  make  things  briarht  enouj^h  to  be  used  as  mirrors,  was  hdd  not  to  oe  a 
subject  for  appropriation  as  a  trade-mark,  in  Enoch  Monran's  Sons'  Co.  v.  Troxell,  89 
N.  Y.  292. 
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not  generally  be  appropriated,  it  has  been  held  that  where  the  use 
imparted  a  new  attribute,  meaning,  or  office  to  the  word,  in  no 
way  trenching  upon  any  previous  use  or  purpose  to  which  it  had 
been  applied,  it  might  be  adopted  as  a  trade-mark,  (e^) 

Some  difficulty  has  been  found  in  applying  the  general  rule 
above  stated.  If  a  man,  by  greater  care,  skill  or 
*  257  bd  *  honesty  makes  a  certain  article  better  than  others  make 
it,  and  informs  all  purchasers  by  a  mark  on  the  article 
that  it  is  of  his  make,  a  purchaser  who  wishes  to  buy  that  article 
must  not  be  cheated  into  buying  another  article,  by  some  one  who 
falsely  puts  upon  it  the  mark  used  by  the  maker  to  designate  his 
work.  And  if  the  maker  profits  by  his  reputation,  and  puts  the 
mark  to  secure  this  profit,  he  must  not  be  cheated  out  of  it. 

But  if  a  maker  chooses  to  assert  that  his  wares  are  of  extraor- 
dinary excellence,  and  puts  a  label  on  them  simply  expressing 
this,  as  "  extra  superfine  all-wool  broadcloth,"  another  may  say 
his  cloth  is  quite  as  good,  and  assert  this  by  affixing  to  them  the 
very  same  label;  and  the  purchaser  must  look  out  for  himself. 
The  distinction  is  this: — the  law  does  not  undertake  to  guard 
any  one  against  or  give  him  compensation  for  the  inferior  quality 
of  the  goods  he  buys ;  it  says  to  him  caveat  emptor;  he  must  as- 
certain for  himself  the  quality  of  the  goods,  or  take  a  warranty. 
But  the  law  will  protect  him  against  the  deception  which  would 
cause  him  to  buy  a  certain  article  when  he  supposed  he  was  buying 
and  paying  for  a  different  article.  If  A  has  a  high  reputation  for 
making,  we  will  say,  gloves,  and  B  sells  to  C  other  gloves,  falsely 
asserting  that  they  were  made  by  A,  it  might  be  that  C  would 
have  his  remedy  for  the  fraud ;  but  it  is  certain  that  A  would  be 
without  remedy,  unless  he  had  the  practice  of  placing  a  definite 
mark  upon  his  own  gloves  by  which  they  might  be  known  and 
recognized  as  of  his  manufacture,  and  in  that  way  distinguished 
from  all  others,  and  this  mark  were  falsified  by  B.  Such  a  mark 
would  be  A's  trade-mark.  It  must  be  intended  by  him  as  his 
trade-mark,  and  known  and  recognized  as  such.  And  tlie  fraud, 
for  which  he  has  his  remedy,  consists  in  the  use  by  another  of 
this  mark,  for  the  purpose  of  deception,  or  in  such  a  way  as  to 
lead  to  deception. 

{eg)  Meflserole  v.  Tynberg,  4  Abb.  Pr.  McAndrew  v.  Baasett,  10  Jnr.  {v.  s.)  492. 
{v.  8.)  459 ;  Newman  v.  Alrord,  49  Barb.  In  all  theee  casee  proper  names,  either  of 
688;  Barrows  v.  Knight,  6  R.  L  434;  men  or  of  places,  were  used  as  trade- 
Howard  V.  Henriqnes,  3  Sand.  Ch.  725 ;  marks. 
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The  legal  test  must  always  be.  Did  the  mark  itself  ascribe  the 
manufacture  to  him  who  used  the  mark  ?  It  might  be  that  a 
mark  would  do  this,  or  might  after  a  while  become  capable  of 
doing  this,  because  of  the  general  recognition  of  this  mean- 
ing, although  it  contained  no  name  nor  initials  nor 
*  other  indication  of  a  name.  But  such  cases  must  be  *  257  be 
rare ;  if  a  man  used  a  mark  which  in  no  way  referred 
to  him,  the  reasonable  presumption  would  be  against  his  intention 
to  mark  the  thing  in  that  way  as  his  own.  (/)  But  it  would 
seem  to  be  now  well  settled  by  the  decisions,  that  any  arbitrary 
symbol,  though  in  itself  meaningless,  may  be  adopted  as  a  trade 
mark,  if  it  has  never  before  been  applied  to  a  similar  purpose,  (g) 
The  safest  course  is  to  follow  the  custom  which  is  now  nearly  if 
not  quite  universal ;  and  that  is,  to  connect  with  a  mark  a  name 
or  designation  which  should  connect  the  thing  bearing  the  mark, 
with  the  man  who  uses  the  mark. 


(/)  "The  moment/' says  Judge  Roih 
ertMn, "  that  the  straight-forward  and  sim- 
ple mode  of  indicating  ownership  by  the 
owner's  name,  is  abandoned,  the  burden 
is  thrown  upon  the  complaining  party  of 
showing  that  the  designation  used  does 
not  mean  something  relating  to  the  qualitv 
of  the  article,  or  some  other  attnonte. 
Corwin  v,  Daly,  7  Bosw.  222.  So  Hobba 
r.  Francais,  19  How.  Pr.  567.  On  the 
other  hand,  in  Williams  o.  Johnson,  2 
Bosw.  1,  Judge  Woodruff  aajn:  "If  the 
plaintiffs  had  chosen  to  stamp  their  soap 
with  some  impression,  having  no  other 
meaning  than  to  distinguish  Bieir  manu- 
facture Irom  that  of  others,  and  had  given 
it  out  as  their  mark,  and,  by  this  discrimi- 
nation, soap  of  their  manufacture  had  ac- 
quired reputation  and  sale,  they  would  be 
plainly  entitled  to  protection.  And,  in 
this  case,  it  was  considered  a  proper  ques- 
tion for  a  juiT,  whether  the  words  "  Genu- 
ine Yankee  "  had  been  used  by  the  plaintiffs 
to  designate  ownership,  or  merely  as  words 
of  qnuity.  So  in  Barrows  v,  lELnight,  6 
R.  1.  434,  plaintiffs  claimed  a  trade-mark 
in  the  words,  "Roger  Williams  Long 
Cloth,"  aa  applied  to  goods  of  their  mann- 
facnize,  ana  it  waa  Sid  to  be  a  question 


for  the  jury,  whether  the  goods  bearing 
that  mark  were  known  by  the  public  as 
the  manufacture  of  the  pliuntiff . 

(y)  Thus,  in  Gillott  v.  Esterbrook,  47 
Barb.  455,  affirmed  in  48  N.  Y.  374,  the 
number  303,  used  as  a  trade-mark  on  pena, 
was  protected.  In  Harrison  v.  Taylor,  11 
Jur.  (n.  s.)  408,  the  figure  of  an  ox  was 
placed  by  the  plaintins  on  the  boxes  of 
mustard  put  up  by  them,  and  held  a  good 
trade-mark.  In  Edleston  v.  Edleston,  9 
Jur.  (n.  8.)  479^  the  figure  of  an  anchor 
was  used  to  designate  the  plaintiff's  iron. 
And  in  Kinahan  u.  Bolton,  15  Irish,  Ch. 
75,  the  letters  L.  L.  used  to  designate  a 
particular  brand  of  whiskey,  were  consid- 
ered a  good  trade-mark,  although  the 
plaintiffs  always  placed  their  own  name 
upon  their  labiels  in  addition.  See  also, 
Motley  V.  Downman,  3  My.  &  Cr.  1 ;  Hall 
V.  Barrows,  10  Jur.  (n.  b.)  55;  Cartier  v. 
Carlile,  8  Jur.  (n.  s.)  183;  Ransome  v. 
Bentall,  3  L.  J.  (k.  b.)  Ch.  161 ;  McAn- 
drew  V.  Bassett,  10  Jur.  (k.  s.)  492 ;  Mes- 
aerole  v.  Tynberg,  4  Abb.  Pr.  (n.  s.)  459; 
Davis  V.  KendaB,  2  R.  I.  569;  Dale  v, 
Smithson,  12  Abb.  Pr.  237;  Seizo  o. 
Provezende,  £ng.  £q.  Bep.  1  Ch.  Ap 
192. 
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SECTION  n. 


OF  THE  RIGHT  WHICH  A  TBADE-MABK  SECURES. 


The  law  of  trade-marks  was  originally  founded  upon  the  fraud 
of  him  who  used  them  falsely,  and  upon  that  fraud  as 
*  267  hf  *  practised  on  the  buyer.  It  was  a  second  and  a  distinct 
step  which  extended  this  law  to  the  fraud  practised  on 
the  seller.  By  this  step  it  protected  him  against  the  injury  sus- 
tained by  him  from  the  use  by  another  of  his  trade-mark,  and  this 
is  the  principle  of  the  recent  statutory  provision.  It  protects  him 
in  the  enjoyment  of  a  right  which,  even  at  common  law,  came 
very  near  to  being  a  right  of  property.  No  one  has  ever  doubted 
that  the  exclusive  right  secured  by  a  patent  or  copyright  is  re- 
garded in  law  as  a  property.  And  now  the  same  statute  which 
regulates  patents  and  copyrights  includes  trade-marks,  and  makes 
the  exclusive  right  to  use  a  trade-mark  analogous  at  least  to  that 
secured  by  patent  or  copyright,  and  a  right  of  property,  or  some- 
thing very  like  that  right. 

Although  the  statute  has  now  come  in  aid  of  the  common  law  in 
the  matter  of  trade-marks,  the  earlier  adjudication  on  the  nature  of 
the  right,  or  the  property,  has  not  lost  its  interest  nor  its  usefulness. 
And  we  give  tte  leading  cases  on  this  subject  in  our  notes,  (gg) 


{go)  This  question  was  fully  discussed, 
and  mially  settled  in  the  several  cases  of 
Taylor  v.  Carpenter,  in  the  Circuit  Court 
of  the  United  States,  and  in  the  Court  of 
Chancery  in  New  York.  The  plaintiffs, 
citizens  of  England,  were  manufacturers 
of  thread,  which  was  largely  exported  to 
the  United  States  and  had  there  gained  a 
Talnable  reputation.  The  defenduit,  a  cit- 
izen of  Massachusetts,  also  a  manufac- 
turer of  thread,  had  been  in  the  habit  of 
placins  upon  his  own  thread  labels  marked 
with  the  plaintiff's  name,  and  in  every  re- 
spect closely  imitating  those  used  by  the 
plaintiff  upon  his  own  eoods.  One  of  the 
principal  grounds  of  defence  relied  on  was 
that  tne  plaintiffs,  being;  aliens,  had  no 
right  to  a  trade-mark  in  this  country  which 
an  American  court  would  protect.  But 
Chancellor  WalwoHh  said :  "  The  fact  that 
the  complainants  are  subjects  of  another 
government,  and  the  defendant  is  a  citizen 
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of  the  United  States,  as  stated  in  the  an- 
swer, cannot  alter  the  rights  of  the  parties 
or  deprive  the  complainants  of  the  ^vor- 
able  mterposition  of  the  court,  if  those 
rights  have  been  violated  by  the  defend- 
ant. So  far  as  the  subject-matter  of  the 
suit  is  concerned,  there  is  no  difference 
between  citizens  and  aliens."  11  Paige, 
292.  On  appeal  to  the  court  for  the  cor- 
rection of  errors,  the  decree  was  affirmed. 
2  Sandf .  Ch.  51 1 .  In  another  suit  between 
the  same  parties  in  the  United  States  Cir- 
cuit Court  in  Massachusetts,  Storify  J.,  said  : 
"It  is  sug^ted  that  the  plamtiffs  are 
aliens.  Be  it  so.  But  in  the  courts  of  the 
United  States,  under  the  Constitution  and 
laws,  they  are  entitled  to  the  sameprotec- 
tion  of  their  rights  as  citizens.  There  is 
no  difference  between  the  case  of  a  citizen 
and  that  of  an  alien  friend  when  his  rights 
are  openly  violated."  3  Story  C.  C.  Kep. 
459.    Finally,  in  an  action  on  the  case  for 
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♦SECTION  m. 


2blbg 


WHO  MAY  HAVE  A  TBADE-MABK. 

We  do  not  see  that  the  statute  determines  this.  It  only  pro- 
rides  that  oar  own  citizens  and  certain  aliens,  if  they  "  are  en- 
titled to  the  exclusive  use  of  any  lawful  trade-mark,  or  who  intend 
to  adopt  and  use  any  trade-mark  for  exclusive  use  within  the 
United  States,"  may  be  protected  in  such  use  by  using  the  means 
indicated.  As  any  one  may  buy,  and  any  one  may  sell,  there 
would  seem  to  be  no  exception  to  the  rule  that  every  one  who 
makes  and  sells  a  particular  article  may  put  his  trade-mark  upon 
it,  and  have  his  rights  therein  respected  by  all  persons.  Hence 
our  courts  have  heretofore  protected  aliens  equally  with  citizens ; 
and  they  have  done  this  without  reference  to  the  question  whether 
the  country  to  which  the  alien  belongs  protects  a  similar  right  in 
our  citizens  who  may  be  there,  on  the  ground  that  this  protection 
of  the  manufacturer's  trade-mark  is  the  protection  of  the  com- 
munity against  fraud ;  and  that  it  is  equally  the  duty  of  our  own 
courts  to  give  this  protection  to  our  own  community,  whether 
another  government  does  or  does  not  protect  its  own  commu- 
nity. (A) 

The  recent  statute,  however,  expressly  confines  the  right  to 
citizens  of  foreign  countries  which, "  by  treaty  or  convention, 
afford  similar  privileges  to  citizens  of  the  United  States."  It 
would  seem,  therefore,  not  to  be  enough  if  the  courts  of  that  for- 


daniaeM  between  the  same  parties,  Jndge 
Waodlmnf,  after  an  able  examination  of 
the  riff  fata  of  aliens  in  the  courts  of  the 
United  States,  confirmed  the  doctrine  laid 
down  bj  Jndge  Story  and  Chancellor  WaJr 
worth,  2  Wood.  SlM.I.  So  Coates  v.  Hol- 
hrook,  2  Sandf .  Ch.  586 ;  Gillott  v.  Estei^ 
brook,  47  Barb.  455 ;  affirmed  in  48  N.  Y. 
374;  Clark  r.  Clark,  25  Barb.  76.  The 
English  case  of  Delondre  v.  Shaw,  2  Sim. 
Ch.  23T  has  been  thooght  to  maintMn  an 
opposite  doctrine;  but  the  point  actnallj 
'^erided  in  that  case  was  tnat  the  conrt 
would  not  protect  the  copyright  of  a  for- 
eigner, and  on  the  (Question  of  trade-mark 
no  opinion  was  ffiven.  Later  English 
cases  fuUy  adopt  the  riews  expresbed  by 


the  American  courts.  Thus,  in  the  Col- 
lins Co.  r.  Brown,  3  Kay  &  J.  428,  in  which 
the  plaintiffs  were  American  citizens,  Vice- 
Clumcellor  Woody  after  showing  that  the 
question  in  these  cases  is  one  of  fraud, 
says:  "Any  fraud  may  be  redressed  in 
the  country  in  which  it  is  committed,  what- 
ever be  the  country  of  the  person  who  has 
been  defrauded."  So  The  Collins  Co.  r. 
Cowen,  3  Kay  &  J.  423 ;  Farina  r.  Silver^ 
lock,  39  Ene.  L.  &  Eq.  577 ;  Cartier  v,  Car- 
lile,  8  Jur.  (n.  s.)  183. 

(A)  Taylor  u.  Carpenter,  2  Sandf.  Ch. 
603,  3  Story,  C.  C.  Rep.  460,  2  Wood.  & 
M.  1 ;  The  Collins  Co.  v.  Brown,  3  Kav  & 
J.  428;  The  Collins  Co.  v.  Cowen,  3  Kay 
&  J.  423. 
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eign  country  gave  our  citizens  that  protection,  in  the  absence  of 
treaty  or  convention. 

*  257  bh       *  Can  one  who  is  only  the  seller  of  the  goods,  place  on 

them  his  own  trade-mark,  and  claim  protection  for  it  ? 
It  is  primarily  and  essentially  the  right  of  the  manufacturer 
only.  But  it  would  seem,  from  authority,  from  practice,  and  for 
good  reasons,  lawful  for  one  who  is  only  a  seller  to  possess  this 
right  by  derivation  from  the  manufacturer.  We  do  not  mean  by 
transfer  or  assignment,  —  for  that  question  will  be  considered 
presently ;  but  by  some  arrangement  or  connection  with  the  manu- 
facturer, whereby  the  seller  is  made  the  representative  of  the 
manufacturer  in  this  respect.  {%)  It  seems  plain  that  one  who 
buys,  from  a  domestic  or  foreign  manufacturer,  certain  goods 
which  the  manufacturer  sells  as  readily  to  any  one  else,  cannot 
put  his  own  mark  on  them,  and  by  force  thereof  claim  to  be  the 
only  seller  of  those  goods.  But  if  a  manufacturer  —  we  will  say 
of  gloves,  in  Paris  —  has  acquired  an  extensive  reputation  by  the 
excellence  of  his  goods,  and  arranges  with  a  merchant  in  New 
York  that  the  goods  shall  be  sold  to  him,  and  to  no  one  else  in 
tliis  country,  that  merchant  would  have  a  right  to  call  himself  the 

exclusive  importer  of  these  goods,  and  to  indicate  this  by 

*  257  bi    the  use  of  the  manufacturer's  trade-mark,  or  his  *  own, 

or  by  both  united  into  one.    This  would  not  prevent  any 
person  who  could  get  these  goods  in  Europe  from  bringing  them 

(i)  Walton  r.  Crowlev,  3  Blatchf.  C.  C.  oeedB  upon  the  ground,  that  the  compUdn- 
Rep.  440.  In  this  case  tlie  plaintifb  were  ant  has  a  valuable  interest  in  the  good- 
by  an  arrangement  with  the  English  num-  will  of  his  trade  or  business ;  and  that 
nlactnrers  tne  sole  importers  of  the  goods  having  appropriated  to  himself  a  particu- 
to  which  they  affixed  their  own  trade-mark,  lar  label  or  sign  or  trade-mark,  indicating 
It  was  objected  that  the  manufacturers  to  those  who  give  him  their  patronase 
should  have  been  made  parties  to  the  bill,  that  the  article  is  manufactured  or  sold 
but  the  objection  was  overruled,  and  the  by  him,  or  by  his  authority,  or  that  he 
court  said :  "  The  party  whose  interests  carries  on  business  at  a  particular  place, 
are  directly  affected  by  the  wrong  is  enti-  he  is  entitled  to  protection  against  a  de- 
tled  to  proceed  in  his  own  name  to  pro-  fendant  who  attempts  to  pirate  upon  the 
cure  its  suppression,  and  the  person  for  good-will  of  the  plaintiff's  friends  or  cus- 
whom  gooos  are  manufactured  has  the  tomers,  or  the  patrons  of  his  trade  or  busi- 
same  legal  right  to  affix  and  maintain  a  ness,  b^  sailing  under  his  flag  without  his 
special  trade-mark  as  the  manufacturer  authority  or  consent."  See  Taylor  v. 
himself."  In  Partridge  v.  Menck,  2  Carpenter,  2  Sandf.  Ch.  603;  Amoskeag 
Sandf.  Ch.  625,  Chancellor  Walworth  says :  Manuf.  Co.  v.  Spear,  2  Sandf.  S.  C.  599 ; 
"  The  question  in  such  cases  is,  not  wheth-  Dixon  Crucible  Co.  v.  Gu^eenheim,  2 
er  the  complainant  was  the  original  in-  Brews.  321 ;  Lockwood  t\  Bostwick,  2 
ventor  or  proprietor  of  the  article  made  Daly,  521 .  One  may  bring  a  suit  in  his 
by  him,  and  upon  which  he  now  puts  his  own  name  for  the  infringement  of  a  trade- 
trade-mark,  or  whether  the  article  made  mark,  although  others  are  also  interested 
and  sold  by  the  defendant  under  che  com-  in  the  mark.  Dent  v.  Turpin,  2  J.  &  H 
plainant's  trade-mark  is  an  article  of  the  139;  Hine  v.  Lart,  10  Jar.  106. 
same  quality  or  value ;  but  the  court  pro- 
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here,  or  selling  them  here  as  those  very  gloves.  0)  But  he  would 
have  no  right  to  assume  the  trade-mark  which  indicated  that 
he  wasy  by  an  arrangement  with  the  manufacturer,  his  exclusive 
representative  in  this  country,  and  which  therefore  gave  to  the 
buyer  an  authorized  assurance  that  he  was  buying  the  goods  he 
desired  to  buy. 

A  question  has  been  raised,  in  one  case  at  least,  whether  this 
trade-mark  right  may  not  be  connected  in  some  way  with  a  cer- 
tain place.  (A;)      The  case  is   peculiar  in  its  facts,  nor  does 

{j)  Samuel  v.  Burger,  4  Abb.  Pr.  88.  plaintifb  bave  acquired  a  ri^ht  to  prevent 
The  plaintiff  in  this  case  had  porchased,  other  Babeeqaent  tenants  of  the  works  at 
from  one  Brindle,  a  watchmaker  of  ex-  Carmarthen  from  usins  a  mark  which  it 
tensive  reputation,  the  exclusive  riffht  to  is  clear  was  originally  derived  from  thoee 
■tamp  Brmdle's  name  upon  watches  of  works ;  for  although  they  were  not  caUed 
the  plaintiff's  own  manufacture.  The  de-  the  M.  C.  works,  yet  the  persons  carrving 
fendants  offered  for  sale  watches  made  b^  on  the  manufacture  of  tm  plates  at  tnem 
Brindle  himself,  and  stamped  with  his  have  always  used  the  mark  M.  C."  A 
name.  An  injunction  to  prevent  such  question  somewhat  similar  arose  in  the 
sales  was  prayed  for,  but  was  refused,  the  case  of  Woodward  v.  Lazar,  21  Cal.  448. 
ooort  saying  that  **  the  rule  of  law  invoked  The  plaintiff  had  leased  a  lot  of  land  in 
br  the  plamtiffs  might  well  have  been  San  Francisco,  on  which  he  erected  a  build- 
claimed  by  the  defendants  as  applicable  ing,  which  he  used  as  a  hotel,  under  the 
to  them,  but  would  not\  at  nU.  avaU  the  name  of  the  "  What-Cheer  House."  Sub- 
plaintiffs,  who  could  not  caU  upon  the  court  seqnentl^  he  purchased  an  adjoining  lot, 
to  aid  them  in  passing  off  the  watches  upon  which  he  erected  a  larger  building, 
made  by  them  as  thoee  manufactured  by  and  for  a  time  occupied  both  buildings 
Brindle?'  as  the  What-Oheer  House,  having,  how- 

(k)  Motley  v.  Downman,  3  My.  &  Cr.  ever,  removed  the  sign  to  the  larger  build- 
I.  The  Uct»  of  the  case  were  these.  The  ing.  Soon  after,  he  surrendered  the  leased 
boxes  of  tin  plates  made  at  the  Carmar-  lot,  and  continued  the  business  under  the 
then  Works  were  for  a  long  series  of  years  same  name  in  the  buildins^  last  erected, 
distin^ished  by  the  brand  M.  C.  The  The  defendant  having  purchased  the  first- 
plaintiff,  whUe  lessee  of  the  works,  used  named  lot  and  builuing,  opened  a  hotel 
this  mark  as  his  predeoessoTs  had  done,  under  the  name  of  the  *'  Original  What- 
aad  subsequently  removing  his  manufao-  Cheer  House,"  but  was  restrained  by  the 
torv  to  other  works,  at  a  distance  of  fortr  court  from  the  further  use  of  that  name, 
miles,  continued  to  use  the  same  mark  It  would  seem  that  where  the  value  of 
upon  the  pUtes  manufactured  at  the  latter  a  manufactured  article  is  mainly  owing 
puce.  For  some  years  the  Carmarthen  to  the  superior  quality  of  the  raw  ma- 
Works  remained  unoccupied,  but  after-  terial  of  which  it  is  made ;  as,  for  instance, 
wards  the  defendants,  styling  themselves  where  ore  dug  at  a  particular  place  pro- 
tfae  M.  C.  Tin  Plate  Co.  having  taken  a  duces  a  supenor  quality  of  iron,  and  the 
lease  of  the  works,  carried  them  on,  and  product  is  known  by  a  particular  trade- 
branded  their  boxes  with  the  mark  M.  C.  mark,  that  that  mark  might  become  in- 
An  injunction  was  obuined  against  the  separably  connected  with  the  place,  and 
defendants,  but  on  appeal  it  was  dissolved  not  follow  the  originsd  user  to  another 
by  Lord  Chancellor  Cottenhamy  who  said :  place.  This  view  may  have  influenced 
"  If  by  the  successful  manufacture  of  the  the  decision  of  the  court  in  the  case  of 
persons  who  had  carried  on  these  works,  Motley  v.  Downman.  In  the  case  of 
the  goods  made  there  acquired  an  extraor-  Newman  r.  Alvord,  35  How.  Pr.  108,  the 
dinary  value,  it  was  an  extraordinary  plaintiffs,  living  in  Akron,  N.  Y.,  were 
value  which  attached  to  the  premises  on  makers  of  water  lime,  and  their  products 
which  the  works  were  carried  on ;  and,  no  were  widely  known  in  the  market  by  the 
doubt,  when  the  owner  came  to  dispose  of  name  of  Akron  water  lime.  The  defend- 
the  works  asnin,  the  circumstance  of  the  ants,  living  in  Onondaga,  a  distant  town, 
reputation  wnich  the  manufacture  of  these  and  also  makers  of  water  lime,  re-named 
works  had  acquired,  would  enable  him  to  their  own  quarry,  calling  it  Onondaga 
dispose  of  them  on  more  advantageous  Akron,  and  tnis  name  they  placed  on  their 
terms.    The  real  question  is,  whether  the  goods.     Plaintiffs  applied  for  an  injuuc 

859 


*  257  hj  THE  LAW  OF  GONTBACTS.  [BOOK  m. 

*  257  Ij  *  it  settle  the  legal  questions  which  arise  in  it.  We 
are  unable  to  see  any  good  reason  for  enlarging  or 
qualifying,  by  any  reference  to  place,  the  right  which  belongs  to 
the  manufacturer,  to  protect,  by  his  trade-mark,  the  public  against 
deception,  and  secure  to  himself  the  advantage  he  has  gained  by 
the  greater  excellence  of  his  work. 

We  exhibit  in  our  notes  some  cases  showing  that  the  law  of 
trade-marks,  or,  at  least,  analogous  principles,  have  been  extended 
beyond  manufactured  articles  (to  which,  at  first  and  for  a  long 
time,  they  were  confined),  to  such  things  as  omnibuses,  places  of 
amusement,  hotels,  publishers  of  periodicals,  and  the  like.  The 
only  good  reason  on  which  this  extension  can  rest,  would  seem  to 
be  that  it  is  only  an  extension  of  protection  to  the  public  against 
fraud.  (V) 

tion,  claiming  the  woid  Akron  as  their  on  which  the  relief  was  granted  is  thus 
trade-mark,  in  ^^ranting  the  relief  prayed  stated :  "  It  is  not  to  he  said  that  the 
for,  Judge  Marvin  said  :  *'  The  name  of  the  plaintiffs  have  anj  ezdnsive  risht  to  the 
place  where  the  cement  is  made  indicates  words  '  Conveyance  Company,  or  *  Lon- 
to  the  public  far  more  than  the  place  of  don  Conveyance  Company/  but  they  have 
manufacture.  Ihe  article  manufactured  a  right  to  call  upon  this  court  to  restrain 
is  taken  from  the  earth.  It  is  a  bed  or  the  defendant  from  fraudulently  nsii^g 
quarry  of  lime.  1  here  is  no  special  art  preciselv  the  same  words  and  devices 
or  skul  in  making  it  into  cement.  The  which  thev  have  taken  for  the  purpose  of 
process  is  the  same  everywhere,  and  yet  distin^ishing  their  property,  and  tbereb^- 
the  cement  made  from  different  beds  deprivmg  them  of  the  fair  profits  of  their 
differs  greatly  in  quality  and  value.  To  business,  by  attracting  custom  on  the  false 
the  purchaser  the  name  of  the  manufac-  representation  that  carriages,  really  the 
turer  is  of  no  importance.  He  knows  that  defendants',  belong  to  and  are  under  the 
the  quality  of  the  article  is  derived  from  management  of  the  plaintiffs.  In  Narsh 
the  raw  material ;  that  is,  the  bed  or  r.  BilSngs,  7  Cush.  322,  the  plaintiffs  had, 
quarry ;  and  he  understands  that  the  by  agreement  with  the  proprietor  of  the 
article  thus  labelled  by  the  defendants  is  Revere  House,  obtained  the  privilege  of 
the  genuine  article,  which  he  has  long  transporting  passeuffers  between  that 
known  and  used."  1  he  injunction  was  house  and  uie  railroad  depots ;  and,  as  in- 
granted,  and  on  appeal  the  decree  was  cident  thereto,  the  exclusive  right  of  using 
affirmed.  49  Baro.  688.  See  Hall  v.  the  words  "  Bevere  House  "  as  a  bad^e  on 
Barrons,  9  Jur.  (k.  s.)  482;  10  Jur.  (».  s.)  his  coaches  and  on  the  caps  of  his  drivers. 
55.  But  such  a  trade-mark  could  not  be  A  similar  agreement  had  previously  ex- 
appropriated  as  against  another  inhabi-  isteci  between  the  hotel  proprietor  and  the 
tant  of  the  same  place.  The  Brooklyn  defendant,  but  had  been  terminated  by 
White  Lead  Co.  v.  Masury,  25  Barb.  416.  mutual  consent.  In  an  action  on  the 
But  see  Stokes  v.  Landgraff,  17  Barb,  case  it  was  AW(/,  that  the  pUiintiff  might 
508.  recover  the  damage  to  his  business  re- 
(/)  In  Knott  V.  Morgan,  2  Keene,  213,  suiting  from  the  defendant's  continuing 
the  plaintiffs  were  proprietors  of  a  line  of  to  use  said  badges  after  the  termination 
omnibuses,  under  the  name  of  the  Lou-  of  his  agreement.  1  he  Fame  was  held  in 
don  Conveyance  Co.  The  defendants,  Stone  r.  Carlan,  13  law  Rep.  360,  under 
owners  of  a  rival  line,  adopted  a  similar  nrecisely  the  same  state  of  facts.  ^  In 
name,  and  painted  it  upon  their  vehicles  Howard  v.  Henriqoes,  3  Sandf.  S.  C.  725, 
in  the  same  colors,  ana  in  letters  of  the  the  plaintiffs  were  the  proprietors  of  the 
same  form,  and  accompanied  with  other  Irving  House,  in  New  York.  The  de- 
words  and  devices  closely  imitating  those  fendant  afterwards  opened  a  public-houFe 
used  by  the  plaintiff.  An  injunction  re-  in  the  same  city,  called  the  Irving  Hotel, 
straining  the  defendants  from  such  color-  It  appeared  that  persons  intending  to  go 
able  imitation  of  the  plaintiff's  name  was  to  the  former  place  had  been  actuallv  de' 
granted  by  I«ord  Langdale,  and  the  ground  ceived  by  the  similarity  of  name,  and  had 
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*  The  statute  does  not  expressly  determine  this  ques*  *  257  bk 
tion.  The  first  paragraph  of  the  first  section  contains 
nothing  which  limits  the  trade-mark  to  goods  or  merchandise ; 
but  the  third  paragraph  might  seem  to  have  this  effect,  because 
it  requires  a  record  of  ^^the  class  of  merchandise  and  the  par- 
ticular description  of  goods  "  to  which  the  trade-mark  is,  or  is  to 
be,  appropriated. 


♦SECTION  IV.  •257M 

HOW  THIS  BIGHT  MAY  BE  ACQUIBED. 

A.  How  originally  acquired. 

Any  one  adopting  and  using  a  trade-mark  may  so  make  it  his, 
and  adYcrtise  it  as  his  to  the  public.  But  neither  this  adoption 
and  use,  for  any  length  of  time,  nor  any  adYcrtisement  or  pub- 
licity would  now  aYail,  unless  the  statute  requirements  of  record, 

gone  to  the  latter.     An  injunction  was  Stevens  v.  De  Conte,  4  Abb.  Pr.  (n.  s.) 

granted.      See  also  Woodward  v.  Lazar,  47 ;  Dayton  o.  Wilkes,  17  How.  Pr.  510, 

SI  CaL  448 ;  McCardel  v.  Peck,  28  How.  in  all  which  cases  soits  were  brought  bv 

Pr.  120.      In  Uogg  v,  Kirbr,  8  Yes.  215,  newspaper  proprietors  for  fraudulent  imi- 

the  defendant  was  enjoined  ^rom  publish-  tations    of   their    publications,   idthough 

ins  a  magazine  as  a  continuation  of  one  injunctions  were  refused  on  the  eround 

published  by  the  plaintiff.      In  Spottis-  that  the  imitations  complained  <»  were 

woode  V.  Clark,  2  rh.  154,  2  Sandt.  Ch.  not  close  enoufi^h  to  deceive  the  public 

628,  the  name  and  devices  upon  the  cover  In  Christy  v.  Murphy,  12  How.  Pr.  77, 

of   the  defendant's    almanac   resembled  the  plaintiff  had  organized  a  band  of  mn- 

those  used  by  the  plaintiff;  but  the  imita-  sical performers,  which  he  called  "  Chris- 

tion   was  not  considered   by    the    court  ty's  Minstrels,"  and  whose  performances 

sufficiently  close  to  warrant  an  injunction,  had  been  attended  with    great    success, 

without  a  previous  trial  at  law  of  the  During  his  temporary  absence  from  the 

legal  title.      See  Maxwell  v.  Hoffg,  Eng.  country  the  defendant  and  others,  who  had 

Eq.  Rep.  2  Ch.  Ap.  305.     In  Matsell  v,  been  employed  by  him  as  musicians,  as- 

Flana^;an,  2  Abb.  Pr.   (w.  s.)  459,  the  sumed  tne  name  of  Christy's  Minstrels, 

plaintiffs  were  publishers  of  the  **  National  An  injunction  forbidding  them  to  use  that 

Police  Gazette."     The  defendants  were  name  was  granted.  In  Peterson  v.  Humph- 

vendors  of  a  publication  of  similar  char-  rey,  4  Add.  Pr.  394,  the  defendant  was 

acter  called  tne  "United  States   Police  restrained  from  usiuff  signs  bearing  the 

Gazette,"  evidently  intended  as  an  imita-  name  of   a  partnership  of    which   both 

tion  of  the  former  pspor-     An  injunction  plaintiff  and  defendant  nad  formerly  been 

was  granted.  So,  in  Clement  v.  Maddicks,  members.      In  Congress  Spring   Co.  v. 

22  Law  Rep.  428, 1  Giff.  98,  the  defend-  High  Rock  Spring  Co.  45  N.  T.  291,  it 

ants  were  restrained  from  publishing  a  was  held  that,  "Congress  Spring"  and 

paper  under  the  title  of  the  "  renny  Bell's  "  Congress  Water,"  hemg  names    of    a 

Life,"  that  bein^  considered  a  fraudulent  well-uown  medicinal  mineral  water  of 

imitation  of  the  plaintiff's  paper,  which  high  reputation,  sufficiently  indicated  their 

Bell's  life."    The  same  prin-  objects,  and  the  proprietors 


called  "  Bell's  life."  The  same  prin-  objects,  and  the  proprietors  were  entitled 
ciples  are  recognized  in  Snowden  v.  Noah,  to  protection  in  the  use  of  these  names  as 
Hopkins,  347 ;  Bell  r.  Lock,  8  Paige,  75 ;    trade-marks. 
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&c.,  were  complied  with.  In  providing  protection  on  these  con- 
ditions, we  should  say  it  limited  the  protection  to  these  conditions. 
It  may  still  be  true,  as  it  has  been,  that  if  any  name,  whether 
in  part  a  personal  or  not,  has  become  by  long  use  recognized  as 
the  name  of  a  certain  sCHiicle,  without  reference  to  its  manufac- 
ture or  ownership,  no  one  can  appropriate  this  name,  and  acquire 

an  exclusive  right  to  it  as  his  own  trade-mark.  (?n)  ^ 
*  267  6m  Some  question  may  arise  as  to  the  degree  of  *  novelty 

requisite  to  the  validity  of  the  trade-mark.  It  may  be 
law,  that  if  a  name  had  been  long  and  commonly  used  to  designate 
certain  articles,  no  one  could  now  claim  an  exclusive  right  to  this 
name,  by  making  it  his  trade-mark.  But  the  requirement  of  abso- 
lute novelty  in  the  name  or  mark  has  not  been  pushed,  and  will 
not  be,  so  far  as  the  needed  novelty  of  a  patented  invention.  In 
an  American  case,  in  which  the  general  question  is  considered,  it 

(m)  Canham  v.  Jones,  2  Ves.  &  B.  217.  meaning,  deflcriptive  of  a  general  kind. 
The  plaintiff  had  purchased  the  exclusive  quality,  or  class  of  medicines,  and  if  they 
right  to  manufacture  a  medicine  known  were  not  sold  as  and  for  medicines,  made 
as  "Velno's  Vegetable  Syrup."  The  and  prepared  by  the  plaintiff."  Where 
defendant  sold  a  similar  mixture  under  one  has  acquired  a  right  in  a  certain  si^ 
the  same  name.  Vice-Chancellor  Plumer  as  his  trade-mark  another  cannot  adopt  it, 
heldf  that  as  there  was  no  patent  the  even  though  it  be  the  family  crest  of  the 
plaintiff  had  no  exclusive  right  to  prepare  latter.  Standish  v.  Whitwell,  14  W.  R. 
and  sell  the  nnxture,  and  dismissed  the  512.  The  following  cases  illostrate  the 
bill.  But  this  reason  might  not  be  held  converse  of  the  rule  stated  in  the  text, 
to  apply  to  a  trade-mark  recovered  under  In  Morrison  r.  Salmon,  2  Man.  &  Gr.  385, 
our  statute.  In  Singleton  v.  Bolton,  the  the  plaintiffs  made  and  sold  a  certain 
plaintiff  claimed  an  exclusive  right  to  preparation  under  the  name  of  "Morri- 
manufacture  "  Dr.  Johnson's  Yellow  Oint-  son  s  Universal  Medicine."  The  def eud- 
ment."  In  both  these  cases  it  was  said  ant  M>plied  the  same  name  to  a  mixture 
that  the  defendant  had  a  right  to  use  the  sold  by  himself.  It  was  decided  that  the 
name  of  the  original  inventor,  the  court  name  had  not  become  generic,  and  that, 
evidently  considering  that  name  as  having  though  the  defendant  miffht  sell  the  same 
become  by  use  an  essential  part  of  the  mixture,  he  could  not  do  so  under  the 
name  of  the  mixture.  See  Peiry  v.  True-  plaintiff's  name.  In  Millington  o.  Fox,  3 
fitt,  6  Beav.  66.  In  the  peculiar  case  of  My.  &  Or.  312,  the  defendant  had  stamped 
Thomson  v.  Winchester,  19  Pick.  214,  it  the  words  "Millington  &  Crawley  Mil- 
was  held,  that  the  plaintiff's  name  had  lington  "  upon  steel  manufactured  by  him, 
become  by  use  so  far  identified  with  the  supposing  them  to  be  used  in  the  market 
name  of  the  medicine  invented  and  made  merely  as  signs  of  quality ;  but  as  it  ap- 
by  him,  that  an^  one  having  a  right  to  peared  that  the  name  was  that  of  the 
make  the  medicme  might  c^  it  by  the  plaintiff,  and  indicated  that  he  was  the 
plaintiff's  name.  C.  J,  Shaw  said  that,  manufacturer  of  the  goods  on  which  it 
"  without  obtaining  a  patent,  the  plaintiff  was  stamped,  an  injunction  was  decreed, 
had  no  exclusive  rient  or  privuege  to  In  the  case  of  Day  v.  Binning,  1  Cooper's 
compound  or  vend  the  medicine  called  Ch.  489,  and  Croft  v.  Day,  7  Beav.  84,  it 
'  Thomsonian,'  although  he  was  the  origi-  was  decided  that  the  name  of  the  firm  of 
nal  inventor,  and  that  he  had  no  more  Day  &  Martin,  the  noted  blacking  manu- 
right  than  the  defendsmt  to  make  and  fecturers,  had  not  become  so  incorporated 
▼end  these  medicines  or  call  them  Thom-  with  the  name  of  that  article  nuule  by 
Bonian,  if  this  term  had  acquired  a  generic  them  as  to  become  public  property. 

1  A  person  cannot  have  a  right  in  liis  own  name  as  a  trade>mark,  as  against  a  person 
of  the  same  name,  unless  die  latter's  form  of  stamp  or  label  is  so  similar  as  to  represent 
that  his  goods  are  of  the  former's  manufacture.    Gilman  v.  Hunnewell,  122  Mass.  139. 

862 


CH.  XY.]  ON  TRADE-MABKS.  *  257  bn 

is  said,  ^^  It  may  be  that  one  would  have  a  right  to  use  it  (a  name 
constituting  a  trade-mark)  merely  by  translating  it."  (n) 

There  is  one  important  principle  which  has  been  fully  investi- 
gated and  firmly  established  by  cases  in  England  and  in  this 
country.  It  is,  that  no  man  will  be  protected  in  the  use  of 
his  trade-mark  —  certainly  he  should  not  be  —  if  it  be 
*  not  an  honest  mark ;  nor  will  he  be,  if  he  does  not  *  257  bn 
make  an  honest  use  of  it.  (0)  Sections  82  and  84  of  the 
statute  are  in  full  accordance  with  this  rule. 

(fi)  Fetridge  v.  Merchant,  4  Abb.  Pr.  Hennqnes,  3  Suidf.  S.  C.  725 ;  Knott  v, 
157.  It  aeema  to  be  now  weU  settled  that  Morgan,  2  Keene,  213 ;  McAndrew  1;.  Baa- 
a  familiar  name  may  be  appropriated  as  a    sett,  10  Jar.  (n.  s.)  492,  550 ;  Braham  t*. 

trade>mark  provided  it  has  never  before  Bastard,  I  Hem.  i  M.  447 ;  MaxweU  v, 
been  used   to  designate    the    article   to    Hogg,  Eng.  £q.  Rep.  2  Ch.  Ap.  305. 
which  it  is  now  appUed.    In  Messerole  v.         fo)  Piddinff  r.  How,  8  Sim.  477 ;  Peny 
'^nberg,  4  Abb.  Pt.  (n.  8.)  410,  Jndffe     v.  Traefitt,  6  Seav.  66;  Flavel  v.  Harrison, 
Bradif  says:  *'I>ae  consideration  of  the     19  Eng.  L.  &  £q.  15;  The  Leather  Cloth 

whole  case  results  in  this  proposition.    If  Co.  t*.  The  American  Leather  Cloth  Co. 
the  plaintiffs  can  be  prononnced  the  first     10  Jar.  (n.  s.)  81 ;  Partridge  v.  Menck,  I 

to  use  the  word  "  Bismark,"  although  a  How.  App.  Cases,  547 ;  Fetridge  v.  WeUs, 

popular  term,  and  one  in  general  use  as  a  4  Abb.  ^r.  144 ;  Samuel  v.  Berger,  4  Abb. 

designation  of  a  particular  style  of  paper  Pr.  88;  Hobbs  v.  Francais,  19  How.  Pr. 

oolluB  made  by  them,  and  to  have  ac-  571;   Smith  v.  Woodroff,  48  Barb.  438; 

2 aired,  by  its  manufacture  and  sale  on-  Curtis  v.  Brvan,  36  How.  Pr.  33 ;  Fowls 

er  that   name,  a  valuable   interest   in  v.  Spear,  1  Law  Rep.  (n.  s.)  130.    In  all 

such  designation,  the  defendant  must  be  these  cases  it  is  emphatically  denied  that 

estopped  from  usinf  it  for  the  same  pur-  any  relief  will  be  given  where  the  plaintiff 

pose.     The  plaintiffs  had  the  right  to  has  been  guilty  of  fraud,  in  describing  the 

appropriate  such  name  in  common  with  nature,  origin,  or  comjxjsition  of  his  goods, 

others  for  a  new  purpose ;  and  having  done  and  this  may  be  considered  as  the  settled 

so,  are  entitled  to  avail  themselves  of  all  law  upon  the  subject,  though  a  few  cases 

the  advantu^  of  Uieir  superior  skiU  and  hold  a  different  aoctrine."    In  Partridge 

industry.    There  is  no  reason  for  making  v,  Menck,  1  How.  App.  Cas.  547,  the  court 

any  di^inction  between  a  conunon  word  say :  *'  The  privilege  of  deceiving  the  pub- 

or  term  used  for  an  original  or  new  pur-  lie,  even  for  their  own  benefit,  is  not  a 

pose  which  has  accom^shed  its  object,  legitimate  subject  of  commerce;  and,  at 

and  a  new  design  adopted  by  a  manafa&>  all  events,  if  the  maxim  that  he  who  asks 

turer."      The   same  doctrine  had   been  equity  must  come  with  pure  hands,  is  not 

nreviously  held  in  the  important  case  of  alto^ther  obsolete,  the  complainant  has 

Newman  o.  Alvord,  49  Barb.  588,  where  no  nght  to  invoke  the  extraordinary  juris- 

the  name  Akron  applied  to  cement  made  diction  of  a  court  of  chancery  in  favor  of 

by  the  plaintiff  was  protected  as  a  trade-  such  a  monopoly."    And  in  Fetridge  v. 

mark ;  and  in  Barrows  v.  Knight,  6  R.  L  Wells,  4  Abb.  Pr.  144,  it  is  said :  "  Those 

434,  in  which  the  name   "  Roger   Wil-  who  come  into  a  court  of  equity,  seeking 

liams,"  used  to  designate  the  plaintiff's  equity,  must  come  with  pure  hands  and 

doth,  was  decided  to  be  a  valid  trade-  a  pure  conscience.    If  they  claim  relief 

mark.    The  court  in  this  case  say :  "  We  against  the  fraud  of  others,  they  must  be 

are  not  aware  of   any  le^  restriction  free  themselves  from  the  iinputation.    If 

upon  a  manufacturer's  choice  of  a  name  the  sales  made  by  the  plaintiff  are  effected, 

for  his  trade-mark,  any  more  than  of  his  or  sought  to  be,  by  misrepresentation  or 

choice  of  a  symbol ;  so  that  the  name  be  falsehood,  they  cannot  be  listened  to  when 

so  far  peculiar,  as  applied  to  manufac-  they  complain  that  by  the  fraudulent  ri- 

tured  goods,  as  to  be  capable  of  distin-  valry  of  others  their  own  fraudulent  profits 

gnishing,  when  known  in  the  market,  one  are  diminished.    An  exclusive  prmlege 

manufacturer's  goods  of  a  certain  descrip-  for  deceiving  the  public  is  assuredly  not 

tion  horn  those  of  another.    Roger  Wu-  one  that  a  court  of  equity  can  be  required 

liama,  though    the   name   of   a  famous  to  aid  or  sanction ;  to  do  so,  would  be  to 

person  long  since  dead,  is,  as  applied  to  forfeit  its  name  and  character."    On  the 

doth,  a  fancy  name."    See  Howard  v.  other  hand,  in  Fetridge  v.  Merchant,  4 
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*  255  bo  *  Sometimes  a  man  has  falsely  inserted  in  his  trade- 
mark the  word  ^  patent."  Both  in  England  and  in  this 
country,  this  is  an  offence  to  which  penalties  are  annexed.  But 
without  any  reference  to  this  penalty,  all  protection  has  been 
withheld  from  one  guilty  of  this  fraud,  and  this  even  where  the 
defendant,  by  using  the  same  identical  mark,  was  guilty  of  the 
same  fraud.  (/?) 

We  cannot  but  hope  that  adjudication  on  the  two  sections  above 
cited,  will  give  the  widest  extent  to  the  requirement  of  honesty. 
We  would  have  no  trade-mark  protected,  if  the  goods  to  which  it 
was  attached  were  less  in  quantity  than  they  were  declared  to  be, 
or  different  in  material,  or  otherwise  falsely  and  fraudulently 

Abb.  Pr.  156^,  Judge  Hoffman  sajrs:  "It  and  the  advertiBements  of  the  plaintiff 
IB  constantly  insists,  and  the  position  is  tended  to  establish  it,  they  might  be  used 
maintained  by  some  judges,  that  when  the  for  that  purpose ;  but  except  as  it  bore  on 
article  in  question  is  innocuous,  or  in  some  that  question  it  would  not  answer  to  de- 
degree  useful,  no  absurd  panegyric  or  ex-  termine  the  right  of  a  plaintiff  to  protec- 
travagant  price  is  a  reason  tor  den^^  tion  in  his  trade-mark  by  the  standard  of 
the  interference.  On  the  other  side,  it  is  credit  allowed  to  an  advertisement  of  the 
well  settled  that  when  the  deception  con-  qualities  of  the  article."  The  same  die- 
sists  in  palming  off  upon  the  public  arti-  tmction  is  noticed  in  Comstock  v.  Moore, 
des  of  the  party's  own  manufacture  or  18  How.  Pr.  421,  though  in  this  case  the 
composition  lor  those  of  another  who  has  court  favor  the  doctrine  that  an  innocent 
obtained  celebrity  or  notoriety,  the  court  humbug  is  not  beyond  the  protection  of 
wiU  remain  inactive.  I  have  always  con-  the  court,  and  that  the  pubbc  must  look 
sidered  that  upon  this  branch  of  the  sub-  out  for  themselves.  See  UoUoway  v.  Hol- 
ject  the  conduct  of  the  defendant  has  a  loway,  13  Beav.  209.  In  Stewart  v.  Smith- 
material  influence.  Has  he  deliberately,  son,  1  Hilton,  119,  it  was  hdd  no  defence 
without  any  previous  connection  with  the  that  the  trade-mark  claimed  consisted  of 
particular  business,  but  simply  to  break  the  name  of  a  fictitious  firm,  and  this  waa 
m  upon  the  trade  and  profit  by  the  noto-  afterwards  expressly  hdd  in  Dale  t*.  Smith- 
riety  obtained  by  another,  adopted  his  em-  son,  12  Abb.  Pr.  237,  the  court  being  of 
blems  and  appellations  ?  If  he  has,  then,  opinion  that  the  name  was  used  only  for 
in  my  view,  the  question  should  be  judged  the  purpose  of  identification,  like  an  arbi- 
of  solely  as  between  the  intermediate  par-  trary  sign,  and  that  it  worked  no  fraud 
ties,  and  the  public  should  be  left  to  its  upon  the  public 

own  fuaidianship."    The  case  was,  how-  (;>)  Flavel  r.  Harrison,  19  Eng.  L.  & 

ever,  aecided  upon  other  grounds.    A  dis-  £q.  15 ;  The  Leather  Cloth  Co.  v.  The 

tinction  between  a  ^udulent  trade-mark  American  Leather  Cloth  Co.  10  Jiir.  (n.  a.) 

and  a  fraudulent  advertisement  of  the  arti-  81.     But  in  Sykes  v.  Sykes,  where  the 

ele  to  which  the  trade-mark  is  affixed,  is  plaintiff  had  obtained  a  patent  for  the 

made  in  Curtis  v.  Brvan,  36  How.  Pr.  33 :  manufacture  of   shot-belts   which  after- 

"  There  is  no  doubt  of  the  principle  that  wards  proved  to  be  invalid  from  a  defect 

if  a  person  in  and  by  his  trade-mark  makes  in  the  specification,  it  was  held,  that  the 

representations  which  deceive  the  public,  continued  use  of  the  word  "  patent "  in 

he  cannot  appeal  to  the  equitable  interpo-  connection  with  the  trade-marx,  did  not 

sition  of  courts  of  equity  in  his  behaJf;  preclude  the  plaintiff  from  relief.    So  in 

but  I  cannot  understand  how  the  right  of  Edleston  v.  vick,  23  Eng.  L.  &  £q.  51, 

a  plaintiff  to  be  protected  in  a  trade-mark  where  the  patent  had  expired  by  limita- 

adopted  by  him,  if  it  contains  in  itself  no  tion.    In  Stewart  v.  Smithson,  1  Hilton, 

false  or  fraudulent  representation  is  to  be  119,  it  was  set  up  amonff  other  grounds  of 

fleeted  by  advertisements  of  his  article  defence  that  the  fraudulent  use  of  the 

in  the  newspapers.     The  trade-mark  is  word  "  patent "  invalidated  the  plaintiff's 

one  thing,  the  notices  or  commendations  trade-mark,  but  the  objections  were  aU 

of  his  medicines,  when  the  inventor  offers  overruled,  though  on  this  precise  point 

them  for  sale,  is  quite  another.    If  the  nothing  is  said   in  the  opinion   of  the 

trade-mark  contained  a  false  statement,  court. 
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described.    Such  a  rule  could  not  but  have  a  salutary  effect  in 
checking  one  method  of  deception  which  is  extensively  practised. 


B.   Cf  the  Acqu%9ition  of  the  Bight  by  Inheritance. 

As  the  statute  provides  that  a  trado-mark,  when  duly  recorded, 
shall  ^^  remain  in  force  for  thirty  years/'  and  then  be  extended  on 
^^  application ''  for  thirty  years  more,  it  must  be  regarded  as  con- 
templating its  continuance  beyond  the  life  of  its  original  proprietor. 
But  it  is  wholly  silent  as  to  who  shall  succeed  the  original  pro- 
prietor. A  man  who  possesses  this  right  may  have  a  son,  bearing 
his  name,  who,  in  his  father's  life  or  at  his  death,  makes  the  same 
goods,  of  the  same  quality,  and  aflSxes  to  them  the 
same  mark.^  If  so,  *  it  would  be  safer  for  him  to  re-  *  267  bp 
cord  the  trade-mark  anew,  as  his  own.  But  his  exclu- 
sive right  to  use  it  might  undoubtedly  be  respected ;  this  would 
be  a  very  different  thing  from  his  procuring  this  right  by  in- 
heritance. For,  if  the  right  were  inherited,  it  would  go  to  all 
the  heirs,  or  next  of  kin;  for  we  have  used  the  word  inheri- 
tance, not  in  its  technical  sense,  in  which  it  attaches  only  to 
real  estate,  but  in  its  more  popular  sense.  This  right  would 
go,  then,  to  all  the  children  alike,  and  be  shared  among  them 
without  reference  to  the  question  whether  they  made  the  ar- 
ticle or  not;  and  this  would  be  unreasonable  and  indeed  im- 
possible. We  apprehend  that  supplementary  legislation  must 
provide  for  this.  We  should  make  the  same  remark  in  reference 
to  the  subject  of  testamentary  disposition,  unless  in  connection 
with  a  bequest  of  property  or  means  of  manufacture  and  a  con- 
tinued use  of  those  means  by  the  devisee,  (j)    It  may  be  that  the 

{q)  We  know  of  no  cam  in  which  an  293,  the  plaintiff  claimed  bj  inheritance 

ezpreaB   decision  haa  been   given   upon  from  his  father  the  exclnaive  right  to 

ettner  of  the  (jneetions  diflcnned  in  this  make  a  certain  medicine,  and,  in  conneo- 

ioctioii.    In  Singleton  o.  Bolton,  8  Doug,  tion  therewith,  to  use  a  certain  name  as  a 

1  11,  havinK  a  recipe  (not  discoTered  or  inrented  by  himself,  or  protected  bj  a 
patent)  for  a  liniment,  gaTe  it  to  members  of  his  fiunilj,  and  permitted  each  to  make 
and  sell  it  with  a  label  attached,  ftimished  by  himself,  in  words,  "  Old  Dr.  M.'s  Cele- 
brated Liniment,"  and  other  desciiptiTe  words,  a  certain  tignette,  and  with  the  address 
of  maker  at  the  bottom,  and  each  member,  including  M  himself,  confined  his  sales  to 
particolar  territorj.  After  M.'s  death,  his  widow  continued  to  make  and  sell  on  M.'s 
tertitorj,  attaching  the  same  label,  and  then  sold  her  material  and  outfit  to  one  of  M.'s 
sons.  HeU,  that  such  son  had  no  right  as  against  the  other  children,  their  assigns,  or 
the  public  generally,  to  make  the  liniment,  and  use  the  label  or  M.'s  name  as  descriptive 
of  the  artide.    Marshall  v.  Pinkham,  62  Wm.  572. 
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long  period  of  validity  given  to  trade-marks  by  the  statute,  will 
lead  the  courts  to  treat  the  right  as  in  some  way  inheritable  and 
subject  to  testamentary  disposition. 


*  267  bq     C.   Qf  the  Acquisition  of  thi$  Right  by  Ass^nment. 


If  the  statute  has,  as  we  believe,  made  the  exclusive  right  to 
use  as  trade-mark  a  property,  it  would  have,  by  implication,  given 
to  the  proprietor  a  right  to  transfer  it.  Even  before  the  statute, 
courts  have  regarded  the  right  in  a  trade-mark  as  a  valuable  right, 
and  considered  that  a  certain  interest  attached  to  it.  But  the 
statute  goes  farther  than  this  implication.  By  the  81st  section, 
the  Commissioner  of  Patents  is  authorized  to  make  rules  and 
regulations  for  such  transfer.  Although  the  78th  section,  con- 
cerning the  extension  of  the  right,  does  not  give  the  commission- 
ers similar  authority  In  regard  to  inheritance  or  descent,  or  the 
persons  who  may  profit  by  the  extension,  it  may  be  hoped  that  he 
will  find  his  general  authority  sufficient  to  embrace  this  subject 
also.  Until  such  rules  are  made,  we  are  much  in  the  dark  as  to 
transfer  of  the  right. 

It  may  be  said,  however,  that  the  right  to  a  trade-mark  may 
not  be  purely  personal ;  it  may  be  connected  in  some  way  with 
machinery  and  capital,  and  the  sagacious  employment  of  skilled 
labor,  and  with  all  that  is  understood  by  the  now  common  word. 


trade-mark,  and  in  Canham  r.  Jones,  2  V. 
&  B.  218,  a  similar  right  was  claimed  un- 
der a  will ;  bnt  in  each  case  it  was  held, 
that  the  plaintiff  had  no  exclusive  right 
to  mannractnre,  and  that  consequently  he 
had  no  exclusive  right  to  use  the  name 
which  appears  to  have  become  by  use  the 
distinctive  name  of  the  article,  and  there- 
fore incapable  of  exclusive  appropriation 
as  a  trade-mark.  In  Croft  v.  tftkj,  7  Beav. 
64,  an  injunction  was  granted  in  favor  of 
executors  who  were  carrying  on  the  busi- 
ness for  the  benefit  of  their  testator's  es- 
tate, and  usine  his  trade-mark  in  connection 
therewith.  But  where  the  business  and 
the  means  of  manufacturing  the  article  to 
which  the  mark  is  applied  descend  to  an 
heir,  or  pass  by  will  to  a  devisee,  it  would 
seem,  in  conformity  with  recent  cases,  that 
the  right  to  use  the  trade-mark  mifnt  in 
some  cases  pass  also ;  and  this  view  is  con- 
firmed  by  the  following  dictum  of  Lord 
CrantoorA,  in  The  Leather  Cloth  Co.  v. 
The  American  Cloth  Co.  11  H.  L.  C.  623, 
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11  Jur.  (n.  s.)  513.  He  says:  "  I  further 
think  that  the  ri^ht  to  a  tiade-mark  may, 
in  general,  treatmg  it  as  property,  or  ks 
an  accessory  of  property,  be  sold  or  trans- 
ferred upon  a  sale  and  transfer  of  the 
manufactory  of  the  goods  in  which  the 
mark  has  been  used  to  be  affixed,  and 
may  lawfully  be  used  by  the  purchaser. 
When  he  dies,  those  who  succeed  him 
(grandchildren  or  married  daughters,  for 
instance),  though  they  may  not  bear  the 
same  name,  yet  ordinarily  continue  to  use 
the  original  name  as  a  trade-mark ;  and 
they  would  be  protected  against  any  in- 
frineement  of  the  exclusive  right  to  that 
mark.  They  would  be  protected,  because 
according  to  the  usages  of  trade  they 
would  be  understood  as  meaning  no  more 
by  the  use  of  their  grandfather's  or  father's 
name,  than  that  they  were  carrying  on 
the  manufacture  formerly  carried  on  by 
him."  See  Hine  v.  Lart,  10  Jur.  106 
Also,  note  (y),  infra. 
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^  the  Plant"  All  this  may  be  sold.  And  not  only  may  the  seller 
agree  that  the  buyer  may  use  the  recognized  trade-mark,  but  that 
he  will  not  use  it  himself ;  and  for  a  breach  of  this  promise  he 
would  be  liable  in  damages,  (r) 

But  has  the  buyer  bought  this  right  as  against  the  world  ?  To 
some  extent  he  has.  For  the  mark  indicated  that  goods  of  a  cer- 
tain make  had  a  certain  peculiar  value ;  and  the  mark  was  of  no 
value  excepting  so  far  as  this  indication  is  true,  or  is  believed  to 
be  true.  The  buyer  has  bought  the  means  by  which  they  were 
made,  and  in  calling  himself  the  successor  of  the  former  maker, 
he  undertakes  to  make  them  in  the  same  way  or  with  the  same 
excellence.  The  public,  believing  him,  continue  to  prefer 
*  the  goods  bearing  the  old  trade-mark ;  and  they  have  a  *  257  br 
right  to  be  protected  against  a  fraud  which  would  make 
them  buy  against  their  will  goods  of  another  make.  And  a  protec- 
tion of  the  public  against  this  fraud  is  a  protection  of  this  new  user 
of  this  old  mark.  Still,  it  might  be  necessary,  and  would  be  safer 
for  him,  to  record  the  trade-mark  anew  as  his  property. 

Perhaps  a  consideration  of  all  the  authorities  would  lead  to  the 
conclusion  that  there  are  two  classes  into  which  trade-marks  may 
be  divided  for  the  purpose  of  determining  whether  the  right  they 
give  can  be  transferred.  The  first,  where  the  trade-mark  declares 
that  the  article  is  made  by  a  particular  person  or  firm ;  and  this 
cannot  be  transferred.  The  second,  where  of  itself  the  mark  is 
arbitrary  or  meaningless,  and  is  used  only  to  indicate  that  the 
goods  are  made  in  a  particular  manner,  or  possess  a  particular 
excellence ;  this  is  capable  of  transfer.  («)     One  leading  case 


(r)  Edleston  r.  Vick,  S3  Eng.  L.  &  £q. 
51 ;  Walton  v.  Crowley,  3  Blatchf.  440; 
HiJl  P.  Barrows,  9  Jnr.  (n.  s.)  432, 10  Jar. 
(y.  s.)  55;  The  Leather  Cloth  Co.  v.  The 
American  Leather  Qoth  Co.  1  Hem.  St 
M.  871, 10  Jnr.  (v.  8.)  81,  U  H.  L.  C.  523 ; 
Ainsworth  v.  Walnudej,  Eng.  £q.  Bep.  1 
Eq.  Cas.  518. 

{$)  Jn  Hall  V.  Barrows,  9  Jnr.  (n.  8.) 
482,  the  firm  of  Barrows  &  Hall,  iron 
mannftictnrers,  had  used  as  their  trade- 
mark, which  thej  stamped  on  all  iron 
manwfartnred  hj  them,  the  letters  B.  B.  H. 
BDimonnted  b^  a  crown,  these  letters 
htauft  the  initials  of  the  three  original 
members  of  the  firm.  On  the  deatn  of 
fiall.  Barrows,  as  the  sarriTing  partner, 
claimed  the  exdnsive  right  to  nse  this 
trade-mark,  and  this  salt  was  bronght  bj 
Hall's  repxesentatiTes  to  compel  a  sale  of 
the  partnership  property,  including  the 


good-will  and  the  trade-mark.  Sir  J. 
BornUly,  Master  of  the  Rolls,  held,  that 
trade-marks  are  of  two  descriptions ;  de- 
noting either  the  person  by  whom  the 
article  is  made,  or  the  place  at  which  it  is 
made;  that  the  former  class  are  not  as- 
signable, but  that  the  latter  may  be  The 
mark  in  question  he  considered  as  belong- 
ing to  the  former  class.  On  appeal  to  the 
Court  of  Chancery,  this  decree  was  re- 
Tersed.  10  Jur.  (n.  s.)  55.  Kef  erring  to 
the  distinction  made  by  the  Master  ofthe 
Bolls,  Lord  Chancellor  Cottenhamy  said: 
"  It  must  be  borne  in  mind  that  a  name, 
although  ori|;inally  the  name  of  the  first 
maker,  may  m  time  become  a  mere  trade- 
mark or  sign  of  quality,  and  cease  to  de- 
note or  to  be  current  as  indicating  that 
any  particular  person  is  the  maker.  In 
many  cases,  a  name  once  affixed  to  a 
manufactured  article  continues  to  be  used 
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would  lead  to  the  conclusion,  that  where  a  trade-mark  was  origi- 
nally used  to  indicate  the  first  of  these  suppositions,  that 
*  257  bs  the  article  was  the  *  manufacture  of  a  particular  person  or 
firm,  but  by  lapse  of  time,  by  use,  or  perhaps  by  the  death 
of  the  person  or  the  dissolution  of  the  firm  first  indicated,  has  lost 
this  significance,  and  is  now  applied  only  to  the  manner  of  making 
or  the  excellence  of  the  article,  the  case  would  fall  within  the  sec- 
ond of  the  above-mentioned  classes,  and  the  right  would  be  trans- 
ferable, (i) 

There  are  cases  illustrating  the  question  how  far  the  sale  of  a 
^^  good-will "  includes  and  conveys  an  exclusive  right  to  use  a  cer- 
tain mark.  Between  this  "  good-will,"  now  generally  recognized 
as  a  valuable  interest,  and  the  right  to  use  a  trade-mark,  there  is 
a  considerable  analogy,  although  they  certainly  are  not  the  same, 
and  the  ^'  good-will "  has  no  statute  protection.  It  may  be  held, 
however,  as  a  general  principle,  that  the  ^^  good-will,"  as  a  larger 
thing,  includes  the  right  to  use  a  trade-mark  as  a  part  of  it ;  and 
that  the  sale  of  the  good-will  would  transfer  the  right  to  use  the 
trade-mark,  so  far  as  the  seller  had  the  power  to  transfer  it.  (u)  ^ 

for  ^nerations  after  the  death  of  the  wiU  of  a  boBinesB  the  exclnaiTe  right  to 
individual  who  first  affixed  it.  In  snch  ose  the  name  of  the  original  firm  passed 
cases  the  name  is  accepted  in  the  market  to  the  assignee.  The  defendant  had  been 
either  as  a  brand  of  quality,  or  it  becomes  engaged  in  business  as  a  stuff  merchant 
the  denomination  of  the  commoditv-  itself,  with  others,  under  the  firm  name  of  John 
and  is  no  longer  a  representation  that  the  Douglas  &  Co.  Subsequently  the  firm 
article  is  the  manufacture  of  any  particu-  was  dissolved,  and  the  business,  including 
lar  person."  In  the  present  case  his  the  jgood-wili^  sold  to  the  plaintiffs,  who 
Lonuhip  considers  "  tnat  these  initial  earned  on  the  business  under  the  name  of 
letters  surmounted  by  a  crown  have  be*  Churton,  fiankart,  &  Hurst,  late  John 
come  and  are  a  trade-mark  properly  so  Douglas  &  Co.  l>ou|;las  afterwards  re- 
called ;  i.  e.,  a  brand  which  lias  reputation  commenced  business  in  the  same  town, 
and  currency  in  the  market  as  a  weU-  forming  a  new  firm  under  the  same  name 
known  sign  of  quality,  and  that  as  such  as  before.  On  a  biU  to  restrain  the  de- 
the  trade-mark  is  a  vaduable  property  of  fendant  from  the  use  of  this  firm  name,  it 
the  partnership,  and  may  be  Bold  with  the  was  heldf  to  be  conclusively  settled  that 
works."  Substantially  the  same  distinc-  the  sale  of  the  good-will  of  the  business, 
tion  as  to  the  assignability  of  trade-marks  without  more,  does  not  imply  any  con- 
was  made  in  The  Leather  Cloth  Co.  v.  tract  on  the  part  of  the  vendor  not  to  set 
The  American  Leather  Cloth  Co.,  1  Hem.  up  again  in  a  similar  business  himself; 
&  M.  271,  10  Jur.  (n.  8.)  81, 11  Jur.  (n.  s.)  and  that  he  mij^ht  even  do  this  at  the  very 
513,  11  H.  L.  C.  523.  See  the  opinion  of  next  door  to  his  former  place  of  business, 
Loid  Cranworth  in  the  House  of  Lords,  but  that  he  has  no  ri^ht  to  represent  him- 
cited  in  note  (u;),  supra.  See  also  Bury  self  as  carrying  on  tne  same  business  as 
V.  Bradford,  9  Jur.  (n  a.)  956.  before,  or  a  continuation  of  the   same 

{t)  HbH  v.  Barrows,  10  Jur.  (ir.  s.)  55.  business ;  that  the  name  of  the  firm  was 

See  the  previous  note.  an  important  part  of  the  good-will,  and 

(u)  hi  Churton  v.  Douglas,  1  H.  R.  V.  that  by  the  sale  of  the  gocS-will  he  was 

Johnson,  176,  the  question  arose  in  this  estopped  from  the  further  use  of  it.    The 

form :  whether  on  the  sale  of  the  good-  court  say :  "  The  name  of  a  firm  is  an  im- 

1  A  trade-mark  applied  to  an  article  manufactured  by  a  partnership  is,  in  the  absence 
of  agreement,  partnership  propernr.  Filkins  i\  Blackman.  13  Blatchford,  440.  So  of  a 
patent.    Kenny's  Patent  Sntton-Koleing  Co.  v.  Somenrell,  38  L.  T.  (h.  s.)  878. 
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*  Other  questions  have  arisen  as  to  the  assignment  or  *  257  ht 
transfer,  by  the  parties  or  by  force  of  law,  of  the  right  to 
use  a  trade-mark,  where  there  has  been  a  dissolution  of  partnership, 
and  in  cases  where  the  owner  of  a  trade-mark  had  become  bank- 
rupt. The  authorities  we  cite  and  quote  from  in  our  notes,  will 
show  how  the  courts  have  dealt  with  these  questions,  (t;)  But  here, 
as  before,  we  must  wait  for  the  rules  which  will  regulate  this  subject. 

poitaat  part  of  the  good-will  of  the  biuii-  their  deciston  for  the  plaintilF   apon  a 

neas  carried  on  by  the  firm.     Apexaon  State   statate.       A    decided    diflsentinff 

Bays :  I  hare  always  bought  eood  articles  opinion  was  given  by  Justice  Mcncri^. 

at  inch  a  house  of  business ;  I  know  it  by  It  is  to  be  obeyed,  howerer,  that  in  Chur- 

that  name,  and  I  send  to  the  house  of  ton  v.  Douglas  the  assignees  advertised 

business  identified  by  that  name  for  that  themselTes  only  as  the  wccessors  of  the 


purpose.     There  are  cases  every  day  in  original  firm,  while  in  Howe  v.  Searing 

this  court  with  regard  to  the  use  of  the  the  assignor's  name  was  used  without  any 

name  of  a  particular  firm,  connected  gen-  such  limitation. 

erally,  no  doubt,  with  the  question  of  h)  On  the  dissolution  of  a  firm  by 
trade-mark.  But  the  question  of  trade-  bankruptcy,  or  by  the  death  of  a  partner, 
mark  is  in  fact  the  same  question.  The  the  question  has  arisen,  whether  the  good- 
firm  stamps  its  name  on  its  articles.  It  will  of  the  late  firm  survives  to  the  part- 
■tam^  the  name  of  the  firm  which  is  ners  continuing  the  business,  or  whether 
canyug  on  the  business,  on  each  article,  it  forms  a  part  of  the  partnership  assets 
as  a  proof  that  they  emanate  from  that  in  which  the  assignees  or  the  estate  of  the 
firm,  and  it  becomes  the  known  firm  to  deceased  partner  nas  an  interest.  As  the 
which  applications  are  made,  iust  as  much  possessor  of  the  good-will  is  entitled  to 
as  when  a  man  enters  a  shop  m  a  particu-  represent  himself  as  the  suocesssor  of  the 
lar  locality.  That  the  name  is  an  impor-  late  firm,  and  to  that  extent  at  least  to 
taat  part  of  the  good-will  of  a  business  is  use  its  name  as  a  trade-niark,  the  question 
obvious  when  we  consider,  that  there  are  is  noticed  in  this  connection.  The  weight 
at  this  moment  huge  banking  firms  and  (xf  authority  both  in  England  and  Amenca 
brewing  firms  and  others  in  this  metropo-  seems  to  be  in  favor  of  considering  the 
Us  whicn  do  not  contain 'a  single  member  ffood-will  a  part  of  the  partnership  assets, 
of  the  individual  name  exposed  in  the  This  is  so  held  in  Crawshay  v.  Collins,  15 
firm."  So  Dayton  v.  Wilkes,  17  How.  Ves.  227;  CruttweU  v.  Lye,  17  Yes.  335; 
Pr.  510.  Similar  views  were  expressed  in  McDonald  v,  Richardson,  1  Giff.  81 ; 
Sogers  V.  Taintor,  97  lifass.  291,  thoush  Hitchcock  r.  Coker,  1  Ad.  &  £1.  438,  446; 
the  final  decision  rested  on  other  grounds.  Ck>ok  v,  Collingridge,  cited  at  length  in 
The  case  of  Howe  v.  Searing,  10  Abb.  Pr.  CoUyer  on  Partnership,  §  322,  n. ,  Dough- 
264,  seems  to  maintain  a  different  doo-  ert^  v.  Van  Nostrano,  1  Hoff.  Ch.  68; 
trine.  The  plaintiff  had  sold  his  business  Williams  t;.  Wilson,  4  Sandf .  Ch.  379 ; 
establishment  known  as  Howe's  Bakerjr,  Howe  v.  Searinf ,  10  Abb.  Pr.  264.  The 
together  with  the  good-will  of  the  busi-  contrary  was  kdd  in  Hammond  v.  Doug- 
ness,  to  the  defendant,  who  continued  tor  las,  5  V  es.  539 ;  Lewis  v.  Langdon,  7  Sim. 
some  time  to  carry  on  the  business  under  424.  If  the  partnership  assets  are  di- 
the  same  name.  Afterwards  by  an  ar-  vided  between  the  partners,  each  is  at 
ran^ement  with  the  defendant  he  resumed  liberty  to  use  the  mark  as  before.  Banks 
busmess  in  the  same  neighborhood,  but  v.  Gibson,  11  Jur.  (n.  s.)  660.  In  Edles- 
with  the  express  agreement  that  he  should  ton  r.  Vick,  23  Eng.  L.  &  £q.  51,  the 
"  not  in  any  manner  interfere  with  the  plaintiff  had  purchased  from  the  assignees 
bnsaneas  carried  on  at  No.  432  Broadway,  of  a  bankrupt  firm  a  certain  patent  for 
known  as  Howe's  Bakery."  After  the  the  manufacture  of  pins,  and  also  the 
lapM  of  some  time,  however,  he  brought  ri^ht  of  carrying  on  their  trade,  and  of 
this  sait  to  restrain  the  defendant  from  using  a  variety  of  plates,  enflpravings,  and 
eontinning  to  designate  his  establishment  drawings,  relating  to  the  trade  and  trade- 
as  Howe's  Bakery.  After  an  examination  marks,  and  the  exclusive  title  of  the  plain- 
of  the  authorities,  the  court  aay  that, ''were  tiff  to  the  use  of  these  trade-marks  was 
it  not  for  the  case  of  Chnrton  v.  Donelas  sustained.  In  Croft  v.  Day,  7  Beav.  84, 
above  cited,  the  defendant's  case  would  be  the  business  was  carried  on  by  the  execu- 
left  without  any  direct  authority,  or  even  tors  of  the  last  surviving  partner,  for  the 
dictum,  in  its  favor; "  but  they  finally  rest  benefit  of  his  estate,  and  their  right  to 
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♦SECTION  V. 


OF  THE  INFBINGEMENT  OF  A  BIGHT  TO  A  TBADE-MABK. 

The  79th  section  provides,  that  any  person  or  corporation  who 
^^  shall  reproduce,  counterfeit,  copy,  or  imitate  "  a  recorded  trade- 
mark shall  be  liable  to  an  action  for  damages,  and  the  party  ag- 
grieved shall  also  have  his  remedy  in  equity.  The  same  section 
prohibits  the  commissioner  from  receiving  and  recording  a  mark 
"  which  so  nearly  resembles "  a  recorded  trade-mark,  ^'  as  to  be 
likely  to  deceive  the  public." 

Any  forgery  of  this  mark,  or  any  imitation  of  it,  which  would 
naturally  deceive  the  community  into  the  belief  that  they  were 
bujring  what  they  were  not  buying,  would  be  a  violation  of  the 
trade-mark  thus  forged  or  imitated,  (x)  ^ 


use  the  name  of  the  original  firm  as  a 
trade-mark  was  folly  reco^ized.  In  Hine 
V.  Lart,  10  Jar.  106,  the  ^aintiffs  claimed 
as  their  trade-mark,  to  distingoish  black 
stockings  of  their  mannfacture,  the  word 
"  Ethiopian/'  printed  in  a  pecoliar  man- 
ner, it  appeared  that  the  mark  had  for- 
merly been  nsed  by  a  firm  of  which  they 
were  the  surviving  partners,  and  whose 
business  thev  were  continuing.  Vice- 
Chancellor  bhadweU  said  that  it  was  pos- 
sible that  the  representatives  of  some  of 
the  deceased  partners  might  have  an  in- 
terest in  the  trade-mark,  as  he  considered 
that  the  right  to  use  a  trade-mark  was  in 
the  nature  of  a  personal  chattel,  but  that, 
at  all  events,  the  plaintiffs  had  sufficient 
right  to  brinfi^  forward  this  case. 

(x)  Amoskeag  Co.  v.  Spear,  2  Sandf. 
Ch.  607 ;  Roeers  v.  NowiU,  5  Man.  Gr.  & 
Sc.  109;  Coneen  v.  Brunton,  4  McLean, 


516 ;  Holloway  v.  HoUoway,  13  Bear.  213  ; 
Matsell  V.  Flanagan,  2  Abb.  Pr.  (h.  s.) 
407;  Williams  v,  Spence,  25  How.  Pr. 
366 ;  Franks  v.  Weaver,  10  Beav.  297 ; 
Seizo  i^.  Provezende,  Eng.  £q.  Bep.  1  Ch. 
Ap.  192;  McCartney  r.Gamnart,  45  Mo. 
593;  Palmer  v.  Harris,  60  Pa.  St.  156; 
Filley  v.  Fassett,  44  Mo.  168;  Lockwood 
t^.  Bostwick,  2  Daly,  521 ;  Boardman  c. 
Meriden  Britannia  Co.  35  Conn.  402 ; 
Rowley  v,  Houghton,  2  Brews.  303  ;  Cot- 
ton V.  Thomas,  2  Brews.  308.  But  it  is 
not  sufficient  that  the  public  may  mistake 
the  goods  of  one  manufacturer  for  those 
of  another,  if  the  mistake  arises  solely 
from  the  resemblance  of  names  or  marWa 
which  both  have  an  equal  right  to  use. 
"  A  trade-mark,*'  says  Judge  Duer^  "  is 
frequently  designed  to  convey  information 
as  to  several  distinct  and  independent 
facts,    and   therefore   contains   separate 


1  A  court  of  equity  will  not  restrain  a  defendant  from  the  use  of  a  label,  on  the  groand 
that  it  infringes  the  plaintiff's  trade-mark,  unless  the  form  of  the  printed  words,  the 
words  themselves,  and  the  figures,  lines,  and  devices,  are  so  similar  that  any  person,  with 
such  reasonable  care  and  observation  as  the  public  generally  are  capable  of  using  and 
may  be  expected  to  exercise,  would  mistake  the  one  for  the  other.  Oilman  v.  Hunne- 
well,  122  Mass.  139.  And  where  the  similarity  is  so  great  as  to  deceive  incautious  pnr^ 
chasers,  it  is  not  necessary  to  show  that  any  one  has  actually  been  misled.  Johnston 
V.  Orr  Ewing,  7  App.  Cas.  219.  Evidence  of  one  sale  of  an  imitation  will  justify  an  in- 
iunciion,  though  tne  defendant  at  the  date  of  the  application  has  none  of  the  article  in 
his  store.  Low  v.  Hart,  90  N.  Y.  457.  Where,  however,  the  defendant  had  agreed  not 
to  use  in  a  particular  place  a  former  trade-mark,  under  which  he  had  carried  on  business, 
it  was  held,  in  an  action  to  restrain  him  from  so  using,  that  it  was  no  defence  that  its 
ue  by  the  plaintiff  would  mislead  (he  public.    Grow  v,  Seligman,  47  Mich.  607. 
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It  is  seldom  that  this  violation  is  effected  by  a  complete  f oi^ry, 
or  by  a  perfect  imitation.  But  if  the  imitation  be  such  in  degree 
and  character,  —  perhaps  by  a  close  imitation  of  the  true  trade- 
mark in  its  most  salient  and  obvious  features,  and  with  a  differ- 
ence in  its  subordinate  and  less  noticeable  characteristics,  —  it  is 
not  the  less  a  violation;  and  its  character  would  indicate  the 
fraudulent  design  of  the  user.  Hence  it  is  certain  tliat 
the  imitation  may  be  imperfect  *  and  colorable  only,  and  *  257  bv 
yet  be  a  violation  of  a  right.  Cy)  And  in  one  case  it  was 
so  held,  where  the  imitation  consisted  in  the  use  of  one  word  only, 
the  remainder  of  the  original  trade-mark  being  quite  different  from 
that  of  the  imitation  which  was  restrained  by  injunction,  (z) 

words,  marks,  or  signs,  applicable  to  each;  Jour.  Ch.  (n.  s.)  255 ;  Stephens  v.  Peel, 
thus  indicating  not  only  the  origin  or  16  Law  Times  Rep.  (n.  s.)  145;  Purser 
ownership  of  the  article  or  fabric  to  which  v.  Brain,  17  Law  tionr.  Ch.  141.  In  the 
it  is  attached,  but  its  appropriate  name,  Brooklyn  White  Lead  Co.  v.  Masnry,  25 
the  mode  or  process  of  its  numnfactore,  Barb.  416,  the  plaintiffs  distinguished  the 
and  its  peculiar  or  relative  quality.  It  is  lead  of  their  manufacture  by  a  label  bear- 
certain,  however,  that  the  use,  by  another  ing  their  corporate  name.  The  defendant 
manufacturer,  of  the  words  or  signs  in-  had  been  in  the  habit  of  marking  his  lead, 
dicative  only  of  these  circumstances,  may  "  Brooklyn  White  Lead,"  to  which  no  ob- 
yet  have  the  effect  of  misleading  the  pub-  jection  was  made.  Afterwards  he  placed 
lie  as  to  the  true  origin  of  the  goods ;  but  on  his  labels  the  words  "  Brooklyn  White 
it  would  be  unreasonable  to  suppose  that  Lead  and  Zinc  Co.,"  and  this  use  of  the 
he  is,  therefore,  precluded  from  usins;  word  **  Co.,"  the  defendant  not  beine  a 
them  as  an  expression  of  the  facts  which  corporation,  was  held  a  fraudulent  imita> 
they  really  signify,  and  which  may  be  tion  of  the  plaintiff's  mark.  In  most  of 
just  as  true  in  relation  to  his  goods  as  to  the  cases  the  imitations  of  the  trade-mark 
those  of  another.  Purchasers  may  be  de  complained  of  have  been  accompanied 
ceived ;  they  may  buy  the  soods  of  one  also  by  the  use  of  similar  wrappers,  and 
person  as  those  of  another,  hut  they  are  by  close  imitations  of  the  style  of  printing 
noC  deceived  by  a  false  representation ;  labels,  putting  up  goods,  &c.  In  Coffeen 
they  are  deceived  because  certain  words  v.  Brunton,  4  McLean,  516,  the  names  ol 
or  siffns  suggest  a  meaning  to  their  minds  the  medicines  sold  by  the  plaintiff  and  the 
which  they  do  not  in  reality  bear,  and  defendant,  respectively,  were  entirely  dia- 
were  not  designed  to  convey." '  Amoekeag  similar,  and  the  injunction  granted  was 
Co.  r.  Spear,  2  Sandf.  S.  C.  599 ;  Stokes  based  entirely  upon  the  general  similarity 
V.  Landgraff,  17  Barb.  608;  GiUott  v,  of  the  labels  and  wrappers,  and  on  the 
Esterbrook,  47  Barb.  464;  17  £ng.  L.  &  representations  contained  in  them.  In 
£q.  257.  It  has  been  held,  that  one  who  WooUam  v.  Ratcliff,  1  Hem.  &  M.  259, 
has  received  a  prize-medal  for  the  excel-  the  injury  complained  of  was  a  fraudulent 
lenoe  of  his  wares,  cannot  prevent  another  imitation  of  the  plaintiff's  peculiar  man- 
from  placing  the  words  "prize-medal"  ner  of  putting  up  silk  in  bundles.  The 
Vfjtm  his  goods,  though  the  latter  has  ob-  court  said  :  "  It  is  not  necessary  that  any 
tained  no  such  medid.  Batty  v.  Hill,  1  specific  trade-mark  should  be  infringed; 
Hem.  &  M.  264.  it  is  sufficient  if  a  fraudulent  intention  of 
(jf)  Clark  u,  Clark,  25  Barb.  76;  Wil-  palmine  off  the  defendant's  goods  as  the 
liams  V,  Johnson,  2  Bosw.  1 ;  Amoskeag  plaintiff's  exist,  but  the  imitation  should 
Co.  p.  Spear,  2  Sandi  Ch.  599 ;  Davis  v.  De  calculated  to  deceive."  See  also  Board- 
Kendall,  2  R.  I.  569 ;  Barrows  v.  Knight,  man  v.  Meriden  Britannia  Co.  35  Conn. 
6  R.  L  434;  Fetridge  v.  WeUs,  4  Abb. Tr.  402. 

144;  GiUott  v.  Esterbrook,  47  Barb.  455;  {t)  Burnett  v.  Phalon,  9  Bosw.  192, 

Newman  v,  Alvord,  35  How.  Pr.  108,  49  affirmed  in  5  Abb.  Pr.  {v.  s.)  212.    The 

Barb.  588 ;  Seiso  v,  Provezende,  Eng.  £q.  plaintiff  made  a  preparation  for  the  hair, 

B^  1  Ch.  Ap.  192 ;  Franks  v.  Weaver,  which  he  called  Cocoaine,  and  publicly 

10   Bear.  297;    Walton    v.  Crowley,  3  advertised  this  as  his  trade-mark.    The 

Blatchf.  440;  Taylor  t^.  Taylot,  23  Law  defendant  commenced  the  manufacture  of 
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Two  questions,  however,  may  arise  and  have  arisen  tinder  tilus. 
A  nian,  believing  that  his  goods  have  all  the  excellence  of  certain 

other  goods  of  high  esteem  in  the  market,  may  wish  to 
*  257  bw  say  that  his  goods  are  as  excellent  as  those  of  the  *  other 

maker.  He  may  lawfully  say  this ;  and  if  this  is  all  he 
says,  even  if  he  says  what  is  not  true,  his  conduct  is  no  such  viola- 
tion of  another's  right  as  to  be  protected  by  the  law  of  trade-marks. 
He  may  desire  to  say  this  impressively,  and  to  draw  attention  to 
the  comparison,  and  for  that  purpose  use  enough  of  tiie  other's 
mark,  or  of  an  imitation,  to  show  what  it  is  he  claims  to  equal 
or  surpass.  And  if  he  so  says  this,  and  with  such  addition  of 
his  own  name  or  other  designation  as  shall  indicate  that  he  him- 
self and  not  the  other  makes  the  goods  he  offers,  he  violates  no 
right,  (a)  The  essential  question  always  is.  Does  he  honestly 
exhibit  himself  as  the  maker  of  the  goods?  or  does  he  only 
pretend  to  do  this,  and  do  it  in  such  a  way  as  to  mislead  the 
public  into  the  mistake  of  supposing  the  man  makes  them  who 
owns  and  uses  the  trade-mark  lawfully,  but  does  not  in  fact 
make  these  goods  ?  It  is  precisely  the  attempt  to  shelter  the 
violator  in  this  way,  and  under  this  pretence,  which  gives  rise 
to  most  of  the  colorable  imitations  of  trade-marks.    And  there 

is  no  doubt  that  a  man  may,  in  this  way,  make  a  fraudu- 
*251bx  lent  use  of  his  own  name.  (6)    *No  certain  line  can 


a  Bimilar  aiticle  under  the  name  of 
Coooine,  and  prefixed  his  own  name  as 
manufacturer.  The  remaining  portiona 
of  the  respective  labels  were  entirely  dis- 
similar. See  ante,  p.  *257  be,  note  (ee). 
So  in  Gillott  v.  Esterbrook,  47  Barb.  455, 
affirmed  in  48  N.  T.  374 ;  the  number  303 
was  the  only  part  of  the  plaintiff's  trade- 
mark, which  the  defendant  placed  upon 
the  pens  made  by  him,  and  the  use  of  this 
was  rpfitrained  by  an  injunction. 

(a)  Canham  t;.  Jones,  2  Yes.  &  B.  218 ; 
The  Merrimac  Man.  Co.  v.  Gamer,  2  Abb. 
Pr.  318;  Flayel  v.  Harrison,  19  Eng.  L. 
&  Eq.  15.    See  also  Burgess  v.  Burgees, 

17  Eng.  L.  &  Eq.  257 ;  Wolfe  v.  Goulard, 

18  How.  Pr.  64 ;  Perry  v.  Truefitt,  6  Beav. 
66.  But  where  the  defendant's  label 
represented  his  goods  as  equal  to  those 
of  the  plaintiff,  but  the  words  "  equal  to  " 
were  printed  in  very  small  letters,  an 
injunction  was  granted.  Day  o.  Binning, 
1  Cooper's  Ch.  Rep.  489.  So  Glenny  v. 
Smith,  11  Jur.  (ir.  s.)  964.  So  where  the 
terms  of  the  comparison  were  such  as  to 
lead  to  the  inference  that  the  defendant's 
goods  were   prepaxed   by  the   plaintiff. 
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Franks  v.  Wearer,  10  Bear.  297.  Where 
there  is  a  fraudulent  imitation  of  the 
plaintiff's  trade-mark,  it  is  no  defence  that 
the  defendant's  foods  are  equal  in  qnalitjr 
to  those  made  by  the  plaintiff.  Blofield 
V.  Payne,  4  B.  &  Ad.  410;  Taylor  p. 
Carpenter,  2  Sandf .  Ch.  603 ;  2  Wood.  & 
M.  1 ;  Partridge  v.  Menck,  2  Sandf.  Ch. 
622. 

(6)  In  Cxoft  V.  Day,  7  Bear.  84,  Lord 
Laangdalt  says : "  The  defendant  has  a  ri^ht 
to  carry  on  the  business  of  a  blackmg^ 
manufacturer  honestly  and  fiurly ;  he  has 
a  right  to  the  use  of  his  own  name.  I 
will  not  do  anything  to  debar  him  from 
the  use  of  that,  or  any  other  name,  cal- 
culated to  benefit  himself  in  an  honest 
way;  but  I  must  prevent  him  from  nsinf 
it  in  such  a  way  as  to  deceive  and  defranl 
the  public,  ana  obtain  for  himself,  at  the 
expense  of  the  plaintiffs,  an  undue  and 
improper  advantage."  So  Sykes  v.  Sykes, 
3  B.  &  C.  541 ;  Holloway  v,  Holloway,  13 
Beav.  213 ;  Clark  r.  Clark,  25  Barb.  76 ; 
Howe  V.  Howe  Man.  Co.  50  Barb.  836. 
On  the  other  hand,  where  both  parties 
bear  the  same  name,  but  no  fraaduleat 
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be  drawn  here.  It  is  a  question  of  fact  rather  than  of  law.  But 
this  question  always  is,  Is  the  mark  or  designation  complained  of, 
such  as  "would  naturally  mislead  a  customer  by  the  false  and  simu- 
lated appearance  of  the  article  he  buys  ? 

If  it  would  cause  this  deception,  another  question  arises :  Must 
this  deception  be  intentionsd,  and  therefore  fraudulent?  It  is 
not  difficult  to  suppose  that  one  who  makes  certain  goods  may 
affix  to  them  a  mark  which  is  already  understood  as  indicating 
that  they  have  peculiar  merit,  without  intending  to  deceive  any  one 
as  to  their  manufacture.  The  authoriti^,  and  we  think  the  better 
reason,  would  lead  to  the  conclusion,  that  if  this  be  a  deception 
in  fact,  though  not  in  intent,  the  law  should  protect  flie  public 
against  it  (js) 

We  apprehend,  however,  that  a  distinction  would  be  drawn, 
which,  so  far  as  the  authorities  go,  would  seem  to  be  warranted 

roprenentationfl  are  made,  even  though  a  came  to  a  hearing  on  bill  and  answer 
kM8  lesnlt  to  one  of  the  parties  from  this  alone,  an  injunction  was  refused, 
similarity  of  name,  he  is  without  a  (c)  In  equity  it  is  not  necessaiy  that 
remedy.  It  is  a  case  of  daiafmsi  abmpiA  the  acts  of  the  defendant  be  done  with 
injuria.  Burress  v.  Burgees,  17  £ng.  L.  fraudulent  intent.  Millington  v.  Fox,  3 
&  £q.  257 ;  Faber  9.  F&er,  3  Abb.  Pr.  My.  &  Or.  338 ;  AinsworSi  v.  Walmsley, 
(h.  8.)  115 ;  8.  c.  49  Barb.  357.  But  one  £n^.  £q.  Rep.  1  £q.  Cas.  518;  Burgees  v. 
cannot  use  another's  name  as  a  trade-  HiUs,  26  Beav.  244 ;  Edleston  v.  EdJteston, 
mark  onder  cover  of  having  a  workman  9  Jur.  (n.  s.)  479;  Cartier  r.  Carlile,  8 
cxf  the  same  name  in  bis  employ,  or  by  Jur.  (k.  s.)  183 ;  Amoekeag  Man.  Co.  o. 
virtue  of  an  arrangement  with  a  third  Spear,  2  Sandf .  s.  c.  608 ;  Coates  v.  Holr 
pai^  bearinj^  the  same  name,  but  having  brook,  2  Sandf.  Ch.  586 ;  CofEeen  v.  Brun- 
no  interest  m  the  business.  Rodgers  v.  ton,  4  McLean,  516 ;  Meeeerole  v.  Tynberg, 
Nowill,  5  Man.  Gr.  &  8c.  109, 6  Hare,  325 ;  36  How.  Pr.  14,  4  Abb.  Pr.  (ir.  s.)  410 ; 
Croft  V.  Day,  7  Bear.  84 ;  Southom  v.  Dale  v,  Smithson,  12  Abb.  Pr.  237.  This 
Reynolds,  12  L.  T.  Rep.  (x.  s.)  75.  In  has  been  doubted  in  a  few  cases;  and  in 
Ames  V.  King,  2  Gray,  379,  the  plain-  Corwin  r.  Daley,  7  Bosw.  222,  it  is  even 
tiff  was  a  manufacturer  of  shovels,  and  said  to  be  one  of  the  "two  principles 
marked  his  goods  with  his  own  name,  steadily  adhered  to  in  aU  the  cases  in 
O.  Ames;  but  it  was  averred  in  the  bill  equity,  that  the  intent  to  pass  off  the 
that  the  letter  O.  was  frequently  effaced  goods  of  the  defendant  as  those  of  the 
in  the  process  of  manufacture,  and  that  plaintiff  must  exist ;  *'  and  this  is  asserted 
the  shoveb  were  known  in  the  market  also  in  the  Merrimac  Man.  Co.  v.  Cramer, 
simply  as  Ames's.  The  defendant  had  2  Abb.  Pr.  318.  But  the  contrary  opinion 
stamped  shovels  of  his  own  manufacture  is  now  flrml^  established  both  on  prmcinle 
with  the  name  Ames ;  but  in  his  answer  and  authority.  At  law  the  rule  is  aif- 
he  averred  on  oath  that  be  had  done  so  ferent.  There  the  remedy  is  by  an  action 
not  to  represent  them  as  the  plaintiffs  on  the  case  for  deceit,  and  an  intent  to 
jroods,  but  at  the  request  of  one  E.  B.  deceive  is  of  the  gist  of  the  action.  Craw- 
Ames,  by  whom  they  had  been  ordered,  shay  p.  Thompson,  4  Man.  &  Gr.  357 ; 
Under  the  statutes  of  Massachusetts,  the  Sykes  v.  Sykes,  3  B.  ft  C.  541 ;  Rodgers 
Supreme  Court  had  then  no  general  juris-  v.  Nowill,  5  Man.  Gr.  ft  Sc  108 ;  Edleston 
diction  in  cases  of  fraud,  and  their  juris-  v.  Edleston,  9  Jur.  (v.  s.)  479;  Farina  v. 
diction  in  the  matter  was  derived  solely  Silverlock,  1  K.  ft  J.  509.  Where  the  use 
from  the  provisions  of  chap.  197  of  the  of  anothei^s  trade-mark  is  made  a  statute 
Acts  of  1852,  which  required  proof  of  offence,  the  sale  of  spurious  goods  by  one 
f raodulently  representing  the  goods  of  i^orant  of  the  fact  does  not  render  him 
one  as  actnallv  made  by  another ;  and,  as  liable  to  the  penalty.  Rudderow  v.  Hunt- 
"*-"  was  denied  on  oath,  and  the  case  ington,  3  Sandf.  S.  C.  252. 
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*  257  by  by  them.    It  is  this.   In  our  next  section,  it  will  *  be  seen 
that  the  owner  and  user  of  a  trade-mark,  if  it  be  yiolated, 
may  proceed  against  the  violator  in  equity  or  at  law :  in  equity,  to 
restrain  and  prevent  this  violation  of  his  right ;  at  law,  to  obtain 
damages  therefor.    If  he  proceeds  in  equity,  he  should  obtain  the 
relief  of  injunction,  although  the  violation  did  not  intend  deception. 
But  if  he  resorts  to  law,  to  obtain  damages,  it  may  well  become  a 
material  question  whether  the  defendant  was  honest,  intendii^ 
neither  harm  to  him  or  deception  of  the  public,  or  fraudulent,  and 
intending  both.    It  would  be  a  question  which  we  should  say  would 
bear  more  upon  the  amount  of  damages  than  upon  the  verdict  it- 
self;  or,  if  the  case  were  in  equity,  upon  the  question  of  costs.  ((2) 
How  far  an  imitation  must  go  to  be  regarded  as  a  violation  of 
a  right,  may  depend  upon  the  question  how  far  ihe  courts  will  go 
in  protecting  the  public  from  deception,  and  where  they  will  stop, 
leaving  purchasers  to  take  care  of  themselves.    There  is  no  posi- 
tive rule,  and  perhaps  never  can  be,  which  will  always  answer 
this  question.    In  some  cases  the  test  is  said  to  be.  Is  the  imita- 
tion calculated  to  mislead  the  unwary  ?  (e)     But  what  is  meant 
by  unwary  ?    If  the  law  is,  that  no  imitation  is  a  violation  of  a 
trade-mark,  which  the  customer  could  not  detect  by  sufficient  care, 
it  is  obvious  that  no  mere  colorable  imitation  would  be  restrained. 
And  in  some  cases,  in  their  conclusions  from  the  facts,  courts 
seem  to  go  almost  to  this  extent.    We  believe  the  true  rule  —  not 
always  easy  of  application  —  to  be  this:  Is  the  imitation  such  as 
would  probably  deceive  a  customer  who  used  ordinary  care  f  and 
for  this  there  can  be  no  standard  but  the  degree  of  attention 
which  common  buyers  of  such  articles  commonly  give  to 
*  257  bz  them  when  they  buy  them.  (/)    Nor  is  it  always  *  enough 


(d)  See  note  (o),  infra, 

(e)  Crawshay  v.  Thompeon,  4  Man.  & 
Gr.  36a ;  Edleston  v.  Vick,  23  Eng.  L.  & 
£q.  51 ;  Swift  t;.  Dey,  4  Robt.  611 ;  but 
the  decision  of  Judge  Robertaon  in  thiB  last 
case  was  overroled  on  appeal,  and  the  role 
laid  down  in  Partridge  v,  Menck  adopted. 
See  the  next  note.  In  the  Broouyn 
White  Lead  Co.  i;.  Masniy,  25  Barb.  417, 
it  is  said,  "  the  law  must  protect  the  right 
to  sell  to  all,  to  the  incantious  as  well  as 
to  the  cantioQS."  See  also  Amoskeag 
Man.  Co.  v.  Spear,  2  Sandf.  S.  C.  609. 
In  a  very  larse  number  of  cases  the 
expression  used  is  simply.  Is  the  imita- 
tion "  calculated  to  deceive  the  public  "  1 

(/)  This  is  substantially  the  rule  laid 
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down  in  Partridge  v.  Menck,  2  Sandf. 
Ch.  622.  Vioe-ChanceUor  Sand/ord  there 
says :  "Although  the  court  will  hold  any 
imitation  colorable  which  requires  a  care- 
ful inspection  to  distinguish  its  marks 
and  ap^e»rance  from  those  of  the  manu- 
facture miitated,  it  is  certainly  not  bound 
to  interfere  where  ordinary  attention  will 
enable  a  purchaser  to  discriminate.  It  does 
not  suffice  to  show  that  persons  incapable 
of  reading  the  labels  might  be  deceived 
by  the  resemblance.  It  must  appear  that 
tne  ordinary  mass  of  purchasers,  paying 
that  attention  which  such  persons  usually 
do  in  buying  the  article  in  question,  woul^ 
probably  be  deceived.*'  This  is  cited  and 
followed  in  The  Merrimac  Man.  Co.  v. 
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that  a  deception  is  caused ;  for  it  may  be  caused  by  conduct 
which  the  law  permits.  Thus,  it  is  held  that  a  man  may  stamp 
his  own  name,  in  gilt  letters  or  otherwise,  on  his  own  goods,  or 
their  bands  or  covers ;  and  if  injury  results  to  another  manufac- 
turer, he  has  no  remedy.  (^) 

There  is  no  doubt  that  a  man's  right  to  use  his  own  trade-mark 
may  be  violated,  not  only  by  one  who  uses  the  same  or  a  colorable 
imitation  thereof,  but  by  any  person  who  provides  the  means  or 
instrument  of  this  fraud,  as  by  making  for  the  use  of  the  violator 
the  type  or  tool,  or  printing  the  label,  by  which  it  is  carried  into 
effect,  and  that  an  injunction  will  issue  to  prevent  this,  (jf) 
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OF  THE  REMEDY  FOR  VIOLATION  OF  THE  RIGHT  TO  USE  A 

TRADE-MARK. 


We  are  not  aware  of  any  modern  case  in  which  a  customer  de- 
ceived by  a  simulated  trade-mark  has  brought  an  action  for  the 
fraud.  (A)  But  actions  by  the  party  possessing  or  claiming  to 
possess  the  exclusive  right  to  use  a  certain  trade-mark,  for  a 
fraudulent  use  of  the  same  or  a  similar  mark,  are  common  both 


Garner,  2  Abb.  Pr.  318 ;  Swift  v.  Dej,  4 
Robt.  611.  A  similar  role  is  laid  down 
by  Lord  CbanoeUor  Cranioorthf  in  Seizo  v. 
Proveaende,  £ng.  Eq.  Rep.  1  Ch.  App. 
191.  "What  deeree  of  resemblance  is 
necessary,  from  the  nature  of  things,  is 
a  matter  incapable  of  definition  a  priori, 
AU  that  courts  of  justice  can  do  is  to  say 
that  no  trader  can  adopt  a  trade-mark  so 
resembling  that  of  a  rim  as  that  ordinary 
porchasers,  purchasing  with  ordinary  cau- 
tion, are  likely  to  be  misled."  Welch  v. 
Knott,  4  Kay  &  J.  747.  See  Lond.  &  Proy. 
Law  Assurance  Co.  e.  Lond.  &  Proy. 
Joint-Stock  Life  Ins.  Co.  11  Jur.  938.  It 
is  weU  settled  that  it  is  no  d^ence  to  a 
suit  for  the  infringement  of  trade-marks, 
that  wholesale  dealers  would  not  be  de- 
ceiyed  if  the  resemblance  be  such  as  to 
impose  upon  ordinary  purchasers  buying 
from  them.  Sykes  v.  Sykes,  3  B.  ft  C. 
541 ;  Shrimpton  v,  Laight,  18  Beay.  164; 
Coates  V,  Holbrook,  2  Sandf.  Ch.  586; 
Taylor  v.  Carpenter,  2  Wood.  &  M.  1 ; 
Clark  r.  Clark,  25  Barb.  77.  But  other- 
wise, where  the  mistake  arises  from  the 


employment  of  words  to  which  both  paj> 
ties  haye  an  equal  right.  Amoskeag  Co. 
V.  Spear,  2  Sandf.  S.  C.  608;  Stokes  v. 
Landffraff,  17  Barb.  608. 

{jf)  Faber  0,  Faber,  49  Barb.  357. 

ip)  Farina  v.  Silverlock,  1  Kay  &  J.  509, 
4  Kay  &  J.  650.  The  defendant  in  this 
case  printed  and  offered  for  sale  labels 
exactly  imitating  those  used  by  the  plain- 
tiff upon  his  Colore  water.  So,  too,  a 
partjr  hsa  been  eniomed  from  marking  an 
inferior  (quality  of  the  plaintiff's  jroo£  as 
the  superior  quality.  Uillott  v.  Kettle,  3 
Duer,  624.  The  owner  of  a  trade-mark 
has  his  remedy  against  a  seller  of  the 
goods  fraudulently  marked,  as  well  as 
against  the  maker  of  them.  Coates  v. 
Holbrook,  2  Sandf.  Ch.  586;  Ainsworth 
V.  Walmsley,  £ng.  £0.  Rep.  1  Eq.  Cas. 
518;  Jurgenson  v.  Alexander,  24  How. 
Pr.  269;  Burgess  v.  Hills,  26  Beank  244; 
Matsell  V.  Flanagan,  2  Abb.  Pr.  (ir.  s.) 
459 ;  Oldham  e.  James,  13  Irish  Ch.  393; 
14  id.  81. 

(A)  See  Southern  o.  How,  emU,  note 
(6),p.*257&a. 
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at  law  and  in  equity ;  and  we  do  not  know  that  the  statute  will 
greatly  affect  the  law  or  practice  of  courts  in  this  respect. 

If  the  action  be  at  law,  the  remedy  sought  is  damages.  And  it 
has  been  held  that  the  plaintiff  has  a  right  to  recover  some  dam- 
age, although  no  actual  damage  is  proved,  (i) 

If  the  action  be  in  equity,  an  injunction  is  sought  to  restrain 
and  prevent  the  continued  use  of  the  fraudulent  trade-mark.  It 
would  seem  that,  in  the  year  1742,  equity  not  only  refused  such 
an  injunction,  but  the  Lord  Chancellor  said  he  had  never  known 
an  instance  where  such  an  injunction  had  been  granted.  (/)  But 
recently  a  court  of  equity  has  always  granted  this  remedy,  if  a 
case  were  made  out ;  and  then,  having  equitable  jurisdiction  of  the 
case,  the  court  would  not  send  the  plaintiff  into  a  court  of  law  to 
recover  damages,  but  would  proceed  to  inquire  whether  damages 
have  been  sustained,  and,  if  they  have  been,  would  de- 
*  257  eh  cree  *  compensation.  Upon  this  inquiry  as  to  damages  the 
court  would  use  the  means  common  in  equity  practice.  It 
will  require  an  exhibition  of  books,  of  accounts  and  sales,  and,  if 
necessary,  refer  the  case  to  a  master,  to  take  evidence  and  report 
thereon  whatever  may  enable  the  court  to  do  justice  between  the 
parties.  (Jc)  As  the  equity  for  the  account  is  strictly  incident  to  the 
injunction,  if  this  be  refused  no  accoimt  will  be  given.  (J)  Nor  in 
equity  will  anything  be  recovered  beyond  the  actual  damages,  (m) 
Where  no  fraudulent  intent  appears,  no  account  will  be  granted,  (n) 

(t)  Blofield  V.  Paine,  4  Barn.  &  Ad.  ii  )  Blanchard  v.  HiU,  2  Atk.  4S4. 

410.    This  was  an  action  at  law,  in  which         {k)  Taylor  v.  Carpenter,  2  Sandf.  Ch. 

thejnryhad  found  for  the  plaintiff,  with  611;  Burnett  v.  Phalon,  9  Bosw.   192; 

one  farthinff  damages.    On  a  motion  for  Gillott  v.  Esterbrook,  47  Barb.  455,  af- 

a  nonsuit,  IMledaU,  J.,  said  :  "I  think  firmed  in  48  N.  Y.  374 ;  Bajly  v,  Taylor, 

enough  was  proved  to  entitle  the  plaintiff  1  Rnss.  &  M.  78 ;  Adams's  Equity,  219. 
to  recover.    The  act  of  the  defencumt  was         (/)  Bayly  v.  Taylor,  1  Unss.  &  M.  73. 
a  fraud  against  the  plaintiff ;  and  if  it         f  m)  The  Leather  Cloth  Co.  v.  Hirsch- 

occasioned  nim  no  specific  damage,  it  was  fiela,  £ng.  £q.  Rep.  1  £q.  Cas.  299. 
still,  to  a  certain  extent,  an  injury  to  his  (n)  Says  Lord  Chancellor  WeMthury  in 

right.    There  must  be  no  rule.'^  So  Rodg-  Edelston  v.  Edelston,  1  De  G.  J.  &  S.  185 : 

ers  V.  Kowill,  5  Man.  Gr.  &  Si.  108.    m  "  Although  it  is  well  founded  in  reason, 

Taylor  v.  Carpenter,  2  Wood.  &  M.  1,  the  and  also  settled  by  decision,  that  if  A  has 

court  say :  "  In  a  case  like  this,  if  in  any,  acquired  property  in  a  trade-mark,  which 

no    reason   exists   for   giving   damages  is  afterwsjrds  adopted  aud  used  by  B,  in 

greater  than  hare  been  actually  sustained,  ignorance  of  A's  n^ht,  A  is  entitled  to  an 

or  what  have  been  called  compensatory."  injunction,  yet  he  n  not  entitled  to  any 

"  If  by  exemplary  dama^  was  meant  a  account  of  profits  or  compensation,  except 

full  indemnity  ror  the  mdividnal  wronr  in  respect  of  any  use  by  B  after  he  has 

in  eveiy  equitable  view,  and  thus,  by  such  become  aware  of  the  prior  ownership.'* 

an   example,  operating  in  a  preventive  So  Moet  v.  Couston,  S3  Beav.  578 ;  but  in 

manner  tne  more  effectually  against  the  the  case  of  Cartier  v,  Carlile,  31   Beav. 

repetition  of  such  injuries,  then  no  er-  292,  decided  two  years  before  Moet  v, 

ror  happened  on  the  part  of  the  court  Couston,  the  same  judge,  Sir  J.  BamUly, 

below.'^  held  otherwise. 
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As  to  oostB,  if  the  plaintiff's  right  to  the  trade-mark  be  established, 
the  fkiglish  courts  give  the  plaintiff  the  costs  of  his  application 
for  injunction,  even  if  the  defendant  be  innocent  of  fraudulent  in- 
tent, and  had  no  notice  of  the  plaintiff's  claims,  (o)  But  if  the 
defendant  on  receiving  such  notice  offers  to  pay  the  plaintiff's 
costs  already  incurred,  and  give  up  all  further  use  of  the  mark, 
he  will  not  be  required  to  pay  any  farther  costs  in  the  suit,  (jp) 

It  has  been  held  that  where  an  injunction  against  the  use  of  a 
trade-mark  had  been  issued,  it  was  a  breach  to  use  the  same  name, 
with  the  addition  of  ^^  improved,"  although  the  defendant  said  on 
the  label  that  it  was  not  the  original  article,  (r)  Usually,  a  court 
of  equity  will  not  exert  its  high  powers  unless  a  case  is  made  out 
which  calls  distinctly  and  perhaps  strongly  for  their  interposition. 
But  it  is  now  perfectiy  well  settled,  even  in  the  absence  of  the 
statute,  that  a  person  may  be  entitled  to  the  exclusive  use 
of  his  own  *  trade-mark,  and  that  a  court  of  equity  has  *  257  co 
full  jurisdiction  over  any  wrongful  interference  with  this 
use,  and  may  prevent  the  same,  or  give  indemnity  for  injury  sus- 
tained thereby. 

It  may  be  that  the  original  proprietor  of  a  trade-mark  has  lost 
his  right,  or  at  least  his  equitable  remedy,  by  his  own  laches ;  or, 
by  acquiescing  in  the  use  of  it  by  anotiier,  without  objection  or 
interference.  Nor  need  it  be,  according  to  the  view  taken  of  this 
question  in  some  cases,  a  long  period  of  silence  to  have  this 
effect.  («)  If  such  laches  or  permission  be  shown,  a  court  of 
equity  will  at  least  withhold  its  peculiar  remedy  and  remit  the 
plaintiff  to  a  court  of  law.  (t) 


(p)  BnigeBB  V,  Hills,  26  Beay.  S44; 
BurecM  r.  Hately,  26  Beav.  249;  The 
ColluM  Co,  V.  Walker,  6  W.  R.  717. 

(p)  Hadflon  v,  Bennett,  12  Jar.  (k.  0.) 
519.  In  Millington  v.  Fox,  3  My.  ft  Cr. 
338,  the  defendant  having  offered  to  give 
up  the  mark  before  the  snit  had  been 
oommenoed,  no  costs  were  granted  to  the 
plaintiff. 

ir)  Ayer  d.  Hall,  3  Brewster,  509. 

(«)  In  Flavel  v.  Harrison,  19  Eng.  L. 
ft  Eq.  15,  a  delay  of  four  months  after  the 
infringement  became  known  to  the  plain- 
tiff, was  keid,  under  the  circumstances,  a 
bar  to  his  application  for  an  injunction. 

{t)  The  Amoekeag  Man.  Co.  v.  Gamer, 
6  Abb.  Pr.  (n.  b.)  265  ;  Taylor  v.  Carpen- 
ter, 2  Wood,  ft  M.  19 ;  Hilliard  on  In- 
jonctioiis,  §  43 ;  Beard  v.  Turner,  13  Law 
Tiokfls  Bep.  (n.  a.)  746.    In  this  last  case. 


a  delay  of  two  years  was  shown.  On  the 
other  nand,  in  The  Amoekeag  Man.  Co.  v. 
Spear,  2  Sandf.  S.  C.  615,  Judge  Dtier 
says :  "  I  am  satisfied  that  the  doctrine 
of  acquiescence,  operating  as  an  absolute 
surrender  of  an  exclusive  right,  is  appli- 
cable to  the  case.  The  consent  of  a 
manufeM^turer  to  the  use  or  imitation  of 
his  trade-mark  by  another,  may,  perhaps, 
be  justly  inferred  from  his  knowledge  and 
silence;  but  such  a  consent,  whether  ex- 
press or  implied,  when  purely  gratuitous, 
may  certainly  be  withdrawn ;  and,  when 
implied,  lasts  no  longer  than  the  silence 
from  which  it  sprines ;  it  is  in  reality  no 
more  than  a  reyocaole  license.  The  ex- 
istence of  the  fact  may  be  a  very  proper 
subject  of  inquiry  in  taking  an  account  of 
profits,  if  sucn  an  account  shall  hereafter 
oe  decreed ;  but  even  the  admission  of  the 
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It  seeniB  to  be  well  established  that  equity  exercises  its  jurisdio- 
tion  in  those  cases  only  where  the  legal  right  is  established  or  is 

certain,  (u) 
*  257  ed       *  In  some  of  the  States,  the  yiolation  of  a  right  to  a 

trade-mark  is  prohibited  by  statute.  We  cite  them  in 
our  notes,  (v)  How  far  these  statutes  will  be  superseded  by  the 
statute  of  the  United  States,  or  held  to  be  concurrent  with  that, 
we  do  not  propose  to  consider. 


^t  would  fnniish  no  reason  for  refnauig 
an  injunction."  So  Gillott  v.  Esterbrook, 
47  Barb.  470,  affirmed  in  48  N.  Y.  374. 
When  one  gratuitously  permits  another 
to  use  his  name  as  a  tiade-mark,  this  per- 
mission is  a  mere  license,  revocable  at  the 
will  of  the  person  whose  name  is  thus 
used.  McCardel  v.  Peck,  2B  How.  Fr. 
120;  Howe  v.  Searing,  10  Abb.  Pr.  264; 
Chri^  V.  Murphj,  12  How.  Pr.  77.  See 
also  Bowman  v.  Floyd,  3  Allen,  76,  de- 
cided upon  a  statute  (Mass.  Gen.  Stat.  c. 
56,  §§  1-4),  forbidding  the  carrying  on  of 
business  in  the  name  of  a  third  person 
without  the  written  consent  of  the  latter. 

(tt)  "I  have  before  this  had  an  occa- 
sion to  express  an  opinion,"  says  Lord 
Cottenham,  "  that  unless  the  case  be  very 
clear  it  is  the  duty  of  the  court  to  see  that 
the  legal  right  is  ascertained  before  it 
exercises  its  equitable  jurisdiction.  For 
this  there  are  good  reasons.  The  title  to 
the  relief  depends  upon  a  legal  ri^ht,  and 
the  court  only  exercises  its  jurisdiction 
on  the  jnonnd  that  the  legal  ri^ht  is  estab- 
lished.^ Spottiswoode  v.  Clarke,  2  Sandf. 
Ch.  628,  2  Phil.  154.  So  in  Snowden  v. 
Noah,  Hopkins,  347,  it  is  said  :  "  The  writ 
of  injunction  is  a  most  im|>ortant  remedy ; 
but  It  is  used  to  protect  rights  which  are 
clear,  or  at  least  free  from  reasonable 
doubt."    So  Motley  v.  Downman,  3  My. 


&  Cr.  1 ;  Bramwell  v.  Holcomb,  8  My.  & 
Cr.  747 ;  Pidding  v.  How,  8  Sim.  477 ; 
Rodgers  v.  Nowifl,  6  Hare,  325  ;  Wolfe  r. 
GouEurd,  18  How.  Pr.  64;  The  Merrimac 
Mim.  Co.  V.  Gamer,  2  Abb.  Pr.  318 ;  Cof- 
feen  v.  Bmnton,  5  McLean,  256 ;  Howe  r. 
Howe  Machine  Co.  50  Barb.  236. 

{v)  The  infringement  of  trade-marks 
is  a  statute  misdemeanor  in  the  following 
States :  New  York,  Laws  of  1862,  ch.  306  ; 
Massachusetts,  Gen.  Stat.  ch.  161,  S§  55, 
56 ;  Pennsylvania,  Brightly's  Purdon  s  Di- 
gest, pp.  246,  966,  Pub.  Laws,  1860,  p. 
423,  Pub.  Laws,  1853,  p.  643;  Ohio, 
Swan  &  Critchfield's  Statutes,  p.  454,  Act 
Mar.  29, 1859 ;  Missouri,  Gen.  Stat.  p.  912, 
Act  Mar.  6,  1866  ;  Michigan,  Laws,  1863, 
No.  22;  California,  Stat.  1863,  ch.  129, 
Stat.  1867-8,  ch.  349;  Oregon,  Gen.  Laws 
Criminal  Code,  ch.  44,  §588;  Kansas, 
Gen.  Stat.  ch.  111.  See  also  the  Mer^ 
chandise  Marks  Act,  25  &  26  Vict.  ch.  88. 
In  Maine  and  Massachusetts  there  are 
statutes  in  affirmance  of  the  common  law, 
givine  the  owner  of  a  trade-mark  a  civil 
remedy  in  damages  for  its  infringement, 
and  authorizing  an  injunction.  Me.  Acts, 
1866,  ch.  10  ;  Mass.  Chen.  Stat.  ch.  56.  In 
Missouri,  CaUfomia,  and  Oregon,  pro- 
vision is  made  for  the  public  registration 
of  trade-marks. 
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♦CHAPTEE  XVI.  ♦258 

OF  THE  LAW  OF  SHIPPING. 

SECTION  L 

OF  THE  BUILDING  AND  OWNERSHIP  OF  A  SHIP. 

A.  —  Of  a  BiUlding  Contract. 

This  contract  may  be  whatever  the  parties  to  it  choose  to  make 
it  Thus,  one  who  desires  to  own  a  ship,  may  propose  to  supply 
the  builder  with  all  requisite  materials,  the  builder  to  do  for  him 
all  the  requisite  labor.  The  ship  would  then  never  be  the  build- 
er's, but  would  from  the  beginning  belong  to  him  for  whom  it 
is  built.  Ships  are  not  however  often  built  in  this  way.  The 
builder  usually  constructs  the  vessel  for  one  of  four  purposes. 
Either  to  supply  an  order,  or  to  execute  a  contract,  which  may  be 
regarded  as  substantially  the  same  thing,  or  to  sell  it  to  some 
purchaser  who  may  desire  to  buy  it,  or  to  own  it  himself. 

One  important  question  has  arisen  about  which  the  cases  are 
not  reconcilable.  If  a  ship  be  buUt  on  a  building  contract,  and 
the  price  is  to  be  paid  by  instalments,  does  each  instalment  when 
paid  purchase  the  fabric  as  it  then  exists,  passing  the  property 
absolutely  to  the  purchaser,  subject  only  to  the  lien  which  the 
builder  has  for  the  purposes  of  finishing  the  ship  ? 

The  cases  on  this  subject  were  in  much  conflict.  In  the  earlier 
English  cases  much  reference  is  made  to  provisions  in  the  English 
statutes  and  usages  as  to  builders'  certificates  and  the  grand  bill 
of  sale,  which  do  not  exist  in  our  own.  We  consider,  however, 
that  the  law  is  now  well  settled,  especially  in  this  country 
and  by  recent  cases.  If  it  be  the  intention  of  the  *  parties  *  259 
that  the  builder  should  sell  and  the  purchaser  buy  the  ship 
before  it  is  completed,  and  at  different  stages  of  its  progress,  and 
a  bargain  is  made  sufiiciently  expressive  of  this  intention,  there  is 
no  reason  whatever  why  the  law  should  not  enforce  such  a  bar^ 

879 


260 


THE  LAW  OP  C0NTIUGT8. 


[book  in. 


gain.  But  no  such  bargain  would  be  implied  from  the  mere  fact 
that  payment  is  to  be  made  by  instalments,  whether  they  are 
graduated  merely  on  time,  or  on  the  state  or  condition  or  progress 
of  the  ship.  Nor  would  this  implication  arise  from,  or  be  greatly 
aided  by,  the  employment  by  the  purchaser  of  a  superintendent. 
These  facts  might  assist  in  identifying  the  structure,  or  sustaining 
an  action  for  a  breach  of  the  contract ;  and  they  might  bear  on 
the  amount  of  damages.  But  they  would  not  be  sufficient  to 
prove  an  actual  sale  and  transfer  of  the  property  by  the  payment 
of  an  instalment,  so  that  after  such  payment,  if  the  property  were 
lost  or  destroyed,  it  would  be  the  loss  of  the  purchaser,  (a) 

At  the  same  time,  it  appears  to  be  decided,  that  payment  of  in- 
stalments imposes  upon  the  builder  an  obligation  to  finish  and 
deliver  under  his  contract  the  identical  vessel,  (i) 

The  original  bill  of  sale  by  which  the  builder  transfers  the  ship 
to  the  first  purchaser,  whether  built  by  contract  or  otherwise,  is 
called  in  England  the  Grand  Bill  of  sale,  (0)  and  is  distinguished 
by  this  name  from  subsequent  bills  of  sale  —  made  by  the  pur- 
chaser or  his  transferees ;  but  we  have  no  such  distinction  in  this 

country,  (i) 
*  260       *  The  builder  should  deliver  his  certificate  to  the  first 

owner,  and  the  owner  give  it  to  the  collector,  as  required 
by  the  Statute  of  Registration.  (^) 


(a)  Wood  V.  Bell,  5  Ellis  &  B.  772,  34 
Eng.  L.  &  Eq.  178,  affirmed  in  the  £x- 
cheqaer  Chamber,  6  Ellis  &  B.  355,  36 
Eng.  L.  &  Eq.  148 ;  Baker  v.  Gray,  17  C. 
B.  462,  34  Eng.  L.  &  Eq.  387 ;  Woods  v, 
Rnssell,  5  B.  &  Aid.  942;  Batteisby 
V.  Gale,  cited  4  A.  &  E.  458 ;  Atkinson  v. 
BeU,  8  B.  &  C.  277, 282 ;  Clarke  v.  Spence, 
4  A.  &  E.  448 ;  Laidler  v.  Burlinson,  2  M. 
&  W.  602 ;  Andrews  r.  Dnrant,  1  Kern. 
35 ;  Merritt  v.  Johnson,  7  Johns.  473 ; 
Johnson  v.  Hunt,  U  Wend.  135;  Moody 
p.  Brown,  34  Maine,  107.  A  conveyance 
of  the  keel  after  it  is  laid,  vests  the  prop> 
erty  of  it  in  the  vendee,  and  draws  after 
it  aU  subsequent  additions.  Glover  o. 
Austin,  6  Pick.  209.  See  also  Sumner  v. 
Hamlet,  12  Pick.  76,  82.  An  agreement 
to^  pledge  a  vessel  building  to  cover  cer- 
tain advances,  and  that  the  pledgee  may 
purchase  her  at  a  certain  rate,  is  neither 


a  sale  nor  a  mortgage  or  pledge,  and 
transfers  no  property  in  the  vessel,  al- 
though the  advances  are  made.  Bonsev  v. 
Amee,  8  Pick.  236.  See  Reid  v.  l^sit- 
banks,  13  C.  B.  692,  24  Eng.  L.  &  Eq.  220. 
Where  the  property  passes  before  the 
completion  of  the  ship,  the  builder  has  a 
common-law  lien,  a  ri^t  of  possession  to 
finish  her  and  earn  the  full  price.  Woods 
V.  Russell,  $upra, 

(6)  Andrews  v.  Durant,  1  Kern.  35. 

(c)  Abbott  on  Shipping,  3.  In  Eng- 
land the  ffrand  bill  of  Mile  is  necessary  to 
the  transfer  of  a  ship  at  sea.  Atkinson  i*. 
Maling,  2  T.  R.  462 ;  Gordon  v.  East  India 
Co.  7  T.  R.  228,  234. 

{d)  PortUnd  Bank  v.  Stacey,  4  Mass. 
661 ;  Wheeler  u.  Sumner,  4  Mason,  183 ; 
Morgan  v.  Biddle,  1  Yeates,  3. 

(e)  Act  of  1792,  c.  1,  $  8, 1  U.  S.  Stats, 
at  Large,  291. 
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B.—  Of  the  Liens  of  Material  Men. 

Formerlyy  builders  of  shipSy  as  well  as  those  who  repaired, 
equipped,  or  supplied  them,  were  called  material  men ;  (/)  and 
this  somewhat  peculiar  phrase  has  been  in  use  as  a  term  of  tlie 
law-merchant  for  some  centuries.  Now,  however,  the  phrase  is 
confined,  perhaps  in  law,  and  certainly  in  practice,  to  those  who 
repair  the  ship,  or  furnish  her  with  supplies,  or  do  any  work 
about  her  necessary  for  her  seaworthiness  and  complete  equip- 
ment, (ff)  By  the  maritime  law  of  Europe,  and  by  the  Roman 
civU  law,  material  men  have  a  lien  on  any  ship  which  they  repair 
or  supply.  (A)  The  reason  of  this  is  obyious.  Ships  are  often  at 
a  distance  from  their  owners  when  they  need  and  have  these 
repairs  or  supplies,  and  therefore  persons  who  furnish  them 
should  have  a  demand  against  the  ship  itself,  without  being 
obliged  to  recur  to  the  owners.  There  is  also  another  reason ; 
and  it  is  that  ships  may  be  owned  by  persons  who  are  unknown  to 
the  material  men.  For  these  two  reasons,  the  civil  law  and  the 
general  maritime  law  gives  to  material  men  this  lien  upon  aU 
ships,  without  any  distinction  between  foreign  and  domestic  vessels. 
In  this  country,  however,  it  would  seem  that  the  first  reason  only 
has  any  influence ;  for  with  us  the  maritime  lien  is  limited  to  for- 
eign vessels,  (t)  But  in  tliis  respect,  as  in  the  general  application 
of  the  lawHoierchant,  our  States  are  considered  as  foreign  to  each 
other.  (/) 

(/)  JacobMn's  Sea  LawB,  857,  note;  case  of  foreign  ships,  the  lien  does  not 

Six  Leoline  Jenkins,  as  cited  by  Lord  depend  on  possession.    The  Jemsalem,  S 

StoweU  in  The  Neptune,  8  Hagg.  Adm.  Gallis.  345 ;  Zane  v.  The  Brig  President, 

142.  4  Wash.  C.  C.  458. 

{g)  Thns,  it  has  been  held,  that  no  lien  {j)  Pratt  v.  Reed,  19  How.  359  ;  The 

exists  by  the  maritime  law  for  the  bnild-  Brig  Nestor,  1   Snmner,  73.    This  doo- 

ing  of  a  resseL    People's  Penr  Co.  v.  trine  grew  out  of  a  dictum  in  The  General 

Beers,  SO  How.  393 ;  Roach  v.  Chapman,  Smith,  4  Wheat.  438,  bnt  it  mar  now  be 

SS  How.  129.    See  The  Richard  Bnsteed,  considered  as  settled.    In  Beach  v,  8ch. 

Spragne,  441,  for  an  able  decision  in  fa-  Native,  U.  S.  D.  C,  N.  T.,  it  is  said,  on 

Tor  ca  the  jurisdiction  in  snch  a  case.  the  authority  of  a  remark  in  Pratt  v. 

(A)  tKg.  14, 1, 1 ;  Ord.  de  la  Mar.  lir.  Reed,  19  How.  359,  that  as  the  master 

V^t  14,  ait.  16 ;  The  General  Smith,  4  would  hare  no  power  to  fl;iTe  a  bottomrr 

Wheat.  438 ;  The  Nestor,  1  Sumnei^  78 ;  bond  where  the  vessel  banged  to  an  aa- 

The  Young  Mechanic,  2  Curtis,  C.  C.  joining  State,  and  as  the  necessity  which 

404.  authorises  th^  gi^in^  a  bond  Offers  from 

(i)  In  the  case  of  a  domestic  vessel,  br  the  neoessitv  authorizing  the  imposition 

the  maritime  law  as  now  settled  in  this  of  a  lien  onrr  in  respect  to  the  nmritime 

country,  the  lien  depends  on  possession.  Interest,  no  Hen  could  be  imposed  bi  such 

The  Geneial  Smith,  4  Wheat.  488 ;  The  a  case. 
St  Jago  de  Cuba,  9  id.  409.    Bnt  in  the 
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*  261  *  Persons  employed  about  a  vessel  may  haye  in  fact 
either  of  three  liens,  or  in  some  instances  all  of  them, 
which,  though  quite  distinct  in  their  origin,  and  somewhat  so  in 
their  operation,  are  sometimes  confounded  together.  One  of  these 
is  the  common-law  lien  of  a  bailee.  The  second  is  the  maritime 
lien  of  material  men.  And  the  third  is  the  statutory  lien  of 
workmen  and  mechanics. 

By  the  first,  a  builder  of  a  ship  belonging  to  another  person,  or 
any  person  making  repairs  upon  a  ship,  if  for  this  purpose  he  has 
possession  of  the  ship,  has  a  common-law  lien  upon  her  for  his 
charges,  and  may  retain  his  possession  to  enforce  this  lien.  And 
this  lien  may  be  enforced  in  admiralty,  so  far  as  repairs  are  con- 
cerned. (^)  But  if  possession  of  the  ship  is  parted  with,  this  lien 
is  lost.  (I) 

The  maritime  lien  of  material  men  is  widely  extended  in  admi- 
ralty, and  our  admiralty  courts  claim  and  exercise  a  full  jurisdic- 
tion oyer  all  claims  and  questions  arising  under  this  lien.  They 
require,  however,  eyidence  that  the  supplies  and  repairs  were 
obtained,  and  that  they  could  not  have  been  obtained  upon  the 
personal  responsibilities  of  the  owners,  without  security  on  the 
vessel ;  (m)  although  it  is  not  necessary  that  the  vessel  should  in 
teems  be  made  liable  for  the  payment,  (n)  Hence,  although  the 
vessel  is  in  a  foreign  port,  if  the  owners  are  present  or  have  an 
agent  present,  ready  to  advance  or  pay  for  whatever  may  be  nec- 
essary, there  is  no  lien,  (o)  And  although  the  general  rule  con- 
fines this  lien  to  a  foreign  vessel,  yet  if  a  vessel  is  in  her  home 
port,  and  is  there  held  out  by  her  owners  as  a  foreign  ves- 
*262  sel,  *  material  men  who  have  repaired  or  supplied  her 
in  that  belief,  will  have  a  lien  which  admiralty  will  en- 
force, (jt?)  The  residence  of  the  owners  of  the  vessel,  and  not 
that  of  the  furnisher,  is  to  be  looked  to  in  determining  whether 
the  vessel  is  a  domestic  one  or  not.  Therefore  if  the  vessel  is 
in  her  home  port,  no  lien  exists  for  the  supplies  there  furnished, 

(h)  The  General  Smith,  4  Wheat.  438,  (/)  See  cases  mpra,  note  (t). 

r  Story,  J. ;  The  Sch.  Marion,  1  Story,  (m)  Pratt  t\  Ueed,  19  How. 

68 ;  Peyroox  v,  Howard,  7  Pet.  324.    If     Sarah  Starr,  Sprague,  453.     See  Beach  v. 


per  Story,  J. ;  The  Sch.  Marion,  1  Story,  (m)  Pratt  v.  Ueed,  19  How.  359  ;  The 

68 ;  Peyroox  v.  Howard,  7  Pet.  324.    If     Sarah  Starr,  Sprague,  453.     See  Beach  v, 
material  men  who  repair  a  yessel,  retain     Sch.  Natiye,  U.  S.  D.  C,  N.  Y.,  cited  f«- 


ion  of  her  and  claim  a  common-law  pra,  note  (j). 
lien  for  the  repairs  made,  t^ejr  cannot  add  (n)  The  Sea  Lark,  Sprague,  571. 

to  this  charge  the  expense  of  keeping  the         (o)  Boreal  v.  The  Golden  Rose,  Bee, 

vessel,  since  they  keep  her  for  their  own  131. 

l)euefit.     Somes  v.  British  Empire  Ship-  (p)  The  St.  Jago  de  Cuba,  9  Wheat, 

ping  Co.,  H.  of  Lords,  2  Law  Times  (k.  s.),  409.    See  also  Mosson  v,  Fales^  16  Mass. 

547.  832. 
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although  the  famisher  resides  and  does  business  in  another 
State.  (9) 

The  third  or  statutory  lien  is  of  course  defined  and  determined 
by  the  statutes  of  each  State,  and  to  these  statutes  we  must  refer. 
Some  of  the  more  important  results  of  adjudications  determined 
under  them  are  as  follows. 

In  Maine,  the  lien  attaches  to  the  vessel  while  building,  and 
continues  for  four  days  after  she  is  launched ;  and  if  the  materials 
are  sold  on  a  credit  which  reaches  beyond  the  four  days,  there 
is  no  lien,  (r)  The  materials  must  actually  go  into  the  ship,  and 
make  a  part  of  it  when  finished.  («) 

In  Massachusetts,  under  the  Statute  of  1855,  it  has  been  held, 
that  the  materials  must  be  specifically  furnished  to  be  used  in  a 
particular  vessel,  in  order  to  give  a  lien  on  that  vessel ;  and  it  is 
not  enough  that  they  were  so  used,  if  not  furnished  for  that  ves- 
sel, (t)  And  a  petition  cannot  be  filed  in  the  State  court  until  the 
sum  has  remained  unpaid  sixty  days  after  it  was  due.  (u)  But 
this  is  not  so  in  admiralty,  (t^)  Under  the  Massachusetts  Statute 
of  1848,  the  term  ^^construction"  has  been  held  to  extend  to 
alterations  of  a  vessel,  (w) 

In  New  York,  the  lien  of  the  builder  attaches  only  when  the 
fabric  assumes  the  form  of  a  ship,  (re)  and  the  creditor  loses 
his  lien  by  permitting  the  vessel  to  sail  without  enforcing  it; 
but  sailing  on  a  trial  trip  only  is  not  a  departure  with  this 
effect,  (y)  Nor  is  it  one  if  she  leaves  the  State  fraud- 
ulently ;  at  a  time  when  *  not  legally  liable  to  arrest,  (z) 
Wood  for  fuel  is  held  in  New  York  not  to  be  included 
in  the  term  '^  supplies,"  (a)  but  to  come  within  the 
«*  stores."  (6) 

In  Missouri,  the  hire  of  a  barge  by  the  owners  of  a  steamer,  the 
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(q)  The  Eliza  Jaae,  Spiagne,  152. 

(r)  Scodder  i;.  Balkam,  40  Maine,  291. 
See  alBo  The  Keanazge,  Ware.  2d  ed. 
546,550. 

{$)  Tagsart  v.  Backmore,  21  Law  Rep. 
51.  See  abo  the  Toang  Sam,  U.  S.  C. 
C,  20  Law  Reporter,  608 ;  Sewall  v.  The 
HnU  of  a  New  Ship,  Ware,  2d  ed.  565 ; 
The  Kearaarge,  2  Cnrtis,  C.  C.  421.  The 
■tatote  does  not  embrace  tools  need  by 
the  workmen :  The  Kearaarjge,  Ware,  2d 
ed.  546;  nor  materials  formshed  for  the 
moolds  of  tiie  ship:  Ames  v.  Dyer,  41 
Midne,a97.  ^ 


(t)  Rogers  V,  Currier,  13  Gray,  129. 
Bnt  see  The  Antarctic,  Sprite,  206. 


441. 


lu)  Trier jp.  Currier^  10  Gray,  54. 


Richard   Bnsteed,  Spragne, 


(»)  The  Ferax^pragne,  180. 

(x)  Phillips  p.  Wright,  5  Sandf.  342. 

(y)  Hancox  r.  Donning,  6  Hill,  494. 

(t)  The  Steamboat  Joseph  £.  Coffee, 
Oloott,  Adm.  401. 

(a)  Johnson  v.  Steamboat  Sandnsky,  5 
Wend.  610;  The  Fanny,  cited  Abbott, 
Adm.  185. 

(6)  Crooke  r.  Slack,  20  Wend.  177; 
The  Alida,  Abbott,  Adm.  173, 165. 
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A% 


barge  being  necessary  for  her  equipment,  is  r^arded  as  a  ^^  ma- 
terial "  for  which  there  is  a  lien.  (<?) 

In  Michigan,  there  is  no  lien  for  supplies  furnished  while  a  ves- 
sel is  building,  (d) 

If  repairs  are  made  or  goods  supplied  on  a  credit,  it  has  been 
said  that  the  credit  prevents  a  lien,  (e)  But  this  is  not  necessa- 
rily the  case,  nor  would  it  be  true  unless  the  credit  were  in  its 
nature  inconsistent  with  the  lien,  or  destructive  of  it.  (/)  If  a 
laborer  employed  generally,  by  one  engaged  on  a  vessel,  works 
sometimes  on  the  vessel  and  sometimes  elsewhere,  he  has  no  lien 
for  that  part  of  his  work  given  to  the  vessel,  (jf) 

The  lien,  whether  given  by  maritime  law  or  by  a  State  statute, 
may  be  enforced  against  the  vessel,  although  she  is  owned  by 
government ;  and  in  the  same  way  as  if  she  were  owned  by  a  pri- 
vate citizen.  (A) 

Formerly,  all  who  had  a  lien  on  a  ship  by  a  State  statute  might, 
on  the  authority  of  many  decisions,  enforce  that  lien  in  the  ad- 
miralty courts  sitting  in  that  district  Recently,  however,  by  a 
rule  of  the  Supreme  Court,  the  right  of  action  in  case  of  supplies, 
repairs  or  other  necessaries  furnished  to  a  domestic  ship,  has 
been  confined  to  a  proceeding  tn  personam,  (i)  ^  It  may  be 
*  264  said  generally,  that  this  rule  of  the  Supreme  *  Court,  which 
^^  gives  a  lien  to  material  men  for  supplies  or  repairs,  or  other 


A^   *^^0    621;    Gleim 

VuU^  n^  ^^-  "^- 


V,  Steamboat  Louisa,  9  Mo. 
Belmont,  11 


t^^ 


{d)  Lawaon  v.  Higgins,  1  Mami.  Mich. 
225. 

(e)  Zane  v.  The  Brig  Fieeident,  4 
Wash.  C.  C.  453. 

(/)  Peyronx  v.  Howard,  7  Pet.  824, 
344;  The  Brig  Nestor,  1  Suomer,  73,  80; 
Remnants  in  Court,  Olcott,  Adm.  382; 
The  Kearsarge,  Ware,  2d  ed.  546 ;  The 
Antarctic,  Spiague,  206;  The  Sam  Slick, 
Bpnmie,  289. 

{g)  The  Oalisto,  Daveis,  29 ;  s.  o.  nam. 
Bead  r.  Hull  of  a  New  Brig,  1  Story,  244. 

{h)  The  Revenue  Cutter  No.  1,  U.  S. 
D.  C,  Ohio,  21  Law  Reporter,  281.  In 
Briggs  V.  A  Light  Boat,  Sup.  Jud.  Ct. 


lien  was  created  while  building,  and  the 
government  took  her  subject  to  the  Uen. 

[t)  The  12th  Admiralty  rule  which 
wezrt  into  effect  May  1,  1859,  paxjvides 
that "  In  all  suits  by  material  men  lor  sup- 


ship  and  freight  in  renif  or  against  the 
master  or  owner  alone  in  permmam.  And 
the  like  proceeding  in  personam,  but  not 
tn  rem.  snail  apply  to  cases  of  domestic 
ships,  for  supplies,  repairs,  or  other  necea- 
sartes."  21  How.  p.  iv.  In  Magnire  v. 
Card,  21  How.  251,  the  court,  after  men- 
tioning the  new  rule,  said :  "  We  have  de- 
termined to  leave  aU  these  liens  depending 
upon  State  laws,  and  not  arising  out  of  the 
MsmT  1863,  it  wu  held,  where  a  light  boat  maritime  contract,  to  be  enforced  by  the 
was  built  under  a  contract  with  the  gov-  State  courts.''  See  also,  for  the  reasons 
emment,  the  title  not  to  vest  until  the  and  objects  of  the  new  rule,  The  Steamer 
▼eesel  was  completed  and  accepted,  that  a    St.  Lawrence,  1  Black,  522. 

1  Hayfbrd  v.  Cunningham,  72  Me.  168,  reriews  the  fluctuating  opinions  held  ln[  the 
United  States  courts  on  the  Jurisdiction  of  admiralty  courts  oyer  hens  giren  by  otats 
statutes  for  labor  and  materisis  fbrnished  to  ressels. 
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neoesBaries,  by  its  yeiy  language,  confines  this  proceeding  to  mor 
terial  men.  And  it  has  been  held,  as  an  effect  of  this  limitation, 
that  where  the  law  of  a  State  gave  this  lien  to  a  wharfinger,  yet, 
because  he  was  not  a  material  man,  admiralty  could  not  enforce 
his  lien.  (/) 

It  m  !st  be  true,  howerer,  that  admiralty  courts,  in  applying 
statutory  provisions  and  enforcing  liens  created  by  them,  would 
be  governed  by  the  terms  of  the  statute ;  (i)  but  although  the 
case  might  not  come  within  their  jurisdiction  except  by  force  of 
the  statute,  in  construing  its  terms  where  they  were  at  all  doubt- 
ful, they  would  be  influenced  by  the  principles  of  admiralty  juris- 
prudence, which  are  always  those  of  equity.  (I) 

It  may  be  convenient  to  add,  that  a  person  who  lends  money 
for  the  use  of  a  foreign  ship,  has  the  same  lien  in  admiralty  as  a 
material  man.  (m)  But  stevedores,  (n)  or  persons  employed  to 
see  to  a  vessel's  safety,  ventilation,  &c.,  (o)  or  to  scrape  her 
bottom  preparatory  for  coppering,  Qp)  or  for  other  similar  labor, 
or  having  charges  against  a  vessel  for  advertising,  (q)  or  for  ser- 
vices as  ship-broker  in  making  or  drawing  contracts,  have  no 
lien,  (r) 

As  the  word  ^^ necessary"  constantly  occurs  in  determining 
this  lien,  it  may  be  said  tiiat  admiralty  regards  it  as  necessary 
in  the  sense  which  suffices  for  this  lien,  if  the  repairs  or 
supplies  *  were  »ach  as  a  careful  or  prudent  owner  would    *  265 
make  or  supply  to  his  own  vessel,  (a) 


C.  —  Cf  Oumers. 

Any  person  may  become  an  owner  of  a  ship  in  the  same  way 
as  of  any  other  chattel,  unless  some  peculiar  means  or  process  is 
required  by  law.    It  is  undoubtedly  true,  that  ships  are  always 

(i)  RnsMl  r.  The  Asa  R.  Swift,  1  Adm.   120;   MDermott   v.   The    8.   O. 

Newb.  Adm.  558.  Owens,  1   Wallace,  C.  C.  370;   Cox  v. 

(k)  The  General  Smith,  4  Wheat  438 ;  Mnrray,  Abbott,  Adm.  340. 
The  Bark  Chnaan,  2  Story,  455, 462 ;  The         (o)  Gnrncy  u.  Crockett,  Abbott,  Adm. 

Robert  Fulton,  1  Paine,  620,  626;  The  490. 
Calisto,  Daveis,  29,  33.  (/>)  Bradley  o.  BoUes,  Abbott,  Adm. 

(0  See  The  Richard  Bnsteed,  Spragne,  569. 
449.  (q)  The  Bark  Joeeph  Cuiard,  Olcott, 

(m)  Davis  v.  Child,  Daveis,  71.    See  Adm.  120. 
also  The  Sophie,  1  W.  Rob.  368.  (r)  The  Onetayia,  Blatchf.  ft  H.  Adm. 

(a)  The  Amstel,  Blatchf.  ft  H.  Adm.  189. 
215;  The  Bark  Joseph  Cuiard,  Olcott,         {s)  The  Alexander,  1  W.  Rob.  846. 
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or  almost  always  sold  by  a  written  instrument.  But  we  cannot 
admit  that  this  usage,  however  ancient,  general,  or  reasonable,  has 
the  force  of  law.  And  we  apprehend  that  the  Registration  Acts 
of  this  country  only  deny  the  privileges  of  an  American  ship  to  a 
vessel  transferred  without  writing  or  not  registered,  leaving  the 
question  of  the  validity  of  the  sale  for  all  other  purposes,  to  be 
determined  by  the  common  law,  or  the  law-merchant,  (t^  But 
the  act  of  1860,  ch.  27,  (u)  provides,  that  "  no  bill  of  sale,  mort- 
gage, hypothecation,  or  other  conveyance  of  any  vessel,  or  part 
of  any  vessel  of  the  United  States,  shall  be  valid  against  any  per- 
son, other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees, 
and  persons  having  actual  notice  thereof ;  unless  said  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance,  be  recorded  in  the  office 
of  the  collector  of  the  customs,  where  such  vessel  is  registered  or 
enrolled."  Possibly  questions  may  be  raised  as  to  the  construc- 
tion of  this  statute,  (v)  or  even  as  to  its  constitutionality,  (tr) 

We  are  however  disposed  to  hold  it  as  now  established,  and 
*  266    as  limiting  the  effect  of  a  sale  of  a  vessel,  without  *  writing 

or  registry  to  the  seller,  his  heirs  and  devisees,  and  persons 
having  actual  notice  of  the  sale ;  but  leaving  such  a  conveyance 
valid  as  to  them,  (x)  And  a  transfer  by  operation  of  law  is  not 
avoided  by  any  of  our  registry  acts. 


(t)  Weston  V.  Penniman,  1  Maw>n, 
317;  The  Oriole,  Spragae,  31;  Tasgard 
V.  Loring,  16  Mass.  336,  340;  BixDj  v. 
Fianklin  Ins.  Co.  8  Pick.  86 ;  Weaver  v. 
The  S.  6.  Owens,  I  Wallace,  C.  C.  359; 
Barnes  v.  Taylor,  31  Me.  329;  Mitchell 
V.  Taylor,  32  id.  434 ;  Leonard  v,  Honting- 
ton,  15  Johns.  298. 

(u|  9  U.  8.  Stats,  at  Large,  440. 

{v)  The  qnestion  naturally  arises  at 
what  cnstom-honse  transfers  are  to  be  re- 
corded. In  Potter  v.  Irish,  10  Oray,  416, 
the  coort  hdd,  that  it  is  necessary  to  re- 
cord the  conveyance  at  the  castom-honse 
where  the  vessel  is  at  the  time  registered ; 
but  this  has  been  controverted  by  Mr. 
Justice  Clifford^  in  the  case  of  Blanchard 
V,  The  Mwrtha  Washington,  1  Clifford, 
463.  This  case  holds  that  all  conveyances 
must  be  recorded  at  the  home  port  of  the 


vessel.  In  this  view  Bfr.  Justice  Clifford 
is  sustained  by  the  S.  C.  of  the  U.S.  in 
White's  Bank  v.  Smith,  7  Wallace,  646. 
The  act  of  1850  does  not  i^ply  to  charter- 
parties.  Hill  V.  The  Golden  C^ite,  1  Newb. 
Adm.  308;  or  to  the  lien  of  a  material 
man  on  a  vessel.  Marsh  v.  Brig  Minnie, 
U.  S.  D.  C,  S.  Car.  6  Am.  Law  Reg.  238. 
And  it  applies  only  to  vessels  which  are 
registerea,  licensed,  or  enrolled.  Veazie 
v.  Somerby,  5  Allen,  280. 

(w)  The  act  has  been  held  to  be  consti- 
tutional in  the  Brig  Martha  Washington, 
U.  S.  C.  C.  Biaine,  25  Law  Reporter,  22. 
All  State  statutes  requirinjg  mortgages  of 
vessels  to  be  made  in  certain  places,  would 
therefore  be  considered  as  nugatory.  See 
Sinnot  v,  Davenport,  22  How.  227. 

(x)  Cape  Fear  Steamboat  Co.  17.  Conner, 
8  Rich.  335. 
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D.  —  Of  Part-otimers. 

1.  Who  abb  Fabt^wniss. 

A  part-owner  of  a  ship  is  one  who  owns  a  definite  part  or  pro- 
portion of  the  whole  ship ;  and  of  this  part  his  ownership  is  ex- 
clusiye.  It  follows,  therefore,  that  part-owners  of  a  ship  do  not 
thereby  become  partners.  And  if  a  ship  is  owned  by  a  partner- 
ship as  part  of  the  stock  of  the  firm,  the  partners  do  not  become 
thereby  part-owners ;  because  each  partner  owns  the  whole  part- 
nership stock,  subject  to  the  rights  of  the  other  part-owners,  and 
no  partner  has  an  exclusive  right  in  any  part  or  portion  of  the 
firm  stock.  But  ships  may  be  and  often  are  held  as  partnership 
property,  and  then  all  the  laws  and  incidents  of  partnership  at- 
tach to  them,  (y)  And  the  evidence  of  partnership  as  to  a  ship, 
would  seem  to  be  governed  by  the  same  rules  of  law  and  the 
same  principles  which  apply  to  other  property. 

Part-owners — whether  they  are  so  by  building  a  ship  together, 
or  purchasing  it  together  (in  certain  proportions),  or  subse- 
quently purchasing  parts — are  always  tenants  in  common;  and 
if  either  dies,  his  share  goes  not  to  the  survivors,  but  to  his  own 
representatives,  (z)  ^  If  the  proportions  in  which  they  hold  the 
ship  are  not  defined  by  some  instrument  or  bargain,  the  law  will 
regard  them  as  owners  of  equal  shares,  (a) 


*2.    Of  thb  P0WBB8  Aim  Dutibs  of  Pabt-owitbbs. 
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Any  part-owner  may  sell  his  share  to  whom  he  will,  and  for 
what  he  will.^ 


(y)  Doddington  v.  Ballet,  1  Ves.  Sen. 
497 ;  Wright  o.  Hunter,  1  East,  20 ;  Mum- 
ford  V.  NicoU,  20  Johns.  611 ;  Harding  v. 
Fozcroft,  6  Greenl.  76 ;  Phillips  v.  Pnnng- 
ton,  15  Me.  425 ;  Patterson  v.  Chalmers,  7 
B.  Hon.  595. 

(r)  Grares  p.  Sawcer,  T.  Raym.  15; 
Ex  parte  Yoong,  2  Ves.  &  B.  242,  2  Rose 
78,  n.;  Ex  parte  Harrison,  2  Rose,  76; 
Owston  r.  Ogle,  13  East,  538 :  Hebne  v. 
Smith,  7  Bing.  709 ;  Rex  v.  Collector  of 
the  Customs,  2  M.  &  S.  228;  Green  r. 
Briggs,  6  Hare,  395 ;  Bnlklej  v.  Barber,  6 


Ezch.  164, 1  Eng.  L.  ft  Eq.  506 ;  Mnmford 
V.  Nicoll,  20  Johns.  611;  Thomdike  1;. 
DeWolf,  6  Pick.  120;  French  i;.  Price,  24 
Pick.  13 ;  Jackson  v.  Robinson,  3  Mason, 
138 ;  Hopkins  v.  Forsjth,  14  Penn.  St.  38. 

(a)  Alexander  v.  Dowie,  1  H.  ft  N.  152, 
37  Eng.  L.  ft  £q.  551 ;  Glover  v.  Anstin, 
6  Pick.  221 ;  Ohl  v.  Eagle  Ins.  Co.  4  Ma- 
son,  172.  Bat  the  act  of  1850,  c.  27,  §  5, 
9  U.  S.  Stats,  at  Lar^,  441,  provides  that 
the  part  or  proportion  of  tne  vessel  be- 
longing to  each  owner  shall  be  inserted  in 
the  register  of  enrolment. 


1  The  New  Orleans,  106  U.  8.  IS;  Conrdn's  Appeal,  79  Penn.  St.  220;  Fajmter  p. 

niter,  7  Phila.  386. 

>  See  Whiton  v.  Spring,  74  N.  Y.  169. 
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It  has  been  doubted  whether  part-owners  could  diBpIace  a  mas- 
ter who  was  also  a  part-owner,  without  good  and  adequate  reason, 
which  should  be,  generally  at  least,  incapacity  or  wrong-doing.  (6) 
But  it  seems  now  settled  that  a  majority  of  part-owners,  and  more 
certainly  a  majority  in  interest  and  in  number,  may  control  and 
employ  a  ship  at  their  pleasure,  (<?)  and  displace  any  master  or 
other  officer,  whether  part-owner  or  not.  It  is  not  uncommon  to 
see  advertised  for  sale  "  a  master's  interest,"  or  "  a  sailing  inter- 
est." It  would  seem,  however,  that  no  such  interest  was  known 
at  law.  (<?<?) 

If  a  majority  do  not  agree,  or  if  a  majority  injure  or  disregard 
the  interests  of  a  minority,  a  court  of  admiralty  will  interfere. 
In  general,  if  a  majority  of  partowners  will  not  employ  a  ship  at 
all,  without  what  seems  to  the  court  adequate  reason  for  her  idle- 
ness, the  court  will  give  the  control  and  management  of  her  to  a 
minority,  requiring  adequate  security  for  a  just  regard  to  the 
safety  of  the  ship,  her  proper  employment,  and  the  interests  of 
the  majority,  (c?)  So,  if  the  majority  wish  to  employ  her  in  a  way 
to  which  the  minority  object,  such  security  will  be  required,  if  the 
court  deem  it  just  and  reasonable,  (e)  In  all  such  cases,  we  con- 
sider it  as  now  established  in  this  country,  that  a  court  of  admi 
ralty  has  sufficient  authority  to  prevent  a  ship  from  lying  useless^ 
and  to  provide  for  her  return  in  safety,  for  her  proper  employ- 
ment, for  a  fair  adjustment  of  freight,  and  for  due  protection  of 

all  the  interests  of  all  parties.  (/) 
*  268       *  What  power  one  part-owner  has  to  bind  his  copartners 
as  to  the  management  of  the  vessel,  the  manning,  provi- 
sioning, furnishing,  or  repairing  her,  may  not  be  quite  certain. 


(6)  See  the  New  Draper,  4  Bob.  Adm. 
290.  In  the  cam  of  a  foreign  ship,  as  a 
general  thing,  the  court  will  not  interfere, 
on  application  of  the  other  partowners  to 
dispossess  a  captain,  who  is  also  an  owner. 
The  Johan  ft  siegmond,  Edw.  Adm.  242. 
This  power  was,  however,  exercised  where 
a  decree  of  a  tribunal  of  the  country  to 
which  the  vessel  belonged,  exercising  ad- 
miralty jurisdiction,  was  produced,  direct- 
ing the  master  to  deliver  up  the  vesseL 
The  Sea  Renter,  1  Dods.  22. 

(c)  Card  v,  Hope,  2  B.  ft  C.  661; 
Gould  V.  Stanton,  16  Conn.  12. 

ice)  Ward  v,  Ruckman,  36  N.  Y.  26. 

\d)  There  is  a  dictum  to  this  effect  in 
Steamboat  Orleans  v,  Phoebus,  11  Fei.  175. 
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See,  for  a  full  discussion  of  this  question, 
2  Parsons,  Mar.  Law,  555. 

(e)  Willings  v.  Blight,  2  Pet.  Adm. 
288;  The  Marengo,  Spragoe,  506;  The 
Apollo,  1  Hagg.  Adm.  306;  Gould  r. 
Stanton,  16  Conn.  12. 

{f)  In  The  Vincennes,  decided  by  Mr. 
Justice  Warty  in  1851,  but  not  reported, 
there  were  tluree  part-owners,  one  owning 
a  moiety,  and  the  other  two  a  quarter 
each.  The  owner  of  the  moiety  was  in 
possession,  and  was  ship's  husband,  but  the 
parties  disagreed  as  to  the  voyage,  and  on 
application  of  tiie  two  partowners  of  one 
moiety,  the  vessel  was  ordered  to  be  sold. 
See  also  Davis  r.  Brig  Seneca,  18  Am. 
Jurist,  486,  Gilpin,  10;  Skrine  t;.  Sloon 
Hope,  Bee,  2. 
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We  doubt,  however,  whether  merely  as  part-owner  he  would  have 
a  materially  different  or  larger  power  than  the  co-tenant  of  other 
property.  ( g)  But  questions  of  this  kind  seldom  arise,  because 
the  management  of  the  ship  is  usually  given  to  one  of  their  num- 
ber, who  is  recognized  as  the  Ship's  Husband. 

8.    Of  iL  Sbip'b  Husband. 

This  somewhat  peculiar  name  is  ancient  and  general,  but  our 
statutes  of  registration  substitute  for  it  the  phrase  ^^  managing 
owner."  ^  A  ship's  husband  is  usually,  indeed  almost  always,  a 
part-owner ;  but  we  are  aware  of  no  rule  of  law  requiring  this ; 
although  it  is  implied  in  the  phrase  which  we  have  just  stated  to 
be  employed  in  our  statutes,  of  ^^  managing  owner."  He  is  the 
general  agent  of  all  the  owners  in  respect  to  the  ship.  It  is  not 
customary  to  define  his  powers  or  his  duties  by  a  written  instru- 
ment of  agency  or  authority,  or  even  by  an  oral  bargain.  And  the 
reason  is,  that  these  duties  are  sufficiently  determined  by  usage. 
They  are  such  as  may  be  included  in  taking  care  of  her  and  of  her 
earnings.  Thus,  he  must  keep  her  in  complete  seaworthiness,  as 
to  her  own  condition,  her  furniture  aud  all  appurtenances,  and  her 
papers.  He  makes  contracts  for  her  freight  and  all  her  earnings, 
and  receives  the  same;  (A)  but  he  cannot  borrow  money  and  bind 
die  owners  forit;(t)  nor  can  he  give  up  the  lien  for  freight 
earned ;  ( j' )  nor  can  he  insure  the  ship  for  the  owners ;  ^  nor  can 
he  purchase  a  cargo  for  them  (K)  without  their  special  author- 
ity. {I)  But  the  universal  rule  of  agency  applies  here,  and 
any  of  these  acts  *  done  in  their  name  may  be  ratified  by  *  269 
them  so  as  to  bind  them,  equally  as  if  an  authority  to  do 
these  things  had  been  originally  conferred,  (m)    He  cannot  dele- 

{g)  See  Brodie  v.  Howard,  17  C.  B.         (i)  1  Bell,  Comm.  4tfa  ed.  411. 
109.  33  Eng;.  L.  &  £q.  146;  Revens  p.         U)  \  Bell,  Comm.  4th  ed.  411. 
Lewis,  2  Paine,  C.  C.  202 ;  I^g  r.  Lowry,         (fc)  Hewett  t;.  Buck,  17  Maine,  147. 
20  Barb.  532.  (I)  Ogle  v.  Wrangham,  coram  Kenyan, 

(A)  1  BeU,  Comm.  410,  §  428.  4th  ed.;  C.  J.,  GuUdhall  Sitting,  H.  T.  1790,  Ab- 
id.  p.  504, 5th  ed. ;  Sims  v.  Brittain,  4  B.  &  bott  on  Shipping,  107 ;  French  v.  Back- 
Ad.  375 ;  Owston  v.  Ogle,  13  East,  538;  house,  5  Bnrr.  2727  ;  Tomer  v.  Burrows, 
Benson  p.  Heathom,  1  Yonnffe  &  C.  Ch.  5  Wend.  541, 8  Wend.  144 ;  Foster  i;.  U.  S. 
326;  Tomer  9.  Borrows,  8  Wend.  144;  Ins.  Co.  11  Pick.  85. 
Goi^d  V.  Stanton,  16  Conn.  12,  23 ;  Smith  (m)  Haffedom  v.  Oliverson,  2  M.  &  S. 
r.  Lay,  3  Kay  &  J.  105 ;  Darby  v.  Baines,  485 ;  Routh  v,  Thompson,  13  East,  274. 
9  Hare,  369, 12  Eng.  L.  &  Eq.  238. 

^  As  to  the  powers  of  a  ship's  hosband,  or  managing  owner,  lee  Biitchell  v.  Cham- 
bers, 43  Blich.  150. 

*  Nor  can  he  cancel  a  eharter-paity.  Thomas  v.  Lewis,  4  Ex.  D.  18.  See  McCready 
r.  Thorn,  51  N.  Y.  454 ;  Hamilton  v.  Pbosnix  Ins.  Co.  106  Mass.  395 ;  Elnight  v.  Eoreka, 
Ac.  Ins.  Co.  26  Ohio  St  664;  Woods  v.  Pickett,  30  La.  An.  1095. 
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gate  his  authority ;  especially  not  where  any  exercise  of  discretion 
is  required  on  his  part;  but  like  any  other  agent  he  may  employ 
suitable  persons  to  assist  him  or  act  under  him  in  a  ministerial 
capacity. 

In  transactions  in  which  the  ship's  husband  may  bind  the  own- 
ers, a  party  may  deal  with  him  alone  and  on  his  personal  credit 
only,  and  in  such  a  way  that  he  justifies  the  owners  in  believing 
that  he  deals  with  their  agent  only  on  his  own  credit.  But  he 
would  not  be  thereby  estopped  from  resorting  to  the  owners,  unless 
he  had  permitted  them,  in  that  belief,  so  to  settle  their  accounts 
with  their  agent,  that  they  would  be  injured  if  made  responsible 
to  the  party  dealing  with  him.(n) 

By  usage  in  this  country  he  is  entitled  to  a  commission  of  two 
and  one-half  per  cent  for  purchasing  the  outfits  and  paying  the 
bills  of  a  vessel ;  and  he  may  charge  interest  on  the  excess  of  his 
disbursements  over  the  amounts  received  by  him,  from  the  time  of 
the  occurrence  of  such  excess,  (o) 

An  agent  of  a  whaling  ship  who  is  authorized  to  fit  the  vessel 
for  sea  and  purchase  supplies,  cannot,  it  would  seem,  bind  the 
owners  by  accepting  a  bill  of  exchange  in  their  names,  for  such 
supplies,  (p)  But  if  he  has  general  authority  to  act  for  the  ves- 
sel and  to  settle  with  the  seamen,  he  may  bind  the  other  owners 
by  a  promise  to  pay  the  amount  of  a  seaman's  wages,  with  his 
consent,  to  one  of  the  creditors,  who  has  attached  the  same  on 
trustee  process,  and  special  authority  need  not  be  shown.  (9) 

A  general  agent  of  all  the  owners  would  hold  all  the  owners  re^ 
sponsible  in  solido  (or  each  for  the  whole)  for  his  proper  charges. 
But  if  he  be  part-owner  and  ship's  husband,  each  of  the  part- 
owners  is  responsible  to  him  only  for  his  own  share,  (r)  But  if 
one  or  more  part-owners  became  insolvent,  a  court  of  equity 
*  270  or  of  admiralty  would  require  each  of  the  solvent  owners  *  to 
pay  his  share  of  the  deficit,  so  that  the  ship's  husband 
might  sustain  only  his  own  share  of  the  loss.  And  if  he  himself 
advances  the  share  or  contribution  of  any  part-owner  he  may  sue 
him  for  it.  But  a  ship's  husband  has  no  lien  for  his  advances  on 
the  vessel  or  the  proceeds  of  it.  («) 

(n)  Thompson  v.  Finden,  4  Car.  &  P.  (r)  Helrae    v.    Smith,   7    Bing.    709 ; 

158;  Mnldon  v.  Whitlock,  1  Cow.  290;  Brown  v.  Tapacott,  6  M.  &  W.  119. 
Reed  v.  White,  5  Esp.  122.  (<)  The  Larch,  2  Curtis,  C.  C.  427 ; 

(0)  Rennell  u.  KimbaU,  5  AUen,  356.  Ex  parte  Young,  2  Yes.  &  B.  242 ;  Smith 

(p)  Taber  v.  Cannon,  8  Met.'  456.  o.  ue  Silva^  Cowp.  469. 

{q)  Mnnroe  v.  Holmes,  5  Allen,  201. 
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4.    Of  thb  Libks  of  pABT-owirxHS. 

There  might  be  some  reason  for  holding  that  the  part-owners 
have  a  general  lien  on  the  ship  for  their  just  charges  or  balances 
of  accounts  against  each  other,  in  relation  to  the  ship,  but  this  is 
certainly  not  so  determined  bj  law  or  by  usage.  Partners  who 
own  a  ship  as  a  part  of  the  partnership  stock,  would  have  such  a 
lien.  But  part-owners  would  not ;  for  the  reason  that  they  ai*e 
not  partners.  It  is  somewhat  difficult  to  deal  with  this  question. 
We  should  say,  however,  in  general,  that  a  part-owner,  merely  as 
part-owner,  has  no  lien  whatever ;  (t)  but  when  his  relation  with 
the  other  part-owners  is  such  as  to  permit  the  application  of  prin- 
ciples of  partnership,  or  agency,  or  bailment,  which  would  raise  a 
lien,  he  would  then  have  such  lien.  As,  for  example,  if  a  part- 
owner  made  advances  for  a  certain  voyage  and  came  into  posses- 
sion of  the  proceeds,  he  would  have  a  lien  on  them  for  those  ad- 
vances ;  (u)  because  he  would  be  acting  as  agent  of  the  owners, 
and  such  agent  so  acting  would  have  such  a  lien,  although  not 
part-owner.  So  the  admission  or  acknowledgment  of  a  part-owner 
in  respect  to  the  ship  would  not  bind  the  other  part-owners,  (v) 
although  the  admission  or  acknowledgment  of  a  partner  in  relation 
to  the  business  of  the  firm  binds  all  the  partners. 


6.     RnCBDIBfl  AGAINST  PAST-OWmiBS. 

It  is  common  for  ship  chandlers  and  others  furnishing  supplies 
or  articles  of  furniture  or  apparel  by  the  order  of  a  ship's 
husband  *  or  of  any  part-owner,  to  charge  the  same  in  their  *  271 
books  against  the  vessel  by  name,  or  against  ^'  the  owners 
of  such  a  vessel,"  or  against  such  a  ship  and  owners.  This  would 
not  necessarily  give  them  a  right  to  hold  all  the  owners.  It 
might  show  that  the  credit  was  given  to  .all  the  owners,  but  it 
would  not  show  that  this  credit  was  justified  by  the  owners.  («f) 


(()  Merrill  v.  BaiHett,  6  Pick.  46 ;  Br»- 
den  r.  Gardner,  4  Pick.  456 ;  Doddington 
r.  Hallet,  1  Ves.  Sen.  497;  Ex  parte 
Young,  fi  Yee.  &  B.  84S ;  Ex  parU  Harri- 
Bon,  2  Rose,  76 ;  Ex  parte  Fkny,  5  Vee. 
575 ;  Niooll  v.  Mnmford,  SO  Johni.  611. 

(tf)  Holdemeie  v.  Shackels,  8  B.  &  C. 
612;  Goold  v.  Stanton,  16  Conn.  12,  28; 
liacy  p.  De  Wolf,  3  Woodb.  &  M.  123, 
210. 

(o)  Jaggers  v.  Binnings,  1  Stark.  64. 


(w)  See  Jonea  r.  Blnm,  2  Rich.  475 ; 
Miln  p.  Spinola,  4  Hill,  177 ;  Scottin  v. 
Stanley,  1  Dall.  129 ;  Henderson  v.  May- 
hew,  2  GiU,  393.  If  the  creditor  knew  bat 
one  owner,  and  for  that  reason  charged 
him  only,  this  would  not  be  deemed  a  dis- 
charge of  the  rest,  provided  the  repairs 
were  ordered  by  one  authorized  directly 
or  by  his  position,  to  bind  the  others. 
Thomson  v,  Davenport,  9  B.  &  C.  78 ;  T»- 
her  v.  Cannon,  8  Met.  456. 
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But  if  y  in  addition  to  such  charge,  it  could  be  shown  that  the 
owners  in  any  way,  by  action  or  silence,  had  justified  the  credit, 
they  would  be  held. 

In  courts  of  admiralty,  actions  may  be  and  often  are  brought 
against  the  vessel  directly,  or,  in  the  phrase  of  admiralty  law,  m 
remy  and  this  is  both  convenient  and  reasonable.  For  owners 
ought  often  to  be  held  for  repairs  or  supplies  to  a  ship  when  they 
are  unknown,  or  the  ship  is  distant  from  them,  and  the  same  ac- 
tion is  permitted  in  the  common-law  courts  by  statute  in  Geor- 
gia, (2;)  Florida,  (y)  Alabama,  (s;)  Arkansas,  (a)  Kentucky,  (ft) 

Ohio,  (e)  Michigan,  (d)  Indiana,  (e)  Illinois,  (/)  Mis- 
*  272    souri,  (^)  *  Iowa,  (A)  Mississippi,  (i)  Wisconsin,  (/)  and 

Galifomia.  (i)  But  by  the  decisions  in  these  States,  it 
would  seem  that  actions  of  this  sort  will  not  be  sustained  under 
these  statutes,  where  the  cause  of  action  arose  out  of  the 
States.  (0 

(7)  Dec.  11, 1851,  Hotchkin  Stat.  Law,  507 ;  Tniesdale  p.  Hassard,  S  Mich.  844 , 

685 ;  Robinaon  v.  Steamer  Lotus,  1  Kelly,  Ward  v,  Willaon,  3  Mich.  1 ;  Watkina  o. 

317 ;  Butte  v.  Cuthbertson,  6  Ga.  159 ;  Ad-  Atkinson,  2  Mich.  151. 
kina  v.  Baker,  7  X}tL  56.  (e)  1838,  Steamboat  Rover  v.  Stiles,  5 

(y)  1847,  Thonip.  Dig.  414;  Flint  River  Blackf.  483;  Sonthwick  u.  Packet  Boat 

Steamboat  Co.  v.  Roberto,  8  Fla.  102.  Clyde,  6  Blackl  148 ;  Olmstead  r.  McNaU, 

{z)  1836,  Clay's  Dig.  139;  Steamboat  7  Blackf.  387. 
Robert  Morris  v.  Willuunson,  6  Ala.  50;  if)  Rev.  Stat.  1845,  p.  71,  ed.  1856, 

George  t\  Skeates,  19  Ala.  738;  Otis  v.  p.  107;  Sch.  CoDstitution  e.  Woodworth, 

Thom,  18  Ala.  395.  1  Scam.  51 1 ;  Chaoncey  v.  Jackson,  4  Gil- 

(a)  Rev.  Stat.c.  14;  Holeman  v.  Steam-  man,  435 ;  Germain  v.  Steam  Tug  Lidi- 

boat  P,  H.  White,  6  Eng.  237 ;  Steamboat  ana,  11  IIL  535;  Merriman  v.  Canal  Boat 

Napoleon  v.  Etter,  1  Eng- 103 ;  Steamboat  Col.  Butte,  15  111.  585. 
F.  ti.  White  V.  Levy,  5  Eng.  411.  (g)  R.  C.  1845 ;  Williamson  v.  Steam- 

(6)  1839,  3   Stat.  Law,  112;   1841,  3  boat  Missouri,  17  Mo.  374;  Jones  r.  Steam> 

Stat.  Law,  113;  Strother  o.  Lovejoy,  8  B.  boat   Morrisett,  21   Mo.   144;    Ritter  o. 

Mon.  135.  Steamboat  Jamestown,  23  Mo.  348. 

(c)  Stat.  Swan's  ed.  c  26,  p.  185 ;  Cui^  (A)  Rev.  Stat.  101 ;  Code,c.  120;  Steam- 
wen's  Stat,  in  force,  503 ;  Keating  v.  boat  Kentucky  v.  Brooks,  1  Greene,  398 ; 
Spink,  3  Ohio  State,  105 ;  Canal  Soat  Ham  v.  Steamboat  Hambarff,  2  Clarke, 
Huron  v.  Sinunons,  11  Ohio,  458;  Young  460;  West  v.  Barge  Lady  Franklin,  2 
r.   Steamboat  Virginia,   1    Handy,   156 ;  Clarke,  522. 

ScoU  V.  The  Plymouth,  1  Newb.  Adm.  (t)  Acte  of  1840,  1841,  Hntch.  Dig. 

56  ;  Wick  v.  The  Samuel  Strong,  1  Newb.  288,  art.  6;  id.  290,  art.  8;  Steamboat 

Adm.  188 ;  Jones  u.  Steamboat  Commerce,  Gen.  Worth  r.  Hopkins,  30  Missis.  703. 
14  Ohio,  406 ;  Steamboat  Waverly  v.  Clem-  Ij)  Rev.  Stat.  116;  Rand  v.  The  Bazgo, 

ente,  14  Ohio,  28 ;  Kellogg  i;.  Brennan,  14  4  Chand.  68. 

Ohio,  72;  Provost  17.  WUcox,  17  Ohio, 359;  {k)  Laws,  Ist  Sess.  189,  c.  75,  J  2; 
Dewitt  V.  Sch.  St.  Lawrence,  2  Ohio  State,  Compiled  Laws,  1853,  576,  c.  6,  §  318. 
325 ;  Boyd  v.  Steamboat  Falcon,  1  Handy,  U)  Steamboat  Champion  v.  Jantzen, 
362;  I^wis  r.  Sch.  Cleveland,  12  Ohio,  16  Ohio,  91 ;  The  Sch.  Aurora  Borealis  t*. 
341 ;  Wayne  v.  Steamboat  Gen.  Pike,  16  Dobbie,  17  Ohio,  125 ;  James  i;.  Steam- 
Ohio,  421 ;  Steamboat  Albatross  t*.  Wayne,  boat  Pawn^,   19  Misso.  517;   Frink  v. 

16  0hio,513;  Sch.Argylev.Worthington,  King,  3  Scam.  144;  Turner  v.  Lewis,  2 

1 7  Ohio,  460.  Mich.  350 ;  Steamboat  Kentucky  v.  Brooks, 

(d)  1839,  Sees.  L.  p.  70.  This  was  re-  1  Greene,  Iowa,  398;  Strother  v.  Lovejoy, 
pealed  in  1846,  R.  S.  c.  122.  See  Robin-  8  B.  Mon.  135;  Merrick  v.  Avety,  14  ArL 
son  V.  Steamboat  Red  Jacket,  1  Mich.  171 ;  370. 

Mores  v.  Steamboat  Missouri,  1   Mich. 

892 


CH.  ZVI.] 


£JLW  OF  8HIPPIN0* 


278 


Persona  employed  to  repair  a  ship,  or  who  furnish  supplies 
necessary  to  her  equipment  and  navigation,  are  called  in  the  law 
of  shipping,  as  we  have  said,  material  men.  They  have  certain 
liens  against  the  ship,  which,  with  the  method  of  enforcing  them, 
have  been  considered  in  a  previous  section  of  this  chapter. 


SECTION  n. 

OF  THS  TRANSFEB  OF  A  SHIP. 

A.  —  Of  a  Sale  by  the  Owner. 

We  have  already  considered,  in  a  previous  section,  a  question 
which  might  arise  under  almost  any  transfer  of  a  ship.  It  is.  Can 
such  transfer  be  made  without  a  written  instrument  ?  And  we 
have  seen  that  there  is  no  positive  rule  of  law  requiring  such  an 
instrument,  although  one  is  universally  used;  and  our  general 
statutes  of  registration  confine  the  character  and  privileges  of  an 
American  ship  to  one  so  transferred.  And  the  Statute  of  1850 
certainly  limits  within  narrow  bounds  the  validity  of  an  oral  sale. 


1.    Of  thb  Implibd  Wabbantt  ik  buck  a  Salb. 

« 

The  rules  of  the  common  law  as  to  evidence,  agency,  and  war- 
ranty, applicable  to  sales  of  chattels,  apply  generally  to  the 
•  sale  of  a  ship.  For  example,  if  a  ship  be  built  for  a  par-  *  273 
ticular  purpose,  under  a  contract,  there  is  an  implied  war- 
ranty of  her  fitness  for  that  purpose ;  and  if  built  for  use  gener- 
ally, there  is  an  implied  warranty  that  she  shall  be  fit  for  such  use 
as  vessels  of  the  kind  in  question  are  generally  put  to.  (m)  The 
rule  of  caveat  emptor  applies  generally  to  the  sale  of  a  vessel  after 
she  is  constructed,  but  with  the  established  qualifications,  (n) 

(m)  Shepherd  v.  Pjbne,  3  Man.  &  O. 
868.  In  CnniuDgham  v.  Hall,  4  AUen,  268, 
it  was  held,  that  if  in  a  contract  for  the 
constraction  of  a  vessel,  it  is  agreed  that 
she  shaU  be  planked  with  pine,  and  that 
the  builder  shall  see  ''that  she  is  jnst 
right  in  aU  respects,"  the  latter  agreement 
u  qualified  bj  the  former,  and  the  bnilder 
is  not  Inble  for  defects  which  are  natn- 
lallj  incident  to  pine  plank,  and  were  not 
known  to  the  bauder,  and  conld  not  have 


been  discovered  bv  him,  by  the  exercise 
ol  rcAsonable  care*  and  skill.  This  deci- 
sion is  contrary  to  the  opinion  of  Mr.  Jus- 
tice Sprague,  in  the  same  case.  Spragne, 
404. 

(n)  In  Louisiana  there  is  an  implied 
warranty  by  law  against  hidden  delects, 
and  those  are  considered  hidden  which 
cannot  be  discovered  by  simple  inspeo' 
tion.    Bulkley  v.  HoiMld,  19  filow.  390. 
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Thus,  if  the  ship  be  sold  under  material  representations,  made  to 
affect  the  sale,  they  would  be  equivalent  to  warranty,  when  they 
would  be  so  in  the  sale  of  any  other  chattel.  So  if  a  ship  be  sold 
^^  with  all  her  faults,"  both  extremes  of  construction  are  avoided ; 
that  is,  neither  can  the  buyer  refuse  the  ship  because  of  faults  he 
did  not  know,  nor  is  the  seller  now  obliged  to  declare  faults  which 
he  knows  and  the  buyer  cannot  discover.  But  the  seller  is  not 
permitted  to  say  or  do  anything  whatever  to  conceal  her  faults 
or  prevent  the  buyer  from  discovering  them,  (o) 

By  the  phrase  "  a  ship  with  all  her  appurtenances,"  —  or  "  with 
her  apparel "  —  or  "  furniture  "  —  or  any  equivalent  phrase ;  and, 
even  as  we  should  say,  by  the  word  "  ship  "  alone  (or  barque  — 
brig — schooner,  &c.),  whatever  is  then  on  board  of  or  attached  to 
her  to  adapt  her  for  the  voyage  or  adventure  in  which  she  is  en- 
gaged, passes  as  a  part  of  the  ship  to  him  who  buys  her.  There 
have  been  many  adjudications  on  this  question;  and  it  might 
sometimes  be  affected  by  usage,  but  generally  the  rule  is  not  ca* 

pable  of  a  more  precise  definition.  (/?) 
*  274        *  Fraud  would  of  course  vitiate  and  annul  any  contract 

of  sale,  or  for  a  future  sale  of  a  ship,  as  it  does  every  other 
contract. 


2.    Of  thb  Rbquibxmbnt  and  Effect  of  Possbbsion  bt  thb  Pubckasbk. 

A  ship  is  a  personal  chattel  although  it  is  one  of  a  peculiar 
character.  The  universal  rule  in  regard  to  the  sale  of  chattels  is, 
that  the  want  or  delay  of  possession  by  the  purchaser  is  a  badge 
of  fraud  which  may  defeat  the  sale.  This  rule  applies  to  the  sale 
of  a  ship,  but  with  some  modifications,  arising  from  the  peculiar 
character  and  use  of  the  chattel.  For  a  ship  may  be  sent  to  sea, 
go  around  the  world,  or  be  absent  for  an  indefinite  period,  passing 

CMe,  1  Leon.  46 ;  Lano  v,  Neale,  2  Stark. 
105 ;  Burchard  v.  Tapscott,  3  Daer,  363. 
As  to  a  boat,  see  Starr  v.  Goodwin,  S  Root, 
71 ;  Briegs  v.  Strange,  17  Mass.  405.  The 
cargo  of  a  whaling  vessel  does  not  pass 
hy  a  sale  of  the  ship's  stores,  and  their  ap- 
purtenances. Langton  r.  Horton,  5  Beav. 
9, 23  Leffal  Obs.  524.  As  to  a  chronome- 
ter, see  Langton  v.  Horton,  6  Jurist,  910; 
Richardson  v.  Clark,  15  Maine,  421,  425. 
The  rudder  and  cordage  purchased  for  a 
ship  are  part  thereof.  Woods  p.  RusseU, 
4  B.  &  Aid.  942 ;  Wood  v.  BeU,  6  £1.  &  BL 
355,  86  Eng.  L.  &  Eq.  148;  Baker  v. 
Grajr,  17  C.  B.  462,  34  £ng.  L.  &  Eq.  387. 


(o)  In  Mellish  v.  Motteux,  Peake,  Gas. 
115,  when  a  ship  was  sold,  "  with  all  her 
faults,"  it  was  held  that  the  seller  must 
disclose  a  fault  which  the  buyer  could  not 
possibly  ascertain.  But  the  law  is  now 
as  stated  in  the  text.  Baslehole  v.  Wal- 
ters, 3  Camp.  154 ;  Schneider  v.  Heath,  3 
Camp.  506.  As  to  the  effect  of  these 
words  when  there  is  also  a  distinct  repre* 
sentation  as  to  the  same  particular  fact, 
see  Fletcher  v.  Bowsher,  2  Stark.  561; 
Shepherd  v.  Kain,  5  B.  &  Aid.  240;  Dyer 
V.  Lewis,  7  Mass.  284 ;  Taylor  v.  Bullen,  5 
Exch.  779,  1  Enff.  L.  &  Eq.  472. 

ip)  Ballast  ch)e8  not  pass.    Kynter's 
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from  port  to  port,  as  profitable  engagements  offer.  But  the 
owner  must  not  in  the  mean  time  be  unable  to  sell  his  ship  be* 
cause  he  is  unable  to  deliver  possession.  In  reference  to  personal 
chattels  generally,  delay  in  transferring  the  possession  will  not 
defeat  the  sale,  if  the  delay  be  brief  and  explained,  and  justified 
by  circumstances.  The  reason  of  this  rule  applies  to  the  sale  of 
a  ship,  so  that,  as  we  apprehend,  no  delay  whatever  would  defeat 
the  sale,  provided  first,  that  the  sale  was  a  transfer  on  good  con* 
sideration  and  in  good  faith,  and  second,  that  every  practicable 
transfer  of  papers  and  of  register  was  made,  and  such  notice  was 
given  to  the  master  and  other  parties  as  the  case  may  require. 
We  believe  that  such  a  sale,  so  attended,  does  not  give  to  the 
purchaser  a  mere  inchoate  right  to  be  completed  by  possession, 
but  parses  to  the  purchaser  the  whole  property  in  the  ship,  sub- 
ject to  being  divested  by  his  laches  in  taking  possession ;  and  we 
do  not  believe  that  such  laches  would  be  proved  merely  by  the 
fact,  that  a  second  purchaser  or  an  attaching  creditor  had  used 
means  to  get  possession  before  the  first  purchaser.  We  think 
that,  generally,  if  not  always,  the  first  purchaser  may  await  her 
arrival  in  her  home  port.  The  rule  of  law  must  be,  that 
the  first  purchaser  is  bound  only  to  do  at  once  *  what  has  *  275 
been  already  indicated,  and  afterwards  to  use  reasonable 
means  and  reasonable  speed  in  taking  actual  possession;  the 
laches  which  would  defeat  his  possession  being  only  actual  neg- 
ligence, (q)  ^  It  is  an  interesting  question,  how  far  the  entry  of 
a  transfer  in  a  custom-house  record,  or  a  registration  of  the  pur- 
chaser as  owner,  is  a  public  notice  to  the  whole  world  ?  It  is  well 
settled  in  England,  that  the  register  is  only  a  private  instrument, 
and  not  a  public  record,  (r)  and  not  even  primd  facie  evidence  to 


(9)  As  between  the  partteB  to  a  sale 
the  propertj  in  the  ffoods  sold  will  pass  to 
the  vendee,  although  the  poMession  may 
remain  in  the  vendor.  But  under  the 
statutes  of  13  Elizabeth,  to  render  the 
transfer  valid  to  third  parties  without  no- 
tice, there  must  be  a  change  of  possession. 
But  where  actual  delivery  is  impossible, 
symbolical  delivery  is  sufficient,  provided 
the  purchaser,  as  soon  as  he  is  able,  takes 
actual  possession.  See  Ex  parte  Matthews 
2  Ves.  Sen.  272 ;  Atkinson  v.  MaiUng,  2  T. 
B.  462 ;  Hay  v.  Fairbaim,  2  B.  &  Aid. 
193;  Portland  Bank  v.  Stnbbs,  6  Mass. 
422;  Portland  Bank  v.  Stacey,  4  Mass. 


661 ;  Putnam  v.  Dutch,  8  Mass.  287 ;  Lamb 
V.  Durant,  12  Mass.  54, 56 ;  Tucker  v.  Buf- 
flngton,  15  Mass.  477 ;  Badlam  v.  Tucker, 

1  Pick.  389 ;  Gardner  t;.  Howland,  2  Pick. 
599;  Joy  r.  Sears,  9  Pick.  4;  Pratt  v. 
Parkman,  24  Pick.  42 ;  Turner  v.  Coolidge; 

2  Met.  350 ;  Winsor  v.  McLellan,  2  Story, 
492 ;  Brinley  v,  Bpimg,  7  Greenl.  241 ; 
Morgan  v.  Biddle,  1  Yeates,  3;  Wheeler 
r.  Sumner,  4  Mason,  183;  D^Wolf  v.  Har- 
ris, 4  Mason,  515 ;  Conard  v.  Atlantic  Ins. 
Co.  1  Pet.  386, 449 ;  Ingraham  v.  Wheeler, 
6  Conn.  277  ;  Bicker  v.  Cross,  5  N.  H.  570. 

(r)  Flower  v.  Young,  3  Camp.  240; 
Pirie  v.  Anderson,  4  Taunt.  652. 


1  Busaell  p.  O'Brien,  127  Mass.  349;  Dempsey  v.  Gardner,  id.  381. 
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charge  those  who  are  not  proved  to  be  parties  to  it  by  their  own 
act  or  assent,  although  their  names  appear  upon  it ;  («)  nor  is 
the  register  by  itself  eyidence  in  a  suit  between  third  parties  of 
the  national  character  of  the  vessel,  (i)  The  later  American 
cases  (u)  conform  to  the  English  cases  on  this  subject,  and  it 
follows,  that  a  party  who  appears  on  the  register  to  have  the  legal 
title,  and  whom  it  is  sought  to  charge  on  that  ground,  is  not  es- 
topped by  the  register  from  proving  that  the  actual  beneficial 
ownership  is  in  a  third  party,  although  it  might  be  primd  facte 
evidence  against  him.  (t;) 


«276         «B.—  Of  the.  Sale  of  the  Ship  hy  the  Master. 

A  ship  is  not  unfrequently  sold  by  the  master.  If  the  ship  be 
so  sold  by  the  express  authority  of  the  owner,  it  is  simply  a  sale 
by  the  owner  through  an  agent,  who  may  as  well  be  the  master 
as  anybody  else.  And  the  transaction  is  then  subject  to  the  com- 
mon law  of  agency.  Far  more  frequently,  however,  a  sale  of  the 
ship  by  the  master  is  made  without  express  authority,  upon  au 
exigency,  and  from  necessity. 

In  relation  to  such  a  sale  two  rules  are  quite  certain.  The  first 
is,  that  a  master  has  no  such  power  excepting  from  neces- 
sity, (f^)  The  second  is,  that  a  sufficient  necessity  gives  him  this 
power,  (x) 

It  is  extremely  important  to  ascertain  what  this  necessity  must 
be;  and  it  is  as  difficult  as  it  is  important.  In  various  cases 
courts  have  used  various  phrases  for  the  purpose  of  making  this 


(»1 

M'lvf 


t)  Baldney  v.  Ritchie,  1   Stark.  338;  5  Ellis  &  B.  419,  32  Eng.  L.  &  Eq.  219; 

[ver  rn  Humble,  16  East,  169;  Fraser  Brodie  v.  Howard,  17  C.  B.  109,  33  Eng. 

r.  Hopkins,  2  Taant.  5;  Cooper  v.  South,  L.  A  £q.  146;  Mackenzie  v.  Poolej,  11 

4  Taunt.  802.  Exch.  638,  34  Eng.  L.  &  Eo.  486. 

it)  Reusse  o.  Meyers,  3  Camp.  475.  (w)  Somes  v.  Sogme,  4  Car.  k  P.  276 ; 

(u)  Jones  V,  Pitcher,  3  Stew,  k  P.  135,  Cannan  v.  Meabum,  1  Bing.  243 ;  Idle  r. 

155 ;  Ring  v.  Franklin,  2  Hall,  1 ;  W^eston  Rojal  Exch.  Ass.  Co.  8  Taunt.  755 ;  The 

V,  Penniman,  1  Mason,  306;  Leonard  o.  Fannj  A  Elmira,  Edw.  Adm.  117;  Pope 

Huntinja^on,    15    Johns.    298;    Bixby  v.  v,  Nickerson,  3  Story,  465;  Robinson  r. 

Frankhn  Ins.  Co.  8  Pick.  86 ;  ColK>n  v.  Commonwealth  Ins.  Co.  3  Sumner,  220 ; 

Bonzey,  6  Greenl.  474 ;  Lord  v,  Ferguson,  Patapeco  Ins.  Co.  i;.  Southgate,  5  Pet.  604 ; 

9  N.  H.  380;  Lincoln  v,  Wright,  23Penn.  New  Eng.  Ins.  Co.  v.  Brig  Sarah  Ann,  13 

State,  76.  Pet.  387.    The  whole  law  of  the  sale  of 

(v)  Howard  v.  Odell,  1  AUen,  85 ;  Mj-  the  ship  by  the  master,  is  considered  in 

ers  V.  Willis,  17  C.  B.  77,  33  Eng.  L.  &  The  Amelia,  6  Wallace,  18. 

Eq.  204,  209,  affirmed  in  the  Exchequer  *  (x)  The  Catherine,  I  Ene.  L.  &  Eq. 

Chamber,  18  C.  B.  886,  36  Enz.  L.  &  £q.  679;  The  Ohwgow,  28  Law  T.  Adm.  13, 

350;  Hackwood  v.  Lvall,  17  C.  B.  124,  33  and  cases  infra, 
Eng.  L.  &  Eq.  211 ;  'Mitcheson  v,  Oliver, 
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definition.  It  has  been  futid  that  it  mnst  be  ^^  a  moral  neceth 
sity,"  (y)  *'  an  imperious,  uncontrollable  necessity/'  (z)  and  tliat 
it  is  sufficient  if  ^e  jury  are  told  that  the  sale  is  ^^  necessary/' 
without  adding  any  qualification,  (a)  A  consideration  of  all  the 
cases  in  the  light  of  the  reason  and  principle  of  the  rule,  leads  us 
to  doubt  whetlier  anything  better  can  be  said,  than  that  such  a 
sale  is  justified  only  when  the  master  can  do  nothing  else  to  save 
what  remains  of  the  property  for  the  benefit  of  all  concerned. 

We  think  that  a  test  which  has  sometimes  been  applied  to 
measure  this  necessity  is  not  an  accurate  one.  That  test  is  this : 
Would  the  owner,  if  a  prudent  and  reasonable  man,  and 
present  *at  the  time,  have  made  the  sale  ?  (&)  The  objec-  *  277 
tion  to  the  test  is,  that  such  an  owner  then*  and  there 
present  might  have  weighed  the  expediency  of  various  courses  of 
conduct,  each  of  which  might  offer  its  advantages;  whereas  a 
master  has  no  such  power.  He  can  only  sell  when  he  must.  The 
law-merchant  does  not  clothe  him  with  any  general  power  to  act 
for  aU  concerned,  but  only  gives  him  this  power  when  somebody 
must  exercise  it,  to  prevent  an  inevitable  waste  of  property. 

At  the  same  time  it  is  now  equally  certain,  that  the  necessity 
of  the  sale  is  not  to  be  determined  by  subsequent  events,  (c)  If 
a  ship,  wrecked  and  lying  high  and  dry,  is  sold  by  the  master,  and 
is  drawn  off  at  the  next  high  tide,  it  does  not  follow  certainly  that 
the  sale  was  not  justified ;  because  the  sale  was  necessary,  if  at 
the  time  an  honest  and  rational  view  of  all  then  existing  facts 
and  probabilities  would  have  led  to  the  conclusion  that  it  was 
necessary.  The  master  must  of  course  have  acted  in  good  faith, 
and  in  the  exercise  of  a  sound  discretion ;  although  both  these 
circumstances  may  exist,  and  yet  the  sale  not  be  necessary. 

We  do  not  think  that  the  mere  want  of  funds  would  of  itself 
constitute  a  sufficient  necessity  to  justify  a  sale  by  the  master,  ((f) 


(jr)  Somes  V.  Sngrae,  4  Car.  &  P.  276 ; 
Pope  V,  Nickenon,  8  8tory,  504;  The 
Ship  Fortitude,  3  Smnner,  248. 

(z)  Pence  v.  Ocean  Ins.  Co.  18  Pick. 
88. 

(a)  Prince  v.  Ocean  Ins.  Co.  40  lilaine, 
481.  In  Post  i;.  Jones,  19  How.  150,  the 
conrt  keldf  that  a  sale  of  dezeUct  property, 
in  a  distant  ocean,  where  there  was  no 
market  and  no  competition,  to  a  person 
who  had  it  in  his  power  to  sare  the  crew 
and  cargo,  and  drove  a  barnin  with  the 
master,  was  invalid,  atohonch  the  f oms 
of  a  sale  at  aoction  were  ha£ 


!h)  Hayman  v.  Molton,  5  Esp.  65. 
c)  Tlie  Brig  Sarah  Ann,  2  Sumner, 
215,  affirmed  on  appeal,  New  Eng.  Ins.  Co. 
r.  Brig  Sarah  Ann,  13  Pet.  387;  Idle 
V.  'ELojkL  Exch.  Ass.  Co.  8  Taunt.  755; 
Fontame  v.  Phoenix  Ins.  Co.  11  Johns. 
298;  Hall  v.  Franklin  Ins.  Co.  9  Pick. 
484;  The  Henry,  1  Blatchf.  &  H.  Adm. 
465. 

{d)  See  American  Ins.  Co.  v,  Ogden, 
20  Wend.  287;  Rnckman  v.  Merchants 
Ins.  Co.  5  Dner,  342 ;  Allen  v.  Commer 
dal  Ina.  Ca  1  Qn^,  154. 

897 


278 


THE  LAW  OP  CONTRACTS. 


[book  m. 


A  ship  cannot  often,  if  ever,  be  in  a  place  and  condition  in  which, 
if  funds  were  procurable,  they  would  repair  and  save  her,  and  yet 
she  would  be  destroyed  by  the  delay  requisite  to  communicate 
with  the  owners.  And  it  is  quite  certain,  that  if  the  master  can 
communicate  with  the  owners  before  making  the  sale,  either  by 
sea  intercourse,  or  land  intercourse,  or  now  by  telegraph,  or  by  all 
of  these  combined,  he  must  delay  his  sale  until  he  receive  instruc- 
tions, unless  this  delay  import-s  the  destruction  of  the  property. 
The  old  rule,  that  a  master  has  this  power  if  the  ship  be  wrecked 
abroad,  and  not  if  it  be  wrecked  on  the  coast  of  his  own  country, 

was  founded  upon  this  principle.  («)  But  the  rule  has  dis- 
*  278   appeared,  and  given  place  to  the  question  of  possibility  *of 

instructions.  (/ )  For  if  he  can  become  the  agent  of  the 
owners  with  instructions,  he  cannot  make  himself  their  agent 
from  mere  necessity,  (jf) 


C.  —  Sale  of  a  Ship  under  a  Decree  of  Admiralty. 


A  ship  is  sometimes  sold  either  abroad  or  at  home  under  a 
decree  of  Admiralty.  If  this  rest  upon  a  condemnation  of  a  ship, 
whether  as  prize,  or  for  forfeiture,  or  in  execution  of  a  decree  to 
pay  salvage,  or  to  discharge  a  bottomry  bond,  or  to  satisfy  a  lien 
which  admiralty  would  enforce,  it  would  be  valid  and  binding 
upon  all  courts  and  all  parties  of  all  nations,  (K)  unless  it  could 
be  proved  to  be  vitiated  by  fraud.  But  it  seems  that  if  the  decree 
for  a  sale  rests  only  on  a  survey  asserting  unseaworthiness,  and 
takes  place  in  a  foreign  port,  then  the  courts  of  the  country  to 
which  the  ship  belongs,  will  regard  the  decree  as  of  little  more 
than  cumulative  authority  for  the  report  of  the  surveyors ;  and 
will  look  into  the  actual  facts  to  ascertain  whether  they  justified 
the  report  and  the  decree,  (t)  But  the  practice  of  selling  by 
decree  of  admiralty  merely  for  unseaworthiness  is  but  little 
known  in  this  country.    The  court  must  be  a  regular  admiralty 


(fl)  Scull  V.  Briddle,  2  Wash.  C.  C.  150. 

(/)  The  Brig  Sarah  Ann,  S  Simmer, 
216,  afllrmed  New  Eng.  Ins.  Co.  v.  Brig 
^arah  Ann,  13  Pet.  887. 

ig)  Pike  r.  Balch,  38  Maine,  302 ;  Hall 
r.  F^klin  Ine.  Co.  9  Pick.  466;  Peiroe 
V,  Ocean  Ins.  Co.  18  Pick.  83. 

(h)  The  Tremont,  I  W.  Rob.  163;  At- 
torney-General V.  Norstedt,  8  Price,  97; 
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The  Helena,  4  Rob.  3;  Grant  v.  M'Lach- 
lin,  4  Johns.  34. 

(t)  Reid  V,  Darby,  10  East,  143 ;  Hun> 
ter  v.  Prinaep,  10  JBast,  378;  Morris  r. 
Robinson,  3  B.  &  C.  203 ;  The  Sch.  Tilton, 
5  Mason,  474 ;  Jamey  v.  Colombian  Ins. 
Co.  10  Wheat.  411,  418;  Dorr  v.  Pacific 
Ins.  Co.  7  Wheat  681 ;  The  Dawn,  Ware» 
487. 
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court,  recognized  by  the  law  of  nations.  The  sufficiency,  author- 
ity, and  jurisdiction  of  the  court  may  be  inquired  into,  (y) 
Neither  in  England  nor  in  this  country  is  a  consul  or  any  person 
holding  court  as  a  judge  in  a  neutral  port  under  a  commission 
from  his  own  country,  recognized  as  being  or  having  the  authority 
of  a  court  of  admiralty.  (A:) 


♦  D.  —  Of  Tranter  by  Mortgage.  *  279 

1.     How  ▲  MOSTGAOB  OF  ▲  SHIP  SHOULD  BX  XBCOSDSD. 

We  know  not  why  a  ship  may  not  be  mortgaged  in  the  same 
way  and  to  the  same  effect  as  a  personal  chattel.  Such  mort- 
gages of  ships  are  not  unfrequently  made.  They  should  now  be 
registered  under  the  requirements  of  the  Statute  of  1850.  (/) 
Some  uncertainty  perhaps  exists,  as  yet,  as  to  the  effect  and 
operation  of  this  statute,  when  it  conflicts  with  or  covers  the  same 
ground  as  a  State  statute.  The  decisions  on  this  question,  so  far 
as  they  have  arisen,  are  not  quite  reconcilable.  Where  a  statute 
of  the  United  States,  on  a  subject  which  is  clearly  within  the 
power  of  Congress,  conflicts  with  a  State  statute,  we  should  have 
no  doubt  that  it  superseded  the  State  statute.  But  if  it  only 
covers  the  same  ground  and  is  not  inconsistent  with  it,  either  of 
two  views  might  be  entertained  as  to  its  effect.  One  would  be, 
that  it  should  be  held  as  cumulative  to  the  State  statute,  both 
statutes  remaining  in  full  force.  The  other  would  be,  that  where 
the  statute  of  the  United  States  covers  the  whole  ground,  it  ren- 
ders the  State  statute  unnecessary  and  nugatory,  and  in  fact 
repeals  it.  We  think  the  tendency  of  adjudication  and  of  practice 
favors  this  last  view.  Therefore,  a  registry  of  a  mortgage  of  a 
ship  under  the  act  of  1850,  would  make  the  mortgage  valid, 
although  it  was  not  recorded  in  the  manner  required  by  State 
statutes  in  relation  to  mortgages  of  personal  chattels,  (m) 

(j)  Hndocm  v.  Gustier,  4  Craneb,  S98;  lock  v.  Bockwood,  8  T.  R.  868;  Wheel. 

Sawyer  v,  Maine  Ins.  Co.  12  ICass.  S91 ;  wright  v.  Depeyster,  1  Johns.  471. 
The  liaiy,  9  Cranch,  186;  Bzadstreet  v,         (/)  C.  87,  9  U.  S.  Stats,  at  Large,  440. 

Neptune  Ins.  Co.  8  Snnmer,  607 ;  The  In  respect  to  the  place  where  a  mortgage 

Flad  Oytti,  1  Boh.  Adm.  185.  should  be  recorded,  see  ante,  p.  *  865,  n.  (t). 

(I;)  The  Flad  Oyen,  1  Bob.  Adm.  185 ;         (m)  See  Sinnot  v,  Dayenport,  88  How 

The  KiiffHghett,  8  Bob.  Adm.  06;  HaT6-  887. 
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8.  Of  thb  Liabiutt  of  Moktoaobks. 

An  owner  of  a  ship,  in  possession  of  her,  is  liable  for  all  sop- 
plies  furnished,  and  all  repairs  made,  and  all  contracts  made,  by 
his  authority,  for  the  benefit  of  the  yessel.  But  the  question  has 
frequently  arisen,  when  and  how  far  mortgagees  are  thus  liable. 

A  mortgagee  who  neglects  to  take  possession,  unless 
♦  280  protected  *  by  some  statutory  provision,  may  have  his  title 
defeated  by  a  party  who  acquires  a  right  to  the  ship 
honestly,  and  in  ignorance  of  the  mortgagee's  title,  (n)  But  if 
he  takes  possession,  and,  still  more,  if  besides  having  taken  pos- 
session, he  takes  out  a  new  register  in  his  own  name,  or  does  any 
act  which  may  be  regarded  as  giving  public  notice  that  he  is 
owner,  he  then  makes  himself  responsible  as  an  owner,  (o)  But 
if  he  takes  possession  he  is  not  liable  for  necessaries  ordered  by 
the  master,  if  it  is  clear  that  the  master  did  not  order  them  as 
his  agent,  (oo) 

If  he  does  no  such  acts,  and  takes  no  actual  possession,  and  is 
still  protected  in  his  title  by  record  or  statutory  provisions,  he  has 
not  tlien  such  liabilities  as  spring  only  from  actual  possession. 

The  general  rule  must  be,  that  a  mortgagee  who  is  not  in 
possession,  is  not  liable  for  supplies  or  work  rendered  to  the 
vessel;  (/?)  but  he  may  of  course  make  himself  so  liable  by  a 
bargain,  (j)  and  he  will  be  held  to  have  made  this  bargain  if  he 
authorized  the  credit  to  be  given  to  him  personally.  But  not  by 
the  mere  fact  that  he  is  benefited  by  such  supplies  or  repairs. 

The  same  rule  applies  to  persons  who  hold  a  ship  as  trus- 
tees, (j^q) 

E.  —  Of  Tramfer  hy  Bottomry. 

Hypothecation  by  bottomry  is  at  once  one  of  the  most  ancient 
and  one  of  the  most  common  transactions  of  shipping.    It  is 


(n)  Ex  parte  Matthews,  2  Yes.  Sen. 
272;  Atkinaon  v.  Maling,  2  T.  R.  462; 
Portland  Bank  i;.  Stnbbs,  6  Mass.  425; 
Tucker  v.  Bnfflngton,  15  Mass.  480;  Bad- 
lam  V.  Tucker,  1  Pick.  389;  The  Sch. 
Bomp,  Olcott,  Adm.  196. 

(o)  Milnt;.Spmola,4fim,177;Tiick«r 
V.  Bufflngton,  15  Mass.  477;  Dean  v. 
M'Ghie,  4  Bing.  48;  Champlin  v.  Butlar, 
18  Johns.  169. 

(oo)  The  Troabadoor,  Law  Rep.  1 
Adm.  &  £cc  802. 
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(p)  Myers  ».  Willis,  17  C.  B.  77,  33 
Eng.  L.  &  £q.  204,  affirmed  in  Exchequer 
Chamber,  18  C.  B.  886,  36  Eng.  L.  &  £q. 
850;  Hackwood  v.  Lyall,  17  CTB.  124,  83 
Eng.  L.  ft  Eq.  211 ;  Howard  v.  Odell,  1 
Allen,  85 ;  Blanchaid  v.  Fearing,  4  Allen, 
118;  M'lntyre  v.  Scott,  8  J^ins.  159; 
Winslow  V.  Tarbox,  18  Maine,  132;  Cut- 
ler o.  Thnrlo,  20  Maine,  213. 

{q)  See  Fish  v.  Thomas,  5  Gzaj,  45. 

(qq)  Maqj  v.  Wheeler,  30  N.  Y.  230. 
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almost,  if  not  quite  always,  effected  by  an  instrument  known  as  a 
bottomry  bond.  The  word  Bottomry  is  founded  upon  an  ancient 
qsage  still  in  some  force,  which  considers  the  bottom  or  keel  of 
the  ship  as  the  ship,  (r) 

Originally,  the  contract  was  made  and  the  bond  executed 
chiefly,  perhaps  only,  by  the  master  in  a  foreign  port,  to  raise 
funds  to  enable  the  ship  to  return  to  her  home  port.  And  while 
it  has  been  repeatedly  asserted  that  admiralty  has  com- 
plete *  jurisdiction  of  every  bottomry  bond,  wherever  made  *  281 
or  however  made,  we  are  not  entirely  certain  that  this  is 
true  of  any  other  bonds  than  those  made  as  they  originally  were 
made.  («)  It  is,  however,  true  that  common-law  courts  do  not 
usually  take  cognizance  of  bottomry  bonds,  nor  is  it  easy  to  see 
how  they  could  enforce  their  peculiar  provisions.  And,  therefore, 
as  a  matter  of  necessity,  admiralty  might  take  jurisdiction  over 
all  bottomry  bonds.  They  are  certainly  and  eminently  maritime 
contracts.  A  bottomry  bond  transfers  the  ship  to  the  bottomry 
creditor,  as  a  security  for  advances  made  by  him.  In  this  respect 
it  is  similar  to  a  mortgage  or  a  pledge.  It  differs  from  a  pledge, 
however,  in  this :  that  possession  is  not  transferred  to  the  cred- 
itor. A  change  of  possession  is  of  the  essence  of  a  pledge,  (f) 
and  this  possession  seldom  if  ever  is  given  to  the  creditor  in  a 
case  of  bottomry,  (u) 

But  a  contract  of  bottomry  differs  wholly  from  a  mortgage  or  a 
pledge,  in  one  particular,  wherein  it  differs  also  from  all  other 
contracts  of  security.  That  particular  is  this.  All  contracts  for 
security  are  void  if,  or  so  far  as,  the  debt  or  loan  which  they  are 
intended  to  secure  is  illegal  and  therefore  void.  Nearly  all  civil* 
ized  nations  have  what  are  called  usury  laws ;  that  is,  they  place 
a  limit  to  the  amount  which  can  legally  be  promised  for  the  use 
of  money,  or  the  forbearance  of  a  debt.  Now,  bottomry  bonds  are 
valid,  although  they  go  far  beyond  these  limits.    They  may  indeed 

(r)  The  Adas,  2  Bagg.  Adm.  53  ;  Scar-  Sloop  Mary.  1  Paine,  C.  C.  671 ;  The  Brig 

boTongh  r.  LjTUB,  Latch,  252,  N07,  95.  Draco,  2  Sumner,  157. 

(f )  The  jorudiction  where  a  bond  is         {t)  Ryall  v.  Rolle,  1  Atk.  165 ;  Heevee 

made  hj  the  owner  in  a  home  port,  haa  v.  Capper,  5  Bing.  N.  C.  136 ;  Homes  v, 

been  doubted  or  denied  in  Blaine  v.  The  Crane,  2  Pick.  607 ;  BrowneU  v,  Hawkins, 

Charles  Carter,  4  Cranch,  328 ;  Forbes  v.  4  Barb.  491. 

Brig  Hannah,  Hopk.  99,  Bee,  348 ;  Knight         (u)  There  is  no  jug  in  re  in  snch  a  case, 

p.  The  AtdUa,  Crabbe,  326 ;    Horrj  v.  bat  merelj  a  jus  ad  rem,  a  right  to  the 

Ship  John  &  Alice,  1  Wash.  C.  C.  298;  thinff  hypothecated,  which  can  be  enforced 

Horrr  v.  Hnrry,  2  Wash.  C.  C.  145.    The  for  the  payment  of  the  debt.    The  Tobago, 

jurisaiction  has  been  sustained  in  Wllmer  5  Rob.  Adm.  222 ;  The  Yomig  Mechamc, 

V.  The  Smilax,  2  Pet.  Adm.  295,  n. ;  The  2  Cutis  C.  C.  404. 
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provide  for  the  payment  of  any  amount  of  interest  which  the 
parties  choose  to  agree  upon,  (t;) 

The  interest  payable  by  a  bottomry  bond  is  called  by  the  law- 
merchant  maritime  interest.  The  reason  of  the  rule  and  of  the 
name  is  this :  that  the  bond  always  provides,  that  if  the 
♦  282  *  ship  be  lost  before  the  bond  becomes  payable,  no  part  of 
the  debt,  whether  principal  or  interest,  is  payable.  Or,  as 
it  is  often  said,  the  debt  is  paid  and  the  bond  discharged  by  the 
loss  of  the  ship,  (w}  It  is  obvious,  therefore,  that  the  interest 
payable  on  a  bottomry  bond  is  composed  of  two  elements.  One  is 
the  amount  to  be  paid  for  the  use  of  the  money ;  the  other  is  a 
compensation  to  the  lender  for  the  risk  of  the  loss  of  the  ship^ 
which  risk  he  assumes.  These  two  elements  are  distinct,  but  are 
never  discriminated  in  a  bottomry  bond,  which  simply  declares 
the  amount  of  the  whole  interest. 

It  is  absolutely  essential  to  a  bottomry  bond,  that  the  lender 
should  assume  this  risk.  At  the  same  time,  mortgages  of  other 
property,  or  any  other  securities,  may  be  given  to  the  lender  to 
assure  to  him  the  payment  of  the  bond  when  it  becomes  payable, 
including  the  maritime  interest;  provided  that  all  these  mort- 
gages or  securities  are  discharged,  as  the  bond  itself  is,  by  the 
loss  of  the  ship,  (x) 

A  practice  has  grown  up  in  modem  times,  by  which  bottomry 
bonds  are  in  some  instances  changed  from  their  original  purpose, 
and  used  as  a  means  of  lending  and  borrowing  money  upon  illegal 
interest.  It  is  done  in  this  way.  A  party  lends  money  at  fifteen 
per  cent,  or  any  other  amount,  as  maritime  interest  on  the  bot- 
tomry of  a  ship ;  he  gives  three  per  cent,  or  some  other  premium, 
for  an  insurance  of  the  whole  amount  of  the  bottomry,  principal 
and  interest,  the  debt  being  an  insurable  interest;  then  if  the 
ship  comes  home  in  safety  his  bond  is  paid,  and  if  it  is  lost  his 
insurance  is  paid.  Bonds  and  bargains  of  this  description  are 
usually  made  in  a  home  port,  (y)     In  its  theory  the  bottomry 


{v)  Sharplej  v.  Hnrrel,  Cro.  Jac.  208 ; 
The  Coimac,  2  Hagg.  Adm.  887 ;  The  At- 
las, 2  Hagg.  Adm.  57;  White  v.  Ship 
DedaloB,  1  Stuart,  L.  Can.  130. 

{w)  The  Atlas,  2  Hagg.  Adm.  48 ;  The 
Emancipation,  1  W.  Rob.  124 ;  Stainbank 
V.  Fennmg,  11  C.  P.  51,  6  Eng.  L.  &  Eq. 
412;  The  Nelson,  1  Hagff.  Adm.  169; 
Simonds  v.  Hodgson,  8  B.  £  Ad.  50 ;  Jen- 
nings 0.  Ins.  Co.  of  Penn.  4  Binnej,  244 ; 
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Greeley  o.  Waterhonae,  19  Maine,  9 ;  Le- 
land  V.  The  Ship  Medora,  2  Woodb.  &  M. 
92 ;  The  Brig  Draco,  2  Sumner,  157 ;  Biay 
V.  Bates,  9  Met.  237. 

(x)  The  Jane,  1  Dods.  466 ;  The  Eman- 
cipation, 1  W.  Rob.  129;  The  Lord  Coch- 
rane, 2  W.  Rob.  820 ;  The  Hunter,  Ware, 
249 ;  The  Sch.  Zephyr,  Mason,  341 ;  The 
Briff  Atlantic,  1  Newb.  Adm.  514. 

(^)  See  cases  iupra,  p.  *281,  n.  (f). 
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bond  is  a  means  of  raising  money  to  save  the  ship,  and  send  her 
home  with  the  cargo ;  and  it  creates  a  lien  on  the  ship,  which 
admiralty  enforces  in  preference  to  all  other  liens,  because  it 
is  considered  as  saving  the  ship  for  the  benefit  of  the 
*  other  liens.  («)  The  only  certain  exception  to  this  rule  ♦  28ft 
is  that  of  sailors'  liens  for  their  wages,  for  these  take  pre- 
cedence of  all  liens,  (a)  There  is  some  authority  for  another 
exception,  in  favor  of  the  lien  of  material  men,  for  supplies  or 
repairs  indispensable  to  the  safety  of  the  ship,  (i)  For  a  similar 
reason,  if  there  be  many  successive  bonds,  a  later  bond  takes  pre^ 
cedence  of  an  earlier  bond,  because  the  later  bond  saves  the  ship 
for  the  earlier ;  (<?)  thus  reversing  the  rule  applied  to  mortgages. 
It  may  be  added,  that  bottomry  bonds  are  always  construed  very 
liberally,  (d)  If,  indeed,  a  master  borrows  money  abroad  for  the 
necessities  of  the  ship,  and  the  money  is  so  applied,  although  no 
instrument  of  bottomry  is  given,  the  law-merchant  gives  to  the 
lender  a  lien  on  the  ship  therefor,  and  his  remedy  against  the 
owner  as  debtor.  But  he  can  then  recover  only  his  legal 
interest.  («) 

A  bottomry  bond  made  in  the  usual  form,  may  become  payable 
on  other  contingencies  than  the  arrival  of  the  ship ;  as  where  the 
voyage  is  broken  up  and  terminated,  or  the  ship  lost  in  any  way, 
by  the  voluntary  and  unnecessary  act  of  owner  or  master.  (/) 


(«)  The  MftTT,  1  Paine,  C.  C.  671; 
The  bake  of  Bedford,  2  Hagg.  Adm.  304 ; 
The  Orelia,  3  Ha^.  Adm.  83 ;  The  Aline, 
1  W.Bob.  lll;^rhe  Draco,  S  Sumner, 
157. 

(a)  The  Madonna  Dldra,  I  Dods.  40; 
Blaine  v.  Ship  Charles  Carter,  4  Cranch, 
328;  The  Viigin,  8  Pet.  538;  The  Hilai^ 
it  J,  1  Blatchf.  &  H.  Adm.  90;  Fumifls  v. 
Brig  Maj^onn,  Olcott,  Adm.  66.  As  to 
the  qneetion  whether  wages  earned  prior 
to  the  bond  would  have  priority,  see  The 
Maiy  Ann.  9  Jur.  94 ;  The  Louisa  Bertha, 
1  Eng.  L.  &  £q.  665. 

(67  The  Jerusalem,  2  Gallia.  345.  See 
also  Bx_parte  Lewis,  id.  483. 

(c)  The  Beteej,  1  Dods.  289 ;  The  Ex- 
eter, 1  Rob.  Adm.  173;  The  Trident,  1 
W.  Rob.  29;  Lelaad  v.  The  Medora,  2 
Woodb.  &  M.  113;  Fumiss  v.  Brig  Ma- 
goun.  Olcott,  Adm.  66. 

(tf)  The  Alexander,  1  Dods.  278 ;  The 
Jacob,  4  Rob.  Adm.  249 ;  Smith  v,  Gould, 
4  Moore,  P.  C.  28;  Simonds  r.  Hodgson, 
3  B.  &  Ad.  50;  The  Sch.  Zephrr,  8 
Mason,  341 ;  Pope  r.  mckerson,  8  Story, 
465» 


(c)  Wainwright  v.  Crawford,  3  Yeates, 
131,  4  Dall.  225.  There  seems  to  be  no 
reason  why  a  bond  drawn  for  simple  inter- 
est merely,  and  which  is  payable  at  all 
events,  should  not  be  valid.  See  The 
Emancipation,  1  W.  Rob.  130 ;  Stainbank 
V.  Fenmne,  11  C.  B.  51,  6  Eng.  L.  &  Eq. 
412 ;  The  William  &  Emmeline,  1  Blatchf. 
&  H.  Adm.  66 ;  Selden  v.  Hendrickson,  1 
Brock.  C.  C.  396;  The  Brig  Atlantic,  1 
Newb.  Adm.  514;  The  Hunter,  Ware, 
249;  The  Virgin,  8  Pet.  550;  Leland  v. 
The  Medora,  2  Woodb.  &  M.  107 ;  The 
Mary,  1  Paine,  C.C.  671.  Where  a  larger 
sum  is  fraudulently  inserted  in  the  bond 
than  that  advanced,  the  lender  being  privy 
thereto,  he  can  recover  nothing.  The 
Ann  C.  Pratt,  1  Curtis,  C.  C.  340,  affirmed 
Carrington  v.  Pratt,  18  How.  63. 

(f)  As  by  unnecessan'  deviation. 
Haiinan  r.  Vanhatton,  2  Vefn.  717 ;  Wil- 
mer  v.  The  Smilax,  2  Pet.  Adm.  295.  A 
deviation  from  necessity  does  not  have 
this  effect.  The  Armadillo,  1  W.  Rob. 
251 . — A  sale.  The  Brig  Draco,  2  Sum- 
ner, 157. — Intentional  loss  of  the  ship. 
Pope  9.  Nickerson,  8  Storv,  465 ;  Thom- 
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*  284  *  An  owner  may  make  a  bottomry  bond  anywhere  or  for 
any  reason,  (jf)  Only  one  who  is  lawfully  master  of  the 
ship  (A)  can  make  this  bond  abroad,  and  he  can  make  it  only 
from  necessity,  (i)  ^  This  necessity  must  be  sufficient ;  (/)  but  it 
may  be  a  less  stringent  necessity  than  that  which  is  requisite  to  au- 
thorize a  master  to  sell  his  ship ;  and  we  should  say,  that  it  would 
be  a  sufficient  necessity  if  it  would  have  induced  the  owner  to  do 
so  if  present.  (Jc)  The  master  cannot  make  this  bond,  if  he  have 
funds  of  the  owner  within  his  reach,  or  can  borrow  them  on  the 
personal  credit  of  <^e  owner.  (J)  But  he  certainly  is  not  bound 
to  take  money  of  the  shippers  which  may  be  on  board,  and  we 
think  he  has  no  right  to  do  this,  (ni) 

The  lender  must  use  reasonable  means  to  be  sure  that  the  ne- 
cessity exists,  (n)  But  the  bond  would  not  be  avoided  by  a  fraud 
of  the  master,  (o)  unless  the  lender  knew  it,  or  might  have  known 

it.  ip) 

flon  V.  Rojral  Exch.  Ass.  Co.  1  M.  &  S.  80 ;  be  oonsnlted  within  a  ieu<Mmble  time. 

The  Dante,  2  W.  Rob.  427 ;  The  Ele-  Wallace  o.  Fielden,  7  Moore,  P.  C.  398, 

phanta,  9  Enff.  L.  &  Eq.  553 ;  Thomdike  revening  s.  c.  nam.  The  Oriental,  3  W. 

II.  Stone,  1 1  l^ck.  183.  Rob.  243 ;  The  Bonaparte,  3  W.  Rob.  298 ; 

(g)  The  Brig  Draco,  2  Snmner,  157 ;  Wilkinson  o.  Wilson,  8  Moore,  P.  C.  459 ; 

Thomdike  v.  Stone,  11  Pick.  183 ;  Gree-  The  Bonaparte,  20  £n^.  L.  &  Eq.  649,  8 

ley  V,   Waterhoose,   19   Maine,  9;    The  Moore,  P.  C.  483;  The  NuovaLoaneBe,r22 

Doke  of   Bedford,  2   Hagg.  Adm.  294.  Eng.  L.  &  Eq.  623 ;  Agricultural  Bank  v. 

Necessity,  therefore,  is  not  a  requisite. —  The  Bark  Jane,  19  La.  1. 

Same  cases.  {k)  The    Fortitude,  3    Snmner,  246 ; 

(h)  The  Orelia,  3  Hagg.  Adm.  75 ;  The  The  Medora,  Spragne,  138. 

Boston,  I   Blatchf.  &  H.  Adm.  309;  The  (/)  The  Ship  Packet,  3  Mason,  255; 

Kennersley    Castle,  3    Hagg.  Adm.    I ;  Walden  r.  Chamberlain,  3  Wash.  C.  C. 

The  Alexander,  1  Dods.278;  The  Tartar,  290;    The  Virgin,  8  Pet.  538;  The  Me- 

l  Hagg.  Adm.  1 ;  The  Brig  Ann  C.  Pratt,  dora,  Sprague,  138 ;  The  Sydney  Core,  2 

I  Curtis,  C.  C.  344  ;  Breed  ».  Ship  Venus,  Dode.  7.      Whether  the  master  is  obliged 

Abbott  on  Shipping,  159,  note   1;   The  to  use  his  own  money  before  resorting  to 

Jane  1  Dods  461.  *  bottomry  bond  seems  doubtfuL      See 

(i)  The  Gratitudine,  3  Rob.  Adm.  266 ;  The  Ship  Packet,  3  Mason,  263  ;  Caniza 

The  Nelson    I    Hairff.   Adm.   169;   The  res  r.  The  Santissima  Trinidad,  Bee,  353 ; 

Gauntlet,  3  W.  Ro^82.  The  William  &  Emmeline,  1  BhOchf.  & 

(/)  King  ».  Perry,  3  Salk.  23 ;  Fontaine  H.  Adm.  72.          „    ,   ^„„ 
V.  Col.  Ins.  Co.  9  Johns.  29.     It  has  been  «)  The  Ship  Pacl^t^3  Mason^S. 
said,  that  a  master  in  a  port  of  a  State  of  (n)  The  Aurora,  1  Wheat.  96 ;  Thomas 
this  country  other  than  the  home  port,  r.  Osbom,  19  How.  81 ;  Widden  p.  Cham- 
may  make  a  bond.      Selden  v.  Hendrick-  berUin,  3  Wash.  C.   C.  290;   Sowes  r. 
son,  1  Brock  C.  C.  396.     But  this  cannot  Rahn.  3  Moore,  PCI ;  The  Royal  Stu- 
now  be  considered  correct.      It  makes  no  art,  33  Eng.  L.  &  Eq.  602 ;  Duncan  r. 
i^tfference  whether  the  ship  is  at  a  port  of  Benson,  I  Exch.  555.                 r«       «i 
thp  country  where  she  is  owned  or  not ;  (o)  Atlantic    In^  Co.    ».  Conaia,   4 
t»"»  onlv  question  is  whether  she  is  so  far  Wash.  C.  C.  662,  1  Pet.  386. 
distant 'from  home  that  the  owners  cannot  (/))  Carrington  r.  Pratt,  18  How.  63. 

1  A  master  cannot  bottomry  a  ship  without  communication  with  his  ownw,  if  com- 
mnnication  be  prncticable,  and,  afirttori,  he  cannot  hypothecate  the  CATfp  without  com- 
municating with  its  owner,  if  communication  with  such  owner  be  practicable ;  and  the 
communication  must  state  not  merely  the  necessity  for  expenditure,  but  also  the  neces- 
sity for  hypothecation.    Kleimwort  r.  Cassa  l£arittima,  2  App.  Cas.  156. 
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The  master  may  hypothecate  the  whole  of  the  cargo,  or  a  part 
of  it,  to  raise  funds,  in  a  case  of  sufficient  necessity,  (q)  He  may 
do  this  by  a  bill  of  sale  properly  conditioned ;  but  more  usually 
and  more  properly  by  an  instrument,  which  is  called  a  Respon- 
dentia Bond. 

This  bond  is  nearly  the  same  thing  in  respect  to  the  cargo, 
which  the  bottomry  bond  is  in  respect  to  the  ship ;  and  it  is  con* 
stmed  and  governed  by  similar  principles  as  to  its  necessity,  and 
as  to  its  operation,  (r)  Thus,  a  loan  on  respondentia  is  a  loan  on 
maritime  interest.  It  must  therefore  be  made  dependent  for  pay- 
ment, both  of  principal  and  interest,  on  the  safe  arrival  of  the 
goods.  And  if  they  are  lost,  the  lender  has  no  claim  for  any  pay- 
ment whatever.  («)  Usually  the  master  gives  to  the  respondentia 
creditor  bills  of  lading,  duly  indorsed.  This  act  may  give  to  the 
creditor  additional  security,  by  the  constructive  possession  of  the 
goods ;  but  it  gives  him  no  claim  if  they  are  lost.  (£) 


SECTION  in. 

OF  CONTRACTS  IN  RELATION  TO  THE  USE  OF  A   SHIP. 

A.  —  Of  the  Use  of  the  Ship  by  the  Owner. 

1.     WhBIT  HB  0AXBIB8  RI8  OWN  GoODS. 

He  may  carry  his  own  merchandise,  or  that  of  others,  or  he 
may  carry  both.    If  he  carry  goo'ds  for  others,  he  carries  them 
on  freight,  and  the  usual  if  not  constant  meaning  of  the 
word  *  freight  in  law,  is,  the  sum  agreed  on  as  that  which    *  286 


{q\  The  Gntitadine,  3  Rob.  Adm.  263 ; 
The  Lord  Cochrane,  1  W.  Rob.  312,  2  id. 
320;  The  Oamanli,  3  W.  Rob.  214;  Pope 
9.  Nickerson,  3  Stoir,  465. 

(r)  The  Gnititadine,  3  Rob.  Adm.  260 ; 
The  Osmanli,  3  W.  Rob.  214 ;  The  Nostra 
SeDora  del  Carmine,  29  Eng.  L.  &  £q. 
572.  Ship  and  freight  are  Bable  before 
the  cargo.  La  Constancia,  4  Notes  of 
Cases,  Ss5;  The  Prince  Regent,  2  W. 
Rob.  83;   The  PrisciUa,  1  Law  Times 


(n.  8.),  272.  It  may  be  made  by  the 
owner  at  a  home  port  without  necessity. 
Conard  v.  Atlantic  Ins.  Co.  1  Pet  386 ; 
Franklin  Ins.  Co.  r.  Lord,  4  Mason,  248. 
Abroad,  it  can  only  be  made  through 
necessity.  The  Bonaparte,  3  W.  Rod. 
298. 

(<)  Pranklin  Ins.  Co.  v.  Lord,  4  Mar 
son,  248. 

(t)  Johnson  v.  Greaves,  2  Taunt.  344. 
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shall  be  paid  to  the  owaers  of  a  ship  for  carrying  the  goods 
of  others.  But  in  common  conversation,  the  word  freight  is  also 
used  as  meaning  the  goods  carried  or  the  cargo,  and  it  would 
seem  from  the  early  reports  that  this  word  has  had  this  two-fold 
meaning  for  a  long  time,  (t^)  ^  And  we  shall  hereafter  see,  that 
bj  the  law  and  usage  of  insurance,  a  ship-owner  may  insure  his 
freight  imder  that  name,  meaning  thereby  not  his  own  cargo,  but 
what  another  party  would  have  paid  him  for  carriage  of  the  same 
goods  on  the  same  voyage. 


B.  —  Of  the  Use  qf  a  Ship  hy  FreigJUers. 

1.    Of  thb  Rbcipkooal  Lisirs  of  thb  Shif  awd  the  Cxboo. 

The  contract  by  which  an  owner  carries  the  goods  of  others,  is 
called  a  contract  of  affreightment.  The  law  of  freight  applies 
where  the  owners  of  the  ship  are  one  party,  and  the  owners  of  the 
cargo,  or  of  a  part  of  it,  are  another  party.  And  the  fundamental 
principle  of  the  law-merchant  in  relation  to  this  contract,  is,  that 
the  ship  and  the  cargo  have  reciprocal  rights  against  each  other, 
and  liens  each  against  the  otlier,  to  enforce  these  rights.  The 
meaning  and  effect  of  this  rule  is,  that  the  ship<»wner,  by  receiving 
the  goods  on  board,  and  with  or  without  a  written  or  an  express 
promise,  agrees  to  carry  the  goods  in  that  ship,  to  their  destined 
port,  by  the  proper  route,  at  a  proper  time,  and  in  safety.  The  ele- 
ments of  this  agreement  are,  that  the  ship  is  seaworthy  in  all  re- 
spects and  particulars,  (uu)  ^  including  a  competent  and  sufficient 
master  and  crew,  papers,  and  provisions,  and  that  proper  care  shall 
be  taken  of  the  goods,  in  loading  them  on  board,  in  carrying  them 
whither  they  should  go,  in  there  delivering  them,  and  in  navi- 
gating the  ship  to  her  destined  port  without  needless  delay  or 
deviation,  (v)     And  if  there  be  a  failure  in  any  of  these  particu- 

(tt)  Brieht  V,  Cowpep,  1  Brownl.  &  G.  Qarrett,  6  Bing.  716 ;  Freeman  ».  Taylor, 

21.  8  BinjK.  124;  Hand  v,  Baynes,  4  Whart. 

{uu)  ThiB   rule    is    applied   to    river-  204  ;  Crosby  ».  Fitch,  12  Conn.  410;  Bond 

worthineee    in  McClintock   v.  Lary,  23  v.  The  Cora,  2  Pet.  Adm.  373,  379,  2 

Ark.  215.  Wash.  C.  C.  80 ;  Knox  r.  The  Ninetta, 

(u)  A  needless  deviation  makes    the  Crabbe,  534. 
carrier  an  insurer  of  the  cargo.    Davis  v, 

1  For  a  case  on  **  fireight,"  see  Hubbell  v.  Great  Western  Ins.  Co.  74  N.  T.  846. 

^  In  every  contract  for  the  carriage  of  merchandise  by  sea  there  is,  in  the  absence  of 
express  provision  to  the  contrary,  an  implied  warranty  by  the  shipowner  that  his  vessel 
is  seaworthy.    Ko^toff  v.  Wilson,  1  Q.  B.  D.  377. 
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lars,  and  the  goods  are  thereby  *  injured,  or  their  value  lea-  *  287 
sened,  not  only  is  the  ship-owner  personally  responsible,  but 
the  ship  itself  is  subject  to  the  lien  of  the  freighter  or  shipper  of 
the  goods,  and  by  that  lien  the  shipper  may  enforce  his  rights,  or 
get  from  the  ship  itself  an  indemnity  for  the  injury  sustained  by 
a  violation  of  his  contract  with  the  owner,  (w) 

And  on  the  other  hand,  if  the  goods  are  so  carried,  not  only  is 
the  owner  of  the  goods  bound  to  pay  to  the  owner  of  the  ship 
the  freight  earned  by  the  carriage,  but  the  ship-owner  has  a 
lien  on  the  goods  to  enforce  his  claim  for  his  earnings  against 
them,  (x) 

Moreover,  if  the  goods  are  once  laden  on  board,  the  ship-owner 
thereby  acquires  a  right  to  carry  them  the  whole  distance,  and  so 
earn  his  whole  freight.  And  we  should  say,  that  the  shipper 
cannot  reclaim  his  goods  and  take  them  out  of  the  ship,  unless 
the  owner  consents,  or  unless  the  shipper  pays  to  the  owner  his 
full  freight.  Some  questions  have  arisen,  and  have  been  some- 
what agitated  in  the  courts,  and  may  not  be  yet  quite  settled,  as 
to  the  extent  of  the  obligation  of  the  shipper  and  the  rights  of  the 
owner.  We  consider  it  certain,  however,  that  the  shipper  cannot 
take  his  goods  from  the  ship,  without  paying  to  the  owner  full 
compensation  for  any  trouble  or  loss  sustained  by  him.  (y) 

These  rules  or  priuciples  may  be  said  to  compose  the  whole  law 
of  freight ;  and  while  courts  of  common  law  may  find  some 
*  difficulty  in  the  enforcement  of  these  liens,  and  especially    *  288 
the  lien  of  the  cargo  against  the  ship,  a  court  of  admiralty 


(w)  The  Gold  Hunter,  1  Blfttchf.  &  H. 
Adm.  300;  The  Grafton,  Olcott,  Adm.  43, 
1  Blatchf.  C.  C.  173;  The  Rebecca,  Ware, 
183;  Clark  v.  Bamwell,  12  How.  272; 
Rich  p.  Lambert,  id.  347. 

(x)  Certain  Loga  of  Mahogany,  2  Sum- 
ner,  601 ;  Drinkwater  r.  The  Brig  Spartan, 
Ware,  149;  Cowing  v.  Snow,  11  Maw. 
415;  Pickman  v.  Woods,  6  Pick.  248.— 
This  lien  is  considered  as  waived  by  a 
deliyerj  of  the  eoods  onconditionally. 
Sean  v.  Certain  Bafs  of  Linseed,  U.  s. 
I>.  C.  Mass.  1858,  a&med  in  Jnne,  1858, 
br  the  Circnit  Court,  and  hj  the  Supreme 
Ooort  in  Ba^  of  Linseed,  1  Black,  108. 
It  was  also  said  that  if  the  goods  are  put 
even  in  the  warehouse  of  the  consignee, 
under  an  agreement  or  understanding 
that  this  act  snail  not  be  a  waiver  of  the 
lien,  or  if  there  is  a  local  usage  of  the 
port  to  this  effect,  the  goods  may  be  held 


by  a  process  in  rtm.  See  also  Sears  v. 
WiUs,  4  Allen,  212;  The  Kimball,  3 
Wallace,  37  ;  The  Eddy,  5  Wallace,  481 ; 
The  Bird  of  Paradise,  5  Wallace,  545. 

(y)  Some  cases  hold,  that  no  lien  for 
freight  exists  until  the  vessel  has  broken 
flpronnd.  Curling  v.  Lons,  1  B.  &  P.  634 ; 
Clemson  v.  Davidson,  5  Binn.  392,  401  ; 
Burgess  v.  Gun,  3  Harris  &  J.  225 ;  Bailey 
V.  Damon,  5  Gray,  92.  If  this  be  so,  then 
the  rule  of  damages  would  be  merely  the 
expenses  actually  incurred.  But  the  bet- 
ter rule  seems  to  be,  that  the  Uen  for 
freight  commences  as  soon  as  the  goods 
are  on  board.  Abbott  on  Shipping,  595 ; 
Tindal  v,  Taylor,  4  Ellis  &  B.  219,  28 
£ng.  L.  &  £<;l210;  Thompson  v.  Small, 
1  C.  B.  354 ;  Thompson  v.  TraU,  2  Car. 
&  P.  334.  See  also  Keyser  o.  Harbeck, 
3  Duer,  373 ;  Bartlett  v.  Camley,  6  Duer, 
194. 
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finds  no  such  difficulty ;  its  process  in  rem  being  equal  to  the 
requirement  of  any  case. 

An  owner  of  a  ship  may  carry  his  own  goods  principally,  or 
partly,  and  fill  up  his  ship  with  the  goods  of  others.  Or  he  may 
carry  only  the  goods  of  others.  In  this  latter  case,  he  may  either 
offer  the  ship  to  the  public  as  a  general  shipi  or  he  may  let  her 
out  by  a  charter-party. 

When  he  offers  his  ship  as  a  general  ship,  he  usually  advertises 
her,  stating  the  name  of  the  ship  and  of  the  master,  her  tonnage, 
her  general  character,  the  time  of  sailing,  and  her  proposed  voy- 
age. And  although  he  would  not  be  bound  to  exact  accuracy  in 
all  these  particulars,  he  would  undoubtedly  be  held  to  make  com- 
pensation to  a  shipper  who  was  injured  without  his  own  fault,  by 
the  material  misrepresentation  of  the  owner  in  any  of  these  state- 
ments. (2)  And  if  the  owner  changes  his  purpose  in  any  of  these 
particulars,  it  would  be  his  duty  to  vary  his  advertisement,  or 
other  public  notice,  accordingly,  (a) 

Goods  may  be  carried  to  the  port  of  destination,  and  there  de- 
livered, but  in  such  condition  that  their  value  is  greatly  dimin- 
ished ;  and  the  question  may  then  arise,  how  this  diminution  of 
value  affects  the  freight.  The  answer  must  depend  upon  the 
manner  in  which  this  diminution  took  place,  or  the  causes  which 
produced  it.  We  have  seen  that  the  ship  is  responsible  for  any 
damage  to  the  goods  caused  by  the  negligence  or  default  of  the 
master ;  and  so  it  is  for  injury  arising  from  the  inherent  nature 
or  properties  of  the  goods,  if  it  could  have  been  prevented  by  a 
proper  condition  of  the  ship  or  by  reasonable  care  on  the  part  of 
the  master.  But  if  the  goods  are  injured  by  a  peril  of  the  sea  for 
which  the  ship  is  not  responsible,  or  by  inherent  causes  not 
•  289  made  operative  by  the  fault  of  the  ship  or  *  master,  then  the 
ship  is  not  responsible,  and  the  claim  for  freight  remains 
unaffected.  Hence  it  is  a  rule  of  the  law-merchant,  that  if 
goods  injured  by  causes  for  which  the  ship  is  not  responsible, 
remain  in  specie^  and  are  delivered  in  speciej  the  whole  freight 


(x)  An  advertiBemeiit  that  a  resael  wiU 
Bail  with  cotiToj  is  a  warranty  of  the  fact. 
Rnnqnist  v.  Ditchell,  3  Esp.  64 ;  Sander- 
son V.  Bnsher,  4  Camp.  54,  note ;  Magal- 
baena  v.  Busher,  4  Camp.  54 ;  Freeman  v. 
Baker,  5  B.  &  Ad.  797.  As  to  an  adver- 
tisement  of  time  when  a  vessel  will  start, 
see  Cranston  v.  Marshall,  5  Exch.  395 ; 
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Yates  V.  Dnff ,  5  Car.  &  P.  369 ;  Glaholm 
V,  Hajs,  2  Man.  &  G.  257;  OUiye  v. 
Booker,  1  Exch.  416;  Howard  v.  Cobb, 
U.  8.  C.  C.  19  Law  Reporter,  377;  Den- 
ton V.  Great  Northern  R.  Co.  5  Ellis  &  B. 
860,  34  Eng.  L.  &  £q.  I J4 ;  Mills  v.  Shnlt, 
2  E.  D.  Smith,  139. 

(a)  Peel  v.  Price,  4  Camp.  243. 
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is  earnedy  whatever  be  the  diminution  or  destruction  of  their 
Talue.  (i) 

If  barrels  or  boxes  arrive  in  which  goods  werey  but  there  are  no 
goods  in  them,  as  where  wine,  oil,  or  molasses  leaks  out,  or  sugar 
or  salt  melts  and  washes  out,  but  the  barrels  or  boxes  arrive  in 
good  order,  freight  is  due  if  the  loss  is  occasioned  by  intrinsic 
defect  or  quality  of  the  goods,  as  by  decay,  evaporation,  or  leak- 
age, (e)  If  the  loss  is  by  a  peril  of  the  sea,  no  freight  is  pay- 
able, (d)  and  if  the  loss  is  owing  to  the  fault  of  the  vessel,  the 
goods  are  paid  for,  deducting  freight. 


2.  Or  THX  Bill  of  Ladivo. 

This  is  one  of  the  most  ancient  documents  now  in  use,  and  is 
very  similar  in  its  form  and  provisions  among  all  commercial 
nations.  It  is  a  written  receipt  for  the  goods,  signed  by  the  mas- 
ter as  Hxe  agent  of  the  owner,  and  expresses  the  ordinary  obliga- 
tions of  the  owner.  A  receipt  is  sometimes  given  for  the  goods, 
and  subsequently  a  bill  of  lading ;  in  which  case  the  previous  re- 
ceipt should  be  given  up,  or  the  master  or  owner  may  be  doubly 
liable. 

The  bill  of  lading  may  be  signed  by  any  officer  of  the  ship  hav- 
ing authority.  Commercial  usage  would  seem  to  require  that  it 
shoidd  be  given  by  a  master  or  officer.  But  a  custom  seems  to 
be  growing  up  in  some  of  our  commercial  cities,  for  a  clerk  of  the 
owners  to  sign  and  deliver  a  bill  of  lading  in  the  counting-room ; 
and  it  would  probably  be  equally  effectual.  («) 

The  master  has,  by  the  law-merchant,  no  authority  to  sign  a 
bill  of  lading  until  the  goods  are  received,  and  such  a  bill 
would  ♦  not  bind  his  owners.  (/)     But  if  the  goods  were    ♦  290 
afterwards  received,  the  bill  of  lading  might  then  have 
that  effect. 


(b)  Jordan  v,  Warren  Ins.  Co.  1  Stoty, 
353 ;  M'Gaw  v.  Ocean  Ins.  Co.  33  Pick. 
405;  Lord  v.  Neptune  Ins.  Co.  10  Gray, 
109;  Ogden  v.  Gen.  Ins.  Co.  2  Duer,  204; 
Hn^  V.  Angosta  Ine.  Co.  7  How.  595. 

(c)  Nelson  v.  Stephenson,  5  Dner,  538 ; 
Nelson  p.  Woodruff,  1  Black,  156. 

id)  Frith  V.  Barker,  2  Johns.  327. 

(e)  See  Pntnam  v,  Tillotson,  13  Met 
517. 

(/)  Rowley  V.  Bigelow,  12  Pick.  307 ; 
Uckbanow  v.  Mason,  2  T.  R.  75 ;  Grant 
V,  Norway,  10  C  B.  665,  2  Eng.  L.  &  £q. 
387 ;  Hnbhersty  v.  Ward,  8  £xch.  330, 18 


I: 


Eng.  L.  &  Eq.  551 ;  Coleman  v.  Riches, 
16  C.  B.  104,  29  Eng.  L.  &  Eq.  323.  Nor, 
in  snch  case,  is  the  vessel  liable  in  rem, 
Sch.  Freeman  v.  Bnckingham,  18  How. 
182.  Bat  if  there  is  a  contract  to  cany 
certain  goods,  and  they  are  lost  after 
coming  into  possession  of  the  master,  bnt 
before  they  are  on  board,  and  the  master 
signs  bills  of  lading  for  them  after  the 
loss,  althoneh  the  carrier  may  repudiate 
the  bills  of  ladinfi;,  yet  he  cannot  set  them 
np  as  merging  the  prior  contract.  The 
Bark  Edwm,  Spragne,  477. 
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The  bill  of  lading  is  often  called  a  negotiable  instrument ;  (jg) 
it  is  not  entirely  so.  It  promises  to  deliver  the  goods  to  the 
shipper  or  his  assigns,  and  not  to  his  order.  But  a  bill  of  lading 
indorsed  by  the  shipper  and  delivered  to  the  indorsee,  will  found 
an  action  by  the  indorsee  against  the  shipK>wner  for  the  goods ; 
and  will  be  presumptive  though  not  absolute  evidence,  that  the 
goods  were  transferred  to  the  indorsee.  In  most,  but  not  all  of 
our  States,  the  indorsee  must  bring  an  action  on  the  bill  not  in 
his  own  name,  but  in  that  of  the  shipper.  (K)  It  is,  however, 
possible  for  a  bill  of  lading  to  be  transferred  by  mere  delivery, 
and  transfer  to  the  holder  whatever  property  in  the  goods  the  bill 
of  lading  represents,  if  this  were  the  intention  of  the  parties,  (hh) 

Neither  between  the  shipK>wner  and  indorsee,  nor  between  the 
ship-owner  and  the  shipper  himself,  is  the  bill  of  lading  conclu- 
sive, (t)  But  if  the  ship-owner  resists  an  action,  on  the  ground 
that  the  goods  were  not  in  fact  such,  or  of  such  quality,  as  they 
were  said  to  be  in  the  bill,  this  he  must  prove. 

The  ship-owner  would  not  be  liable  to  the  shipper  for  a  loss  of 
or  an  injury  to  the  goods  caused  by  an  intrinsic  defect  or  decay, 
but  he  should  not  be  permitted  to  defend  against  an  indorsee  of 
the  bill  who  bought  the  goods  trusting  to  the  bill,  on  the  ground  of 
any  defect,  if  the  ship-owner  knew  the  defect,  or  by  proper 
*  291  means  might  have  known  it,  when  the  bill  was  *  signed  (^f), 
and  says  nothing  thereof  in  the  bill ;  unless  the  nature  of 
the  goods  makes  their  liability  to  decay  obvious.  (Jc) 

The  party  who  ships  the  goods  is  the  consignor.  He  to  whom 
they  are  to  be  delivered  by  the  terms  of  the  bill  is  the  consignee.    If 

(^)  Evans  v.  Marlett,  1  Ld.  RaTm.  271 ;  Sntton   v,  KetteU,    Spragne,  309 ;    The 

Lickbanow  v.  Mason,  2  T.  R.  63;  Jen-  Henrv,  1  Blatchf.  &  H.  Adm.  485 ;  Biseel 

kyns  r.  Usborne,  7  Man.  &  G.  698.  v.  Pnce,  16  111.  408 ;  Butler  v.  The  Arrow, 

(h)  Thompson  v.  Dominy,  14  M.  &  W.  1  Newb.  Adm.  59 ;  Warden  r.  Green,  6 

402;  Tindal  v.  Taylor,  4  Ellis  &  B.  219,  Watts,  424;  Portland  Bank  v.  Stnbbe,  6 

28  Eng.  L.  &  Eq.  210;  Dows  v.  Cobb,  12  Mass.  422;  Sears  v.  Wingate,  3  Allen, 

Barb.  310.    Bnt  in  admiralty  an  assignee  103 ;  Manchester  v.  Bfilne,  Abbott,  Adm. 

of  a  bill  of  lading  may  sue  in  his  own  115;  Goodrich  v.  Noiris,  id.  196;  Cobb  p. 

name.    The  Water  Witch,  1  Black,  494.  Blanchard,  1 1  Allen,  409 ;  Meyer  v.  Peck. 

{hh)  Marine  Bank  v.  Wright,  46  Barb.  28  N.  Y.  590;  Tarbox  v.  Eastern  Steam- 

45.  boat  Co.  50  Me.  339. 

(i)  Bates  V.  Todd,  1  Moody  &  R.  106;  (j)  CUrk  v.  Barnwell,  12  How.  272; 

Berkeley  v.  WatUng,  7  A.  A  E.  ^9 ;  Wolfe  Ship  Howard  v.  Wissman,  18  How.  231 ; 

V.  Myers,  3  Sandf .  7 ;  Ward  v.  Whitney,  McKmlay  v.  Morrish,  21  How.  343 ;  Lamb 

3  Sandf.  399,  4  Seld.  442 ;  Dickerson  v.  v,  Parkman,    Spragne,  343 ;    Zerega    v. 

Selree,  12  Barb.  99  ;  O'Brien  v.  Gilchrist,  Poppe,  Abbott  Adm.  397 ;  Baxter  p.  Le- 

34  'Maine,  554 ;    Knox  v.  The  Ninetta,  land,  id.  348 ;  Bissel  0.  Price,  16  HI.  408. 

Crabbe,  534 ;  Benjamin  v.  Sinclair,  1  Bai-  So  if  no  bill  of  ladinc  is  given.    Hndaon 

ley,   174;    Backus    v.   Sch.    Biarengo,  6  v.  Baxendale,  2  H.  &  M.  575. 
Mcl^ean,  C.  C.  487  ;  Wavland  v.  Moeely,  (k)  See  cases  npra,  p.  *290,  n.  (1). 

5  Ala.  430;  May  v,  Babcock,  4  Ohio,  334; 
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the  goods  are  deliverable  to  the  shipper  himself  or  his  assigns,  he 
is  both  consignor  and  consignee.  So  he  would  be,  if  no  person 
were  named  in  the  bill  of  lading  as  the  party  to  whom  the  goods 
were  to  be  delivered  ;  but  this  seldom  occurs. 

The  consignee  of  the  goods  may  transfer  his  interest  in  them  to 
any  purchaser  without  an  indorsement  or  delivery  of  the  bill ;  (I) 
but  if  the  goods  have  not  been  delivered  to  the  consignee  and  the  bill 
of  lading  thereby  discharged,  the  proper  and  usual  way  of  transfer* 
ring  the  goods  is  by  indorsement  and  delivery  of  the  bill,  (m) 

Bills  of  lading  are  usually  signed  in  the  regular  course  of  ship- 
ping in  sets  of  three.  Of  these,  the  master  retains  one  ;  the  other 
two  are  delivered  to  the  consignor,  and  of  these  he  retains  one, 
and  sends  the  other  to  the  consignee,  either  with  the  goods  or  by 
a  separate  conveyance.  There  is  no  rule  of  law  about  this,  and 
more  or  fewer  bills  may  be  signed  and  delivered,  or  disposed  of, 
as  the  parties  choose.^ 

The  effect  of  the  bill,  when  delivered,  depends  somewhat  upon 
the  question,  whether  the  consignor  be  or  be  not  the  consignee. 
When  he  is  not,  and  the  consignor  sends  the  bill  to  the  consignee, 
the  goods  become  at  once  the  property  of  the  consignee,  (mm) 
They  are  at  his  risk,  and  he  is  liable  for  their  freight ;  but  until 
they  actually  come  into  his  possession,  they  are  subject  to  the  con- 
signor's right  of  stoppage  in  transitu,  (n) 

If  the  consignor  be  himself  the  consignee,  he  may  send  the  bill 
to  a  third  party.    He  may  send  it  to  him  indorsed  to  him,  or  in- 
dorsed in  blank.    And  if  the  consignee  has  ordered  the 
*  goods,  or  is  to  receive  them  as  his  own,  when  he  receives    *  292 
this  indorsed  bill  the  property  in  the  goods  passes  to  him 
as  if  he  had  been  named  consignee  in  the  biU.  (o)  ^    If,  however, 

(/)  Stanton  v.  Eager,  16  Pick.  467 ;  Al-  Stanton  v.  Eager,  16  Pick.  467.    See  ante, 

len  V.  WUliams,  12  Pick.  297, 302.  Book  III.  Chap.  6. 

(m)  Boffington  p.Cnrtis,  15  Mass.  528.  (o)  Haille  r.  Smith,  I  B.  ft  P.  563; 

(mm)  The   Sally  Magee,  8  Wallace,  Chandler  v.  Spragne,  5  Met.  306;  EUer- 

451.  shaw  V.  Magniac,  6  Exch.  570,  n. ;  Wait  v, 

(a)  Wallej  v.  Montgomery,  3   East,  Baker,  2  Exch.  1. 
585;  Allen  v.  Williams,  12  Pick.  297; 

1  Where  a  master  in  good  fiuth  has  delirered  goods  to  a  bon4  fide  indorsee  of  one  of 
three  bUIs  of  lading,  numbered  "  First,"  "  Second,"  and  "  Third."  and  each  reading 
"one  of  which  bills  being  accomplished,  thA  others  to  stand  void,"  a  previous  bond  fide 
indorsee  of  another  of  the  bills  cannot  maintain  an  action  for  conversion  on  aooonnt 
of  SQch  delivery.  Glyn  Mills  &  Co.  r.  East,  Ac.  T>ock  Co.  7  App.  Cas.  591,  a  case  which 
comments  in  severe  terms  npon  the  inconvenience  of  the  practice  of  drawing  bills  of 
lading  in  sets  of  three. 

'  Where  a  bill  of  lading,  and  a  bill  of  exchange  to  cover  the  goods  included  in  the 
bill  of  lading,  are  sent  in  a  letter  to  the  purchaser  of  the  goods,  it  is  a  well-undentood 
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he  is  only  the  agent  or  factor  of  the  consignor,  this  bill  gives  him 
no  further  property  or  power ;  and  if  the  bill  be  sent  without  in- 
dorsement, it  confers  no  rights  of  property  whatever ;  and  has  little 
more  effect  than  a  mere  notice  that  goods  are  shipped  in  such  a 
vessel  to  such  a  port.  (j[?) 

The  consignor  frequently  sends  to  a  consignee  a  bill  not  in- 
dorsed, and  then  sends  to  his  own  agent  in  or  within  reach  of  the 
same  port,  an  indorsed  bill ;  it  may  be  indorsed  in  blank,  or  to  the 
agent,  or  to  the  party  ordering  the  goods,  and  the  consignor  sends 
to  his  agent  with  the  bill  orders  to  deliver  the  bill  to  the  party 
ordering  the  goods,  or  to  receive  the  goods  and  deliver  them  to 
him,  provided  payment  be  made  or  secured,  or  such  other  terms  as 
the  consignor  prescribes  are  complied  with.  This  course  secures 
to  the  consignor,  beyond  all  question,  the  right  and  power  of  retain- 
ing the  goods  until  the  price  for  them  is  paid  or  secured  to  him. 

Because  the  bills  of  lading  are  evidence  against  the  master  or 
owner,  as  to  every  material  fact  stated  in  them  in  respect  to  the 
description  of  the  goods,  it  is  prudent  and  usual  to  describe  them 
only  as  so  many  boxes,  or  barrels,  or  bales,  or  parcels,  numbered 
and  marked  as  per  margin;  adding  the  words,  "contents  un> 
known,"  or  equivalent  words.  Even  if  the  words  "containing" 
such  or  such  goods,  are  added,  the  ship  is  bound  only  to  deliver 
the  boxes  as  received,  and  the  evidence  of  the  bill  of  lading  may 
always  be  rebutted  by  proof  of  mistake  or  fraud.  ( j)  ^ 

Then  the  two  liens  heretofore  spoken  of  come  in.    It  is  common 

for  the  bill  of  lading  to  say,  that  the  goods  are  to  be  deliv- 

*  293    ered  on  payment  of  the  freight ;  but  whether  expressed  *  or 

not,  the  law-merchant  gives  this  lien.    That  is  to  say,  the 

master  cannot  demand  his  freight  without  being  ready  to  deliver 

{p)  Brandt  v,  Bowlby,  2  B.  &  Ad.  932 ;  of  lading  gpecifiee  a  specific  weight,  the 
'^'^xe  V.  Harden,  4  East,  211.  carrier  is  omv  bound  to  deliver  the  weight 

ig)  Clark  v.  Barnwell,  12  How.  272 ;     received.     Shepherd  v.  Taylor,  5  Gray, 


Vemard  v.  Hudson,  8  Sumner,  405 ;  Bis-  591 ;  Andover,  The,  8  Blatchf.  C.  C.  t( 

Bel  V.  Price,  16  111.  408;  Ellis  v.  Willard,  808;  Columbo,  The,  id.  521 ;  Wentworth 

5  Seld.  529.    So  if  the  words  "weight  t;.  Realm,  16  La.  An.  18. 
unknown  "  are  inserted,  although  the  bill 

rule  that  the  bill  of  exchange  must  be  accepted,  or  the  bill  of  lading  cannot  be  retained. 
Shepherd  v.  Harrison,  L.  R  5  H.  L.  116;  but  if  sent  without  snecial  instructions  to  an 
agent  for  collection,  a  bill  of  lading  may  be  surrendered  to  the  drawee  on  his  acceptance 
of  the  draft,  it  being  no  part  of  the  hgenVs  duty  to  hold  the  bill  after  such  acceptance, 
National  Bank  v.  Merchants'  Bank,  91  U.  S.  92. 

1  But  where  a  bill  of  lading  inadvertently  described  a  closed  case  containing  "silk  " 
goods  as  "linen,"  nnd  the  master,  before  sicrning  it,  stamped  the  case  with  the  words, 
"weight,  value,  and  contents  unknown,"  held,  that  the  carrier  was  liable  for  the  non- 
delivery of  two  pieces  of  the  silk  goods  abstracted  from  the  case.  Lebeau  v.  General 
Steam 'Navigation  Co.  L.  R.  8  G.  P.  88. 
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the  goods ;  (r)  nor  can  the  shipper  demand  the  goods  without  a 
tender  of  the  freight.  (») 

If  the  master  delivers  the  goods  without  receiving  freight,  or  if 
the  contract  of  freight  be  such  that  the  goods  are  to  be  delivered 
at  once,  and  the  freight  is  to  be  paid  at  a  future  day,  we  should 
say,  that  neither  the  master  nor  the  owner  of  the  ship  has  any 
longer  any  lien  on  the  goods ;  but  must  look  to  the  consignor  per- 
sonally for  the  freight.  This  must  be  the  rule  generally,  although 
there  may  be  exceptional  cases,  in  which  circumstances  prove,  that 
while  the  goods  were  delivered,  they  yet  remain  subject  to  the  lien. 
The  lien  is  lost  when  it  has  been  agreed  that  the  goods  shall  be  de- 
livered, and  freight  paid  at  a  subsequent  period,  (t')  The  lien  would 
not  be  lost  if  the  master  had  been  induced  to  surrender  the  goods  by 
fraud,  (u)  And  if  the  shipper  or  consignee  may  elect  whether  to  pay 
freight  at  a  future  time,  or  on  delivery,  interest  being  discounted, 
and  does  elect  to  pay  on  delivery,  the  cargo  is  subject  to  the 
lien,  (uu)  The  bill  of  lading  sometimes  contains  special  stipula- 
tions in  regard  to  the  disposal  of  the  goods  or  their  proceeds,  (v) 

The  contract  for  freight  is  in  law  an  entire  contract;  that  is,  it 
is  a  contract  for  the  delivery  of  all  the  goods  at  the  end  of  the 
whole  voyage ;  and  therefore  no  freight  is  payable  unless  the  whole 
voyage  is  performed,  (w)  nor  unless  all  the  goods  are  delivered,  or 
offered  for  delivery  on  payment,  (z) 


t; 


r)  Brittan  v.  Barnabj,  31  How.  527. 

f )  Lane  r.  Penniman,  4  Mass.  91 ; 
Palmer  v.  LoriUard,  16  JohnB.  348 ;  Froth- 
ingham  v,  Jenkins,  1  Cal.  42:  Logs  of  Ma- 
hogany, 2  Sumner,  589 ;  Mouer  r.  Young, 
5  Ellis  &  B.  755,  34  £ng.  L.  &  £q.  92, 
reversing  the  same  case  in  the  Qaeen's 
Bench,  5  EUis  &  B.  7, 30  Eng.  L.  &  Eq.  345. 
{t)  The  cargo  of  the  Anna  Kimball,  2 
Spragoe,  33.  The  lien  for  freight,  like 
anj  other,  may  be  waived;  ana  this  is 
generally  the  case  where  the  time  and 
place  Of  p^rment  are  inconsistent  with 
the  lien.  Raymond  v.  Tyson,  17  How. 
53 ;  The  Sch.  Volonteer,  1  Samner,  551 ; 
Chandler  v.  Belden,  18  Johns.  157 ;  Alsa- 
ger  r.  St  Katherine's  Dock  Co.  14  M.  & 
Vr.  794;  Pickman  v.  Woods,  6  Pick.  248. 
A  delivery  without  saying  anything  about 
the  freight  would  be  considered  a  waiver 
of  it.  fiigs  of  Linseed,  1  Black,  108.  It 
is  also  steted  in  this  case,  that  where 
^oods  are  put  in  a  warehouse  by  the  con- 
signee, under  an  agreement  or  under- 
standing that  this  act  shall  not  be  a 
waiver  of  the  lien,  or  if  there  is  a  local 
usage  of  the  port  to  this  effect,  the  goods 


may  be  held  for  the  lien.  8ee  also  Sears 
V,  Wills,  4  Allen,  212. 

(tt)  Bieelow  v,  Heaton,  6  HiU,  43,  4 
Denio,  496. 

(titi)  Paynter  t;.  James,  Law  Rep.  2  C. 
P.  348. 

{v)  Wallis  V.  Cook,  10  Mass.  510; 
Winchester  v.  Patterson,  17  Mass.  62; 
Steamboat  John  Owen  v.  Johnson,  2  Ohio 
State,  142 ;  Jones  v.  Hoyt,  23  Conn.  157. 
Li  respect  to  stipulations,  it  has  been 
said,  tnat  they  must  be  in  words  so 
definite  as  to  indicate  an  agreement  that 
the  general  operation  of  the  law-merchant 
in  respect  to  the  bills  of  lading  is  not  to 
pKTevail,  and  they  must  be  in  writing,  and 
signed  by  the  parties.  Brittan  v.  Bamaby, 
21  How.  527. 

{w)  The  Nathaniel  Hooper,  3  Sumner, 
554;  Hunter  v.  Prinsep,  10  East,  394; 
TirreU  v.  Giu^,  4  Allen,  245;  Barker  v. 
Cheriot,  2  Jomis.  352 ;  Armroyd  v.  Union 
Ins.  Co.  3  Binn.  437;  Union  Ins.  Co.  v, 
Lenox,  1  Johns.  Cas.  383;  Sampayo  r. 
Salter,  1  Mason,  43 ;  Case  v,  Butlinore 
Ins.  Co.  7  Cranch,  858. 

(«)  Sayward  v.  Stereos,  8  Gray,  97. 
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*8.    Of  the  Dxlitbst  of  thb  Goods. 


Although  the  contract  of  freight  is  entire,  it  may  be  made  sepa- 
rable, either  by  the  terms  of  the  bill  of  lading,  or  by  the  acts  of  the 
parties.  It  is  separable  by  the  terms  of  the  bill  of  lading,  which 
is  the  contract  of  affreightment,  when  the  freight  is  made  payable 
either  by  the  quantity,  or  package,  or  parcel,  separately ;  or  where 
different  parts  of  the  cargo  are  shipped  on  distinct  and  separate 
terms;  and  in  such  cases,  the  consignee  must  pay  for  what  is  de- 
livered agreeably  to  those  terms,  (y) 

It  is  made  separable,  or  rather  it  is  divided  by  the  act  of  the 
parties,  if  a  part  of  an  entire  cargo  is  delivered  to  the  consignee 
and  accepted  by  him ;  for  then  he  must  pay  the  freight  of  that 
part,  (z)  But  the  consignee  may  refuse  to  receive  any  part  of  an 
entire  cargo,  if  the  whole  be  not  offered,  and  then  is  not  bound  to 
pay  any  part  of  the  freight,  (a)  If  only  a  part  of  the  goods  is  de- 
livered and  accepted,  and  freight  for  that  part  is  demanded,  the 
shipper  may  have  his  claim  against  the  ship-owner  for  the  value 
of  the  goods  not  delivered ;  and  this  he  may  offset  against  the 
claim  for  freight  for  what  he  receives,  (i) 

The  shipowner  must  indemnify  the  shipper  for  the  full  value  of 
the  goods  if  lost  or  injured,  unless  he  can  prove  that  the  loss  or 
injury  arose  from  a  cause  for  which  he  is  not  responsible.  (^)  If 
he  discharges  this  burden  of  proof  by  showing  that  to  be  the  case, 
the  shipper  may  then  reestablish  his  claim  by  proving  that  the  loss 
or  injury  might  have  been  prevented  by  due  care  and  skill 
♦  296  on  the  part  of  the  master  or  owner,  ((i)  *  But  if  the  owner 
pays  to  the  shipper  the  full  value  of  goods  not  delivered, 
he  may  deduct  therefrom  the  freight  which  would  have  been  paya- 
ble to  him  had  he  delivered  them,  (^e)  The  freight  cannot  be  de- 
manded, unless  the  goods  are  delivered,  or  tendered,  or  delivery 


(y)  Christy  v.  Row,  1  Tannt  SOO; 
Ritchie  v.  Atkinson,  10  East,  295 ;  M'Gaw 
V,  Ocean  Ins.  Co.  28  Pick.  405 ;  Frith  v. 
Barker,  2  Johns.  327. 

(z)  Hinsdell  i;.  Weed,  5  Denio,  172. 

(a)  Say  ward  v.  Stevens,  3  Graj,  97. 

(6)  Hammond  o.  McClores,  1  Mj,  101 ; 
Edwards  v.  Todd,  1  Scam.  462. 

(c)  The  mode  of  proceeding  is  for  the 
shipper  to  prove  the  aelivery  of  the  goods 
to  the  carrier,  and  their  non-delivery,  or 
partial  delivery.  The  harden  is  then  on 
the  carrier  to  snow  that  he  was  prevented 
by  one  of  the  excepted  perils  nom  mak- 
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ing    delivery.     Clark    v.   BamweU,    12 
How.  280;  Hastings  v.  Pepper,  11  Pick 
41 ;  Alden  v.  Pearson,  3  Gray,  348 ;  The 
Ship  Martha,  OlcoU,  Adm.  140;  The  Sch 
Emma  Johnson,  Spragne,  527. 

(d)  Clark  v.  Barnwell,  12  How.  280 
Hont  V.  Propeller  Cleveland,  1  Newb 
Adm.  221,  6  McLean,  C.  C.  76. 

(e)  Knox  u.  The  Ninetta,  Crabbe,  544 ; 
Arthur  v.  Sch.  Cassins,  2  Story,  81 ;  The 
Joshua  Barker,  Abbott,  Adm.  215 ;  Basin 
V.  Richardson,  20  Law  Rep.  129,  5  Am. 
Law  Reg.  459. 
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is  prevented  by  the  act  or  fault  of  the  shipper  or  consignee.  (/)  ^ 
Still,  however,  if  at  the  end  of  the  voyage,  the  consignee  is  pre- 
vented from  receiving  them  by  the  action  or  prohibition  of  govern- 
ment, this,  although  not  his  fault,  is  his  misfortune ;  for  the  ship- 
owner has  done  all  he  is  bound  to  do,  and  the  whole  freight  is 
earned.  ( g)  But  if  the  ship  cannot  reach  the  port  by  reason  of 
a  blockade,  or  any  similar  cause,  this,  though  not  the  fault  of  the 
ship,  is  its  misfortune ;  for  the  voyage  is  not  finished  in  fact,  and 
the  freight  is  not  earned.  (A) 

The  usages  of  trade  have  much  influence  in  determining  the 
place  at  which  the  goods  should  be  delivered,  and  manner  of  de- 
livery, (t)  Thus,  in  general,  a  delivery  at  a  suitable,  safe,  and 
reasonably  convenient  wharf,  with  prompt  notice  (y)  to  the  con- 
signee, is  a  sufficient  delivery,  (k)  *  And  for  loss  or  injury  to 
goods  arising  from  delivery  on  an  unfit  wharf  or  at  an  unfit  place, 
the  owner  is  responsible,  (kk)  Different  consignments  to  differ* 
ent  consignees  should  be  arranged  separately ;  (V)  and  knowledge 
by  the  consignee,  that  the  vessel  has  arrived  and  will  discharge 
her  cargo  at  a  particular  place,  if  derived  otherwise  than  from 
notice  to  him,  is  not  sufficient,  (m)     But  a  notice  in  a  news- 


(/)  Bndstreet  v.  Baldwin,  11  Maas. 
229;  Glendaniel  v.  Tnckerman,  17  Barb. 
184;  Brown  v.  Balaton,  4  Rand.  504,  9 
Leigh,  532. 

[g)  Morgan  v,  Ins.  Co.  of  N.  A.  4  DalL 
455 ;  Bradstreet  v.  Heron,  Abbott,  Adm. 
209.  Where  the  eeisnre  is  by  cnstom- 
hoose  officers,  see  Gosling  v.  Higgins,  1 
Camp.  451 ;  Spence  v.  ChcMwick,  10  Q.  B. 
517 ;  Evans  v.  Hatton,  4  lian.  &  G.  954  ; 
Howland  v.  Greenw^,  22  How.  491; 
Brooks  9.  Biintnm,  1  CaL  4S1. 

(h)  Hadlej  v.  Clarke,  8  T.  R.  259; 
Stooghton  V.  Rappalo,  3  S.  &  B.  559; 
Scott  V.  libbj,  2  Johns.  386 ;  LoriUard  p. 
Palmer,  15  Johns.  20.  See  Sims  v,  How- 
ard, 40  Maine,  276. 

(i)  A  usage  to  receive  ^|oods  at  the 
quarantine  ground,  is  admissible  to  prove 
a  compliance  with  an  engagement  to  de- 


liver at  the  port.  Bradstreet  v.  Heron, 
Abbott,  Adm.  209.  Where  no  port  of 
delivery  is  mentioned,  the  ^;eneral  port 
for  the  kind  of  carso  carried  is  the  proper 
one.  Smith  v.  Savenport,  34  Maine, 
520. 

(/)  Golden  v.  Manning,  3  Wilson, 
429;  The  Pejtona,  Ware,  2d  ed.  541,  2 
Curtis,  C.  C.  21 ;  Salmon  Falls  Manuf. 
Co.  V.  Bark  Tangier,  U.  S.  C.  C.  Mass. 
21  Law  Reporter,  6. 

(k)  Hyde  v,  Trent  Nav.  Co.  5  T.  R. 
389 ;  Voee  v.  Allen,  3  Blatchf .  289 ;  The 
Bark  Maiestic,  10  Legal  Observer,  100; 
Cope  V.  Cfordova,  1  Rawle,  203. 

(hk)  Voee  v,  Allen,  3  Blatchf.  289. 

(/)  Ship  Middlesex,  U.  S.  D.  C.  Mass. 
21  Law  Rep.  14. 

(m)  Ship  Middlesex,  21  Law  Rep.  14. 


^  Where  a  portion  of  a  cargo  was  lost  by  an  excepted  peril,  without  fault  of  the  roas- 
ter, under  a  duuter-party  to  iMd  a  AiU  cargo  for  a  lump  sum  as  freight,  payable  "  after 
entire  discharffe  and  right  delivery  of  the  cargo,"  such  freight  becomes  due  in  full  after 
the  delivery  or  the  remainder  of  the  cargo.  Robinson  o.  &nights,  L.  R.  8  C.  P.  465 ; 
Merchant  Shipping  Co.  v.  Armitage,  L.  R.  9  Q.  B.  99.  See  Leckie  v.  Sears,  109 
Mass.  424. 

*  A  contract  to  deliver  fliei^ht  at  a  port  implies,  in  the  absence  of  anjr  special  pro- 
visioo,  and  of  any  custom  to  discharge  into  lishters,  that  the  carrier  is  to  brins  his  vessel 
to  some  wharf,  or  convenient  or  customary  place  of  discharge.  Hodgdon  o.  New  Tork, 
Ac  R.  Ca  46  Conn.  277. 
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*  296  paper  is  enough  if  it  can  be  shown  that  the  *  consignee 
read  the  notice ;  (n)  and  the  want  of  notice  is  excused, 
if  after  proper  efforts  the  consignee  cannot  be  found,  (o)  If 
the  master,  by  his  own  fault,  omits  to  sign  a  bill  of  lading,  igno- 
rance of  the  names  of  the  consignees  is  no  excuse  for  the  want  of 
notice.  ( j?)  But  if  such  omission  be  the  fault  of  the  shipper, 
notice  published  in  the  usual  way,  in  one  or  more  newspapers,  is 
sufficient.  (9)  If  no  consignee  is  named  in  the  bill  of  lading,  or 
is  known  to  the  master,  it  is  the  general  duty  of  the  master  to 
store  the  goods,  at  the  expense  of  their  owner,  and  for  his  bene- 
fit, (r) 

The  consignee  has  a  reasonable  time  to  inspect  the  goods  on 
the  wharf,  and  determine  whether  he  will  accept  them.  («)  The 
delivery  must  be  on  a  suitable  day  as  to  the  weather,  and  on  a 
business  day,  and  at  a  business  hour ;  (t)  for  the  delivery  must 
be  reasonable  and  proper  in  time,  place,  and  circumstances ;  (u) 
and  the  liability  of  the  vessel  continues  until  the  consignee  has 
had  his  reasonable  time  to  examine  the  goods.  If  a  loss  occurs 
because  the  goods  were  marked  illegibly,  this  loss  falls  on  either 
the  owner  or  the  shipper,  as  it  was  Hie  fault  of  the  one  or  the 
other,  (v) 

As  to  the  question  for  what  damage  the  owners  of  the  ship  are 
responsible,  the  cases  are  numerous.  It  has  been  recently  deter- 
mined that  the  owners  of  a  general  ship  are  liable  to  a  shipper, 
for  damage  done  to  his  goods  from  other  goods  stored  in 
the  hold,  without  wilful  fault  or  negligence  on  the  part  of  tlie 
shipowner,  (to^    And  even  if  the  goods  doing  the  injury  be- 


(n)  Kohn  v.  Packard,  3  La.  224 ;  North- 
em  r.  Williams,  6  La.  An.  578. 

(o)  Fisk  V.  NewtOD,  1  Denio,  45;  May- 
ell  V.  Potter,  2  Johns.  Cas.  371. 

(/>)  The  Peytona,  Ware,  2d  ed.  541, 
2  Curtis,  C.  C.  21. 

(q)  Medley  v,  Hughes,  11  La.  An. 
211. 

(r)  Grallowaj  v.  Hufhes,  1  Bailej,  553. 
So  if  the  consignee  renises  to  receive  the 
goods,  Arthur  v.  Sch.  Cassius,  2  Story, 
81;  Ostrander  r.  Brown,  15  Johns.  39; 
Chickering  v.  Fowler,  4  Pick.  371.  But 
he  is  not  bound  to  give  notice  to  the  con- 
signor of  the  refuml  of  the  consignee  to 
accept,  unless  such  a  course  is  reasonable 
under  all  the  circumstances  of  the  case, 
and  this  is  a  question  for  the  jury.  Hud- 
son V.  Baxendale,  2  H.  &  N.  575. 

(f)  Until  he  accepts  he  is  not  liable 
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for  freight  Sch.  Treasurer,  Spnigoe, 
473. 

(/)  Salmon  Falls  Co.  r.  Bark  Tansier, 
21  Law  Rep.  6;  Goddard  v.  Bark  Tan- 
ner, 21  Law  Rep.  12.  This  case  held, 
that  a  delivery  on  Fast  Day  was  not  good, 
but  this  waB  reversed  by  the  Supreme 
Court  Richardson  v.  Goddard,  23  How. 
28. 

(u)  Price  v.  PoweU,  3  Comst  322; 
Sejrura  o.  Reed,  3  La.  An.  695 ;  Northern 
V.  Williams,  6  La.  An.  578. 

(v)  See  The  Huntress,  Dareis,  82. 

{w)  Gillespie  v.  Thompson,  cited  6 
Ellis  &  B.  4^7,  note,  36  Eng.  L.  &  £q. 
227;  Brousseau  v.  Ship  Hudson,  11  La. 
An.  427;  Bark  Col.  Ledrard,  Sprague, 
530 ;  Baxter  v.  Leland,  Abbott,  Aam.  348, 
1  BUtchf.  C.  C.  526. 
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long  to  *  the  shippers  of  the  damaged  goods,  and  were  put  *  297 
on  board  by  them  in  condition  to  do  the  injury,  the  ship- 
owner is  responsible,  but  now  only  if  the  proximate  and  immediate 
cause  of  the  injury  be  the  misconduct  of  the  master  in  stowing 
the  injurious  goods  too  near  the  other  goods,  (x)  But  the  ship- 
pers are  answerable  to  the  ship-owners  for  putting  on  board  dan- 
gerous goods,  the  character  of  which  is  not  made  known  to  the 
owners  nor  easily  dicK^overable  by  them,  (y) 

The  shipper  is  not  bound  to  disclose  the  value  of  his  goods ; 
but  the  carrier  has  a  right  to  inquire  and  have  a  true  answer ;  if 
deceived  he  is  not  answerable ;  but  if  he  makes  no  inquiry,  and  is 
not  misled  by  artifice,  he  is  responsible  for  the  full  value,  (yy) 
He  is  also  responsible  for  damage  to  goods  or  passengers,  arising 
from  unreasonable  delay  in  carrying  them,  caused  by  his  negli- 
gence or  fault,  (j/z) 

4.    Of  TxANSSBiPFiifo  thb  Goods  and  Forwabdiko  thxm  m  otbbb  Vkmblb. 

We  have  seen  that  although  the  ship  has  no  lien  on  the  cargo 
for  payment  of  freight,  until  that  be  earned,  the  ship  has  a  lieu  on 
the  cargo  once  shipped  on  board,  grounded  on  the  right  of  the 
ship  to  carry  it  to  its  destination  and  thus  earn  the  freight.  Nor 
is  this  right  lost  by  circumstances  which  would  cause  great  delay, 
or  diminution  of  value ;  (z)  but  if  the  lien  of  the  ship  upon  the 
goods  is  only  for  the  purpose  of  earning  freight,  the  shipper  may 
at  any  time  reclaim  his  goods,  by  paying  the  full  freight  which 
would  be  earned  upon  them,  (a)  The  authorities  are  very  strong 
and  decisive  that  the  shipowner  need  not  deliver  the  goods  at 
any  intermediate  place,  although  he  is  there  with  his  ship  dam- 
aged, and  the  cargo  damaged,  and  long-<^ontinued  and  extensive 
repairs  are  required  for  either  or  both.  Because  he  may  remain 
there,  and  make  the  repair,  and  then  complete  his  voyage,  and 
earn  all  his  freight.  (5)  ^ 

(x)  Aliton  V.  Herring,  11  Exch.  SSS,  Co.  sa  Pick.  406 ;  Lord  r.  Neptune  Ins.  Co. 

36  Eng.  L.  &  Eg.  475.  10  Gray,  109 ;  Small  v.  Moatee,  9  Bing.  574. 

(y)  Bzaas  r.  Maitland,  6  Ellis  &  B.  470,  (a)  Palmer  r.  LoriUard,  16  Johns.  848, 

36  £ng.  L.  &  Eq.  221.  355;  Jordan  v.  Warren  Ins.  Co.  1  Storj, 

(yi)  Lerois  v.  Gale,  17  La.  An.  30S.  342,  354;  M'Gaw  v.  Ocean  Ins.  Co.  23 

{jft)  Van  Bnskirk  v.  Boberts,  31  N.  Y.  Pick.  405 ;  Shipton  v.  Thornton,  9  A.  & 

660.  E.  314 ;  Gibbs  r.  Gray,  2  H.  &  N.  22,  40 

is)  Tlndal  v,  Taylor,  4  EUis  &  B.  219,  Eng.  L.  &  £q.  531 ;  Tindal  v.  Tajlor,  4 

fing.  L.  &  Eq.  210;  Clenson  v,  Darid-  E1&  &  B.  219,  28  Enff.  L.  &  Eq.  210. 

son,  5  Binn.  392 ;  M'Oaw  o.  Ocean  Ins.  (6)  See  cases  cited  in  preceding  notep 

1  See  Kotara  v.  Hendenon,  L.B.5Q.B.346;L.E.7Q.B.  225. 
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But  he  may  and  usually  does  send  the   cargo  forward  m 

another  ship  to  its  original  destination,  and  thus  earn  full 

*  298    freight,  (c)     *  And  undoubtedly,  to  some  extent,  thus  to 

transship  the  cargo  is  his  duty  and  obligation ;  although 

that  duty  in  this  respect  is  not  easily  or  distinctly  defined.  (<f) 

If  he  sends  the  goods  on,  and  pays  the  expense  of  sending  them 
on,  he  may  charge  the  consignee  with  the  expense  of  transship- 
ment. As  soon  as  an  exigency  requiring  transshipment  occurs, 
it  gives  the  master  authority  to  act  as  agent  of  all  parties  inter- 
ested, whether  owners,  or  freighters,  or  insurers ;  and  makes  it 
his  duty  to  do  the  best  he  can  for  them  all.  And  the  rule  is  usu- 
ally stated  to  be  this :  that  the  master  must  then  transship  if  he 
can,  and  may  claim  his  whole  freight,  and  charge  the  excess  of 
the  cost  of  transshipment  to  the  shipper  of  the  goods.  So  that  if 
it  cost  the  master  no  more  to  transship  them  than  it  would  to 
have  carried  them  himself,  the  shipper  pays  no  more  than  the 
whole  freight,  (e)  If  the  master  must  pay  for  the  freight  on- 
wards more  than  the  whole  freight  the  owners  are  to  receive  for 
the  whole  voyage,  he  no  longer  acts  as  their  agent,  because  they 
have  no  interest  in  the  transshipment,  but  as  the  agent  of  the 
shippers  whose  goods  he  forwards,  (ee) 

If  he  is  able  to  transship  and  will  not  do  so,  the  shipper  is  cer- 
tainly entitled  to  his  goods  without  making  any  payment  of 
freight ;  because  until  the  whole  freight  be  actually  earned,  the 
master  has  no  lien  on  the  goods,  and  no  right  whatever  to  retail^ 
them,  except  for  the  purpose  of  earning  his  freight.  (/)  But  in- 
stead of  transshipping  he  may  tender  the  goods  at  the  intermedi- 
ate port  to  the  shipper.  If  the  shipper  accepts  them,  he  must 
then  pay  the  freight  to  that  place,  or  pro  rata  itinerU.  (^)  ^     But 

also  The  Brie  CoUenberg,  1  Black,  170;  Whitney  v.  N.  Y.  Firem.  Ins.  Co.  18  John& 

Herbert  v.  HaUett,  3  Johns.  Cas.  93 ;  Gris-  208 ;  Biyant  v.  Commonwealth  Ins.  Co. 

wold  V.  N.  T.  Ins.  Co.  I  Johns.  205 ;  Saltns  6  Pick.  ISO. 

V.  Ocean  Ins.  Co.  14  Johns.  138;  Ellis  r.  («)  See  Shipton  r.  Thornton,  9  A.  & 

Willard,  5  Seld.  529 ;   Clark  v.  Mass.  F.  E.  314 ;    Rosetto   v.  Gumey,  IJL  C.  B. 

&  M.  Ins.  Co.  2  Pick.  104;  Tronaon  v.  176,    7   Eng.  L.  &  Eq.  461;   Gfbbs  v. 


Dent,  8  Moore,  P.  C.  419,  36  Eng.  L.  &  Gray,  2  IL  &  N.  22, 40  Ene.  L.  &  Eq.  531. 
Eq.  41.  {ee)    Lemont    r.  Lord,  52   Me.  365; 

(c)  Luke  V,  Lyde,  2  Burr.  882,  889 ;  Thwing  v.  Washington  Ins.  Co.  10  Gray, 

Rosetto  V.  Gnmey,  11  C.  B.  176,  7  Eng.  443. 
L.  &  Ea.  461.  (/)  Honter  v.  Prinsep,  10  East,  394; 

{d)  dee  cases  su/mx,  also   Schieffelin  Portland  Bank  v.  Stabbs,  6  Mass.  422; 

17.  N.  T.  Ins.  Co.  9  Johns.  21 ;    Searle  Adams  v.  Haaght,  14  Texas,  243 ;  Welch 

t^.  SooTell,  4  Johns.  Ch.  218 ;  Tread  well  v.  v.  Hicks,  6  Cowen,  504 ;  Armroyd  v.  I}nion 

Union  Ins.  Co.  6  Cow.  270 ;   Hagg  v.  Ins.  Co.  3  Binn.  437. 
Angnsta  Ins.  &  Banking  Co.  7  How.  609  ;         {g)  Luke  v,  Lyde,  2  Burr.  882,  889 ; 

1  See  Metcalfe  v,  Britannia  Iron  Works,  1  Q.  B.  D.  618;  2  Q.  B.  D.  423. 
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he  may  refnse  to  accept  them,  for  he  is  under  no  obligation  to 
accept  them  until  they  have  reached  their  destination.  And  if  he 
thus  refuses  them,  he  leaves  the  master  to  his  duties  and  obliga- 
tions. 

Between  these  antagonistic  rights  and  obligations,  neither  the 
law  nor  mercantile  usage  is  yet  certain ;  and  even  if  they 
were  ♦  so,  it  is  obvious  that  the  great  variety  of  circum-    *  299 
stances  would  present  much  difficulty  in  the  application  of 
any  rules. 

Perhaps  the  most  difficult,  as  well  as  the  most  important  of 
these  questions,  is  as  to  what  constitutes  a  sufficient  acceptance 
of  the  goods,  by  the  shipper,  at  an  intermediate  port.  It  was  once 
lield,  that  any  acceptance  imposed  upon  him  the  duty  of  paying 
freight  pro  rata.  (K)  It  seems  now  to  be  the  law,  that  the  acceptance 
must  be  voluntary ;  that  is  to  say,  if  the  goods  or  their  proceeds 
are  thrown  upon  him,  without  his  action,  or  if  the  possession  of 
the  goods  be  forced  upon  him  by  circumstances  which  constitute 
a  strict  compulsion;  and  leave  him  no  alternative,  he  thereby  in- 
curs no  obligation  to  pay  any  freight,  (t)  ^  Thus,  where  a  vessel 
was  captured  and  the  goods  condemned,  excepting  those  of  a  cer- 
tain shipper,  and  the  master  sold  his  goods,  and  claimed  to  deduct 
from  the  proceeds  either  the  whole  freight  on  those  goods,  or  ^pro 
rata  freight,  it  was  held  that  no  freight  was  due.  (/)  So,  where 
a  vessel  was  captured  but  not  condemned,  and  the  supercargo  act- 
ing for  the  best  interests  of  all  concerned,  sold  the  goods  and 
received  their  proceeds,  it  was  held  that  no  freight  was  due.  (K) 
Nevertheless,  Mr.  Justice  Story y  in  an  important  case,  held  that 
to  be  a  voluntary  acceptance  by  the  owners  which  he  still  declared 
to  be  "  a  reluctant  acquiescence  forced  upon  them  by  an  overrul- 
ing necessity."  (Q 


Pftnoos  9.  Haidy,  14  Wend.  215;  Ros- 
siter  r.  Chester,  1  Dong.  Mich.  154 ;  Hont 
r.  Haiikell,  34  Me.  339 ;  Forbes  v.  Rice, 
S  Brer.  363. 

(A)  Loke  V.  Lyde,  8  Bmr.  832.  See 
also  Umted  Ins.  Co.  v.  Lenox,  1  Johns. 
Cas.  377 ;  Williams  v.  Smith,  2  Caines, 
13 ;  Robinson  v.  Mar.  Ins.  Co.  2  Johns. 
323. 

(t)  Liddard  v.  Lopes,  10  East,  526; 
Cook  V.  Jennings,  7  T.  R.  381 ;  Mnlloy 
p.  Backer,  5  East,  316 ;  Vlierboom  v.  Chap- 
man, 13  H.  &  W.  230;  Case  v.  Bait.  Ins. 


Co.  7  Cranch,  868 ;  Col.  Ins.  Co.  v.  Cat- 
lett,  12  Wheat.  888;  The  Nathaniel 
Hooper,  8  Sumner,  542. 

( f' )  Samjpayo  v.  Salter,  1  Mason,  48. 

(k)  Hurtm  v.  Union  Ins.  Co.  1  Wash. 
C.  C.  580.  See  also  Mar.  Ins.  Co.  v. 
United  Ins.  Co.  9  Johns.  186;  Armrovd 
V.  Union  Ins.  Co.  3  Binn.  487 ;  Callender 
V.  Ins.  Co.  of  N.  A.  5  Binn.  525 ;  Gray  v. 
Wain,  2  S.  &  R.  229;  Caze  v.  Bait.  Ins. 
Co.  7  Cranch,  868. 

(/)  The  Nathaniel  Hooper,  3  Sumner, 
560. 


1  See  Metcalfe  v.  Britannia  Iron  Works,  1  Q.  B.  D.  613 ;  2  Q.  B.  D.  423. 
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Nor,  when  it  is  certain  that  pro  rata  freight  is  due,  is  it  quite 
certain  by  what  rule  it  should  be  calculated.  One  way  would  be 
to  estimate  it  geographically,  or  so  much  per  mile  or  league,  of 
what  has  been  done  out  of  all  the  miles  or  leagues  of  the  whole 
voyage,  (m)  The  other  way  is  to  estimate  it  in  a  pecuniary  way, 
by  the  cost  of  bringing  the  goods  so  far  and  the  cost  of 
*800  sending  *them  the  remainder  of  the  distance.  In  this 
country  we  think  this  latter  method  preyails.  (n) 

We  have  considered  the  rights  and  duties  of  ships  as  common 
carriers  in  the  chapter  on  Bailments. 

C.  —  Of  the  use  of  the  Vessel  hy  Hirers  or  Charterers. 

I.      How  CHABTBBrPikBTIBS  ABJB  MADB. 

An  owner  of  a  ship  who  lets  it  to  others  for  them  to  use,  does 
so  by  an  instrument  called  a  charter-party.  This  instrument  is 
of  constant  use  and  of  great  importance.  Printed  forms  are  in 
general  use ;  but  it  is  quite  common  to  vary  those  forms,  and 
modify  their  provisions,  or  add  any  which  the  parties  may  choose 
to  agree  upon.  Nor  do  we  know  of  any  rule  of  law  in  this  coun- 
try, requiring  that  such  a  bargain  be  evidenced  by  a  written  docu- 
ment, (o)  But  where  the  charter-party  is  in  writing,  parol 
evidence  is  not  admissible  to  vary  its  terms,  (p)  And  any  ma- 
terial alteration  or  addition  to  it,  not  made  by  consent  of  both 
parties,  will  make  it  null  and  void,  even  without  fraud,  (g)  This 
rule,  as  to  evidence,  should  be  remembered ;  because  any  stipula- 
tion previously  agreed  upon  by  the  parties,  but  not  contained  in 
the  charter-party,  will  be  in  general  regarded  as  waived,  and 
therefore  of  no  force,  (r)  It  would  seem  by  recent  authorities, 
that  a  charter-party  is  not  a  conveyance  within  the  meaning  of 
tiie  act  of  1860,  («)  requiring  registration;  (t)  and  in  point  of 
fact  we  suppose  a  charter-party  is  seldom  registered. 

A  charter-party  used  to  be  sealed  in  England ;  but  is  not  now 

(m)  Luke  v,  Ljde,  2  Burr.  888.  {q)  City  of  Boeton  v.  Bcdsod,  12  Gush. 

(n)  Coffin    V,  Storer,    6    Mass.    262.  61 ;  Croockewit  v.  Fletcher,  1  H.  &  N. 

See  Bobinson  v.  Mar.  Ins.  Co.  2  Johns.  898 ;  40  Eng.  L.  &  £q.  416. 

323.  (r)  Renard  v.  Sampson,  2  Kern.  661, 

(o)  See  Taggard  v.  Loring,  16  Mass.  2  Duer,  286.     See  ^mgren  v,  Dutilli, 

386;    Perry  &.  Osborne,   6   Pick.  422;  1  Seld.  28. 

Muggridffe  o.  Eveleth,  2  Met.  286 ;  The  (s)  C.  27,  §  1,  9  U.  S.  Stats,  at  Large, 

Phebe,  Ware,  268 ;  Swanton  v.  Reed,  36  440. 

Me.  176.  (r)  Ruckman  v.  Mott,  16  Law  Rep. 

(p)  The  Eli  Whitney,  1  Biatchf.  C.  C.  897 ;  HiU  v.  The  Golden  Gate,  1  Newb. 

860 ;  Pitkin  v.  Brainerd,  6  Conn.  461.  Adm.  806. 
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generally  there,  and  very  seldom  has  it  a  seal  in  this  country. 
Nor  is  any  advantage  gained  by  a  seal,  (u) 

*  2.    Or  TBB  DxvFSRfiNT  KixDS  OF  Cbabtbr-Paxtisb.  *301 

A  mere  agreement  hereafter  to  make  a  charter-party,  is  not  a 
charter-party,  although  it  might  be  enforced  so  far  as  to  permit 
damages  to  be  recovered  for  a  breach  of  it.  But  if  the  agree- 
ment contains  all  the  terms  and  provisions  of  the  instrument, 
and  appears  to  have  been  regarded  and  treated  by  the  parties  as 
a  charter-party,  it  would  be  received  by  the  court  as  evidence  of 
a  charter-party,  which  had  been  made  but  not  written,  (y)  If 
the  charter-party  is  signed  by  an  agent  purporting  to  be  such,  as 
^^A  by  B,  agent,"  the  agent  is  not  liable  on  the  charter-party, 
although  his  principal  resides  out  of  the  country,  (w^  The  char- 
ter-party might  provide  and  express,  that  the  charterer  hired  the 
whole  ship,  and  took  it  absolutely  into  his  own  possession,  and 
manned,  equipped,  furnished  and  controlled  her,  during  a  certain 
period,  or  for  a  certain  voyage.  This,  however,  is  very  unusual, 
(xenerally,  the  charterer  hires  merely  the  carrying  capacity  of  the 
ship,  leaving  the  owner  to  hire  the  master  and  men,  and  to  re- 
main in  possession  cf  so  much  of  the  ship  as  is  necessary  for 
their  accommodations,  and  for  the  storage  of  sails,  provisions, 
Ac.  (2;)  As  a  general  rule,  the  party  that  mans  the  vessel  is 
considered  as  in  possession.  (^) 

The  master  may  hire  the  vessel  as  well  as  a  stranger.  He  may 
agree  either  to  pay  a  certain  sum,  or  to  take  the  vessel  on  shares ; 
and  generally  now,  when  a  master  hires  a  vessel  he  takes  it  upon 
shares,  and  is  then  considered  as  having  the  entire  control  and 
possession  of  the  vessel,  (z)  Nor  is  there  any  difference  between 
a  fishing  voyage  and  any  other  in  this  respect,  (a) 

(u)  For  the  effect  of  a  charter-party  ner,  551 ;  Logs  of  Mahogany,  2  Sanmer, 

under  seal,  see  Hurry  v.  Hurry,  2  Wash.  589.     It  was  formerly  Eeld,  that  if  the 

C.  C.  145 ;  Ward  9.  Green,  6  Cow.  173 ;  chartei^party  contained  words  of  demise, 

The  Sch.  Tribune,  3  Sumner,  149;  Hora-  the  possession  passed  to  the  charterer, 

ley  V.  Bush,  cited  7  T.  R  209 ;  Pickering  notwithstanding  other  provisions  in  the 

V,  Holt,  6  Greenl.  160 ;  Andrews  9.  Estes,  instrument  inconsistent  with  this  suppo> 

2  Fairf.  267 ;  New  £ng.  Ins.  Co.  v.  De  sition.    Hntton  v.  Bragg,  7   Taunt.   14. 

Wolf.  8  Pick-  66 ;  Bristow  v.  Whitmore,  But  this  case  is  not  now  hiw.    Christie  r. 

H.  Johns.  Ch.  96,  107.  Lewis,  2  Brod.  &  B.  410 ;  Hooe  v.  Gio- 

(9)  The  Sch.  Tribune,  3  Sumner,  144.  verman,  1  Cranch,  214. 
See  also  Lidgett  9.  Williams,  4  Hare,  462.  (s)  Webb  v.  Peirce,  1  Curtis  C.  C.  104 ; 

(19)  Bray  9.  Kettell,  1  Allen,  80.  Thomas  9.  Osbom,  19  How.  22 ;  Williama 

(x)  See  Almgren  9.  Dntilh,  1  Seld.  28.  v.  Williams,  23  Maine,  17 ;  Cutler  9.  Win- 

(jf)  Palmer  9.  Gracie,  4  Wash.  C.  C.  sor,  6  Pick.  335. 
110;  Marcardier  9.  Chesapeake  Ins.  Co.  8  (a)  ICayo  9.  Snow,  2  Curtis  C.  C.  102. 

Cranch,  39 ;  The  Sch.  Volunteer,  1  Sum-  See  Harding  9.  Souther,  12  Cush.  807. 
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*  802  *  So  too,  one  part-owner  may  hire  the  vessel  from  the 
others ;  and  generally,  if  there  be  a  charter-party,  whether 
the  charterer  be  the  master,  or  a  par^owner,  or  a  stranger,  or  the 
goyemment,  (5)  the  rights  and  obligations  of  the  parties  will  be 
the  same,  and  the  general  rules  respecting  charter-parties  will 
apply. 

3.    Of  the  Pbotisiokb  op  ▲  CiustbB'Paxtt. 

A  charter  may  be  for  one  or  more  voyages,  or  for  a  time  cer- 
tain ;  ((?)  or  without  limitation  of  time,  and  then  there  is  by  law  a 
limitation  of  time  for  a  reasonable  term ;  and  such  a  charter-party 
would  be  determinable  by  either  party  after  reasonable  notice.  ((2) 

The  charter-party  should  express  the  burden  of  the  ship  cor- 
rectly. A  wilful  misstatement  by  the  owner  would  be  a  fraud, 
which  might  entirely  avoid  the  contract.  And  in  no  case  would 
the  owner  be  permitted  to  profit  by  his  fraud,  (e)  But  the  char- 
terer is  held,  although  the  burden  be  stated  erroneously,  if  the 
error  were  innocent.  (/) 

The  owner  usually  stipulates  that  the  ship  is  sound,  stanch,  and 
seaworthy  ;  that  he  will  keep  her  in  repair,  perib  of  the  sea  ex- 
cepted, and  victual  and  man  her ;  but  if  these  obligations  were 
not  expressed,  the  law  would  impose  them  on  the  owner,  (j)  ^ 
For  any  breach  of  this  contract,  the  charterer  has  his  remedy ; 
and  if  unable  to  use  the  vessel  in  the  manner  proposed,  he  is  not 
bound  to  pay  any  party  of  the  charter  money.  (K)  * 


burner  v.  Balchen,  3  Seld.  262 ;  Thomas  v. 
Clarke,  S  Stark.  450 ;  Leeming  v,  Snaith,  16 
Q.  B.  275 ;  Gwillim  v.  DanieU,  2  Cromp.  M. 
&  R.  61  ;  Pembroke  Iron  Co.  r.  Parsons,  5 
Gray.  589 ;  Hoist  v.  Usbome,  18  C.  B.  144. 

(a)  Putnam  v.  Wood,  3  Mass.  46 1 ; 
Riplej  V.  Scaife,  5  B.  &  C.  167;  KimbaU 
V.  Tucker,  10  Mass.  192;  Goodridge  v. 
Lord,  10  Mass.  483,  486. 

(h)  Dupont    de   Nemours    v.   Vance, 


(6)  Fletcher  v.  Braddick,  5  B.  &  P. 
182 ;  Hodgkinson  t^.  Femie,  2  C.  B.  (k.  s.) 
415,  40  Eng.  L.  &  £q.  306;  Trinity 
House  V.  Clark,  4  M.  &  S.  288. 

(c)  Havelock  v.  Geddes,  10  East,  555 ; 
McGilvery  v,  Capen,  7  Gray,  525. 

Id)  Cutler  f.  Winsor,  6  Pick.  335. 

(e)  Johnson  v.  Miln,  14  Wend.  195. 

(/)  Hunter  r.  Fry,  2  B.  &  Aid.  421 ; 
Barker  t;.  Windle,  6  £llis  &  B.  675 ;  Ash- 

^  Where  the  owner  of  a  vessel  charters  her,  there  arises,  unless  the  contrary  be  shown, 
an  implied  contract  on  his  part  that  she  is  seaworthy  and  suitable  for  the  service  in 
which  she  is  to  be  employed.  He  is  therefore  bound,  unless  prevented  by  the  perils  of  the 
sea  or  unavoidable  accident,  to  keep  her  in  proper  repair,  and  is  not  excused  for  any  de> 
fecu  known  or  unknown.  Work  v.  Leathers,  97  U.  S.  379.  This  implied  warranty  of 
seaworthiness  attaches  at  the  time  the  perils  of  the  intended  voyage  commence,  and  is 
then  broken  if  the  vessel  is  then  unfit,  although  seaworthy  at  the  port  of  loading,  when 
proceeding  thither  from  anchorage,  and  when  commencing  to  take  on  cargo.  Cohn  r. 
Davidson,  2  Q.  B.  D.  455.  —  Where  the  plaintiff  agreed  to  charter  a  ship  for  twelve 
months  after  completion  of  her  then  present  voyage,  at  the  end  of  which  time  the  ship, 
being  unseaworthy,  was  detained  for  two  months  for  repairs,  it  was  held  that  he  might 
rescind.  Tully  v.  Howling,  2  Q.  B.  D.  182.  —  A  description  in  a  charter-party  that  a 
vessel  is  of  a  particular  class  is  not  a  continuingwarranty,  but  applies  only  to  the  classifi- 
cation at  the  time  the  charter-party  is  made.    French  v.  Newgass,  3  0.  P.  D.  163. 

s  See  Stanton  v.  Richardson,  L.  B.  7  C.  P.  421. 
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The  charterer  may  agree  to  pay  a  gross  sum  for  the  use  of 
the  ship,  or  so  much  a  ton,  for  the  tonnage  stated,  or  so 
*  much  a  ton  for  the  cargo  she  proves  to  be  able  to  carry ;    ♦  808 
or  so  much  by  the  bale,  and  in  this  case  it  is  usual  to  stipu- 
late that  not  less  than  so  many  shall  be  sent. 

If  the  charterer  agrees  to  pay  by  the  actual  ton,  and  to  fill  the 
vessel,  he  must  pay  for  all  of  her  burden  which  he  fails  to  oc- 
cupy ;  (t)  and  this  is  called  ^^  dead  freight."  But  he  may  load 
her  entirely  with  the  goods  of  others,  or  fill  with  them  the  space 
he  does  not  himself  use.  If  the  stipulation  is  for  so  much  a  ton, 
it  should  be  stated  whether  the  ton  is  legal  custom-house  measure- 
ment, or  a  ton  of  actual  capacity  ;  for  these  may  differ  widely. 

If  a  charterer  cannot  fill  the  vessel,  the  master  being  abroad 
may,  if  not  prohibited,  take  in  for  the  benefit  of  the  charterer  the 
goods  of  others,  (y) 

The  charter-party  usually  provides  that  the  owner  binds  the 
ship  and  freight  to  the  performance  of  his  part  of  the  bargain, 
and  the  shipper  binds  the  cargo  to  the  ship  for  his  performance 
of  the  contract.  If  there  be  no  such  stipulation,  the  law-merchant 
implies  this  mutual  obligation,  equally  whether  the  contract  be 
by  bill  of  lading  or  by  charter-party,  {k)  If  the  owner  is  in  pos- 
session, and  the  charterer  owes  the  owner  for  the  carriage  of  the 
goods,  the  owner  has  a  lien  on  the  goods  for  the  freight.  (I)  If 
the  charterer  carries  the  goods  of  others,  and  they  are  to  pay  him 
for  carrying  them,  he  has  his  lien  on  the  goods  for  his  freight,  (m) 
But  in  respect  to  these  liens  the  parties  may  stipulate  as  they  will. 

If  a  voyage  for  which  the  vessel  is  chartered,  be  a  voyage  out 
and  home,  a  question  may  arise  whether  any  freight  is  due  if  the 
voyage  out  is  safely  completed,  and  the  ship  is  lost  on  her  return 
voyage.  The  parties  may  stipulate  as  they  will  on  this  point. 
If  there  are  no  express  stipulations  in  the  contract,  the  ques- 
tion will  be  determined  by  what  the  law  shall  understand 
*and  construe  the  contract,  which  they  have  made,  to    *304 


19  How.  162;  Lengsfield  v.  Jone6»  11  La. 
An.  624 ;  Christie  v.  Trott,  25  £ng.  L.  & 
£q.  262 ;  Putnam  v.  Wood,  3  Mass.  481 ; 
The  Bark  Gentleman,  Olcott,  Adm.  110, 

1  Blatch.  C.  C.  196;  Worms  r.  Storey,  11 
Ezch.  427. 

(i)  Thomas  v.  Clarke,  2  Stark.  450; 
Thompson  v.  Inglis,  3  Camp.  428 ;  Dnffie 
r.  Hayes,  15  Johns.  327 ;  Kleine  t^.  Catara, 

2  GaUis.  66. 

ij)  Hecksher   v.  HcCrea,  24  Wend. 


304 ;  Ashbumer  v.  Balchen,  3  Seld.  262 ; 
Shannon  v,  Comstock,  21  Wend.  457 ; 
Crabtree  v.  Clark,  Sprafue,  217;  Clarke 
p.  Crabtree,  2  Curtis  C.  C.  87 ;  Wilson  v. 
Hicks,  40  Eng.  L.  &  £q.  511 ;  Bailey  v. 
Damon,  3  Gray,  92. 

Ik)  The  Brig  Casco,  Dareis,  184. 

(/)  Clarkson  v.  Edes,  4  Cowen,  470; 
Buggies  V.  Bucknor,  1  Paine,  C.  C.  358. 

(m)  Lander  v.  Clark,  1  Hall,  85& 
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mean  and  to  be  in  this  respect.  But  there  is  a  tendency  in  the 
courts  to  construe  the  voyage  out  and  the  voyage  home  as  distinct 
voyages,  (n) 

4.    Op  Lat  Days  ajtd  DmumuAQm, 

A  charterer  is  usually  allowed  so  many  days  for  loading,  and 
BO  many  days  for  unloading  the  ship.  These  days  are  called 
Lay  Days.  They  are  a  part  of  the  voyage,  and  belong  to  the 
charterer.  The  phrase  used  is  sometimes  *'  running  days,''  or 
"  working  days,"  (o)  or  merely  **  days."  This  last  term  would 
be  construed  to  mean  "  running "  days,  (p)  and  not  "  working 
days,"  unless  some  usage  to  the  contrary  were  proved.  (9)  ^ 

The  contract  also  usually  provides,  that  he  may  detain  the  ship 
for  more  days,  sometimes  limited  in  number,  and  for  each  of  these 
days  he  is  to  pay  so  much.  What  he  pays  for  these  additional 
days  he  is  said  to  pay  for  Demurrage.  In  construing  these  rights 
and  obligations,  courts  regard  not  only  the  right  of  the  owner  to 
compensation,  but  the  principle  of  public  policy  which  forbids  the 
wanton  and  unnecessary  idleness  of  the  ship. 

A  delay  may  be  by  compulsion ;  as  by  capture,  or  embargo,  or 
any  act  of  government,  or  being  frozen  up,  or  any  absolute  disa- 
bility of  the  charterer,  or  of  the  consignee,  which  he  cannot  pre- 
vent. The  question  arises,  whether  such  a  delay  gives  to  the 
owner  a  claim  for  demurrage.  This  question  cannot  certainly  be 
answered  on  authority,  as  the  cases  are  in  conflict.  We  think, 
however,  the  better  rule  to  be,  that  such  a  detention  gives  the 
owner  such  a  claim,  and  that  it  is  not  confined  to  a  voluntary 
detention,  (r)  ^ 

(n)  Mackrellv.  8imond,2Chitty,666;  881;    Brooks   v.  Mintarn,  1   C&l.   481; 

Brown  v.  Hunt,  11  Biass.  45;  Locke  v,  Cochran  v.  Retberg,  8  Esp.  bil. 
Swan,  18  Mass.  76.    In  the  following  (9)  Where  the  law  of    the  country 

cases  the  yoyage  has  been  held  to  be  en-  prohibits  working  on  Sundays  or  holi- 

tire.   Towle  v.  Kettell,  6  Cush.  18 ;  Smith  days,  they  will  be  excluded,    Cochrui  v. 

v.  Wilson,  8  East,  487;  Coffin  v.  Storer,  Retberg,  8  Esp.  121.    See  also  Gibbens 

5  Mass.  252;  Sweeting  v.  Darthez.  14  C.  v.  Buisson,  1  Bing.  K.  C  288;  Field  v. 

B.  588;  Fenoyer  v.  Hallett,  15  Johns.  Chase,  Hill  &  Den.  50. 
882.  (r)  A  delay  by  capture  or  compulsion 

(0)  Brooks  V.  Mintum,  1  Cal.  481.  was  once  regarded  as  guying  no  claim  for 

(p)  Brown  v.  Johnson,  10  M.  &  W.  demurrage.    Douglas  9.  Moody,  9  Mass. 

^  A  charterpartT  proyided  that  the  charterers  were  to  "load  and  discharge  as  fast  as 
the  ship  can  work,  but  a  minimum  of  seyen  days  to  be  allowed  merchants,  and  ten  days 
on  demurrage,  over  and  above  the  said  lying  days."  Held,  that  "  lying  days  "  meant 
"  working  "  and  not  "  running  "  days,  so'  that  Sunday  was  not  to  be  coun^.  Com- 
mercial Steamship  Co.  v.  Boulton,  L'.  R.  10  Q.  B.  346.  In  demurrage,  a  fraction  of  a  day 
counts  as  a  day,  unless  there  is  express  stipulation  to  the  contrary.    lb. 

'  Thus  a  consignee  is  liable  for  demurrage  for  a  detention  by  bad  weather,  Thiis  v 
Byers,  1  Q.  B.  D.  244 ;  or  by  the  delay  of  other  consignees,  Straker  v.  Kidd,  3  Q.  B.  I) 
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Charter-parties,  like  all  other  contracts,  may  be  discharged  by 
the  effect  of  their  own  terms,  or  by  the  agreement  of  the  par- 
ties ;  (<)  and  a  charter-party  would  be  dissolved  by  anything  which 
would  make  the  execution  of  the  agreement  illegal,  or  impossible. 
Thus,  a  declaration  of  war  by  the  country  to  which  a  ship  belongs, 
against  that  to  which  it  was  to  go,  would  dissolve  the  chartei"- 
party,  (f)  Whether  an  embargo,  (w)  or  act  of  non-intercourse,  or 
any  other  restraint  or  prohibition  (v)  by  government,  or  a  block- 
ade (t£^)  of  the  port  in  which  the  vessel  is  lying,  or  of  that  to 
which  she  is  to  go,  (x)  would  suspend  the  charter-party,  or  go 
yet  farther,  and  dissolve  it,  must  depend  on  the  character  of  the 
detention.^  We  think  such  a  detention  would  generally,  if  not 
always,  suspend  it.  And  if  it  were  one  which  would  psobably 
continue  for  a  period  so  long  that  it  would  be  clearly  unreasona- 


656w  See  Duff  v.  Lawrence,  8  Johns. 
Cas.  102.  But  now  the  rale  seems  to  be 
that  the  consignees  shall  pay  demurrage, 
although  not  to  .blame,  provided  the 
owner  be  not  in  fault.  Leer  v.  Yates,  3 
Taunt.  8S6;  Barman  v.  Gandolph,  Holt, 
N.  P.  86;  Randall  v.  Lvnch,  2  Camp. 
852;  8.  c.  12  East,  179;  Benson  v.  Blunt, 
1  Q.  B.  870;  Taylor  v.  CUy/9  Q.  B.  713. 
As  by  frost.  Barret  v.  Dutton,  4  Camp. 
888;  —  tide.  Clendaniel  p.  Tuckerman, 
17  Barb.  184;  Brown  v.  Ralston,  4  Rand. 
604,  9  Leigh,  632 ;  —  any  act  of  govern- 
ment. Beasey  v.  Evans,  4  Camp.  131 ; 
Hill  V.  Idle,  id.  327 ;  Bright  r.  Page,  8  B. 
A  P.  296.  n. ;  Brooks  v,  Mintum,  1  Cal. 
481 ;  Barker  v.  Hodgson,  3  M.  &  S.  267. 

(»)  Goss  V,  Nugent,  6  B.  &  Ad.  58; 
King  9.  Gillett,  7  M.  ft  W.  66;  Cum- 
mings  V.  Arnold,  3  Met  486 ;  Howard  v, 
Macondray,  7  Gray,  516. 

(I)  Brown  v.  Delano,  12  Mass.  870; 
Palmer  v.  Lorillard,  16  Johns.  348 ;  Avery 
r.  Bowden,  6  Ellis  &  B.  714,  6  Ellis  &  B. 
963;  Barrick  v.  Buba,  2  C.  B.  {v.  8.)  663. 


See  also  Esposito  i;.  Bowden,  4  Ellis  ft  B. 
968,  7  Ellis  ft  B.  763 ;  Reid  v.  Hoekins,  4 
Ellis  ft  B.  979,  6  id.  729,  6  id.  963 ;  Qem- 
ontson  V.  Blessiff,  11  Ezch.  186. 

(u)  Odlin  i;.  Ins.  Co.  of  Penn.  2  Wash. 
C.  C.  812,  317 ;  Hadley  v.  Clarke,  8  T.  R. 
269;  M'Bride  v.  Mar.  Ins.  Co.  6  Johns. 
808 ;  Baylies  v,  Fettyplace,  7  Mass.  326 ; 
Toutenff  v.  Hubbard,  3  B.  ft  P.  291 ;  Con- 
way V,  Gray,  10  East,  686. 

(v)  Richardson  v.  Maine  Ins.  Co.  6 
Mass.  Ill ;  Palmer  v.  Lorillard,  16  Johns. 
348;  Patron  v.  Silva,  1  La.  276.  Low- 
ness  of  water,  which  prevents  a  vessel 
reaching  her  port,  merely  suspends  the 
contract    Schilizzi  v.  Derry,  4  Ellis  ft  B. 

87a 

(w)  Palmer  t;.  Lorillard,  16  Johns. 
848;  Ogden  p.  Barker,  18  Johns.  87; 
Richardson  v.  Maine  Ins.  Co.  6  Mass. 
102. 

{x)  A  blockade  of  the  port  of  destina- 
tion terminates  the  contract.  Scott  v. 
Libby,  2  Johns.  886 ;  The  Tutela,  6  Rob. 
Adm.  177. 


223 ;  Porteus  p.  Watney,  3  Q.  B.  D.  534.  —  Where  a  charter-party  contained  a  provision, 
*'  charterer's  liabih'ty  to  cease  when  the  ship  is  loaded,  the  captain  or  owner  having  a  lien 
on  carffo  for  freight  and  demurrage,*'  the  charterer  was,  upon  loading  the  ship,  he/d  dis- 
chaigra  from  liability  for  demurrage  incurred  at  the  port  of  loading.  Kisb  r.  Cory, 
L.  R.  10  Q.  B.  553 ;  Francesco  p.  Massey,  L.  R.  8  Ex.  101.  See  Lister  v.  Van  Haans- 
beigen,  1  Q.  B.  D.  269 ;  Sangninetti  p.  Pacific  Steam  Navigation  Co.  2  Q.  B.  D.  236. 

^  A  charter-party  contained  thw  memorandum :  "  In  the  event  of  war,  blockade,  or 
prohibition  of  export  preventing  k>ading,  this  charter-party  to  be  cancelled."  Hddf  that 
on  the  closing  of  the  loading  pons,  the  charter-party  came  to  an  end  without  any  election 
by  either  party.  Adamson  p.  Newcastle  Steamship  Ins.  Ass.  4  Q.  B.  D.  462.  See 
G«ipel  p.  Smith,  L.  R.  7  Q.  B.  404. 
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ble  to  detain  the  ship  until  the  detention  were  removed ;  or  if, 
from  the  nature  of  the  cargo,  a  shorter  detention  would  be  likely 
to  destroy  it,  or  greatly  diminish  its  value,  we  should  say  that  this 
detention  would  annul  the  contract,  (y) 

If  a  ship  and  cargo  were  captured,  and  afterwards  re 
*306  stored,  *such  capture  would  generally  only  suspend  the 
charter-party  until  the  restoration.  But  even  then  the 
detention  might  be  such,  that  from  its  length,  or  other  circum- 
stances, it  must  break  up  the  voyage ;  and  then  it  would  annul 
the  charter-party.  («) 


SECTION  IV. 

OP  INCIDENTS  OP  THE  VOYAGE. 

A. —  Of  Loss  hy  Perils  of  the  Sea. 

Questions  arising  from  losses  or  injuries  by  perils  of  the  sea, 
come  up  between  the  owner  and  the  insurer,  and  these  questions 
will  be  treated  of  in  the  chapter  on  Insurance.  They  are  also 
presented  for  determination  between  the  owner  of  the  ship  and 
the  freighter,  or  shipper  of  the  goods.  Th6  owner  in  the  bill  of 
lading  which  he  gives,  stipulates  to  carry  the  goods  safely,  and 
deliver  them  in  good  condition,  "  perils  of  the  sea  excepted."  If 
therefore  a  loss  occurs  which  cannot  be  attributed  to  perils  of  the 
sea,  the  owner  is  responsible  therefor  to  the  shipper ;  but  if  it  is 
so  attributable,  the  loss  rests  with  the  shipper.  It  therefore 
becomes  important  to  determine  what  are  perils  of  the  sea,  and 
for  this  we  must  look  to  the  law-merchant. 

The  meaning  and  reason  of  the  rule  thus  defining  the  responsi- 
bility of  the  owner,  are  obviously  this.  The  owner  should  be  held 
to  take  all  due  care  of  the  goods  in  his  charge,  so  long  as  they 


(y)  See  The  Isabella  Jacobina,  4  Rob. 
Adm.  77. 

(t)  It  seems  to  be  held  in  England,  by 
the  Court  of  Admiralty,  that  the  capture 
of  the  vessel  and  the  unlivery  of  the 
cargo  terminates  the  contract  of  af- 
freightment. The  Racehorse,  3  Rob. 
Adm.  101 ;  The  Martha,  id.  106,  n.;  The 
Hoffnung,  6  id.  281 ;  The  Louisa,  1  Dods. 
317;   The  Wilelmina   Eleonora,  3  Rob. 
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Adm.  284.  See,  however,  the  judgment  of 
the  court  in  Beale  v.  Thompson,  8  B.  &  P. 
428;  Bergstrom  v.  Mills,  3  Esp.  36;  Moor- 
son  V.  Greaves,  2  Camp.  627.  In  The  Na- 
thaniel Hooper,  8  Sumner,  542,  566,  Mr. 
Justice  Story  made  an  elaborate  review 
of  the  cases  decided  in  the  Engliah  Ad- 
miralty, and  hAd  that  they  could  not  be 
considered  as  authority  in  this  country. 
See  also  SpafEord  i\  Dodge,  14  Mass.  66. 
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remain  in  his  charge.  It  follows,  therefore,  that  the  general  defi- 
nition of  perils  of  the  sea,  must  mean  all  those  maritime  dangers 
or  disasters  which  may  befall  the  goods,  and  which  ordinary  care 
and  precaution  cannot  prevent,  (a) 

*  These  perils  are  those  which  arise  from  extraordinary    *  807 
violence  by  the  wind,  or  the  sea,  wreck,  stranding,  or  cap- 
ture, by  public  enemy  or  by  pirates,  (aa) 

The  vessel  must,  in  the  first  place,  be  entirely  seaworthy  in  all 
respects  and  particulars,  and  properly  navigated ;  and  it  is  not  so 
seaworthy  or  so  navigated,  unless  it  is  competent  to  encounter  or 
avoid  the  ordinary  perils  of  the  voyage. 

In  one  sense,  the  action  of  the  sea  need  not  be  extraordinary 
to  bring  a  loss  within  the  perils  of  the  sea;  as,  if  the  ship  be 
wrecked  by  a  current,  which  the  master  did  not  know,  and  could 
not  justly  be  regarded  as  bound  to  know,  this  would  be  a  loss  by 
a  peril  of  the  sea,  although  not  in  itself  extraordinary.  Whether 
fire,  as  between  the  owner  and  the  shipper,  is  a  peril  of  the  sea 
may  not  be  certain ;  but  we  think  that  it  is  not,  and  that  the  car* 
rier  would  by  the  common  law  be  responsible,  although  fire  was 
not  caused  by  the  negligence  of  the  master  or  seamen,  (i)  But 
now,  by  statute  both  in  England  (c)  and  in  this  country,  (ef)  a 
carrier  is  not  liable  for  an  accidental  fire  happening  to  or  on  board 
of  a  vessel.  The  act  of  1851  does  not  apply  to  any  canal  boat, 
barge,  or  lighter,  or  to  any  vessel  of  any  description  whatsoever, 
used  in  river  or  inland  navigation.  («)  And  it  has  been  held,  that 
a  vessel  on  Lake  Erie,  bound  from  Buffalo  to  Detroit,  enrolled  and 
licensed  for  the  coasting  trade,  and  engaged  in  navigation  and  com- 
merce, as  a  common  carrier,  between  ports  and  places  in  different 
States,  upon  the  lakes  and  navigable  waters  connecting  the  same, 
is  not  a  vessel  used  in  inland  navigation.  (/)  The  statute  does 
not  exonerate  the  ship  for  a  loss  by  fire  after  the  goods  are  on 
the  wharf,  but  before  they  are  delivered.  ( ^) 

The  destruction  of  a  ship  by  worms,  would  not  be  generally  a 
^  peril  of  the  sea,"  excusing  the  owner,  because  it  must  be  known 

(a)  Sch.  Reeside,  2  Samner,  667,  and  {d)  1861,  c.  48, 0  U.  8.  Stats,  at  Large, 
cases  pauim.  636. 


Morewood  v.  PoUok,  1  Ellis  &  B.  (/)  Moore  v.  American  Transp.  Co.  6 


(aa)  Gage  v.  Tirrell,  0  Allen.  290.  («)  Id.  §  7. 

(6)  Morewood  v.  Pollok,  1  Ellis  &  B.  (/)     ~ 

748;  N.  J.   Steam  Nar.  Co.  v.  Merch.  Mich.  868,  24  How.  1. 
Bank,  6  How.  844 ;  Garrison  v.  Memphis         {a)  Salmon  Falls  Co.  v.  Bark  Tangier, 

Ins.  Co.  19  How.  812.  21  Law  Rep.  6 ;  The  Ship  Middlesex,  id 

(c)  26  Geo.  8,  c.  86 ;  Morewood  v,  Pol-  14. 
lok.  1  EUU  &  B.  748. 
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when  and  where  this  mischief  is  likely  to  occur,  and  then  and 
there  a  ship  should  be  protected  against  it;  as  this  is 
*  808  *  generally  possible  by  adequate  precautions.  (A)  So  we 
should  say  the  owner  should  be  responsible  for  damage 
caused  by  rats  (t)  or  other  yermin.  These  are  the  principles  ap- 
plied in  marine  insurance,  and  would  apply  equally  as  between 
owner  and  shipper. 

So,  too,  the  owner  would  not  be  responsible,  if  without  the  fault 
of  the  master  the  goods  were  damaged  by  actual  contact  with  sea- 
water  ;  (y)  or  if,  a  part  of  the  cargo  being  so  damaged,  yapor  and 
gases  arising  from  it  injured  another  portion,  (ifc) 

Damage  caused  by  any  form  of  wreck,  as  by  the  ship  sinkir^  or 
stranding,  although  generally  a  peril  of  the  sea,  would  not  be  one, 
and  therefore  would  not  excuse  the  owner,  if  it  were  the  master's 
wilful  fault.  If  the  total  loss  of  the  vessel  be  inferred  by  a  pre- 
sumption of  law,  from  the  lapse  of  a  reasonable  time  without  her 
being  heard  from,  it  will  be  a  part  of  this  presmnption  that 
she  perished  through  a  peril  of  the  sea.  ({)  But  collision  (to  be 
treated  of  in  next  sub-section)  arising  from  the  negligence  of  the 
crew  is  not  a  peril  of  the  sea  within  the  exception  in  a  bill  of  lad- 
ing. (II) 

B.— Of  CoUinon. 


This  is  a  maritime  peril,  an  injury  from  which  is  quite  com- 
mon in  harbors,  and  it  sometimes  occurs  at  sea.  It  gives  rise  to 
a  question  entirely  distinct  from  those  presented  by  other  losses 
or  perils.  This  question  is  this :  Is  either  of  the  two  ships  or  their 
owners  responsible  to  the  other  ship  or  owner,  and  on  what  ground, 
and  to  what  extent  ?  The  party  in  fault  must  suffer  his  own  loss, 
and  compensate  the  other  party  for  the  loss  he  may  sustain,  (m) 


(h)  Rohl  V.  Parr,  1  Esp.  446;  Martin 
V.  Salem  Ins.  Co.  2  Mass.  420 ;  Hazard  v. 
New  England  Ins.  Co.  1  Sumner,  218,  8 
Pet.  567. 

(t)  See  Hunter  v.  Potts,  4  Camp.  208; 
Dale  t;.  Hall,  1  Wilson,  281 ;  Layeroni  v. 
Drury,  8  Excli.  166 ;  Garrigues  r.  Coxe, 
1  Binn.  692 ;  Aymar  v.  Astor,  6  Cow.  266. 
It  is  so  held  in  a  recent  English  case,  in 
wliich  it  appeared  that  the  ship-owner 
had  made  use  of  all  possible  precautions 
to  prevent  this  damage :  Kay  v.  Wheeler, 
Law  Rep.  2  C.  P.  302;  and  in  the  New 
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York  Circuit  Court  of  the  United  States : 
The  Miletus,  6  Blatchford,  386. 

{j)  Baker  v.  Manuf.  Ins.  Co.  Sup. 
Jud.  Ct.  Mass.  14  Law  Reporter,  203. 

{k)  Id.  But  see  Montoya  v.  London 
Ass.  Co.  6  Exch.  461. 

(/)  (Gordon  v,  Bowne,  2  Johns.  160; 
Brown  v.  Neilson,  1  Caines,  626. 

(It)  Grill  V.  Iron  Screw  ColUer  Co. 
Law  Rep.  I  C.  P.  600. 

(m)  The  Scioto,  Daveis,  869:  The 
Woodrop-Sims,  2  Dods.  88;  Reeves 
V.  Ship  Constitution,  Gilpin,  679;  The 
Sappho,  9  Jur.  660. 
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The  nearly  uniyersal  maritiine  law  is,  that  where  a  collision  takes 
place  from  causes  which  could  not  have  been  prevented  by  any 
efforts  reasonably  required,  and  no  blame  is  imputable  to  either 
party,  the  loss  must  rest  where  it  falls ;  and  he  who  suffers 
it  has  no  claim  on  the  other,  (n)  We  have  called  *  this  a  *  809 
nearly  universal  rule,  for  the  only  exceptions  we  know  of 
prevail  at  Hamburg  and  at  Calcutta,  and  have  given  rise,  in  both 
ports,  to  a  difficult  question  of  marine  insurance,  which  will  be 
treated  of  in  the  chapter  on  that  subject 

If  both  ships  are  equally,  or  if,  though  not  equally  yet  both  sub- 
stantially in  fault,  the  rule  may  not  be  so  certain.  The  common 
law  would  seem  to  lead  to  the  same  result  as  where  there  is  no 
fault,  because  at  common  law  a  plaintiff  has  no  remedy  for  a  loss 
caused  by  an  accident,  if  his  own  negligence  was  a  substantial 
cause  of  the  accident.  And  it  has  been  said,  that  if  it  contributed 
in  any  degree  whatever  to  the  accident  he  has  no  remedy,  (o)  It 
has  however  been  held,  that  admiralty  divides  the  loss  if  both  ves- 
sels are  in  fault.  ( jt?)  ^ 

If  it  is  certain  that  there  was  fault,  and  it  cannot  be  ascertained 
on  which  party  the  tsvlt  lies,  there  might  be  reason  for  saying, 
that  the  result  should  be  the  same  as  in  the  case  where  it  is  known 
that  both  are  in  fault.  There  is,  however,  ground  for  saying  that 
conmion  law  would  now  divide  the  loss  between  the  two  vessels ; 
and  perhaps  still  stronger  ground  for  asserting  this  to  be  the  rule 
of  admiralty,  (g)  And  according  to  very  high  admiralty  author- 
ity in  this  country,  the  loss  must  be  equally  apportioned  where 


(n)  The  Woodrop-Sims,  2  DodB.  88; 
The  Celt,  8  Hagg.  Adm.  828,  note ;  The 
Itinermnt  2  W.  Rob.  236 ;  Stainback  v, 
Rae,  14  How.  532.  An  iDeWtable  accident 
k  defined  in  The  VirgU,  2  W.  Bob.  201, 
to  be  "  that  which  the  party  charged  with 
the  offence  could  not  poMibljr  prerent  by 
the  exerciBe  of  ordinary  care,  caution, 
and  maritime  skiU." 

(o)  Dowell  V.  Qen.  Steam  Nar.  Co.  6 
EUis  &  B.  195;  Gen.  Steam  Nar.  Co.  v. 
Mann,  14  C.  B.  127 ;  Oen.  Steam  Nar. 
Co.  V.  Tonkin,  4  Moore,  P.  C.  814 ;  Simp- 
ton  V.  Hand,  6  Whart.  311;  Barnes  o. 
Cole,  21  Wend.  188. 


(p)  Vaux  V.  Sheffer,  8  Moore,  P.  C. 
76;  The  Victoria,  8  W.  Rob.  49;  The 
Montreal,  24  Eng.  L.  &  £q.  660;  Allen 
V.  Mackay,  Spragae,  219;  Sch.  Cath- 
erine V.  Dickinson,  17  How.  177 ;  Rogers 
V.  Steamer  St  Cliarles,  19  How.  108; 
Cushing  o.  The  John  Eraser,  21  How. 
184, 195. 

iq)  See  The  Catherine  of  Dorer,  2 
Hagg.  Adm.  145;  The  Scioto,  Dareis, 
369;  Lucas  v.  Steamboat  Swann.  6  Mc- 
Lean, C.  C.  282;  The  Nautilus,  Ware,  2d 
ed.629. 


^  Where  boih  ressels  are  in  fonlt  for  a  eoQision,  the  maritime  role  is  to  diride  the  entire 
damage  equally  between  them,  and  to  decree  half  the  di0brenoe  between  their  respectifv 
losses  in  &ror  of  the  one  that  sn£bred  most,  and  the  statute  of  limited  liability  does  not 
apply  until  a  balance  is  struck.  The  North  Star,  106  U.  S.  17 ;  The  Stoomvart  Maat- 
schappy  Nederiand  v.  Peninsular,  tc  Co.  7  App.  Cas.  795. 
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there  has  been  no  fault,  or  fault  on  both  aides,  or  fault  with  an  un- 
certainty on  which  side,  (r)  In  the  uncertainty  which  still  rests 
upon  this  rule,  it  may  be  believed  that  the  equity  power  of  the 
court  of  admiralty  would  be  sufficient,  and  would  be  exercised  for 
the  purpose  of  doing  justice  in  the  case.  And  it  has  been  said  by 
the  Supreme  Court  of  the  United  States,  that  the  rule  dividing  the 
loss,  is,  under  the  circumstances  usually  attending  such  dis- 
*  810  asters,  just  and  equitable,  *  and  tending  most  strongly  to 
induce  care  and  diligence  on  both  sides.  («)  It  cannot  be 
denied,  however,  that  the  highest  authorities  appear  to  hold  differ- 
ent opinions  on  this  subject  (f) 

It  has  been  held,  that,  where  both  parties  are  wilfully  in  fault, 
the  court  will  not  interfere  in  favor  of  either  party,  (u)  If  a  ves- 
sel be  thrown  against  another  with  no  volimtary  action  whatever 
on  the  part  of  her  master  or  crew,  she  is  not  liable,  (v)  In  Eng- 
land it  has  been  held,  that  if  a  vessel  has  been  employed  by  govern- 
ment, and  is  under  the  charge  of  a  naval  officer,  she  is  not  liable 
for  damages  caused  by  a  collision,  which  was  itself  caused  by  his 
orders,  (w) 

In  England,  and  in  this  country,  by  an  act  of  Congress,  and  by 
some  State  statutes,  (x)  the  responsibility  of  a  ship  for  such  dam- 
ages is  limited  to  the  value  of  the  ship  and  her  cargo. 

Wherever  any  injurious  collision  occurs,  if  any  imputation  of 
negligence  is  thrown  by  the  evidence  on  either  vessel,  her  owners 
must  prove  that  this  negligence  was  not  a  substantial  cause  of  the 
collision  ;  (y)  and,  on  the  other  hand,  a  plaintiff  in  a  cause  of  col- 
lision must  offer  evidence  tending  to  prove  both  his  own  care,  and 
the  want  of  care  by  the  defendant,  if  his  claim  rests  upon  the  de- 
fendant's negligence.  (2)  ^    It  would  be  a  sufficient  want  of  care. 


(r)  The  Scioto,  Dareis,  869. 

(<)  Sch.  Catherine  v.  Dickinson,  17 
How.  177. 

(0  Valin  favon  the  rule.  Lir.  8,  tit 
7,  des  Avarics.  CLeirac  calls  it  a  judi- 
cium rusticum.  See  also  De  Vaux  v.  Sal- 
vador, 4  A.  &  £.  420,  per  Lord  Denman, 
C.  J. 

(y)  Stnrges  v.  Morphy,  U.  S.  C.  C, 
N.  Y,,  Boston  Courier,  Sept.  19,  1867. 
On  appeal  the  court  did  not  consider  that 
the  facts  made  the  collision  one  of  this 
nature,  but  the  rule  appears  to  have  re- 
ceived the  assent  of  tne  court  Sturgis 
V.  Clongh,  21  How.  461. 


{v)  Kissam  v.  The  Albert,  21  Iaw 
Rep.  41.  See  also  The  Moxey,  Abbott, 
Adm.  78. 

(w)  Hodgkinson  v.  Femie,  2  C.  B. 
(h.  b.)  416.  See  also  Fletcher  v.  Brad- 
dick,  6  B.  &  P.  182. 

(x)  See  post,  *  886,  n.  (a). 

iy)  The  Sch.  Lion,  Sprague,  40; 
Clapp  V.  Young,  6  Law  Rep.  Ill ;  War- 
ing V.  Clarke,  6  How.  441;  Cushing  v. 
The  John  Fraser,  21  How.  184. 

(«)  Carsley  t;.  White,  21  Pick.  254 ; 
New  Haven  S.  B.  Co.  t«.  Vanderbilt,  16 
Conn.  420 ;  Kennard  v.  Burton,  26  Maine, 
89 ;  Davies  v.  Mann,  10  M.  &  W.  640. 
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if,  although  the  collision  could  not  have  been  prevented  when  it 
occurred,  it  might  have  been  prevented  by  previous  proper  precau- 
tion, (a)  And  there  are  precautions  which  usage  if  not  law  seems 
to  require.  * 

The  principal  among  these,  is  that  of  showing  a  light  at  night, 
if  a  ship  lies  in  a  river-way,  or  in  a  stream,  under  circum- 
stances *  which  would  make  the  Ught  proper.  (6)  A  statute  ^  311 
of  the  United  States  requires  such  light  on  certain  steam- 
boats, (c)  and  in  New  York  it  is  required  on  board  canal  boats ; 
and  wherever  such  light  is  positively  required,  its  absence  would 
be  negligence,  (^d)  It  is  quite  common  for  a  vessel  in  a  dark  night, 
or  in  a  heavy  fog,  to  sound  a  horn,  or  ring  a  bell,  or  at  brief  inter- 
vals make  other  noises  to  indicate  her  position.  But  tliere  is  no 
statute  on  this  subject,  nor  any  distinct  and  peremptory  usage.  («) 

It  is  certain  that  all  vessels,  whether  anchored  (/)  ^  or  under 
way,  (^)  '  should  have  a  competent  watch  or  look-out  on  deck ;  and 
neither  the  master  of  a  steamer  nor  the  helmsman  is,  generally,  a 
competent  watch,  as  they  must  attend  to  their  own  duties,  (gg^ 

If  ships  approach  each  other,  that  which  is  going  free  must  give 
way  to  that  which  is  close  hauled ;  (K)  ^  unless  this  would  be  dan- 
gerous from  the  nearness  of  the  shore,  or  of  a  rock  or  shoals. 

If  both  are  close  hauled,  each  should  go  to  the  right,  or  the  ship 

(a)  The  Virgil,  2  W.  Rob.  206 ;  Steam-  106,  §  6,  9,  U.  S.  Stats,  at  Large,  882, 

boat  New  York  v,  Rea,  18  How.  224 ;  The  prescribes  the  rules  for  steamboats  and 

Clement,  2  Curtis,  C.  C.  363.  sailing  vessels  on  the  northern  and  west- 

(6)  The  Rose,  2  W.  Rob.  4 ;  The  Vic-  em  lakes.    See  Bulloch  v.  Steamboat  La- 

toria,  3  W.  Rob.  49;  The  Scioto,  Dareis,  mar,  8  Law   Rep.  276;  Foster  i;.  Sch. 

860 ;  Lenox  v.  Winisimmet  Co.  Spragne,  Miranda,  1  Newb.  Adm.  227,  6  McLean, 

100 ;  Kelly  v,  Cunningham,  1  Cal.  366 ;  C.  C.  221 ;  Chamberlain  v.  Ward,  21  How. 

The  Indiana,  Abbott,  Adm.  380;  Rogers  648;  HaU  v.  The  Buffalo,  1  Newb.  Adm. 

V.  Steamer  St.  Charles,  19  How.  108;  116. 


Carsley  o.  White,  21  Pick.  264 ;  Barque  (d)  Rathbun  v.  Payne,  19  Wend.  899 ; 

-  -   Wal-     Htch  r.  Livingstw 

lace,  C.  C.  276 ;   Cushhig  v.  The  John    boat  New  York  v.  Rea,  18  How.  223. 


Delaware  v.  Steamer    Osprey,  2  Wal-     Htch  v.  Livingsten,  4  Sandf.  492 ;  Steam- 


Fraser,  21  How.  189;  Kelson  i;.  Leland,  (e)  McCready  v.  Goldsmith,  18  How. 

22  How.  48;    The  Steamer   Louisiana  89 ;  The  Morning  Light,  2  Wallace,  660. 

r.  Fisher,  21    How.   1;    Culbertson   v,  (jQ  The  Indiana,  Abbott,  Adm.  830; 

Shaw,  18  How.  684 ;   Ure  v.   Coffman,  The  Sch.  Lion,  Sprague,  40. 

19   How.   66;  New    York  &    Virginia  {g)  Whitridge  v.  DiU,  23  How.  448; 

Steamship  Co.  v.  Calderwood,  19  How.  The  Clement,  Sprague,  267,  2  Curtis, 

241.  C  C  809 

(c)  The  Stat.  1888,  c.  191,  J  10,  6  U.  S.  '  (m)  Tlie  Ottawa,  8  WaUace,  268. 

Stats,  at  Large,  806,  is  applicable   to  {h)  The  Gazelle,  2  W.  Rob.  616 ;  Allen 

steamboats  generally.     That  of  1849,  c.  v,   Mackay,  Sprague,   219 ;    The   Brig 

1  The  aara,  102  U.  8.  200. 

*  The  Nerada,  106  U.  8. 154,  hdd  that  an  ocean  steamer,  starting  fttmi  a  crowded 
slip,  was  liable  for  injury  to  a  canal  boat  drawn  under  the  steamer's  propeller,  when 
such  an  aoddeot  might !»?«  been  a?oided  bj  emptoyinga  look-out 

*  See  The  Annie  Lindsley,  104  U.  S.  186,  as  to  the  United  States  regulation  relathig 
to  Tessds  approaching  each  other  end  on. 
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on  the  starboard  tack  keeps  on,  while  the  ship  on  the  larboard 
tack  changes  her  course,  (i) 

An  English  statute  requires,  that  on  vessels,  whether  under 
steam  ot  canvas,  meeting  or  coming  toward  each  other  in  such 
way  as  to  cause  a  risk  of  collision,  the  helms  of  both  ships  shall 
be  put  to  port,  whether  they  be  on  the  port  or  starboard  tack,  and 
whether  they  are  close  hauled  or  not,  unless  the  circumstances 
of  the  case  make  a  compliance  with  the  rule  immediately 
*  812  *  dangerous.  (/)  The  effect  of  this  would  be  that  the  two 
vessels  pass  on  the  port  side  of  each  other.  The  phrase 
"  close  hauled,"  means  usually  that  a  vessel  is  as  near  the  wind  as 
she  can  go ;  and  such  a  vessel  on  the  starboard  tack,  cannot  put 
her  helm  to  port,  without  coming  into  the  wind  and  losing  her 
way.  And  as  the  statute  contains  a  proviso  that  due  regard  shall 
be  had,  not  only  to  the  dangers  of  navigation,  but  to  the  necessity 
of  keeping  close  hauled  ships  under  command,  the  English  Court 
of  Queen's  Bench  has  held,  that  close  hauled  in  the  statute  must 
mean  on  the  wind,  but  not  so  close  that  she  cannot  go  closer  and 
yet  be  under  command.  (A;) 

It  has  been  said  by  American  text-writers,  (I)  that  where  two 
vessels  are  going  the  same  course,  in  a  narrow  channel,  and  there 
is  danger  that  they  will  run  into  each  other,  that  which  is  to 
windward  must  keep  away ;  but  it  is  obvious,  that  in  such  a  case 
the  rule  must  be  just  otherwise ;  for  if  the  ship  to  windward  does 
keep  away  from  the  wind,  and  the  ship  to  leeward  does  not  keep 
away,  they  will  come  together.  Perhaps  the  writers  supposed 
that  "keep  away"  meant  to  \eep  away  from  the  other  vessel; 
whereas  "  keep  away  "  as  a  sea  term  always  means  to  keep  away 
or  turn  off  from  the  wind.  The  general  rule  must  be,  that  if 
the  vessel  astern  is  the  faster  sailer,  she  must  in  passing  the  other 
keep  out  of  her  way.  (m) 

If  two  steamboats  approach,  they  must  go  to  the  right  of  each 
other,  (n)    As  they  can  always  move  in  any  direction,  they  are 

Emily,  Olcott,  Adm.  1S2 ;  The  Bebecca,  This  case  does  not  support  the  position 

1  Blatchf.  &  H.  Adm.  847.  for  which  it  is  cited. 

(t)  The  Jupiter,  8  Hagg.  Adm.  820 ;  (m)  Whitridge  v.  Dill,  28  How.  448. 

The  Ann  Caroline,  2  Wallace,  688.  This  case  virtually  oTerrulet  the  case  of 

{J )  Merchants  Shipping  Act,  17  &  18  The  Clement,  Sprague,  267,  2  Curtis, 

Vict.  c.  104,  §  296.  C.  C.  868. 

{k)  Chadwick  r.  City  of  Dublin  Steam  (n)  New  York  &  Bait  Transp.  Ca  v. 

Packet  Co.  6  Ellis  &  B.  771.  Philadelphia,  Ac.  Steam  Nav.  Co.  22  How. 

(l)  8  Kent  Com.  280 ;  Abbott  on  Ship.  461 ;  Union  Steamship  Co.  v.  New  York, 

Am.  ed.  284 ;  Flanders  on  Mar.  Law,  807,  &c.  S.  Co.  24  How.  807 ;  Wheeler  v.  The 

citing  Marsh  o.  Blythe,  1  MoCord,  860.  Eaitem  State,  2  Curds,  C.  C.  141. 
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considered  by  law  and  usage  as  vessels  which  always  have  a  free 
wind.  Their  extreme  power  and  speed,  lay  upon  them  the  obli- 
gation of  extreme  watchfulness,  (o)  ^  Many  cases  illustrate  this ; 
and  where  the  laws  of  a  place  forbid  a  vessel  from  going 
*  beyond  a  certain  speed,  in  certain  waters,  it  is  no  excuse,  *  318 
in  ease  of  collision,  that  the  vessel  was  going  within  that 
speed,  if  its  speed  was  then  dangerous.  (/>)  Nor  is  it  an  excuse 
that  the  vessel  was  under  a  contract  with  the  government  to 
carry  the  mails  at  that  rate.  (j>p)  The  American  rule  permits  a 
steamer  to  go  either  to  the  right  or  the  left  of  a  sailing  vessel, 
which  has  the  wind  free ;  (9)  tiie  English  statute  rule  requires 
her  to  go  to  the  right,  and  we  prefer  the  English  rule,  (r)  It  has 
been  held  in  admiralty,  that  if  the  boats  are  running  in  opposi- 
tion, both  will  be  presumed  to  be  in  fault;  at  lesLStprimd  facie.  («) 
And  in  Louisiana,  evidence  that  a  boat  was  racing,  was  admitted 
to  show  negligence  on  her  part,  (t) 

It  may  be  said  in  general,  that  rules  and  usages  known  and 
established,  should  be  complied  with,  because  every  vessel  has  a 
right  to  expect  that  every  other  vessel  will  conform  to  them,  and 
may  govern  herself  accordingly.  But  a  departure  from  a  rule  or 
nsi^,  is  not  only  justified  when  a  compliance  would  be  dangerous 
from  special  circumstances,  but  becomes  a  positive  duty  when 
such  compliance  would  endanger  or  injure  another  vessel,  and 
then  a  compliance  with  the  rule  or  usage  would  be  no  excuse,  (u) 

It  has  been  held  in  this  country,  that  if  two  American  vessels 
collide  in  a  foreign  port,  the  rights  of  the  parties,  even  in  an  ac- 
tion in  this  country,  will  be  determined  by  the  law  of  the  place 


(o)  The  Eoropa,  8  £ng.  L.  &  Eq.  664; 
The  Bay  State,  Abbott,  Adm.  286;  Mc^ 
Cready  v.  GoldBmith,  18  How.  80;  Steam- 
boat New  York  o.  Bea,  18  How.  228 ; 
Rogert  V.  Steamer  St  Charles,  19  How. 
108;  Thomas  Martin,  The,  8  BUtchf. 
C.  C.  R.  617;  Northern  Indiana,  The,  id. 
92. 


ip)  NettierUnd     Steamboat    Co. 
jrles, 


V, 


Styles,  40  Eng.  L.  &  £a.  26. 

ipp)  James  Adger,  8  BUtchl  C.  C.  B. 
616. 


(q)  TheOsprey,Sprag:ae,246;  Steamer 
Oregon  v.  Rocca,  18  How.  570. 

(r)  17  &  18  Vict.  c.  104,  §  296. 

(a)  The  Steamboat  Boston,  Olcott^ 
Adm.  407. 

it)  Myers  v.  Perry,  1  La.  An.  872. 

(«)  Allen  V.  Mackay,  Sprague,  219; 
The  vanderbilt,  Abbott,  Adm.  861 ;  The 
Friends,  1  W.  Bob.  478 ;  The  Commerce, 
8  W.  Bob.  287 ;  The  Steamer  Oregon  i\ 
Bocca,  18  How.  672 ;  Crockett  9.  Newton, 
id.  68a 


1  The  Benefiu^tor,  102  U.  S.  214,  declared  that  it  is  the  imperative  daty  of  a  steamer 
to  keep  oot  of  the  way  of  a  schooner  sailiBg  close-hauled  in  clear  weather,  and  with  nn- 
obsimeted  navigation.  A  tug  and  vessel  connected  by  a  hawser,  being  in  contemplation 
of  law  one  steam  Tessd,  must  keep  out  of  the  way  of  a  sailing  vessel.  The  Civilita  and 
The  Besfless,  108  U.  8.  699.  But  a  sailing  vessel  will  not  be  allowed  to  unnecessarily 
deviate  from  her  oonrse  becanse  a  sleaawr  S  boood  to  look  ont  for  her.  The  Illinois, 
108  U.  S.  29a 
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where  the  collision  took  place,  (t^)  But  in  England  it  is  held, 
that  in  such  a  case,  a  party  seeking  a  remedy  has  that  which  is 
given  him  by  the  law  of  the  country  in  which  that  remedy  is  given 
and  enforced,  (w)  It  may  be  added  that,  in  case  of  collision,  it 
is  unquestionably  the  duty  of  a  ship  which  is  without  fault  to 
render  all  possible  assistance  to  the  injured  vessel,  although  that 
be  in  fault,  (x) 

In  measuring  the  damages  in  case  of  collision,  all  di- 
*814    rect  and  *  immediate  consequences  are  to  be  taken  into 
consideration,  with  the  losses  and  expenses  flowing  from 
them,  (y) 

In  admiralty,  the  lien  which  a  ship  injured  by  a  collision  has 
upon  the  ship  that  causes  the  damage,  continues  long  enough  to 
give  the  injured  party  a  reasonable  opportunity  to  enforce  his 
claim,  (z) 

We  have  hitherto  considered  only  those  questions  arising  be- 
tween the  colliding  vessels.  But  questions  may  also  come  up 
between  the  owner  of,  and  the  shipper  of  the  cargo  in,  the  injured 
vessel ;  for  the  owner  is  responsible  to  the  shipper,  if  the  collision 
was  caused  merely  by  a  fault  of  the  master,  but  not  if  the  collision 
were  caused  by  a  peril  of  the  sea.  (a)  ^  If,  however,  it  were 
caused  by  the  fault  of  another  vessel,  wilfully,  or  by  mere  negli- 
gence, and  without  any  violence  of  wind  or  tide,  or  any  stress  of 
navigation,  we  should  doubt  whether  this  would  be  either  a  peril 
of  the  sea,  (6)  or  the  act  of  God,  (c)  or  would  excuse  the  owner, 

(v)  Smith  V.  CoDdiy,  1  How.  28.  (<)  That  the  lien  exists,  and  that  it 

(w)  The    Vernon,   1    W.   Bob.    816  j  wiU  be  enforced  even  though  the  yessel 

General  St«am  Nav.  Co.  v.  Guillou,  11  be  in  the  hands  of  a  bond  fide  purchaser, 

M.  &  W.  877 ;  The  Johann  Friederich,  1  provided  tliere  are  no  laches  on  the  part 

W.  Rob.  35.  of  the  libellants,  is  now  well  established. 

(x)  The  Celt,  3  Hagg.  Adm.  321.  The  Bold  Buccleusfa,  8  W.  Rob.  220 ; 

\y)  The  Countess  of  Durham,  9  Harmer  v.  Bell,  7  Moore,  P.  C.  267 ;  Ed- 
Month.  Law  Mag.  (Notes  of  Cas.)  279;  wards  v.  Steamef  R.  F.  Stockton,  Crabbe, 
The  Mellona,  3  W.  Rob.  7 ;  The  Pensher,  680.  But  this  lien,  like  any  other  in 
20  Law  Rep.  471 ;  Ralston  v.  The  State  admiralty,  may  be  lost  by  a  delay  to  en- 
Rights,  Crabbe,  22 ;  Steamboat  Co.  v.  ioTQe  it  The  Admiral,  18  Law  Reporter, 
Whilldin,  4  Harring.  Del.  233.    Compen-  9L 

sation  is  allowed  for  the  injury  sustained  (d\  BuUer  r.  Fisher,  8  Esp.  67. 

by  the  detention  of  the  vessel  while  re-  (6)  Marsh  t\  Blythe,  1  McCord,  800. 

pairing.    Williamson  v.  Barrett,  13  How.  (c)  Mershon    v,    Hobensack,   2    Zab. 

111.  372. 

^  Where  goods  were  injured  by  a  collision  in  which  both  vessels  were  in  fault,  and 
had  a  common  owner,  notwithstanding  the  bill  of  lading  excepted  liability  for  *'  collision  " 
and  "  accidents,  loss,  or  damage  from  any  act,  neglect,  or  default  whatsoever  of  the  pilots, 
master,  mariners,  or  other  servants  of  the  company,  in  navigating  the  ship,"  the  carrier 
was  held  liable  to  the  shipper,  in  Chartered  Mercantile  Bank  o.  Netherlands,  &c  Co.  0 
Q.  B.  D.  118. 
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whether  a  bill  of  lading  was  given  or  not.  It  has  been  intimated, 
however,  that  a  collision  caused  by  no  fault,  nor  an  act  of  God,  or 
any  inevitable  accident,  is  nevertheless,  in  itself,  a  peril  of  the 
sea.  ((f) 

Cases  arising  from  collision  are  very  frequent  in  the  courts 
having  jurisdiction  of  them.  In  our  note  we  give  the  most  inter- 
esting among  the  recent  cases,  (dd) 


C.—  Qf  Salvage. 

1.    What  Saltaob  Is. 

This  word  has  two  distinct  meanings  in  maritime  law.  It 
sometimes  means  that  which  is  saved  from  wrecked  pfroperty, 
whether  ship  or  cargo ;  and  questions  respecting  it  in  this  sense 
arise  under  policies  of  insurance,  and  will  be  considered  in  the 
next  chapter. 

*It  also  means  the  compensation  which  is  earned  by    *315 
persons  who  have  voluntarily  assisted  in  saving  a  ship  or 
cargo  from  destruction.    This  last  sense  is  the  more  general,  and 
the  more  important ;  and  it  is  of  salvage  in  this  sense  that  we  are 
now  to  treat. 

The  essential  principle  on  which  a  claim  to  maritime  salvage 
rests,  is  confined  to  the  sea;  being,  as  we  apprehend,  wholly  un- 
known on  the  land.  Some  intimations  have  been  thrown  out,  on 
high  authority,  that  one  who  finds  property  lost  on  land  and 
labors  to  save  it,  may  claim  of  the  owner  compensation  there- 
for. («)  But  we  believe  there  is  no  such  rule  or  principle  known 
to  the  common  law. 

Not  only  is  salvage  in  this  sense  confined  to  the  law-merchant, 

id)  PUisted  o.  Boston,  &c.  Nar.  Co.,  Axnoskeag,  &c.  Co.  v.  The  John  Adams,  1 

27  Maine,  182.    See  also  Steamboat  New  Clifford.  404 ;  The  niinois,  6  Blatchf.  266 ; 

Jersey,  Olcott,  Adm.  448.  The  Nellie  D.  6  Blatchf.  245 ;  The  Ches- 

(dd)  That  the  necessity  imposed  by  a  apeake,  1  Benedict,  23 ;  The  Favorita,  1 

SUte  law,  of  taking  a  pilot,  does  not  Benedict,  80 ;  The  Empire  State,  1  Bene- 

preyent  the  liability  of  the  ship  for  his  diet,  67 ;  The  Cayuga,  1  Benedict,  171 ; 

negligence.     The  China,  7  Wallace,  58.  The  Electra,  1  Benedict,  282 ;  The  Hayre 

Of  the  behayior  of  ships  when  meeting,  and  The  Scotland,  1  Benedict,  2P5 ;  The 

The  Nichols,  7  Wallace,  666 ;  Baker  v  Jupiter,  1  Benedict,  636.    Of  the  measure 

Steamship  City  of  New  York,  1  Clifford,  of  damages.  The  Ocean  Queen,  5  Blatchf. 

75;  Wakefield  v.  The  Goyemor,  1  Clif-  403;    The    Heroine,    1    Benedict,    226. 

ford,  93 ;  Pope  v.  R.  B.  Forbes,  1  Clifford,  What  is  a  proper  look-out.     The  Park- 

331;  The  Scotia,  5  Blatchf.  227;  The  ersburg,  6  Blatchf.  247. 
Island  City,  5  Blatchf.  264;  The  Scran-         (e)  See  ante,  yol.  i.  p.  *680. 
ton  and  Wm.  F.  Burden,  5  Blatchf.  400; 
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bat  it  is  generally  oonfined  to  admiralty  jurisdiction.  It  ia  be- 
lieved, that  no  action  at  common  law  would  lie  for  maritime  sal- 
Tage,  imlesB  the  salvor  could  prove  a  contract  with  the  owner  <rf 
the  property  saved.  (/) 

Salvors  have  a  lien  on  the  property  saved  until  the  case  is 
heard  and  a  final  settlement  made,  and  this  lien  does  not  depend 
on  possession.  (^)  Sometimes  the  property  is  sold  under  a  de- 
cree, and  the  proceeds  held  to  await  the  decree  of  distribution  or 
return.  But  the  property  is  always  returned  to  owners,  if  they  ask 
for  it,  and  give  bonds,  or  stipulations,  as  they  are  called  in  admi- 
ralty, with  sufficient  security  to  abide  and  satisfy  a  final  decree. 

2.    Bt  what  Sbxtiobs  Saltaob  n  Sabitbd. 

The  ground  upon  which  the  liberal  compensation  usually  granted 
in  salvage  cases  rests,  is  three-fold.    First :  A  marine  peril.     Sec- 
dnd :  Voluntary  service.    Third :  Success- 
It  is  necessary  that  the  property  be  saved  from  extraordinary 
danger.    This  danger  or  distress  must  have  been  real,  or  appeared 
to  be  so  in  the  exercise  of  a  sound  discretion,  though  it  need  not 
have  been   immediate,  or  certainly  destructive.  (A)  *    If 
*  316    *  the  master,  with  his  crew,  might  have  saved  it,  the  inter- 
ference of  the  salvors  would  be  presumed  to  be  unneces- 
sary ;  (i)  they  may,  however,  still  make  out  their  claim  by  proof 
that  the  master  would  not  have  saved  it.    It  would  be  equally  a 
salvage  service  whether  it  were  rendered  at  sea,  or  upon  property 
wrecked  at  sea  but  then  on  the  land.  (/)    And  a  salvage  service 
may  be  rendered  either  by  seamen  or  by  landsmen.  (Ic) 

8.    Of  Dbbbliot. 

The  salvage  service  most  liberally  rewarded  is  that  of  saving 
"  derelict "  property.  This  word  simply  means  abandoned.  As 
a  maritime  term,  used  in  salvage  law,  it  means  a  vessel  or  cargo 
abandoned  and  deserted  by  the  master  and  crew,  with  no  purpose 

(/)  Lipson  i;.  flarrifon,  24  Eng.  L.  A         (h)  The  Charlotte,  8  W.  Rob.  71. 
Eq  208.  U)  Hand  v.  The  EWira,  Oilpin,  67. 

(.7)  Box  of  BttlUon,  Spragae,  57;  The         (j)  Stephens  v,  Balea  of  Cotton,  Bet, 

Missouri's  Cargo,  id.  272;    The   Ame-  170. 
thyst,  Daveia,   20;    The   Maria,   Edw.         {h)  Ibid. 
Adm.  176. 

^  The  StrathnaTer,  1  App.  Cas.  58. 
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of  returning  to  it,  and  no  hope  of  savii^  or  recoyering  it  them- 
selves, (ly  If  the  master  and  crew  remain  on  hoard,  although 
they  giye  up  the  possession  and  control  to  the  salvorSy  it  is  not 
derelict  (m)  On  the  other  hand,  if  the  master  and  crew  have  left 
the  vessel,  a  mere  intention  to  send  assistance  to  her  would  not 
prevent  the  ship  from  being  derelict  (n)  And  if  the  vessel  be 
deserted,  it  will  be  presumed  to  be  derelict,  unless  an  intention  to 
return  be  proved  on  the  part  of  those  who  left  her,  or  some  of 
them,  (o)  A  ship  or  a  cargo  sunk,  is  considered  derelict ;  bMt 
not  if  the  owner  had  not  lost  the  hope  and  purpose  of  recovering 
his  property,  and  had  not  ceased  his  efforts  for  that  purpose.  (/?) 
So  are  goods  floating  from  the  vessel  out  to  sea ;  not,  however,  if 
the  goods  are  on  the  water,  and  the  master  is  endeavoring  to  save 
them,  (j)  At  common  law,  a  finder  of  property  has  title  against 
all  the  world,  except  the  owner.  The  admiralty  practice, 
however,  in  one  district  of  *  this  country,  in  respect  to  *  317 
property  derelict  and  saved,  is  to  keep  the  balance  of  the 
proceeds  a  year  and  a  day,  that  is,  more  than  a  year,  after  the 
salvage  compensation  is  paid  out  of  the  proceeds :  and  then,  if  np 
owner  appears,  to  pay  the  balance  to  the  finder,  (r)  But  if  the 
case  appears  to  demand  it,  the  court  may  require  from  the  finder 
bonds  to  restore  this  balance  to  the  owner,  whenever  he  appears 
and  claims  it 

4.    Who  mat  bx  Salvoss. 

It  is  a  general  rule,  that  persons  who  are  bound  by  their  legal 
duty  to  render  salvage  services,  cannot  claim  salvage  compensa- 
tion therefor.  («)  Therefore  the  master  or  crew  of  the  ship  in 
peril,  cannot  claim  such  compensation,  (f)    And  the  only  excep- 


(0  The  ClariBte,  1  Swabey,  Adm. 
120;  The  Minerva,  1  Spinks,  Adm.  871; 
The  Watt,  2  W.  Rob.  70:  Rowe  v.  Brig 

,  1   MtLaon,   872;    The   Amethyst, 

DaveiB,  80 ;  Mason  v.  Ship  Blaireau,  8 
Cranch,  840. 

{m)  Montgomery  r.  The  T.  P.  Leath- 
ers, 1  Newb.  Adm.  421. 

(n)  The  Coromandel,  1  Swabey,  Adm. 
205. 

{o)  The  Barque  Island  City,  1  Black, 
181;  The  Upnor,  8  Hagg.  Adm.  S:  The 
Bee,  Ware,  3d2;  Tyson  v.  Prior,  1  GaUis. 
133;  Qarke  v.  Brig  Dodge  Healy,  4 
Wash.  C.  C.  061 ;  The  Sch.  Emulous,  1 
Sumner,  207 ;  The  John  Perkins,  U.  8. 
C.  C,  Maaa.,  81  Law  Bep.  04. 


ip)  The  Barefoot,  1  Eng.  L.  &  £q. 
061 ;  Bearse  v.  Pigs  of  Copper,  1  Story, 
314. 

iq)  The  Samuel,  4  Eng.  L.  &  Eq.  681. 

(r)  Marvin  on  SaWage,  148,  note  1. 
See  M'Donough  o.  Dannerv,  8  Dall.  188b 
In  an  early  case  in  Massachusetts  it  waa 
held,  that  after  the  salvage  was  paid  the 
property  belonged  to  the  govemment,  to 
be  held  in  trust  till  an  owner  should  ap- 
pear. Peabody  v.  Proceeds  of  28  Bags  of 
Cotton,  U.  S.  D.  C,  Mass.,  1820,  2  Am. 
Jurist,  119. 

(t)  The  Neptune,  1  Hagg.  Adm.  280. 

(0  Miller  v.  Kelley,  Abbott,  Adm. 
604 ;  The  John  Perkins,  U.  8.  C.  C.  Mass. 
21  Law  R^.  87 ;  The  Steamer  Acorn, 
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tiooB  to  the  rule  appear  to  be  where  the  contract  of  the  seamen  is 
at  an  end,  (u)  or  where  the  service  is  so  entirely  out  of  the  line  of 
their  ordinary  duty,  that  it  may  be  considered  as  not  done  under 
the  contract,  (v)  It  would  obviously  be  unwise  to  tempt  the  sail- 
ors to  let  their  ship  and  cargo  incur  extreme  peril,  that  by  ex- 
treme exertion  they  might  recover  salvage  compensation. 

Those  who  may  claim  salvage  compensation  for  salvage  ser- 
vices, may  render  these  services  against  the  will  or  even  the  re- 
sistance of  the  master  or  crew  of  the  vessel  in  danger.  But  in 
such  case  it  must  be  clearly  shown,  that  their  reluctance  or  resist- 
ance was  wrongful,  and  that  the  interference  of  the  salvors 
•  818  *  was  necessary,  (w)  K  a  part  of  a  crew  leave  their  own 
ship,  and  go  on  board  anotlier,  and  save  it,  those  of  the 
crew  who  remain  behind  share,  though  not  equally,  in  the  salvage 
claim ;  their  share  of  the  claim  resting  on  the  increase  of  their 
labor  or  exposure,  by  reason  of  the  diminution  of  their  numbers ; 
and  their  share  is  greater  if  they  were  willing  to  go,  than  if  they 
remained  from  an  unwillingness  to  encounter  efforts  or  perils  for 
which  others  volunteered,  (a?) 

A  passenger  on  board  a  saving  ship  may  render  and  claim  for 
salvage  services ;  (y)  but  it  is  said  that  the  passengers,  generally, 
at  least,  are  so  boimd  to  render  assistance  to  the  ship  they  are  in, 
that  they  cannot  claim  salvage  compensation  therefor,  (z)  This 
rule,  if  it  be  one,  must  be  open  to  many  exceptions,  (a) 

same  court,  21  Law  Rep.  09 ;  Beane  o.  complishing  their  pnrpoBe,  and  it  wat  kdd 

The  Mayurka,  2  Curtis,  C.  C.  72 ;  Meaner  that  they  were  entitled  to  salvage,  on  the 

V.  Suffolk  Bank,  1  Law  Rep.  249 ;  The  ground  tihat  their  services  exceeded  the 

Holder  Borden,  Sprague,  144.  duty  they  owed  to  the  ship. 

(u)  Where  a  ship  is  abandoned  at  sea  (v)  See  The  Jonge  Bastiaan,  5  Rob. 

by  most  of  her  crew,  the  contract  of  Adm.  822 ;  The  Bee,  Ware,  332 ;  Clarke 

those  who  remain  is  considered  at  an  end.  t^.  Brig  Dodge  Healy,  4  Wash.   C.  C. 

Mason  i;.  Ship  Blaireau,  2  Cranch,  240 ;  661. 

The  Sch.  Triumph,  Sprague,  428;  The  (x)  The  Mountaineer.  2  W.  Rob.  7; 

Florence,  20  Eng.  L.  &  £q.  607.     See  The  Centurion,  Ware,  488 ;  The  Balti- 

Taylor  t^.  Ship  Cato,  1  Pet.  Adm.  48.    In  more,  2  Dods.  132  ;  The  Roe,  1  Swabey, 

Montgomery  v.  The  T.  P.  Leathers,  1  Adm.  84 ;  The  Janet  Mitchell,  1  Swabey, 

Newb.  Adm.  421,  it  was  hdd,  that  where  Adm.  Ill;  The  Ship  Henry  Ewbank,  1 

a  steamboat,  which  was  on  fire,  was  sur-  Sumner,  400. 

rendered  by  the  captain  to  the  master  of         (.y)  Bond  v.  Brig  Cora,  2  Wash.  C.  C. 

another  boat,  the  contract  of  a  pilot  was  80 ;   McGinnis  r.  Steamboat  Pontiac,  1 

dissolved,  and  he  might  be  a  salvor.  Newb.  Adm.  130,  5  McLean,  359 ;  The 

(v)  In  The  Mary  Hale,  Marvin  on  Hope,  8  Hagg.  Adm.  428. 
Salvage,  161,  the  vessel  was  wrecked.  \z)  The  Branston,  2  Hagg.  Adm.  3, 

and  the  mate  and  four  seamen  crossed  note. 

the  Gulf  Stream  in  an  open  boat,  a  dis-         (a)  See  Newman  v.  Walters,  3  B.  &  P. 

tance  of  one  hundred  and  eighty  miles,  to  612 ;  The  Two  Friends,  1  Rob.  Adm.  285 ; 

procure  assistance  to  take  off  the  psssen-  Clayton  v.  Ship  Harmony,  1  Pet  Adm. 

gers  and  cargo.     They  succeeded  in  ao-  70. 
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A  pilot  cannot  claim  as  salvor,  for  any  exertions  or  services  ren- 
dered as  pilot,  and  within  the  line  of  his  duty,  (i)  ^ 

The  owner  of  the  saving  vessel  shares  largely  in  the  salvage 
clainiy  because  his  vessel  usually  incurs  some  peril  by  the  render- 
ing of  the  services,  (c?)  and  always  by  the  deviation  annuls  its  in- 
surance, ((2)  unless  that  deviation  be  for  the  purpose  of  saving 
life,  (e) 

*  There  may  be  two  or  more  different  sets  of  salvors.  *  819 
But  salvors  of  property  derelict  acquire,  by  taking  posses- 
sion thereof,  a  vested  interest  in  the  property,  which  is  only  lost 
by  their  abandonment  of  it.  (/)  Salvors  saved  by  other  salvors 
do  not  lose  their  claim ;  (^)  and  a  second  set  has  no  right  to  inter- 
fere with  the  first  set,  without  a  belief,  on  reasonable  grounds, 
that  their  assistance  or  interference  is  necessary  to  save  the  prop- 
erty from  destruction,  (h)  If  they  render  their  assistance  unnec- 
essarily, and  without  request,  their  services  inure  to  the  benefit  of 
the  first  salvors,  (i)  Where  there  are  two  or  more  sets  of  salvors, 
all  having  a  just  claim,  the  salvage  compensation  is  divided  among 
all,  in  such  proportions  as  the  admiralty  court  deems  proper.  (^  ) 


(6)  The  Camberland,  9  Jurist,  191; 
The  Johannes,  6  Notes  of  Cases,  288; 
The  City  of  Edinburgh,  2  Hagg.  Adm. 
S3S ;  The  JoDge  Andries,  1  Swa&y,  Adm. 
229.  d08.  In  England,  pilotage  is  defined 
to  be  "  the  conducting  a  vessel  into  port 
in  the  ordinary  and  common  course  of 
narigation,"  and  it  is  not  simple  pilotage 
*'  when  a  vessel  from  real  danger,  or  from 
what  may  afterwards  turn  out  to  be  an 
unfounded  alarm,  is  seeking  a  port  of 
safety,  out  of  the  course  of  her  intended 
voyage/'  The  Elizabeth,  8  Jurist,  305 ; 
Tlie  Persia,  1  Spinks,  Adm.  166;  The  In- 
dustry, 3  Hagg  Adm.  208 ;  The  Hedwig, 
1  Spinks,  19.  The  decisions  in  this  coun- 
try are  conflicting.  See  Sch.  Wave  v. 
Hyer.  2  Paine,  C.  C.  131;  Dulany  v. 
Sloop  Peragio,  Bee,  212 ;  Dexter  v.  Bark 
Richmond,  4  Law  Rep.  20 ;  Callagan  v, 
Hallett,  1  Caines,  104 ;  Love  v.  Hmckley, 
Abbott,  Adm.  436;  Hand  v.  The  Elvira, 
Gilpin,  60;  The  Brig  Susan,  Sprague, 
499;  Hobart  v.  Drogan,  10  Pet.  l(fe ;  Lm 
p.  Ship  Alexander,  2  Paine,  C.  C.  466 ; 
Hope  v.  Brig  Dido.  id.  248. 

(e)  The  San  Bemado,  1  Rob.  Adm. 
178;  The  Roe,  1  Swabey,  Adm.  84; 
Evans  v.  Ship  Charles,  1  Newb.  Adm.  329 ; 
The  Nathaniel  Hooper,  8  Sumner,  542. 


(d)  See  Bond  v.  Brig  Cora,  2  Wash. 
C.  C.  80;  The  Nathaniel  Hooper,  3  Sum- 
ner, 678;  Barrels  of  Oil,  Sprague,  91. 
But  in  The  Deveron,  1  W.  Rob.  180,  Dr. 
LuthingUm  held,  that  in  apportioning  the 
remuneration  in  salvage  cases  every  ves- 
sel was  to  be  considered  as  uninsured,  on 
account  of  the  inconvenience  of  considei^ 
ing  in  each  case  whether  a  vessel  had 
forfeited  its  insurance.  See  also  The 
Orbona,  1  Spinks,  Adm.  161. 

(e)  Crocker  v.  Jackson,  Sprague,  141. 
(/*)  The    Dantzic   Packet,  3    Hagg. 

Adm.  883;  The  Qlory,  2  Eng.  L.  &  Eq. 
661 ;  The  Samuel,  4  Eng.  L.  &  Eq.  581. 

(g)  The  Ship  Henry  Ewbank,  1  Sum- 
ner, 400;  The  Jonge  Bastiaan,  5  Rob. 
Adm.  322 ;  The  Watt,  2  W.  Rob.  70. 

(A)  Hand  v.  The  Elvira,  Gilpin,  60; 
The  Maria,  Edw.  Adm.  175 ;  The  Sam- 
uel, 4  Eng.  L.  &  Eq.  581 ;  The  Amethyst, 
Daveis,  20. 

(i)  The  Blenden  HaU,  1  Dods.  414; 
The  Fleece,  3  W.  Rob.  278;  The  Mary, 
2  Wheat.  123. 

ij)  The  Barque  Island  City,  1  Black, 
121 ;  The  Jonge  Bastiaan,  5  Rob.  Adm. 
322;  Cowell  v.  The  Brothers,  Bee,  186; 
The  Samuel,  4  Eng.  L.  &  Eq.  581. 


^  But  a  pilot  may  be  remunerated  for  salvage  services  when  the  services  were  such 
as  he  was  not  bound  to  render,  as  where  a  vessel  was  drifting  in  a  storm  upon  the 
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All  the  salyore  may  join  in  one  libel.  Thej  may  have  separate 
libels  if  the  rights  of  the  parties  are  adverse  to  each  other ;  (it) 
but  if  different  libels  are  filed  unnecessarily,  the  cost  of  such  need- 
less libels  will  not  be  charged  on  the  proceeds.  (I) 


5.    Or  Saltaob  Compbhsation. 

This  is  never  merely  pay,  or  in  the  nature  of  wages.  It  is  al- 
ways a  reward,  (m)  The  amoimt  is  determined  by  tiie  danger  in- 
curred, by  the  skill  manifested,  by  the  difficulty  of  the  service,  and  by 
its  duration,  (n)  There  is  for  no  case  a  fixed  rule ;  but  ad- 
*  820  miralty  is  much  influenced  by  the  numerous  precedents  *  in 
adjudged  cases,  (o)  Still  the  court  judges  for  itself  as  to 
the  applicability  of  the  precedents.  And  it  has  been  said,  that  the 
precedents  of  ocean  salvage  are  not  applicable  with  much  force  to 
salvage  claims  for  services  rendered  on  our  western  rivers.  (/>) 

In  a  case  of  unquestionable  derelict,  while  there  is  no  absolute 
rule,  it  may  be  said,  that  very  seldom  would  less  than  one  third 
or  more  than  half  of  the  property  saved,  be  given,  (q) 

It  is  held,  that  admiralty  will  not  decree  salvage  for  saving  life 
alone,  (r)  It  would  then  indeed  have  no  property  for  its  decree 
to  take  effect  upon.  But  the  saving  of  life  is  always  considered, 
if  it  be  connected  with  the  saving  of  the  property  for  which  a 
claim  is  made.  («) 

As  the  whole  amount  of  salvage  compensation  is  subject  to  no. 
absolute  rule,  so  neither  is  its  distribution.     Generally,  however, 


{k)  The  Ship  Henry  Ewbank,  1  Sum- 
ner, 408. 

(/)  The  Ship  Henry  Ewbank,  1  Sum- 
ner, 400;  The  Sch.  boston,  1  Sumner, 
328;  Hessian  v.  The  Edward  Howard,  1 
Newb.  Adm.  622. 

(m)  The  Sarah,  1  Rob.  Adm.  313, 
note;  The  William  Beckford,  3  Rob. 
Adm.  865;  The  Hector,  3  Hagg.  Adm. 
95;  Mason  t^.  The  Blaireau,  2  Cranch, 
266. 

(n)  The  Ebenezer,  8  Jurist,  886;  The 
Wm.  Hannington,  9  Jurist,  681;  The 
Wm.  Beckford,  3  Rob.  Adm.  356 ;  The 
Brig  Susan,  Sprague,  604. 

(o)  The  Thetis,  3  Hagg.  Adm.  62;  The 
Adventure,  8  Cranch,  221. 

(p)  McGinnis  v.  Steamboat  Pontiac,  1 
Newb.  Adm.  130,  6  McLean,  C.  C.  369. 

coast,  and  some  pilots  at  the  peril  of  their  lires,  being  unable  to  board  her,  by  preceding 
and  signalling  brought  her  safely  to  anchors^.  Akerblom  v.  Price,  &c.  6o.  7  Q.  B. 
D.  189. 
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iq)  Tyson  v.  Prior,  1  Galtis.  186;  Post 
p.  Jones,  19  How.  161;  The  Elwell 
Grove,  3  Hagg.  Adm.  221.  The  old  rule 
used  to  be  to  give  one  half  the  property 
saved  in  a  case  of  derelict ;  but  there  fs 
now  no  fixed  rule,  although  this  is  usually 
given.  The  Aquila,  1  Rob.  Adm.  46; 
The  Florence,  20  £ng.  L.  &  Eq.  607 ;  Poet 
V.  Jones,  19  How.  161;   Rowe  v.  Brig 

,  1  Mason,  377;   BarreU  of  Oil, 

Sprague,  91. 

(r)  The  Zephyrus,  1  W.  Rob.  329. 

(<)  The  Aid,  1  Hagg.  Adm.  83 ;  The 
Emblem,  Daveis,  61;  Barrels  of  Oil, 
Sprague,  91.  See  the  Merchants'  Ship- 
ping Act  of  17  &  18  Vict.  c.  104,  §  469; 
The  Bartlpy,  1  Swabey,  Adm.  198 ;  The 
Coromandel,  id.  206;  The  Clarisae,  id. 
129. 
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the  owners  of  the  saving  ship  receive  one  third  of  the  amount  de- 
creed. (0  The  master  receives  about  twice  as  much  as  is  given  to  the 
mates ;  and  the  mates  receive  more  than  is  given  to  the  sailors. 

Salvage  compensation  is  allowed  generally  on  all  the  property 
saved ;  on  the  ship,  the  cargo,  (u)  and  the  freight,  (v)  Where 
public  property  is  saved,  there  is  no  authority  for  saying  that  a 
claim  would  be  allowed  for  saving  a  government  vessel,  or  a  libel 
on  the  vessel  sustained.  But  if  a  cargo  is  saved,  the  goods  of  gov- 
ernment might  perhaps  pay  the  same  rate  as  those  of  individ- 
uals, (w)  The  exceptions  to  this  general  liability  to  sal- 
vage *  appear  to  be  in  favor  of  the  mails,  (x)  and  perhaps  *  821 
ships  of  war  of  the  government  of  the  saving  ship,  (y)  of 
clothing  left  by  master  and  crew,  (z)  of  money  on  the  person  of 
a  dead  man,  (a)  of  bills  of  exchange,  (6)  of  evidences  of  debt,  and 
of  documents  of  title. 

6.    Or  Salyaob  bt  Pubuo  Abmkd  Ships. 

This  is  demandable  of  right  for  property  saved  from  pirates,  or 
from  a  public  enemy,  (<?)  or  by  a  recapture,  (i)  In  these  cases 
the  amoimt  and  the  distribution  are  generally  regulated  by  stat- 
ute. («)  But  no  salvage  is  allowed  except  to  a  ship  actually  assist- 
ing in  the  service  of  salvage.  (/) 


7.    How  THB  Claim  fob  Salyaob  Compensation  mat  bb  Babbbd. 

There  may  be  a  custom  to  render  services  gratuitously,  which 
would  bring  these  services  under  the  same  rule  which  is  applied 
to  services  rendered  as  a  legal  duty.  (^)     Thus,  it  has  been  said. 


(t)  The  Henry  Ewbank,  1  Sumner, 
400;  Mason  v.  Ship  Blairean,  2  Cranch, 
240;  The  Amethyst,  Davels,  28;  Union 
Tow-Boat  Co.  v.  Bark  Dclphos,  1  Newb. 
Adm.  412.  For  cases  where  more  than 
one  third  has  been  allowed,  see  2  Parsons 
Mar.  Law,  022,  where  this  question  is 
folly  discussed. 

(m)  The  George  Dean,  1  Swabey, 
Adm.  290 ;  The  Mary  Pleasanto,  id.  224. 

Iv)  The  Peace,  1  Swabey,  Adm.  86. 

(w)  In  The  Lord  Nelson,  Edw.  Adm. 
79,  a  claim  for  salvage  was  maintained 
a^inst  a  goTemment  transport.  No  op- 
Msition  was  made  by  govemment  In 
The  Marquis  of  Hnntly,  3  Hasg.  Adm. 
240,  a  salvage  service  was  ren£red  to  a 
government  transport,  and  a  quantity  of 
government  stores  were  saved.    The  gov- 


ernment assented  to  the  court's  decreeing 
salvage. 

{x)  Sch.  Merchant,  cited  in  Marvin  on 
Salvage,  132. 

(y)  The  Comus,  2  Dods.  404. 

(f )  The  Rising  Sun,  Ware.  878. 

(a)  The  Amethyst,  Daveis,  29.  The 
expense  of  his  interment  was  aUowed  out 
of  this  money. 

(6)  The  Emblem,  Daveis,  01. 

(c)  Talbot  V.  Seamen,  1  Cranch,  L 

(d)  Sch.  Adeline,  0  Cranch,  244. 

(c)  Act  of  1800,  c.  14,  2  U.  8.  Stats,  at 
Large,  10. 

(/)  The  Dorothy  Foster,  0  Rob. 
Adm.  88. 

ig)  The  Harriot,  1  W.  Rob.  439.  See 
The  Swan,  id.  68;  Williamson  v.  Brig 
Alphonso,  1  Curtis,  C.  C.  370. 
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that  it  is  a  custom  for  steamers  on  the  Mississippi  to  draw  others 
off  a  sand-bar^  without  compensation.  (A)  A  custom  in  one  port 
is  not  binding  on  ships  of  other  ports,  which  render  salvage  ser- 
vices at  the  port  where  the  custom  prevails,  (i) 

If  ships  sail  as  consorts  under  a  contract  to  assist  each  other, 
neither  can  claim  salvage  compensation  for  services  rendered  un- 
der this  contract,  (y  )  The  contract  itself  maj  be  implied  from 
circumstances.  It  may  be  a  question,  how  far  a  claim  for  salvage 
compensation  may  be  made,  when  both  vessels  belong  to  the  same 
owner,  (k)  We  see  no  sufficient  reason,  however,  why  the  fact 
should  bar  the  claim  of  salvage  for  the  master  and 
*  322  *  crew,  imless  the  vessels  are  consorts  under  a  contract  as 
above  stated. 

Salvage  services  are  sometimes  rendered  under  a  special  bar- 
gain made  with  the  salvors,  at  the  time  of  salvage ;  but  admiralty 
would  pay  no  great  regard  to  such  a  contract,  unless  it  were  equi- 
table, and  conformed  to  the  merits  of  the  case,  and  made  by  par- 
ties capable  of  judging  as  to  their  obligations,  with  a  clear 
understanding  of  the  nature  of  the  agreement.  (Z)  ^  And  the 
bargain  must  be  distinct  and  explicit  as  to  the  amount  and 
terms,  (m) 

By  an  important  and  established  rule  all  salvage  compensation 
is  wholly  forfeited  by  an  embezzlement  of  the  property  saved ;  (n) 
but  this  forfeiture  only  extends  to  guilty  parties,  and  innocent  co- 
salvors  are  not  affected  thereby.  (<?) 

On  the  trial  of  salvage  cases,  salvors  are  competent  witnesses 
for  themselves  and  for  each  other.  (j>}    This  competency  arises 


(A)  Montgomery  v.  The  T.  P.  Lea- 
then,  1  Newb.  Adm.  420. 

(i)  The  Red  Rover,  3  W.  Rob.  160. 

( f)  The  Zephyr,  2  Hagg.  Adm.  43. 

(i)  The  Margaret,  2  Hagg.  Adm.  48, 
note. 

(/)  The  Malgraye,  2  Hagg.  Adm.  77 ; 
Bondies  v,  Sherwood,  22  How.  214  ;  The 
Whitaker,  Sprague,  282;  Post  v.  Jones, 
19  How.  160;  Eads  v.  Steamboat  H.  D. 
Bacon,  1  Newb.  Adm.  280;  Williams  v. 
Barge  Jenny  Lind,  id.  443. 


(m)  The  True  Blue,  2  W.  Rob.  176; 
The  Henry,  2  Eng.  L.  &  Eq.  664;  The 
Resultatet,  22  id.  620;  The  British  Em- 
pire, 6  Jurist,  608 ;  The  William  Luahing- 
ton,  7  Notes  of  Cases,  361. 

(fi)  Sch.  Dore.  1  Gallis.  685;  The 
Bello  Comines,  6  V^heat.  162. 

(o)  The  Barque  Island  City,  1  Black, 
121 ;  Mason  v.  Ship  Blaireau,  2  Cranch, 
240. 

Ip)  The  Elizabeth  &  Jane,  Ware,  36. 


1  One  put  in  posssesion  by  the  master  of  a  ship  and  cai^go  after  the  stranding  of  the 
former,  with  authority  to  act  for  the  benefit  of  all  concerned,  has  a  lien  on  the  cargo 
for  his  charges  incurred  for  the  purpose  of  saving  it  as  Against  the  owner,  though  incurred 
without  his  authority,  the  claim  being  analogous  to  ^neral  avera^  or  salvage ;  and  the 
owner's  agent,  to  whom  the  bills  of  lading  have  been  handed  for  the  sake  of  obtaining 
possession  of  the  cargo,  is  impliedly  authorised  to  bind  the  owner  to  pav  such  chaiges 
on  condition  of  the  cargo  being  given  np.    Hingston  p.  Wendt,  1  Q.  B.  t),  367. 
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from  necessity.  In  cases  of  the  greatest  importance,  as  generally 
in  cases  of  derelict,  there  are  and  can  be  no  other  witnesses  as  to 
tlie  material  facts  of  the  case,  but  the  salvors.  But  their  interest 
in  the  result  demands  that  their  testimony  should  be  carefully 
weighed,  and  as  their  competency  arises  from  necessity,  it  is 
limited  by  necessity ;  and  for  independent  facts,  which  may  be 
proved  by  other  testimony,  such  testimony  should  be  de- 
manded. (9) 

We  should  also  strongly  insist  upon  another  rule,  grounded  on 
the  competency  of  the  salvors,  and  necessary  to  secure  or  induce 
their  veracity.  It  is,  that  positive  and  material  falsehood  should 
be  regarded  as  an  embezzlement  of  the  truth ;  and  should  work  a 
forfeiture,  in  the  same  way  and  to  the  same  extent  as  an  embez- 
zlement of  the  property. 

Salvage  claims  may  undoubtedly  be  barred  by  lapse  of 
time,  *  for  an  admiralty  court,  Uke  a  court  of  equity,  does    *  828 
not  regard  or  enforce  stale  claims,  (r) 


D.  —  Of  Q-eneral  Average. 

More  than  three  thousand  years  ago,  the  commerce  of  the 
Mediterranean  appears  to  have  been  governed  by  the  laws  of 
Rhodes ;  so  called,  because  they  originated  in  that  island,  then  a 
mart  of  commerce.  One  of  its  rules  has  survived  to  this  time,  and 
is  now  a  universal  rule  of  commerce,  and  is  likely  to  remain  so  ; 
because  it  is  founded  equally  upon  justice  and  expediency.  This 
rule  is  the  rule  of  general  average.  Substantially,  the  rule  is  this ; 
that  where  maritime  property  is  in  peril,  and  the  sacrifice  of  a  part 
is  made  for  and  causes  the  safety  of  the  rest,  that  which  is  saved 
contributes  to  make  up  the  loss  of  that  which  is  sacrificed.  («) 

The  justice  of  this  rule  is  obvious.  And  its  expediency  is 
equally  certain,  though  it  may  not  be  so  obvious.  If,  when  a  ship 
with  its  cargo  were  in  peril,  and  some  of  the  goods  must  be 
thrown  over,  to  save  the  rest,  and  what  was  thus  thrown  over  was 
wholly  lost  with  no  indemnity  to  the  owner,  the  question  would 

{q)  The  Boston,  I  Sumner,  846;  The  Roman  civil  law  (Dig.  14, 2),  is  as  fol- 

HenxT  Ewbank,  id.  432.  lows :  "  Lege  Rhodia  cavetur,  ut  si  levan- 

(r)  The  Rapid,  8  Hara.  Adm.  419;  dsB  navis  gratia  jactus  mercium  factus 

The  Samuel,  4  Eng.  L.  &  Eq.  581.  est,  omnium  contributione  sarciatur  quod 

(s)  This  rule,  as   preserved   in   the  pro  omnibus  datum  est.'' 


r> 


443 


824 


THE  LAW  OP  0ONTRAGT8. 


[book  in. 


always  arise,  which  of  the  freighters  should  thus  suffer.  Each 
freighter  would  then  endeavor  to  protect  himself,  either  by  exert- 
ing an  undue  influence  over  the  master,  who  should  tiliink  of 
nothing  but  the  safety  of  the  whole  property  in  his  charge,  or  by 
taking  care  that  their  goods  were  placed  in  tiie  ship  beyond  easy 
reach,  or  by  sending  some  one  in  the  ship  to  look  after  their 
goods,  or  by  some  other  means.  Whereas,  in  such  a  peril  the 
master  should  be  at  perfect  liberty  to  select  for  destruction,  just 
that  property  the  loss  of  which  would  best  promote  the  safety  of 
the  rest.  The  law  of  general  average,  which  is  known  to  have 
been  in  force  in  England  about  six  hundred  years  ago,(e)  is 
therefore  universally  in  force,  and  various  subsidiary  rules  are 
generally  recognized  for  the  purpose  of  making  this  law  efficient 

and  just  in  its  operation. 
«  324        *  From  the  reason  of  the  rule  it  follows,  that  the  owner 

of  the  goods  sacrificed  is  not  repaid  their  full  value,  because 
if  he  were  he  would  have  the  advantage  of  being  the  only  one  that 
did  not  lose,  (u)  But  the  contributions  are  determined  thus ; 
the  value  of  the  whole  property  at  risk  is  ascertained,  and  then 
the  value  of  the  property  sacrificed ;  this  last  value  forms  a  cer- 
tain percentage  of  the  larger  value ;  and  all  the  property  saved 
pays  that  percentage  of  what  is  saved,  to  the  owner  of  the  prop- 
erty lost ;  and  thus  he  loses  the  same  percentage  or  proportion 
with  the  other  owners. 

There  are  three  essential  elements  of  general  average.  First, 
the  sacrifice  must  be  voluntary;  second,  it  must  be  necessary; 
third,  it  must  be  successful,  (v)  ^ 


1.    Thb  Sagxificb  must  bjb  Voluhtast. 

General  average  usually  occurs  by  a  jettison  of  the  cargo,  to 
lighten  the  ship ;  or  by  cutting  away  the  masts  and  sails  or  rigging 
to  relieve  the  ship,  which  is  substantially  a  jettison  of  them,  (w) 

(t)  Probably  the  earliest  English  re- 

?orted  case  on  this  subject  is  Hicks  v. 
alington,  32  Eliz.  F.  Moore,  297.  In 
1285,  Edward  I.  sent  to  the  Cinque  Ports 
letters  patent,  declaring  what  goods  were 
liable  to  contribution.  See  1  Rymer, 
FoBdera,  8d  ed.  p  240. 

(u)  Simonds  r.  White,  2  B.  &  C.  806 ; 
Lee  V.  Grinnell,  5  Duer,  431. 


{v)  Barnard  v,  Adams,  10  How.  803 ; 
Sturgess  t;.  Carj,  2  Curtis,  C.  C.  66; 
Nimick  v.  Holmes,  26  Penn.  State,  866. 

{w)  Wfilker  v.  United  SUtes  Int.  Co. 
11  S.  &  R.  61 ;  Sims  v.  Gumej,  4  Binn. 
626 ;  Porter  v.  Providence  Ins.  Ca  4  Ma- 
son, 298 ;  Greely  v.  Tremont  Ins.  Co.  9 
Cush.  416;  Scudder  v.  Bradford,  14  Pick. 
13. 


1  For  a  definition  of  '<  sacrifice,"  see  Shepherd  v.  Kottgen,  S  C.  P.  D.  685,  per 
BreU,  L.  J. 
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A  principal  difficulty  here,  is  to  discriminate  betwe^i  a  volun- 
tary sacrifice,  and  a  loss  by  a  peril  of  the  sea.  Supposing  sails 
are  hoisted  to  get  a  vessel  off  a  leo^hore,  which  may  be  probably 
blown  away,  or  an  anchor  cast  on  a  rocky  bottom  likely  to  chafe 
and  cut  the  cable,  or  catch  and  break  the  anchor ;  and  there  may 
be  many  such  cases.  The  general  rule  must  be,  that  nothing  of 
this  kind  creates  a  claim  of  general  average,  unless  it  was  not 
only  done  for  the  purpose  of  saving  the  ship  and  cargo  from  peril, 
but  was  done  under  peculiar  circumstances,  which  made  the  loss 
of  the  sails  or  cable  or  other  property  almost  certain,  and  unless 
it  would  not  have  been  done  but  to  save  the  rest.  But  even  then 
it  would  be  difficult  to  discriminate  such  cases,  from  the  common 
effects  and  perils  of  navigation,  which  every  ship  is  bound  to 
encounter,  (x) 

*  There  is  one  kind  of  sacrifice  that  has  raised  difficult  *  825 
questions,  which  has  passed  repeatedly  under  adjudication. 
This  is  the  case  of  the  voluntary  stranding  of  the  ship,  by  the 
master.  We  apprehend,  however,  that  the  difficulty  which  tills 
case  presents,  lies  not  in  Hie  principle,  but  in  the  application  of  it. 
A  ship  is  voluntarily  stranded  by  the  master,  when  its  wreck  is 
inevitable  or  nearly  so,  and  the  master  seeks  a  favorable  place, 
where  the  safety  of  ship,  cargo,  or  life  may  be  more  probable. 
Now,  if  the  master,  having,  and  believing  that  he  has  at  ihe  time, 
a  chance  of  saving  his  ship,  which  is  real  and  of  value,  though  not 
a  probability,  voluntarily  casts  this  chance  away,  for  the  purpose 
of  saving  his  cargo,  the  cargo  saved  should  contribute  to  pay  for 
the  loss  of  the  ship.  But  if  the  ship  must  be  lost  at  any  rate,  the 
mere  fact  of  losing  it  in  one  place  rather  than  in  another,  cannot 
give  to  the  ship  a  claim  against  the  cargo.  We  confess,  how- 
ever, that  the  cases  on  this  subject  are  not  reconcilable  with  this 
principle,  or  with  any  principle,  or  with  each  other,  (y)  If  in 
consequence  of  the  stranding  the  vessel  is  totally  lost,  there  is  a 
conflict  of  authonty  whether  the  cargo  is  liable  to  contribute,  but 


{x)  See  Walker  v.  United  States  Ins. 
Ck).  11  8.  &  R.  61 ;  Birkley  v.  Presgraye,  1 
East,  200 ;  2  PhilUps  Ins.  {  1286. 

(jf)  The  leading  case  on  this  point  is 
Barnard  v,  Adams,  10  How.  270.  The 
Tessel  was  drifting,  in  a  gale,  towards  a 
roclcy  and  dangeroos  part  of  the  ooast» 
on  wlileh,  if  she  had  stmck,  slie  mnst  in- 
eritablj  have  perished,  tooether  with  the 
crew  and  cargo.   To  ayoid  this  peril,  she 


was  steered  along  the  coast,  and  finallr 
run  on  a  beach,  and  aU  the  cargo  sared. 
This  was  held  to  be  a  case  for  contribu- 
tion. See  also  Sturgess  v.  Carr,  2  Curtis, 
C.  C.  69 ;  Rejnolds  v.  Ocean  Ins.  Co.  22 
Pick.  191 ;  Merithew  v.  Sampson,  4  AUen, 
192;  Rea  v.  Cutler,  Spraffue,  186;  Sims 
9.  Oumey,  4  Blnn.  618;  Meech  r.  Robin- 
son, 4  wWt  860;  WaUcer  «.  United 
States  Ins.  Co.  11  8.  ft  R.  61. 
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the  rule  seems  now  to  be  settled  in  favor  of  contribution  in  such 
a  case,  (z) 

Mere  expenses  often  constitute  an  average  loss.  Suppose  tliat 
some  sea  peril  injures  a  ship,  and  compels  her  to  go  out  of  her 
way  to  a  port  of  repair,  can  the  ship  claim  indemnity  for  the  expen- 
ses of  repair,  or  for  the  wages  and  provisions  while  going  to  seek 

repair  ?  Here  also  the  cases  and  the  usages  are  not  agreed 
*326    or  certain.    We  should  say,  however,  if  we  applied  *to 

this  question  only  the  general  principles  of  general  average, 
that  the  ship  has  no  such  claim,  unless  the  repairs  were  them- 
selves made  necessary  by  an  injury,  caused  or  sustained,  for  the 
purpose  of  saving  the  property ;  or  unless  the  repairs  were  only 
temporary  repairs,  of  no  permanent  value  to  the  ship,  and  were 
needed  and  made  only  to  enable  the  ship  to  save  and  transport 
the  cargo.  If  repairs  were  made  at  a  certain  time  and  place  for 
the  sake  of  the  cargo,  which  but  for  this  cause  would  have  been 
made  elsewhere  at  less  cost,  then  the  difference  in  the  cost  comes 
within  the  reason  and  equity  of  general  average,  (a)  ^ 

As  to  the  expenses  incurred  by  seeking  repair,  the  authorities 
are  still  more  conflicting.  It  would  seem  from  the  English  cases, 
that  wages  and  provisions  do  not  come  into  general  average,  unless 
this  expense  was  incurred  in  seeking  or  obtaining  repairs  of  an 
injury,  which  was  itself  an  average  loss.  Thus,  whether  a  mast 
were  cut  away  to  save  ship  and  cargo,  or  blown  away,  it  would  be 
equally  necessary  for  the  ship  to  seek  a  port  of  repair,  and  her  ex- 
penses would  be  the  same  in  both  cases.  But,  in  the  first  case, 
where  the  mast  was  cut  away,  the  wages  and  provisions  would 
come  under  general  average,  because  the  repairs  would  have  been 
made  necessary  by  a  voluntary  sacrifice.    In  the  second,  where 

(x)  Ck>l.  Ins.  Ck>.  r.  Ashhy,  18  Pet  Tucker,  4  CaU.  846 ;  Bradhont  o.  Col. 

881 ;  Gaze  v.  Reillj,  8  Wash.  C.  C.  298,  Ins.  Co.  9  Johns.  9 ;  Marshall  v.  Gamer, 

nom.  Gaze  v.  Richards,  2  S.  &  R.  287,  note ;  6  Barb.  894. 

Grayo.  Wain.  2  S.&R.  229;  Mut.  Safety  (a)  See    Padelford    v.   Boardman,   4 

Ins.  Co.  V.  Cargo  of  the  Brig  George,  Maes.  648 ;  Ross  v.  Ship  Active,  2  Wash. 

Olcott,  Adm.  89 ;  Barnard  v.  Adams,  10  C.  C.  226 ;  Jackson  v,  Charnock,  8  T.  R. 

How.  270 ;  Merithew  v.  Sampson,  4  Allen,  609 ;  Brooks  v.  Oriental  Ins.  Co.  7  Pick. 

192.    The  authorities  against  contribu-  269 ;  Hassam  v.  St.  Louis  Perpet.  Ins.  Co. 

tion   in  such  a  case  are  Emerigon,  c.  7  La.  An.  11 ;  Sparks  v,  Kittredge,  9  Law 

zii.  §  xli.,  Meredith's  ed.  476 ;  Eppes  v.  Rep.  818. 

^  As  to  whether  expenses  incurred  in  discharging,  warehonsinf?,  and  reshipping 
eai^,  pilotage,  port  charges,  and  other  expenses  of  leaving  port,  where  a  vessel  was 
obliged  to  put  into  port  to  make  repairs  occasioned  bv  a  general  average  sacrifice,  are 
themselves  a  subject  of  general  average,  see  Atwood  v,  Sellar,  4  Q.  B.  D.  842 ;  5  Q.  B. 
D.  886. 

446 


CH.  XYI.] 


LAW  OF  SHIPPING. 


•827 


the  maBt  was  blown  away,  the  wages  and  provisions  would  not  come 
under  general  average,  because  the  repairs  would  not.  (6)  In  this 
country,  however,  it  seems  to  be  the  usage  and  perhaps  the  law, 
that  as  in  both  cases  and  equally  the  ship  seeks  repairs  for  the 
safety  of  the  ship  and  cargo,  the  expense  of  seeking  it  falls  on 
ship  and  cargo,  (e)  ^  although  the  cost  of  the  repairs  themselves 
might  rest  upon  the  ship. 

All  maritime  property  consists  of  the  ship,  the  cargo, 
and  the  *  freight.  All,  or  a  portion  of  all  or  of  each,  may  *  827 
have  been  saved  by  a  sacrifice  of  some  other  portion ;  and 
whatever  is  thus  saved,  contributes  to  whatever  is  thus  lost.  The 
application  of  this  rule  is  indefinitely  diversified,  no  two  cases  pre- 
senting precisely  the  same  circumstances ;  and  we  give  in  our  notes 
leading  cases  illustrative  of  the  principal  questions  which  have 
thus  arisen,  (d)  ^ 

It  may  be  well  to  add,  that  the  law-merchant  discourages  the 
carrying  of  goods  on  deck,  in  part  from  the  greater  danger  to 
goods  so  carried,  but  more  from  the  hindrance  of  navigation,  and 


(6)  This  distinction  was  taken  in 
F6wer  v.  VHiitmore,  4  M.  &  8.  14t ;  but 
it  is  doubtful  whether  it  is  jastifled  bv 
the  preceding  case  of  Plammer  v.  Wild- 
man,  3  M.  &  S.  482.  See  also  Hallett  v. 
Wigram,  9  C.  B.  680 ;  De  Vaoz  v,  Salva- 
dor, 4  A.  &  £.  420. 

(c)  Walden  v.  Le  Roy,  2  Catnes,  263 ; 
Thornton  v.  XL  S.  Ins.  Co.  3  Fairf .  160 ; 
Padelford  v.  Boardman,  4  Mass.  648; 
Potter  V.  Ocean  Ins.  Co.  3  Sumner,  27  ; 
The  Brig  Biary,  Spragne,  17 ;  Bixby  v, 
FrankUn  Ins.  Co.  8  Pick.  86;  Giles  v. 
Eagle  Ins.  Co.  2  Met.  140;  Greely 
V.  Tremont  Ins.  Co.  0  Gush.  421. 

{d)  Expenses  of  lighterage.  Hejliger 
V.  N.  Y.  Ins.  Co.  11  Johns.  86;  Lewis  v. 
WiUiams,  1  Hall,  430.  Goods  lost  after 
they  are  put  in  lighters  for  the  common 
benefit,  are  contributed  for.  Lewis  v. 
Williams,  1  Hall,  430.  Expense  of 
storatre  of  cargo.  Barker  v.  Phoenix 
Ins.  Co.  8  Johns.  318;  Hall  v.  Janson, 
4  Ellis  &  B.  600.  Damage  to  goods 
while  stored.  Hennen  v,  Monro,  16 
Mart.  La.  440.    But  see  The  Brig  Mary, 


Spragne,  17;  Bond  v.  The  8aperb,  1 
Wallace,  Jr.  366.  Pumping  out  a  sliip. 
Orrok  v.  Commonwealth  Ins.  Co.  21 
Pick.  460;  Nelson  v.  Belmont,  6  Duer, 
826.  Scuttling  a  vessel.  Nelson  v.  Bel- 
mont, 6  Duer,  810 ;  Lee  v.  Grinnell,  id. 
400.  Ransom.  Maisonnaire  v,  Keating, 
2  Gallis.  338;  The  Hoop,  1  Rob.  Adm. 
201 ;  Ricord  v.  Bettenham,  8  Burr.  1734  , 
Welles  V.  Gray,  10  Mass.  42 ;  Clarkson 
V.  Phoenix  Ins.  Co.  0  Johns.  1 ;  Douglas 
V.  Moody,  0  Mass.  648 ;  Sansom  v.  Ball, 
4  Dall.  460.  Delay  by  embargo  is  not  a 
subject  of  arerage.  Da  Costa  v,  Newn- 
ham,  2  T.  R.  407 ;  M'Bride  v.  Mar.  Ins. 
Co.  7  Johns.  431 ;  Penny  v.  N.  Y.  Ins.  Co. 
8  Caines,  166.  Expenses  incurred  after 
capture  are  a  charge  on  the  subject 
benefited.  Spafford  9.  Dodge,  14  Mass. 
66 ;  Peters  v.  Warren  Ins.  Co.  1  Story, 
460;  Jumel  v.  Marine  Ins.  Co.  7  Johns. 
412.  If  a  part  of  a  cargo  is  sold  to  raise 
funds  for  tne  common  good,  this  is  com- 
pensated for.  The  Ship  Packet,  8  Mason, 
260;  Giles  v.  Eagle  Ins.  Co.  2  Met.  144; 
The  Maiy,  Sprague,  61. 


1  Barker  v.  Baltimore,  Ac  R.  Ca  22  Ohio  St  46. 

*  A  ship's  spare  spars  and  some  of  the  cargo  burnt  as  fuel,  after  the  supply  of  coal 
£ulcd,  for  ue  dfonkey  engine  used  in  pumping  out  the  ship  in  order  to  avert  tM  loss  of 
the  ship  and  cargo,  are  a  subject  of  general  arerage.  Robinson  v.  Price,  2  Q.  B.  D.  91 ; 
2  Q.  B.  D.  295.  Backus  v,  Coyne,  45  Mich.  584.  decided  that  cam  lightered  away  to 
saTe  a  vessel  and  the  rest  of  the  caxgo  is  not  liable  to  contribute  for  the  subsequent  ex- 
penses of  saving. 
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the  conBequent  increase  of  danger.  Therefore,  if  goods  are  car- 
ried on  deck  and  jettisoned,  this  loss  gives  no  claim  for  contritm- 
tion.  (e)  If  the  owner  consented  to  their  being  so  carried,  he 
bears  his  whole  loss.  (/)  If,  without  his  consent,  the  master  so 
carried  them,  the  shipper  of  the  goods  may  claim  his  whole  loss . 
from  the  owner,  as  a  loss  from  unsafe  and  improper  lading  by  the 
fault  of  the  master.  (^)  If  the  goods  are  carried  on  deck  in  con- 
formity with  an  established  and  known  usi^,  the  shipper  would 
have  a  claim  on  the  vessel,  and  also  probably  on  the  goods  on 
deck.  (A) 

Loss,  by  decree  of  salvage  compensation,  is  always  set- 
*  328    tied  *  on  the  principles  of  general  average.  (%)    A  loss  by 
collision  is  not.  (/) 

2.    Thb  Saoxifiob  must  bb  Nbcbssaxt. 

It  is  seldom  that  this  question  occurs  in  practice.  If  the  sacri- 
fice be  without  necessity,  he  who  causes  it  must  be  responsible  for 
his  folly  or  his  wickedness. 

It  must  be  remembered,  however,  that  the  necessity  for  the 
sacrifice  may  be  either  real  or  apparent ;  for  if  it  seemed  real  at 
the  time,  and  existing  circumstances  justified  a  master  possessed 
of  honesty  and  reasonable  discretion  in  making  the  sacrifice,  it 
would  be  sufficient  to  found  a  general  average  claim,  although 
subsequent  circumstances  might  show  that  it  was  in  fact  unneces- 
sary. (A) 

Formerly,  to  guard  against  wasteful  and  unnecessary  loss,  the 
law-merchant  required  the  master  to  consult  formerly  his  officers 
and  crew,  and  only  with  their  consent  make  a  jettison.  But, 
whether  because  sailors  have  grown  worse  or  masters  better,  or  for 
some  other  reason,  the  rule  is  now  no  longer  recognized,  (!)  and 


(«)  Smith  V.  Wright,  1  Caines,  43; 
Lenox  v.  United  Ins.  Co.  8  Johns.  Cat. 
178 ;  Cram  v.  Aiken,  12  Maine,  229 ;  and 
cases  infra. 

{/)  Lawrence  v.  Mintom,  17  How. 
100;  Sayward  v.  Stevens,  3  Gray,  97; 
Sproat  t*.  Donnell,  26  Maine,  186. 

ig)  The  Paragon,  Ware,  822 ;  Barber 
V.  Brace,  8  Conn.  9 ;  Creery  r.  Holly,  14 
Wend.  26;  Gould  v.  Oliver,  2  Man.  &  G. 
206,  4  Bing.  N.  C  134. 

{h)  Gould  o.  OUver.  4  Bing.  N.  C.  184, 
2  Man.&  G.  208;  Hurley  v.  Mil  ward, 
1  Jones  &  C.  Irish  Excb.  224;  Hurif  v. 
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Moody,  4  Bosw.  210;  Gaiett  v.  Ellis,  11 
111.  579. 

(i)  Heyliger  v.  N.  T.  Ins.  Co.  11  Johns. 
86;  Peters  v.  Warren  Ins.  Co.  1  Story, 
468;  The  Mary,  Sprague,  61. 

{j  )  Peters  v,  Warren  Ins.  Go.  8  Sum- 
ner, 389, 1  Story,  463. 

{k)  Lawrence  v.  Mintum,  17  How.  100. 
110 ;  Dupont  de  Nemours  v,  Vance,  h^ 
id.  166 ;  (docker  v.  Jackson,  Sprague,  141. 

(/)  Birkley  i;.  Presgrave,  1  East,  220; 
Sims  V,  Gumey,  4  Blnn.  618;  Col.  Ins. 
Co.  0.  Ashby,  18  Pet  843;  Nimick  v. 
Holmes,  26  Penn.  State,  872. 
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the  practice  i»  very  unusual.  Indeed  a  resort  to-  it  now  might 
almost  excite  suspicion,  for  the  law  merchant  clothes  the  master 
with  absolute  authority  in  all  such  cases,  and  lays  upon  him  a 
corresponding  responsibility. 


S.    Thb  Sacbivics  mitst  be  Succbssful. 

• 

On  this  point  it  might  be  enough  to  say,  that  if  the  property  be 
not  saved,  there  is  nothing  for  which  contribution  should  be  made. 
If  there  is  nothing  which  is  benefited  by  the  sacrifice,  the  whole  foun- 
dation of  the  claim  of  general  average  has  no  existence,  (m) 

*  Questions  under  this  principle  have  arisen  chiefly,  if  not  *  329 
altogether,  where  expenses  have  been  incurred  and  contri- 
bution demanded  for  them.  It  is  enough  to  say,  in  regard  to  such 
questions,  that  where  expenses  are  incurred  for  repairs,  (n)  or 
wages  and  provisions,  (o)  or  to  prevent  condemnation  in  case  of  for- 
feiture or  capture,  ( j?)  or  to  rescue  and  recover  a  ship  or  cargo,  in 
all  such  cases,  if  the  cargo  be  saved,  or  if  the  ship  be  enabled  to 
resume  her  voyage,  these  expenses  may  be  averaged ;  and  other- 
wise not. 

4.    What  ComTiTUTBS  a  Sacbifiob. 

It  has  been  said  by  a  very  high  authority,  that  ^^  If  the  master's 
situation  were  such,  that,  but  for  a  voluntary  destruction  of  a  part 
of  the  vessel  or  her  furniture,  the  whole  would  certainly  and  un- 
avoidably have  been  lost,  he  coi^d  not  claim  a  restitution ;  be 
cause  a  thing  cannot  be  said  to  have  been  sacrificed,  which  had 
already  ceased  to  be  of  any  value."  (9) 

This  cannot  be  true.  Such  a  principle  or  rule  as  this  would  cut 
off  precisely  those  cases  to  which  the  law  of  general  average  is 
always  applied,  and  has  been  for  more  than  three  thousand  years. 
There  are  always  cases  in  which,  but  for  the  voluntary  destruction 
of  a  part,  the  whole  must  be  lost ;  and  it  is  precisely  because  this 
voluntary  destruction  of  a  part  does  save  the  rest,  which  could  not 


(m)  Scodder  v.  Bradford,  14  lick.  13; 
BimdhnrBt  v.  Col.  Ins.  Co.  9  Johns.  9; 
Oraj  V.  Wain,  2  8.  &  R  256;  Sims  v, 
Onmey,  4  Binn.  624.  In  Lee  v.  Grinnell, 
6  Dner,  422,  the  rigging  and  masts  of  a 
Tessel  which  were  on  fire,  were  cat  away, 
with  the  expectation  that  they  would  fall 
orerboard,  and  thus  sare  the  ship  and 
cargo.  A  spar  fell  through  the  decK  and 
set  fire  to  the  cargo,  whereby  both  it 
and  the  ship  were  partiaUy  consumed. 

▼OL.  II.  29 


Assuming  that  the  purpose  was  accom* 
pushed,  the  court  were  dlrided  on  the 
question  whether  the  masts  were  to  be 
contributed  for. 

(n)  Myers  v.  The  Harriet,  2  Whart 
Dig.  p.  48. 

(o)  Nelson  v.  Belmont,  6  Duer,  926. 

ip)  Williams  v.  Suffolk  Ins.  Co.  8 
Sumner,  610. 

(9)  Benecke  in  Sterens  &  Benecke  00 
Ayerage,  Phil.  ed.  110. 
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otherwise  be  saved,  that  a  claim  for  contribution  exists.  If  the 
rest  could  have  been  saved  without  this  loss  of  a  part,  that  loss 
would  have  been  unnecessary.  It  cannot  be  needed  to  give  instan- 
ces of  this,  for  all  cases  of  general  average  are  such  instances. 

It  is  still  true,  that  if  the  verj  thing  lost  must  itself  be  inevita* 
bly  lost,  and  could  not  be  saved  by  the  loss  of  anything  else,  then 
the  loss  of  it  does  not  come  within  the  meaning  of  the  word 
''  sacrifice,"  as  used  in  the  law  of  general  average. 

If,  for  example,  masts  are  blown  over,  and  still  hang  to 
*  330  the  *  vessel  by  the  rigging,  they  may  be  said  to  be  volun- 
tarily lost,  if  the  rigging  be  cut  to  let  them  go.  But  it  is 
obvious  that  no  claim  for  general  average  could  now  be  made,  un- 
less, possibly,  the  ship  was  near  a  port  of  safety,  and  might  have 
dragged  the  masts  and  sails  in,  and  so  saved  them ;  but  this  can 
hardly  be  supposed,  (r)  So,  too,  where  a  vessel  was  laden  with 
lime,  and  the  lime  was  on  fire,  and  the  vessel  was  scuttled  to  save 
her,  and  thereby  the  lime  was  destroyed  at  once,  the  ship  was  not 
required  to  contribute  for  the  loss  of  the  lime,  because  that  could 
not  have  been  saved  in  any  way ;  and  the  scuttling  which  saved 
the  ship  only  hastened  the  inevitable  destruction  of  the  lime,  but 
did  not  cause  it.  («)  It  is,  however,  generally  true,  that  if  a  ship 
be  scuttled,  or  filled  with  water,  to  save  herself,  and  thereby  saves 
so  much  of  the  cargo  as  the  fire  has  not  reached,  and  the  cargo 
which  the  fire  does  not  reach,  is  injured  by  the  water,  the  ship,  if 
saved,  contributes  for  the  injury  to  the  cargo.  (*)  ^ 

Nor  is  the  effect  of  the  sacrifice  critically  inquired  into.  Ques- 
tions of  this  sort  have  arisen  ;  but  we  should  say,  that  if  a  sacri- 
fice of  maritime  property  be  made  to  save  other  property,  and 
that  other  property  be  saved  in  point  of  fact,  it  must  contribute, 
although  it  may  not  be  certain  that  it  was  saved  directly  and 
without  the  intervention  of  other  causes,  by  that  sacrifice,  (ti) 

(r)  Kickenon  v.  Tyson,  8  ACass.  467 ;  Lee  v.  Qrinnell,  id.  400.    In  Nimick  p. 

Stevens  &  Benecke  on  Average,  Phil.  ed.  Holmes,  26  Penn.  State,  906,  the  distino- 

111.  tioo  between  the  goods  already  on  fire 

{$)  Crockett  v.  Dodse,  3  Fairf.  190.  and  the  rest  of  the  cargo  was  not  noticed. 

See  Col.  Ins.  Co.  o.  Ash^,  13  Pet.  340 ;  and  it  was  luid  that  all  which  were  dam^ 

Marshall  v.  Gamer,  6  Barb.  394.  See  aged  by  water  were  to  be  contributed  for. 
Lee   V,  Grinnell,  5  Duer,  400,  ante,  p.  (u)  But  see  Scudder  v.  Bradford,  14 

*328,  n.  (m).  Pick.  13;  Stevens  and  Benecke  on  Aver- 

(f )  Nelson  v.  Belmont,  6  Duer,  828 ;  age,  Phillips  ed.  100, 105-107. 

1  The  poarinff  of  water  on  the  car^o  by  the  master's  orders,  to  put  oat  a  fire  in  the 
hold,  is  a  general  average  act,  and  if  the  cargo  is  thereby  injured,  the  owner  is  entitled 
to  contribution.  Whitecross,  Sun.  Co.  v.  Savill,  8  Q.  B.'D.  653.  See  Stewart  r.  West 
India,  &c.  Co.  L.  R.  8  Q.  B.  88. 
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6.    Of  vhb  Yalub  ufok  which  Cohtxibutioh  is  Amxssbb. 

There  is  now  no  absolute  uniformity  of  rule  or  practice  on  this 
subject ;  none,  at  least,  which  suffices  to  answer  all  questions.  It 
may  be  said,  however,  generally,  that  the  vessel  contributes  for 
her  value  at  the  time  she  is  saved,  (v)  It  may  be  difficult  to  de- 
termine this  as  a  matter  of  fact.  But  there  is  some  ten- 
dency in  this  country  to  apply  a  rule,  which  is  finding  *  its  *  331 
way  into  the  law-merchant,  and  which  is  one  of  those  rules 
which,  while  seeming  to  be  only  arbitrary,  is  in  fact  founded  upon 
an  average  of  facts,  and  so,  on  the  whole,  works  justice,  while  it 
saves  questions.  This  rule  is,  that  four-fifths  of  her  value  when 
she  last  sailed,  constitutes  her  value  when  saved,  (w^  But  this 
rule  is  by  no  means  universally,  nor,  perhaps,  even  generally 
adopted,  (x)  If  sold,  the  price  she  brings  is  more  frequently  the 
standard,  and  in  most  cases  would  be  a  safe  one.  (y)  The  only 
rule,  however,  which  can  be  so  called,  is,  that  her  value,  at  that 
time,  must  be  determined  by  the  best  evidence  available.  (2) 

As  to  the  cargo  the  same  rule  must  apply.  And  as  to  the  value 
of  that  part  of  the  cargo  which  is  sacrificed,  and  for  which  con- 
tribution is  claimed,  the  rule  is,  that  if  those  goods  had  not  been 
sacrificed,  but  others  had  been,  and  the  goods  in  fact  sacrificed 
had  been  saved  and  enabled  to  reach  a  port  but  in  a  damaged 
condition,  it  is  only  the  value  of  the  goods  in  that  condition  which 
should  be  contributed  for ;  as  otherwise  the  sacrifice  would  be  a 
gain,  (a)  Government  property  is  not  now,  if  it  ever  was,  ex- 
empt from  contribution,  either  in  England  or  in  this  country.  (6) 

Profits  never  contribute  under  that  name.  But  if  the  value  of 
the  goods  at  the  port  of  arrival  is  increased  by  the  transportation, 
and  that  value  is  taken,  profits  do  contribute  in  fact,  (c) 

Of  freight,  it  must  be  remembered  that  no  freight  is  earned  un- 
less the  goods  are  delivered  at  the  port  of  destination ;  and  only 
the  freight  earned  contributes ;  (d)  and  all  expenses  necessarily 


(r)  SSroonds  v.  White,  2  B.  &  C.  806; 
Gillett  V.  EUis,  11  Ul.  679. 

(v)  Leavenworth  o.  Delafleld,  1  CaiDes, 
678;  Grmy  v.  Wabi,  2  S.  &  R.  229. 

{i)  See  Spafford  r.  Dodge,  14  Mass. 
66 ;  Douglas  v.  Moody,  9  Mass.  648. 

(5)  BeU  V,  Smith,  2  Johns.  98;  Lee  v. 
Grinnell,  6  Dner,  429. 

(s)  Mntoal  Siafetv  Ins.  Co.  v.  Cargo 
ci  the  Ship  George,  01oott»  Adm.  167. 


(a)  See  Rogers  v.  Mechanics'  Ins.  Ca 
1  Story,  609. 

(6)  Brown  v.  Stapyleton,  4  Bing.  119; 
United  States  v.  Wilder,  3  Sumner,  SOS. 

(c)  The  Nathaniel  Hooper,  8  Sanmer, 
642. 

id)  Lee  v.  Grinnell,  6  Duer,  481 ;  The 
Nathaniel  Hooper,  8  Suroner,  642 ;  Mag* 
grath  V.  Church,  1  Caines,  196;  Gray  0. 
Wain,  2  S.  &  R.  229. 
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incurred  in  earning  the  freight,  as  by  transshipment  or  otherwise, 
must  be  deducted.  (^)  And  if  the  ship  loses  freight  by  the  jetti- 
son of  the  goods,  that  loss  must  be  contributed  for.  (/) 

*d92  *6.    Or  THB  AD^xraTMBNT  OF  Qbxuui.  Atua«s. 

It  may  be  a  general  rule,  that  the  port  of  destination  is  the 
proper  place  for  a  final  adjustment  of  the  average,  (g)  But  as 
the  master  has  a  lien  on  all  goods  saved,  for  the  contribution  due 
from  them  in  general  average,  he  need  not  and  would  not  deliver 
tiie  goods  at  an  intermediate  port,  although  deliverable  there 
by  the  bill  of  lading,  unless  this  contidbution  were  first  paid  or 
secured.  But  this  contribution  cannot  be  determined  but  by  an 
adjustment  of  the  general  average,  over  all  the  contributory 
interests. 

It  is  therefore  customary  and  proper  that  such  an  adjustment 
should  there  be  made.  (A)  And  it  is  a  universally  recognized 
rule,  that  such  an  adjustment,  made  under  the  law  of  the  port 
where  made,  is  binding  everywhere,  upon  all  parties  whose  in- 
terests it  affects,  unless  it  can  be  set  aside  by  proof  of  fraud, 
or  of  gross  and  material  mistake.  (%) 


SECTION  V. 


OP  PERSONS  ElfPLOTED  IN  A  SHIP. 

A.  —  Of  the  Master. 

The  master  is  appointed  and  employed  by  the  owner,  and  the 
owner  is  bound  to  all  other  parties  for  the  competency  of  the 
master,  that  being  necessary  to  make  the  ship  seaworthy.  (/) 
But  the  master  is  also  bound  to  all  whose  interests  are  under  his 
charge.    He  owes  to  them  the  duty  of  entire  integrity,  and  suit- 

(e)  Williams  v.  London  Ats.  Co.  1  M.         (A)  2  Phillips,  Ins.  {  1413. 
&  8.  818.  (i)  Simonds  v.  White,  2  B.  &  C.  805 ; 

(/)  The  Nathaniel  Hooper,  8  8am-  Daglish  v.  Dayidson,  6  Dowl.  &  B.  6; 

ner,  6i2;  The  Ann  D.  Richardson,  Ah-  Lewis   r.  Williams,  1  Hall,  480.     See 

bott,  Adm.  499;  Nelson  v.  Belmont,  6  Chamberlain  v.  Beed,  13  Maine,  367. 
Duer,  822.  {j )  Propeller  Niagara  v.  Cordes,  21 

(oi  Stevens  &  Benecke  on  At.  Phil.  How.  7. 
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able  and  constant  care,  and  ekill.  He  may  become  in  law  tbe 
agent  of  charterers^  freighters,  shippers,  or  insurers,  when  the 
necessity  arises  of  acting  directly  for  them. 

His  multifarious  duties  cannot  be  enumerated,  nor  can 
they  *  be  better  defined,  than  to  say  that  they  are  all  that    *  338 
are  included  in  due  care  and  skill  with  respect  to  all  the  in- 
terests which  are  placed  under  his  charge  or  within  his  control. 

Usage  has  much  influence  in  determining  these  duties ;  and  by 
usage  the  master  has  certain  customary  privileges.  One  of  these 
is  known  by  the  name  of  primage.  This  is  a  certain  percentage 
on  the  freight,  (k) 

We  have  seen  that  he  is  often  vested  with  extraordinary  powers 
from  an  extraordinary  necessity ;  and  this  necessity  must  be  the 
greater  as  the  power  is  the  greater :  thus,  only  extreme  necessity 
gives  liim  power  to  sell  the  ship ;  (J)  a  less  necessity,  but  still  a 
strong  one,  authorizes  him  to  hypothecate  her  by  bottomry  ;  (m) 
and  a  much  less  necessity,  being  in  fact  only  a  certain  expediency, 
authorizes  him  to  repair  or  supply  her,  (n)  and  in  many  cases  to 
let  her  by  charter.  But  all  the  duties  and  powers  of  the  master 
are  connected  with  the  use  and  employment  of  the  ship ;  and  are 
extended  over  the  cargo,  only  from  necessity.  And  if  they  spring 
from  necessity,  they  do  not  exist  if  he  has  the  means  of  obtaining 
definite  instructions. 

Grenerally,  an  agent  cannot  delegate  his  authority  without  a 
special  authority.  But  a  master,  where  a  sufficient  necessity 
exists,  may  appoint  another  in  his  place,  (o)  And  the  master  so 
appointed,  may  appoint  another,  under  a  similar  necessity ;  and 
any  master  so  appointed,  has  the  powers  and  duties  of  the  original 
master.  And  so  it  is  with  an  officer  who  becomes  master  by  the 
death,  absence,  or  inability  of  the  original  master.  And  this  is 
equally  true  of  a  master  appointed  abroad,  by  a  consul  or  any 
official  person  who  has  authority  to  make  the  appointment.  ( /?) 


(k)  Scott  V.  IfUler,  6  Soott,  16 ;  Char- 
letcm  r.  Cotesworth,  Byui  &  M.  176; 
Beat  V.  Saondert,  Moody  &  M.  206 ;  Vose 
9.  Morton,  6  Gray,  694.  In  RenneU  v. 
Kimball,  6  AUen,  866,  the  master  was  to 
hare  Ave  per  cent  primage  on  the  gross 
earnings  ox  the  ship.  He  was  paid  this 
in  a  foreign  port,  by  the  ship's  agent,  who 
charged  a  commission  on  the  same  to  the 
account  of  the  ship.  Jleid,  that  the 
master  was  personally  liable  for  this 
commission. 


(/)  Seeaitfe,  p.  •276. 

(m)  See  Pratt  v.  Reed,  19  How.  961. 

in)  The  Ship  Fortitude,  3  Sumner, 
287;  Webster  v.  Seekamp,  4  B.  &  Aid. 
862 ;  Pratt  v.  Reed,  19  How.  869. 

{o)  1  Bell,  Com.  418;  Breed  p.  Ship 
Venus,  U.  S.  D.  C.  Mass.  1806. 

(p)  The  Zodiac,  1  Hagg.  Adm.  820; 
The  Nuora  Loanese,  22  Eng.  L.  &  £q. 
028;  The  Cynthia,  20  Eng.  L.  &  £q. 
628. 
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In  England,  a  master  has  no  lien  on  the  ship,  (;)  and 

*  834  none  *  on  the  freight,  for  his  charges  or  disbursements,  (r) 

The  law  of  this  country  would  seem  to  give  him  no  lien 

for  these  upon  the  ship,(«)  but  would  give  him  one  upon  the 

freight,  {t) 

The  general  principles  of  the  law  of  i^ncj  apply  in  all  their 
force  to  the  relations  between  the  master  and  all  of  those  of 
whom  he  is  the  agent,  whether  by  original  appointment  or  by 
necessity ;  nor  do  we  deem  it  necessary  to  present  in  detail  the 
various  qualifications  of  these  principles,  which  grow  out  of  the 
nature  of  the  agency. 

The  liability  of  the  owner  for  the  torts  of  the  master,  as  his 
servant,  is  governed  in  general  by  these  principles,  (u)  ^  But 
the  law-merchant  has,  for  a  long  time,  limited  the  responsibility 
of  the  owners  for  the  tortious  acts  of  the  master  and  the  mari- 
ners, to  the  value  of  the  ship  or  freight ;  and  if  the  owner  abandon 
them  to  the  injured  party,  or  if  they  are  lost  before  the  termina* 
tion  of  the  voyage,  all  the  liability  of  the  owner  ceases,  (v) 

In  France,  (w^  in  England,  (x)  in  some  of  our  States,  (y)  and 


(q)  Vnikins  v.  Carmichael,  1  Doug. 
101;  HuBsey  v.  Christie,  9  East,  426; 
The  Johannes  Christoph,  38  Eng.  L.  i 
Eq.  000. 

(r)  Smith  v.  Plummer,  1  B.  &  Aid. 
676;  Atkinson  v.  Cotesworth,  8  B.  &  C. 
647  ;  Gibson  v,  logo,  6  Hare,  112 ;  Bris- 
tow  V,  Whitmore,  4  De  Qez  &  J.  926, 
OTerroling  s.  c.  1  H.  R.  V.  Johns.  Ch.  96. 

(s)  The  Ship  Grand  Turk,  1  Paine, 
C.  C.  73;  Revens  v.  Lewis,  2  Paine,  C.  C. 
202 ;  WiUard  i;.  Dorr,  3  Mason,  91 ;  Hop- 
kins V.  Forsyth,  14  Penn.  St.  34;  The 
Larch,  2  Curtis,  C.  C.  427;  Ex  parte 
Clark,  Sprague,  69. 

(t)  Lane  v.  Penniman,  4  Mass.  91 ; 
Lewis  V.  Hancock,  11  Mass.  72 ;  The 
Ship  Packet,  3  Mason,  265 ;  Richardson 
V.  Whiting,  18  Pick.  630. 

(u)  Stinson  v.  Wyman,  Dareis,  172; 
Tlie  Waldo,  id.  161 ;  Dusar  v.  Murga- 
troyd,  1  Wash.  C.  C.  17 ;  The  Zenobia, 
Abbott,  Adm.  93;  The  Aberfoyle,  id. 
242,  1  Blatchf.  C.  C  860;  Boucher  v. 
Lawson,  Cas.  temp»  Hardw.  78,  188 ;  Dias 
V.  Prirateer  Revenge,  3  Wash.  C.  C.  262 ; 
Weed  V.  Panama  Railroad  Co.  6  Duer, 
198, 17  N.  T.  362 ;  The  Hiberaia,  Sprague, 
78. 


(v)  Emerigon,  Contrats  k  la  Grosse,  c 
4,  §  11 ;  The  Rebecca,  Ware,  198 ;  The 
Phebe,  id.  263,  271. 

{w)  Ord.  de  la  Mar.  Ut.  2,  tit  8, 
art.  2. 

(x)  Stats.  7  Geo.  %  c.  16 ;  26  Geo.  3,  c. 
86 ;  68  Geo.  3,  c.  169;  17  &  18  Vict.  c.  104, 
§  603,  et  $etf.  For  the  construction  of 
these  statutes,  see  Wilson  v,  Dickson,  2 

B.  &  Aid.  2 ;  Cannan  v.  Meabuni,  1  Bing. 
466 ;  Brown  v.  Wilkinson,  16  M.  &  W. 
391 ;  The  Mary  Caroline,  8  W.  Bob.  101 ; 
Leycester  v,  liogan,  3  Kay  &  J.  446 ;  Do- 
bree  v.  Schroder,  6  Sim.  291,  2  Mylne 
&  C.  489;  African  Steamship  Co.  v. 
Swanzy,  2  Kay  &  J.  660;  The  Dundee,  1 
Hagg.  Adm.  109 ;  Gale  v.  Laurie,  6  B.  & 

C.  166 ;  The  Carl  Joban,  cited  1  Hagg. 
Adm.  113 ;  The  Benares,  1  Eng.  L.  &  £q^. 
637 ;  The  Volant,  1  W.  Bob.  &6 ;  HiU  v. 
Andrus,  1  Kay  &  J.  263;  The  Duchesse 
de  Brabant,  21  Law  Rep.  248;  Gibbe  v. 
Potter,  10  M.  &  W.  70. 

(y)  Mass.  Stat.  1818,  c.  122,  Rer.  Stat 
c.  32;  Gen.  SUU.  c.  62,  f  18;  Maine  ReT. 
Stats.  1841,  c.  47,  {  8 ;  1867,  c.  36,  §  6. 
See  Stinson  v,  Wyman,  Daveis,  172; 
Pope  V.  Nickerson,  8  Story,  466. 


^  The  Woodland,  104  U.  S.  180,  decided  that  where  a  master  issued  (rsudulent  drafts 
on  the  owners,  bond  fidt  holders  could  dnim  no  lien  on  the  vessel,  although  the  drafts 
were  in  terms  "  recoverable  against  the  vessel,  freight,  and  caigo." 
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by  the  Congress  of  the  United  States,  (z)  ^  various  statutes  have 
been  passed  respecting  this  liability  of  the  owner  or  owners  for 
the  embezzlement,  loss,  or  destruction,  by  the  master  or 
mariners.  *  These  statutes  conform  to  the  general  princi-  *  335 
pie  of  the  law-merchant  as  above  stated ;  but  qualify  or 
limit  the  liability  of  the  owner  in  various  ways.  Important  ques- 
tions have  arisen  under  the  provisions  of  these  statutes,  and 
have  been  passed  upon  by  various  courts,  as  will  be  seen  in  our 
notes,  (a) 

OV  THB  FOWBB  OF  THB  M1.8TEB  OTBR  THB   CaBOO. 

We  have  seen,  when  treating  of  transfer  by  bottomry,  that  the 
master  has  power  in  certain  cases  to  hypothecate  the  ship.  A 
similar  necessity  may  give  him  a  similar  power  with  respect  to  the 
cargo.  His  relation  to  the  cargo,  and  his  power  in  respect  to  it, 
differ  from  those  which  he  holds  in  relation  to  the  ship.  This  dif- 
ference arises  from  the  fact,  that  his  relations  to  the  ship  are  pri- 
mary, and  his  relations  to  the  cargo  are  derived  from  his  relations 
to  the  ship.  He  may  be  himself  consignee  or  supercargo ;  an4 
then  has  all  the  powers  and  duties  of  these  several  officers,  but 
even  then,  on  the  voyage,  he  is  only  master,  and  perhaps  to  some 
extent  supercargo ;  and  only  when  the  ship  reaches  its  destina- 
tion, is  he  consignee;  and  then  also  the  principal  duties 
of  a  supercargo  begin,  (h)    He  may  sell  the  *  whole  cargo,   *  836 


{z)  1861,  c.  48,  9  U.  S.  Stats,  at  Large, 
635. 

(a)  In  a  case  in  Massachusetts,  it  has 
been  kM,  that  the  owners  of  a  ship  are 
liable  in  case  of  collision  to  the  extent  of 
the  Taloe  of  their  interest  in  tlie  vessel 
and  freight  just  before  the  collision,  and 
that  the  clause  reladre  to  an  abandon- 
ment does  not  apply  to  a  case  of  collision. 
Walker  o.  Boston  Ins.  Co.  14  Gray,  288. 
And  that  the  part-owners  of  a  ship  are 
lointly  liable  to  the  extent  of  their  joint 
uiterest  in  the  shi^,  and  not  merely  each 
to  the  extent  of  hu  own  interest,  for  the 
embezzlement  or  loss  of  goods,  and  that 
the  Talne  of  the  interest  in  such  a  case  is 
that  existing  Just  before  the  tort  com- 
plained of,  that  the  liability  is  not  les- 
sened by  the  ship  being  mortgaged,  and 
that  the  cUuse  relative  to  abandonment 
only  applies  in  case  an  abandonment  is 
actually  made,  and  is  of  no  effect  if  the 
vessel  is  totally  lost  before  reaching  her 


tort  of  final  destination.  Spring  v.  Has- 
ell,  14  Gray,  809.  This  case  U  opposed 
to  Wattson  v.  Marks,  2  Am.  Law  Reg. 
167.  See  In  n  Sinclair,  8  Am.  Law  Reg. 
206.  "Freight  pending/'  includes  the 
earnings  of  the  vessel  in  transporting  the 
goods  of  the  owners.  Allen  v.  Mackay, 
Sprague,  219.  The  act  does  not  apply  to 
vessels  engaged  in  "inland  navigation." 
A  vessel  on  Lake  Erie  bound  from  Buf- 
falo to  Detroit,  enrolled  and  licensed  for 
the  coasting  trade,  and  engaged  in  com- 
merce between  ports  of  different  States, 
is  not  a  vessel  engsged  in  inland  naviga- 
tion, within  the  meaning  of  the  act. 
Moore  v,  American  Transp.  Co.  6  Mich. 
868,  afllrmed,  24  How.  1. 

lb)  In  some  places  it  is  the  custom 
to  consign  goods  to  the  master  for  sale 
and  returns.  In  such  a  case  he  is  a  car- 
rier while  transporting  the  goods,  a  fac- 
tor while  selling,  and  a  carrier  while 
bringing  back  the  proceeds.    Stone  v. 


1  See  The  Scotland,  105  U.  8.  84,  as  to  the  effect  of  this  statute  on  foreign  vessels. 
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if  he  can  neither  carry  it  forward,  nor  send  it  forward,  nor  re- 
tain it  without  its  destruction,  or  important  diminution  in  value, 
before  he  can  receive  instructionB  from  the  owner,  or  from  the 
shipper.  (<;)  ^  If  he  needs  funds  to  pursue  the  voyage,  and  cannot 
raise  them  by  using  the  ship,  or  the  property  or  the  credit  of  the 
owner,  he  may  then  for  this  purpose  sell  a  part  of  the  cargo. 
But  he  does  not  possess  this  power  imless  the  necessity  for  exer- 
cising it  be  as  urgent  and  as  certain  as  the  necessity  must  be 
which  justifies  his  sale  of  the  ship.  And  for  this  purpose,  he  can 
sell  only  a  part  of  the  cargo ;  for  his  power  to  sell  this,  is  derived 
from  the  necessity  of  selling  it  for  tlie  benefit  of  the  remainder ; 
and  if  he  sells  the  whole  to  raise  funds,  they  can  thus  be  raised 
only  for  the  benefit  of  the  ship,  as  there  is  no  cargo  left  to  be 
benefited,  ((i)  But  if  the  cargo  belongs  to  the  owner  of  the  ship, 
he  may  sell  the  whole  in  case  of  necessity,  for  the  benefit  of  the 
ship,  (e)  And  if  in  a  foreign  port  he  needs  funds  to  pay  the  offi- 
cers and  crew,  he  may  pledge  the  credit  of  the  owners  therefor  if 
he  has  no  other  means ;  but  the  lender  must  use  due  diligence  to 
Ascertain  the  necessity;  and  whether  he  does  so  is  a  question 
for  the  jury,  (ee) 


VlTaitt,  81  Maine,  409 ;  The  Waldo,  Da- 
yeis,  161.  See  MoBeley  o.  Lord,  2  Conn. 
389;  Emery  v.  Heney,  4  Greenl.  407; 
Kemp  r.  Cough  try,  11  Johns.  107;  Wil- 
liams V.  Nichols,  18  Wend.  68;  Day  v. 
Noble,  2  Pick.  616 ;  Smith  v.  Davenport, 
34  Mame,  620.  Generally  the  master  is 
a  stranger  to  the  cargo  between  the 
lading  and  the  unlading ;  but  in  case  of 
necessity,  he  is  clothed  with  whatever 
power  is  needed  to  protect  the  property 
and  interests  intrusted  to  him.  The 
Gratitudine,  8  Rob.  Adm.  257;  Ylier- 
boom  v.  Chapman,  18  M.  &  W.  289; 
Douglas  V.  Moody,  9  Mass.  648 ;  Gilleft 
V.  ElUs,  11  111.  679. 

(c)  But  if  the  voyage  is  broken  up,  he 
cannot  sell  the  cargo  at  the  intermeoiate 
port  to  pay  for  advances  to  him  to  repair 
the  vessel  for  a  new  voyage,  or  to  pay 


seamen's  wages.  Watt  v.  Potter,  2  Ma- 
son, 77.  A  sale  without  necessity  is  in- 
valid, and  conveys  no  rights  to  the 
purchaser.    Freeman  v.  East  India  Co.  5 

B.  &  Aid.  617 ;  Morris  v.  Robinson,  8  B. 
&  C.  196;  Ewbank  r.  Nutting.  7  C.  B. 
797  ;  Arthur  v.  Sch.  Casdus,  2  Story,  81 ; 
Pope  V.  Nickerson,  8  Story,  604;  Dodge 
p.  Union  Ins.  Co.  17  Mass.  476 ;  Post  r. 
Jones,  19  How.  160;  Peters  v.  Ballistier, 
8  Pick.  496. 

(d)  The  Gratitudine,  8  Rob.  Adm. 
263;  Pope  r.  Nickerson,  8  Story,  491; 
Tl)e  Packet,  8  Msson,  266;  The  Joshua 
Barker,  Abbott,  Adm.  216 ;  United  Ins. 
Co.  V.  Scott,  1  Johns.  106;  Pontaine  v. 
Col.  Ins.  Co.  9  Johns.  29. 

(e)  Ross  p.  Ship  Active,  2  Wash.  C. 

C.  226. 

(ee)  Stearns  v.  Doe,  12  Gray,  482. 


^  Acatos  V.  Boms,  3  Ex.  D.  282,  decided  thtt  a  shipmaster  cannot,  at  an  intermediate 
port,  sell  goods  which  are  damaged  and  cannot  be  carried  to  the  port  of  dischaige,  with- 
out communicating  with  their  owner ;  and  if  there  landed  and  sold  without  the  owner's 
assent,  the  shipowner  u  not  entitled  to  freight /nv  rota  itineru. 
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B.  —  Of  the  Seamen. 

1.    Or  THK  ShIPPIHO  AjtTICLBS. 

The  United  States  statutes  require  every  vessel  bound  from 
a  home  port  to  a  foreign  port,  (/)  or,  if  it  be  of  fiftj  tons  or 
more,  bound  from  a  port  in  one  State  to  a  port  in  anj  other  than 
au  adjoining  State,  to  have  on  board  shipping  articles ;  they  must 
be  signed  by  every  seaman  on  board,  under  a  penalty  of  twenty 
dollars  for  every  one  who  does  not  sign,  and  they  must  describe 
accurately  the  voyage  for  which  the  seaman  ships,  and  the 
*  terms  on  which  he  ships.  (^)  *  837 

This  is  one  of  the  many  provisions  which,  together  with 
many  usages,  indicate  that  the  law-merchant  regards  seamen  as 
needing  and  entitled  to  far  more  care  and  protection  than  persons 
generally  employed  to  render  services  to  others. 

It  is  one  of  the  effects  of  this  protection,  that,  in  construing 
these  articles,  the  seaman  has  the  benefit  of  any  doubt  as  to  their 
meaning  or  obligation  (A) ;  and,  what  is  more,  if  they  contain 
indefinite  language,  or  imusual,  or  oppressive  stipulations,  the 
seaman  is  protected  against  them,  (%)  even  to  the  extent  of  an- 
nulling them. 

A  question  has  arisen,  whether  the  seamen  of  a  ship  in  a  for- 
eign port,  will  be  there  protected  by  the  courts,  against  oppressive 
or  illegal  shipping  articles  made  in  their  home  port.  The  answer 
may  not  be  certain.  We  apprehend,  however,  that  the  law-mer- 
chant permits  this,  and  that  any  court  having  cognizance  of  the 
case,  might,  and  would  give  this  relief,  if  a  sufficient  case  were 
clearly  made  out.  It  might  be,  however,  that  an  admiralty  court, 
which  is  in  some  respects  a  kind  of  international  court,  would  be 


{f)  A  teaman  ihipping  in  a  foreign 
port  IS  not  reqnired  by  statute  to  sign 
articles.  Gladding  o.  Constant,  Sprsgue, 
73. 

{g)  Act  1790,  c.  29, 1  U.  S.  Suts.  at 
I^arge.  181.  See  The  Crusader,  Ware, 
437 ;  WolTerton  o.  Lacey,  IS  Law  Rep. 
672;  The  Brig  Osceola,  Olcott,  Adm. 
459 ;  Plehl  v,  Balchen,  id.  24. 

(A)  The  Minerva,  1  Hagg.  Adm.  855; 
Wispe  9.  Hemenway,  18  Law  Rep.  390. 

m  The  Juliana,  2  Dods.  504 ;  Brown 
V.  Lull,  2  Sumner,  443;  Matem  p. 
Gibhs,  Sprague,  168.  In  The  Highlander, 


Sprague,  510,  it  is  said :  '*  Whenever  an 
unusual  clause  is  introduced  into  the 
shipping  articles,  impairing  the  rights 
of  seamen,  or  imposing  any  additional 
duties  or  obligations  on  them,  two  con- 
ditions are  required :  1ft,  That  the  seaman 
bad  the  agreement  so  explained  to  him 
that  he  fully  understood  its  meaning; 
and,  2d,  That  a  reasonable  compensa- 
tion was  given  him  for  the  renunciation 
of  the  right,  or  for  the  new  obligation 
assumed.'*  See  also  Heard  v,  Rogers, 
Sprague,  556 ;  May  hew  v.  Teny,  Sprague, 
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restrained  by  the  comity  of  nations,  unless  requested  to  interfere 
by  the  resident  authority  of  the  foreign  nation,  (y) 

By  the  law-merchant,  seamen  have  certain  rights  and  liens 
with  respect  to  their  wages ;  and  if  the  shipping  articles  derogate 
from  these,  common-law  courts  do  not  generally  allow 
*838  *much  force  to  the  articles,  (A)  and  admiralty  courts 
none.  (7)  Wo  say  this,  although  an  authority  as  high  as 
Lord  Lyndhurst^  declared  that  he  knew  no  principle  by  which  a 
contract  entered  into  by  mariners,  is  to  be  construed  differently 
from  that  made  among  other  persons,  (m) 

A  master  may,  for  sufficient  reasons,  promote  a  seaman,  or 
degrade  an  officer  or  seaman.  If  a  seaman  be  promoted,  he  has 
the  wages  of  his  new  office ;  (n)  but  if  afterwards  degraded  for 
incapacity,  he  can  recover  only  his  wages  as  a  seaman  during  the 
period  of  his  advancement,  (o) 

If  seamen  sail  without  any  shipping  articles,  they  are  entitled 
by  statute  to  the  highest  rate  of  wages  paid  at  the  place  at  which 
they  ship,  within  the  preceding  six  months,  for  the  same  voy- 
age, (p)  And  while  the  usual  rules  of  evidence  and  construc- 
tion apply  to  shipping  articles,  a  seaman  may  show  by  parol  any 
wrongful  inducements,  or  false  representations,  by  which  he  was 
persuaded  to  sign  them,  and  he  will  be  relieved  as  justice  may 
require.  ( j) 


(j)  As  to  the  assent  of  the  consul  of 
the  government  to  which  the  vessel  be- 
longs beinff  required,  see  Davis  v.  Leslie, 
Abbott,  Adm.  134;  The  Infanta,  id.  268 ; 
Gonzales  t\  Minor,  2  Wallace,  C.  C.  848; 
Hay  V,  Brig  Bloomer,  U.  S.  D.  C.  Mass. 
18^;  Lynch  v.  Crowder,  12  Law  Rep. 
866.  Generally  jurisdiction  will  be  exer- 
cised when  the  voyage  is  broken  up  at 
a  port  of  this  country:  The  Gazelle, 
Sprague,  378;  The  Barque  Havana,  id. 
402 ;  or  where  the  seaman  is  compelled 
to  desert  on  account  of  cruel  treatment : 
Weiberg  t;.  Brig  St.  Oloff,  2  Pet.  Adm. 
428.  So  in  case  of  a  deviation.  Moran 
V.  Baudin,  2  Pet.  Adm.  416. 

(k)  See  Buck  v.  Rawlinson,  1  Bro.  P. 
C.  137 ;  Edwards  v.  Child,  2  Vem.  727 ; 
Millot  V.  Lovett,  2  Dane,  Abr.  461 ;  Swift 
r.  Clark,  16  Mass.  173. 

(/)  The  Juliana,  2  Dods.  604 ;  Johnson 


V.  Sims,  1  Pet.  Adm.  216;  Brown  r.  Lull, 
2  Sumner,  443 ;  The  Cypress,  1  Blatchf . 
&  U.  Adm.  83. 

(m)  Jesse  v.  Roy,  4  Tyrw.  026,  1 
Cromp.  M.  &  R.  316.  See  also  Cutter  v. 
Powell,  6  T.  R.  320;  Appleby  o.  Dods, 
8  East,  300;  Webb  v.  Duckingfleld,  13 
Johns.  890. 

(n)  The  Providence,  1  Hags.  Adm. 
301 ;  The  Gondolier,  3  id.  100;  Hicks  o. 
Walker,  37  Eng.  L.  &  £q.  642. 

(o)  Wood  V,  The  Nimrod,  Gilpin,  83. 

Ip)  Stat.  1700,  c. 29, f  1, 1  U. S.  Stats, 
at  Large,  131 ;  Stat.  1840,  c.  48,  {  10,  6 
U.  S.  Stats,  at  Large,  304.  See  Milligan 
V.  The  B.  F.  Bruce,  1  Newb.  Adm.  639L 

iq}  Baker  v,  Corey.  29  Pick.  406 ;  The 
Enterprise,  2  Curtis,  C.  C.  820;  The  Cy- 
press, 1  Blatchf.  &  H.  Adm.  88 ;  Page  v. 
Sheilleid,  2  Curtis,  C.  C.  877,  Sprague^ 
286. 
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8.  Ov  THB  Waosb  of  Sbaioh 

« 

Seamen  have  a  lien  for  their  wages  ^  which  attaches  in  admi- 
ralty to  the  ship  and  the  freight,  and  to  all  the  proceeds  thereof, 
wherever  they  are,  if  within  the  reach  of  the  court  ;(r)  and 
whether  the  fund  is  entire  or  broken,  or  partially  lost.  («) 
This  *  lien  is  not  lost  by  the  receipt  of  an  order  from  the  •  839 
master  for  wages,  (i)  or  of  a  promissory  note,  (u)  unless 
the  seaman  takes  it  with  notice  of  its  effect.  This  lien  belongs 
to  fishermen  on  shares,  (v)  and  to  all  persons  serving  in  the  navi- 
gation of  a  ship,  as  pursers,  (w)  stewards,  (x)  cooks,  (y)  ship- 
carpenters,  (2)  deck  hands,  pilots,  engineers,  and  firemen  of  a 
steamboat,  (d)  or  even  a  woman,  if  she  renders  maritime  ser- 
vices ;  (6)  and  to  all  oflScers  except  the  master,  (c)  Also  to  per- 
sons hired  principally  for  their  skill  as  wreckers,  who  are  also 
required  to  aid  in  the  management  of  the  vessel.  (<2)  But  mere 
landsmen  on  board  have  no  lien,  as  barbers,  servants,  (e)  musi- 
cians, (/)  or  a  watchman,  or  keeper  in  port,  (jr) 

Tliis  lien  exists  against  the  government,  when  the  seamen  are 
employed  in  civil  purposes.  (A)     It  prevails  even  over  a  bottomry 

(r)  Brown  0.  LuU,  2  Sumner,  443,  and  (a)  Wibon  o.  The  Ohio,  GUpiu,  605; 
caiet  ptttum.  In  The  Steamer  Maj  The  Steamer  Hay  Queen,  Spragne,  68S. 
Queen,  Sprague,  688,  a  boiler  was  put  (6)  The  Jane  &  Matilda,  1  Hagg. 
into  a  steamer  by  the  makers,  under  an  Adm.  187 ;  Wolverton  v.  Lacey,  18  Law 
agreement  that  it  should  continue  their  Reporter,  072 ;  Sageman  r.  ScL  Brandy- 
property  until  paid  for,  with  a  right  to  wine,.  1  Newb.  Adm.  5. 
remove  it  should  any  instalments  be  (c)  As  the  mate:  The  Steamer  Bfay 
orerdoe.  It  was  held,  that  the  seamen  Queen,  Spragu^,  688;  Bayly  v.  Qrant, 
had  a  lien  on  the  boiler,  although  instal-  1  Salic.  83 ;  Hook  r.  Moreton,  1  Ld.  Raym. 
ments  were  unpaid  and  overdue.  397 ;    and   the   boatswain :    Alleson    r. 

(f)  Pitman  o.  Hooper,  3  Sumner,  60,  Marsh,  2  Vent  181;   Ragg  v.  King,  2 

286.  Stra.  858. 

(0  The  Eastern  Star,  Ware,  185.  {d)  The    Sch.  Highlander,  Sprmgue^ 

(u)  The  Betsey  &  Rhoda,  Daveis,  112.  510. 

(o)  1813^  c  2,  i  2, 3  U.  S.  Stau.  at         («)  Thackarey  v.  The  Farmer  OUpin, 

l4irge,  2.  584,  per  Hopkinton,  J. 

{w)  Alleson  9.  Marsh.  2  Vent.  181 ;         (/)  Trainer  v.  The  Superior,  Oilpin, 

The  Prince  George,  3  Hagg.  Adm.  876.  514. 

{x)  Black  V.  Ship  Louisiana,  2  Pet  (7)  Phillips  v.  The  Thomas  Scatter- 

Adm.  268 ;  Smith  9.  Sloop  Pekin,  Gilpin,  good,  Gilpin,    1 ;   Graham    v.   Hoskins, 

203.  Olcott,  Adm.  224. 

(f)  Tamer's  case,  Ware,  Sa    See  Al-         (A)  See  The   St  Jago  De  Cuba,  0 

len  V.  Hallet,  Abbott,  Adm.  573.  Wheat.  409;   United  States  v.  Wilder, 

(z)  Wheeler  v.  Thompson,  2  Stra.  707 ;  8  Sumner,  308. 
Creed  v.  Bfallet,  Fortes.  231. 

*  "  A  seaman  has  a  threefold  remedy  for  his  wages  against  the  master,  the  owner,  or 
the  ship,  and  may  proceed  at  his  election  against  either  of  the  three  in  the  admiralty,  or 
■gainst  the  master  or  the  owner  at  common  law."  Grm,  C.  J.,  in  Temple  v.  Tomer, 
123  Mass.  125,  citing  The  Jack  Park,  4  C.  Rob.  308,  and  Aspinwall  v,  Bartlet,  8  Mass. 
483.  A  shipmaster  who  has  been  habitually  drank  during  his  employment  cannot 
maintain  an  actk>n  for  his  wages.    The  Madeod,  5  P.  D.  254. 
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bond,  because  it  is  the  services  of  the  seamen,  which,  by  bringing 
the  vessel  into  port,  give  to  the  bottomry  bond  any  value,  (t} 

If  the  ship  is  lost  before  the  completion  of  the  voyage,  wages 
are  due  to  the  last  port  of  delivery,  or  to  the  last  port  of  arrival, 
and  for  half  the  time  she  lies  in  that  port,  (y) 

Seamen  are  not  permitted  to  insure  their  wages,  (A)  or  to 
derive  any  benefit  from  an  insurance  by  the  owners,  either  on 
freight  or  ship.  (Z)  But  advanced  wages  belong  to  the 
*  340  seamen,  *  whether  they  are  earned  by  subsequent  services 
or  not.  (m)  It  is  a  maxim  of  the  law-merchant,  that 
freight  is  the  mother  of  wages,  (n)  This  rule  probably  meant, 
originally,  that  the  freight  which  the  ship  earned  is  the  fund 
from  which  the  owners  pay  their  seamen.  It  is  now,  however,  a 
rule  of  some  importance  in  determining  whether  the  seamen  have 
earned  their  wages  for  a  voyage. 

While  seamen  are,  as  we  have  seen,  regarded  very  kindly  by 
the  law-merchant,  and  are  protected  by  a  lien  which  overrides  all 
others,  the  necessity  of  stimulating  the  sailors  to  every  effort 
which  may  make  the  voyage  successful,  has  made  it  a  rule  of 
the  law-merchant  that  wages  are  earned  only  when  the  freight 
is  earned.  It  is,  however,  true,  that  wages  are  earned  if  the 
freight  either  is  or  might  be  earned;  for  no  special  contract 
between  the  owner  and  the  freighter,  in  respect  to  the  obliga- 
tion to  pay  freight,  has  any  effect  whatever  on  the  earning  of 
wages,  (o) 

As  to  tiie  voyage  and  its  completion,  we  have  seen  that  wages 
are  earned  to  every  port  of  delivery  or  arrival,  although  it  be  not 
the  port  of  ultimate  destination.  A  voyage  may,  however,  be  so 
far  an  entire  voyage  outward  and  homeward,  as  that  wages  are 
not  earned  until  the  end  of  the  whole,  (jp) 

If  a  ship  be  wrecked,  and  the  seamen  stay  by  her  until  the  last 
moment,  and  make  every  effort  for  her  safety,  and  enough  is 


(t)  See  ante,  p.  «28a,  note  (a). 

ij)  Hooper  ».  Perley,  11  Mem.  646; 
Pitman  v.  Hooper,  3  Sumner,  286. 

(k)  The  Juliana,  2  DodB.  600;  Lucena 
V.  Craufurd,  6  B.  &  P.  294;  Webeter  v. 
l)e  Tastet,  7  T.  R.  167;  The  Neptune, 
1  Hagg.  Adm.  239. 

(/)  The  Lady  Dorham,  8  Hagg.  Adm. 
196;  M'Quu-k  r.  Ship  Penelope,  2  Pet. 
Adm.  276;  Icard  o.  Goold,  11  Johns. 
279. 

(m)  The  Mentor,  4  Mason,  102. 
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(n)  See  the  learned  argument  of 
counsel  in  the  case  of  The  Niphon,  U.  S. 
D.  C.  Mass.  13  Law  Reporter,  266. 

(o)  Anonymous,  1  Pet  Adm.  191, 
note:  Pitman  t;.  Hooper,  8  Sumner, 
60,  286;  Blanchard  v.  Bucknam,  3 
Green  1. 1. 

ip)  The  Lady  Durham,  8  Hagg.  Adm. 
196 ;  Hernaman  v.  Bawden,  3  Burr.  1844 ; 
Giles  v.Brig  Cynthia,  1  Pet.  Adm.  206; 
Anonymous,  1  Pet.  Adm.  206. 
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saved  to  pay  their  wages  or  any  part  thereof,  those  wages  are 
earned,  (g)  Where  nothing  of  the  cargo  is  saved,  this  would  be 
in  contradiction  of  the  rule  that  freight  is  the  mother  of  wages. 
To  avoid  this,  it  has  been  said  that  they  are  now  earned  by  way 
of  salvage,  (r)  But  this  again  would  contradict  the  more 
important  rule,  *  that  all  possible  efforts  for  the  safety  of  *  341 
the  ship  and  cargo  are  demanded  of  the  seamen  by  their 
legal  duty ;  and  therefore  they  cannot  earn  salvage.  We  prefer 
to  say,  that  what  is  then  paid  them  is  paid  as  wages.  («) 

At  common  law  it  has  been  said,  that  if  the  ship  be  abandoned 
for  an  original  unseaworthiness  before  any  freight  is  earned,  no 
wages  are  due.  (i)  This  conclusion  springs  also  from  the  rule 
that  freight  is  tiie  mother  of  wages.  But  admiralty  would  not 
permit  the  sailors  to  lose  their  wages  for  the  fault  of  the  owner, 
without  fault  on  their  part,  and  we  doubt  whether  common  law 
would  do  so  now.  (u) 

8.    Of  Fbotibions. 

Not  only  does  the  common  law,  by  the  general  principles  of 
contract,  require  the  owner  to  supply  the  ship  with  provisions  of 
due  quality  and  in  due  quantity,  (t;)  but  statutes  of  the  United 
States  («r)  intervene,  securing  this  supply  by  a  penalty  of  a  day's 
wages  extra  to  every  seaman,  for  every  day  on  which  he  is  on 
short  allowance,  (x)     But  for  this  purpose,  the  necessity  of  short 

(q)  The  Two  Catherinefl,  2  Mason,  between  oompensating  a  teaman  as  such 
819 ;  Cartwell  v.  Ship  John  Taylor,  1  or  as  a  salror  are  these.  If  as  a  salvor,  he 
Newb.  Adm.  841 ;  The  Niphon,  U.  S.  C.  most  aid  in  preserving  the  propertj,  and 
C.  Bfass.  18  Law  Rep.  26o.  The  better  is  entitled  to  compensation  from  the  pro- 
opinion  seems  to  be  that  the  right  of  the  oeeds  of  the  cargo  as  well  as  from  the 
seaman  in  such  a  case  rests  upon  his  ship  and  freight.  If  as  a  seaman,  he 
contract,  and  not  upon  salvage,  or  a  has  no  claim  on  the  cargo  for  wages,  and 
qmmiHm  wneruit.  The  Neptune,  1  Hs«g.  is  not  entitled  to  compensation  although 
Adm.  227 ;  The  Massasoit,  Sprague,  v7.  he  sares  some  of  it  But  he  is  entitled 
(r)  The  Two  Catherines,  2  Mason,  to  compensation  if  any  part  of  the  ship 
819;  Adams  o.  Brig  Sophia,  Gilpm,  77;  and  freight  is  preserved,  although  he 
Jorgenson  v.  The  Snow  Catharina  Maiia,  took  no  part  in  the  preservation,  if  be 
2  Ptot  Adm.  424 ;  The  Dawn,  Daveis,  was  not  in  fault.    See  ante,  note  {g). 

121 ;  Taylor  v.  Ship  Cato,  1  Pet  Adm.  (f )  Eaken  v.  Thom,  5  Esp.  0.     See 

4S ;  Brskckett  v.  The  Hercules,  Oilpin,  the  remarks  of  Kent,  C.  J.,  on  this  case 

184 ;  Lewis  v.  The  Elisabeth  &  Jane,  in  Hoyt  o.  Wildfire,  8  Johns.  618. 

Ware,  41.  (tt)  See  Hindman    v.    Shaw,  2  Pet 

(•)  The  Massasoit,  Sprague,  97 ;  The  Adm.  264,  266. 

Beliance,  2  W.  Rob.  119;   The   Lady  (o)  The  Madonna  Dldra,  1  Dods.  87 ; 

Dnrham,  8  Hagg.  Adm.  196.    The  law  Dixon  v.  The  Cyrus,  2  Pet  Adm.  407, 

seems  now  to  be  settled  by  the  author-  411. 

ities  that  a  seaman  cannot  be  a  salvor  (w)  Act  of  1790,  c.  29,  §  9,  1  U.  8. 

unless  his  contract  as  a  seaman  can  be  Stats,  at  Large,  181,  186.    See  Gardner 

considered  as  at  an  end.    See  ante,  p.  v.  The  New  Jenej,  1  Pet  Adm.  228. 

«817,  n.  (I).    The  practical  distinctions  (x)  It  has  been  held,  that  if  less  than 
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allowance  must  spring  from  an  insufficiency  of  the  original  sup- 
ply, and  not  from  any  accident  of  the  voyage,  or  its  extraordinary 
length,  or  the  delivery  of  part  of  the  provisions  to  another  vessel 

in  greater  want,  (y) 
*  342       *  The  statute  also  prescribes  the  quantity.    Every  vessel 

bound  on  a  voyage  across  the  Atlantic  Ocean,  must  at  the 
time  of  leaving  the  last  ^  port  from  which  she  sails,  (z)  have  on 
board,  well  secured  under  deck,  at  least  sixty  gallons  of  water, 
one  hundred  pounds  of  salted  flesh  meat,  and  one  hundred  pounds 
of  wholesome  ship  bread,  for  every  person  on  board,  and  in  like 
proportion  for  shorter  or  longer  voyages,  (a)  It  has  been  deter* 
mined  by  admiralty,  that  a  deficiency  in  any  one  kind  of  provi- 
sions is  not  compensated  by  an  excess  in  any  other,  (ft)  nor  is  it 
any  defence  for  a  deficiency  in  bread  that  flour  is  given,  (c)  Per- 
haps the  master  has  in  every  port,  a  certain  discretion  in  substi- 
tuting for  the  provisions  required  by  law,  where  they  cannot  be 
obtained  by  reasonable  exertions,  or  at  reasonable  cost,  other 
wholesome  and  abundant  food,  fully  equivalent  in  quantity  and  in 
quality  to  that  which  the  law  requires.  ((2)  But  this  is  not  cer- 
tain ;  and  it  may  even  be  doubtful  whether  it  is  any  excuse  for  the 
want  of  the  provisions  required  by  the  statute  that  the  article  in 
which  the  deficiency  occurred  could  not  be  procured.  («)  What  is 
a  proper  allowance  is  determined  by  the  navy  ration.  (/) 

4.    Cakb  or  Sbamxx  in  Sickness. 

It  is  provided  by  statute  that  the  ship  shall  be  provided  with  a 
suitable  chest  of  medicines,  in  good  condition,  put  up  by  some 


the  statate  quantity  of  all  the  three 
artadet  be  put  on  board,  and  there  be  a 
short  allowance  of  all,  triple  extra  wages 
are  to  be  giren  for  each  day.  Collins  v. 
Wheeler,  Spraffue,  188. 

(y)  This  follows  from  the  rule  that 
the  seaman  must  show  not  only  that  he 
was  put  on  short  allowance,  but  also  that 
the  yessel  sailed  without  haying  on  board 
the  stores  prescribed  in  the  act  The 
Ship  Elizabeth  v.  Rickers,  2  Paine,  C.  C. 
291;  Ferrara  v.  The  Barque  Talent, 
Crabbe,  216 ;  The  Barque  CUlde  Harold, 
Olcott,  Adm.  276,  279;  Piehl  v.  Balchen, 
Olcott,  Adm.  24. 

(s)  See  The  Mary  Paiilina,  Sprague, 
46. 

(a)  See  ante,  p.  *841,  n.  (v). 
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{b)  The  Mary  Paulina,  Spraffue,  46 ; 
Coleman  v.  Brig  Harriet,  Bee,  AcTm.  80. 

(c)  Foster  v.  Sampson,  Sprague,  182. 

((/)  If  this  be  the  law  the  article  sub- 
stituted must  be  a  full  equivalent  both 
in  quantity  and  quality.  The  Mary, 
Ware,  464. 

(«)  This  W88  held  a  defence  in  Mar^ 
iners  v.  Ship  Washington,  1  Pet.  Adm. 
219.  But  not  in  Coleman  r.  Brig  Harriet, 
Bee,  Adm.  80.  See  also  Foster  v.  Samp- 
son, Sprague,  182. 

(/)  Mariners  v.  Ship  Washington,  1 
Pet.  Adm.  219;  The  Biary,  Ware,  460; 
The  Mary  Paulina,  Sprague,  46;  Ship 
Elisabeth  v.  Rickers,  2  Paine,  C.  C. 
29B. 
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apothecary  of  known  reputation,  and  accompanied  by  directions 
for  administering  the  same.  (^)  But  it  seems  now  to  be  well 
settled,  that  this  requirement  of  a  medicine-chest  is  no  substitu- 
tion (A)  for  the  general  requirement  of  the  law-merchant, 
•which  obliges  every  master  or  owner  to  provide  suitable  *843 
care,  medicines,  and  medical  treatment,  for  any  seaman 
who  becomes  sick  or  injured  in  the  discharge  of  his  duty,  at  home 
or  abroad,  at  sea  or  on  land ;  (t)  unless  the  sickness  or  injury  be 
caused  only  by  the  fault  of  the  sailor.  (/) 


6.    Or  TBB  RsTUXH  or  thb  Sbambn  to  this  Couvtbt. 

Our  laws  carefully  guard  the  right  of  the  sailor  to  be  brought 
back  to  his  home,  and  protect  this  right  by  minute  precautions. 
The  master  must,  when  requested,  present  to  the  Consul  or  Com- 
mercial Agent  of  the  United  States,  at  every  foreign  port,  (*) 
shipping  articles,  and  a  shipping  list  verified  by  his  oath;  and 
must  produce  before  the  boarding  officer  who  boards  his  ship,  at 
the  first  home  port  at  which  he  arrives,  all  the  persons  named 
therein,  or  account  for  their  absence.  (0  If  he  discharges  any 
seaman  abroad,  with  his  or  their  own  consent,  he  must  pay  to  our 
consul  or  agent,  in  addition  to  the  wages  due,  three  months' 
wages ;  two  to  be  paid  to  the  seaman,  and  one  remitted  to  the 
treasury  of  the  United  States,  to  form  a  fund  for  the  maintenance 
of  American  seamen  abroad,  and  for  bringing  them  home,  (nt)  ^ 


(^)  Act  of  1790,  c.  29,  ft  8,  1  U.  8. 
8tau.  at  Large,  184;  Act  of  1806,  c.  28, 
2  U.  8.  Stau.  at  Large,  880. 

(h)  The  Forrest,  Ware,  420;  Lameon 
p.  Westcott,  1  Sumner,  695,  Appen.; 
Beed  r.  Canfleld,  1  Sumner,  196;  Harden 
V.  Gordon,  2  Mason,  641. 

(t)  Harden  v,  Gordon,  2  Mason,  641 ; 
Walton  0.  Ship  Neptune,  1  Pet  Adm. 
142;  The  Forrest,  Ware,  420;  The  Bris 
George,  1  Sumner,  161 ;  Reed  o.  Canfleld, 
id.  197 ;  Crapo  v.  Allen,  Sprague,  184 ; 
Knight  V.  Parsons,  id.  270 ;  Croucher  v. 
Oakman,  8  Allen,  186;  Brown  v,  Orer- 
ton,  Sprague,  462 ;  Fneman  o.  Baker, 
1  Blatchf.  &  H.  Adm.  882. 

(j)  Johnson  v,  Hncklns,  Spragne, 
67. 


(k)  Act  of  1840,  c.  48,  {  8,  6  U.  S. 
StaU.  at  Large,  895. 

(/)  Act  of  1808,  c.  0.  2  U.  8.  SUts.  at 
Large,  208.  See  United  States  v.  Hatch, 
1  Paine,  C.  C.  886. 

(m)  Act  of  1808,  c.  9,  {  8,  2  U.  8. 
Stau.  at  Large.  20a  See  Nevitt  v. 
Clarke,  Olcott,  Adm.  816.  The  Act  of 
1840,  c.  48,  {  6,  6  U.  S.  Suts.  at  Large, 
896,  allows  a  consul,  upon  the  applica- 
tion of  both  the  master  and  the  mariner, 
to  discharge  such  mariner,  if  he  thinks  it 
expedient,  without  requiring  the  payment 
of  the  three  months  wages.  See  Lamb 
V,  Brlard,  Abbott,  Adm.  867 ;  The  At- 
lantic, id.  461 ;  Miner  v.  Harbeck,  id. 
646.  The  Act  of  1866,  c.  127,  f  26, 11 
U.  S.  Suts.  at  Large,  62,  makes  it  obU- 


^  A  seaman  disehaiged  in  a  foreign  port  without  baring  such  a  sum  paid  to  the 
consul  for  him,  if  prerented  by  the  master  from  seeing  the  consul,  may,  on  his  return 
home,  recoTer  such  sum  in  an  action  against  the  master.  Wilson  v.  Borstel,  78  Me. 
278. 
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But  this  requirement  does  not  apply,  when  the  voyage  is 
•  844  broken  up  by  disaster,  (n)  The  ship  however  must  be  *  re- 
paired, (o)  or  if  captured,  proper  efforts  must  be  made  to 
obtain  restoration,  and  the  seamen  may  hold  on  a  reasonable  time 
for  this  purpose,  and  if  discharged  before  this  time  expires,  they 
may  claim  their  extra  wages,  (p)  If  the  seaman  is  discharged 
abroad,  without  his  consent,  and  without  adequate  cause,  on  his 
return  home  he  recovers  full  indemnity  for  his  time  lost  or  ex- 
penses incurred  by  reason  of  such  discharge,  (q)  But  our  con- 
suls and  commercial  agents  may  authorize  the  discharge  of  a 
seaman,  for  disobedience  or  other  misconduct,  or  for  disability  by 
his  own  fault,  all  of  an  extreme  degree,  (r)  and  then  the  seaman 
forfeits  all  future  wages.  If  he  leaves  or  even  deserts  the  ship 
from  the  actual  cruelty  of  the  master,  or  his  violation  of  the  arti- 
cles, or  the  unseaworthiness  of  the  ship,  the  consul  or  agent  may 
discharge  him,  and  allow  him  his  three  months'  wages.  («)  They 
may  also  send  our  seamen  home  in  other  ships,  which  are  bound 
to  take  them,  and  to  demand  therefor  not  more  than  ten  dollars 
for  each  man ;  and  the  sailor  so  sent  must  work  and  obey  as  if 
originally  shipped  in  that  vessel,  (t)  If  a  master  discharges  a 
seaman  without  his  consent,  or  without  good  cause,  in  a  foreign 
port,  he  is  liable  to  a  fine  of  five  hundred  dollars,  or  six  months 

gatory  upon  the  consul,  upon  the  appli- 
cation 01  any  teaman  for  a  discharge, 
if  he  is  entitled  to  it,  to  discharge  him, 
and  to  require  the  three  months'  extra 
wages,  as  provided  iu  the  Act  of  1808, 
c.  0,  unless  the  consul  is  sstisfled  that 
the  contract  has  expired,  or  the  voyage 
been  protracted  by  circumstances  beyond 
the  control  of  the  master,  without  any 
design  to  violate  the  articles  of  ship- 
ment, in  which  case  he  may  discharge 
the  seaman  without  exacting  the  addi- 
tional pay. 

(n)  The  Dawn,  Ware,  485,  Daveis, 
121 ;  Henop  v.  Tucker,  2  Paine,  C.  C. 
151 ;  The  Saratoga,  2  Gallis.  181.  See 
Dodge  V,  Union  Ins.  Co.  17  Mass.  471 ; 
Brown  v.  The  Independence,  Crabbe,  54. 
This  is  now  so  provided  by  statute  in 
the  case  of  wrecked  or  stranded  vessels, 
or  where  they  are  condemned  as  unfit 
for  service.  Act  of  1856,  c.  127,  {  20, 
11  U.  8.  Stats,  at  Large  62. 

(o)  Pool  V.  Welsh,  Qilpin,  198 ;  The 
Dawn,  Ware,  485;  Wells  v,  Meldrum, 
1  Blatchf.  &  H.  Adm.  842. 

(p)  The  Saratoga,  2  Qallis.  164;  Bm- 
erson  v.  Howland,  1  Mason,  45. 

(9)  In  some  cases  wages  up  to  the 
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successful  termination  of  the  voyage 
have  been  allowed,  in  others  wages  up 
to  the  return  of  the  seaman  to  the  coun- 
try where  he  originally  shipped,  without 
reference  to  the  termination  of  the 
vovage.  In  every  case  a  compensation 
is  intended  to  be  made,  which  shall  be  a 
complete  indemnity  for  the  wrong  done. 
Emerson  v.  Howland,  1  Mason,  68,  and 
cases  cited ;  The  Union,  1  Blatchf.  &  H. 
Adm.  545;  Farrell  o.  French,  id.  275; 
The  Maria,  id.  381;  Tbe  Hibemia, 
Sprague,  78;  Sheffield  v.  Page»  id.  285; 
Crapo  v.  Allen,  id.  184. 

(r)  Act  of  1808,  c  9,  §  1,  2  U.  a 
Stats,  at  Large,  203.  See  Hutchinson  o. 
Coombs,  Ware,  70;  Thome  r.  White, 
1  Pet  Adm.  175 ;  Relf  v.  The  Maria,  id. 
186;  Black  9.  The  Louisiana,  2  id.  208; 
Ome  V,  Townaend,  4  Mason,  548 ;  Whit- 
ton  V.  Brig  Commerce,  1  Pet.  Adm.  164 ; 
Atkyns  v.  Burrows,  id.  248;  The  Nimrod, 
Ware,  9. 

(«)  Act  of  1840,  c.  48, 5  U.  8.  Stats,  at 
Large,  395. 

(f)  Act  of  1806,  c.  9,  I  4,  S  U.  S. 
Stats,  at  Large,  204.  See  Matthews  r. 
Oflley,  8  Sumner,  115. 
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imprisonment ;  (tt)  and  the  seaman  may  recover  full  indemnity 
for  his  time  lost  and  expenses  incurred,  (v) 


*  6.      Or  THB  PUNISHMBNT  OF  SSAMBN.  *  846 

The  disobedience  or  misconduct  of  seamen  must  be  punishable 
by  the  master  or  officers  with  great  severity  if  need  be,  from  the 
necessity  of  preserving  discipline,  on  which  the  safety  of  life  and 
property  depend,  (ti^)  Mere  incompetency  is  no  justification  for 
the  infliction  of  punishment.  (2;)  Formerly  there  was  no  limit, 
either  to  the  necessity  or  severity  of  punishment,  except  the  respon- 
sibility of  the  person  inflicting  it,  criminally,  (y)  and  in  damages  to 
the  seamen.  (2)  Now,  however,  flogging  is  prohibited  by  law.  (a) 
But  this  has  been  held  by  the  courts  not  to  apply  to  such  immedi- 
ate punishment,  as  is  inflicted  upon  an  emergency,  by  a  blow  with 
the  hand,  or  with  a  stick,  or  a  rope,  to  produce  immediate  obedi- 
ence ;  the  statute  being  intended  to  apply  only  to  deliberate  flog- 
ging by  way  of  punishment,  (i) 

The  punishments  now  usually  resorted  to,  are  forfeiture  of 
wages,  (c)  irons,  (<2)  confinement  on  board,  («)  imprisonment  on 
shore,  (/)  hard  labor,  or  those  of  a  similar  description. 

(u)  Stat.  1826,  c.  66,  §  10,  4  U.  8.  ler,  1  Curtis.  C.  C.  601 ;  Pajne  r.  AUen. 

State,  at  Large,  117.    See  United  States  Sprague,  804.    The  Act  of  1860  is  not  a 

9,  Netcher,  1  Story,  307 ;  United  States  penal  law,  and  no  indictment  can  be 

p.    Buggies,    5    Mason,    192 ;     United  framed  upon  it    But  it  has  an  important 

States  V.  CofSn,  1  Sumner,  804;  United  bearing  upon  the  Act  of  1836,  in  regard 

States  V.  Lont,  Sprague,  311.  to  the  question  of  justifiable  cause  and 

(v)  See  ante,  note  (9).  malice.    United  States  v.  Cutler,  Mupra, 

(w)  Thome  v.  White,  1   Pet  Adm.  Although  floggins  is  now  abolished,  it  is 

168 ;  Gardner  r.  Bibbins,  1  Blatchf .  &  H.  not  a  cruel   and   unusual   punishment 

Adm.  866 ;   United  Sutes  v.  Freeman,  withm  the  meaning  of  the  third  section 

4  liason,  512 ;  United  Sutes  p.  Borden,  of  the  Act  of  1836.    United  States  v. 

Sprague.  874.  Ck>nins,  2  Curtis,  C.  C.  194. 

(x)  Pajne  v.  Allen,  Sprague,  804.  (6)  Charge   to   the    Grand   Jury,   1 

(3f)  Act  of  1826,  c.  65,  |  22.  4  U.  8.  Curtis,  C.  C.  609;  United  States  ».  Cutler. 

Stats,  at  Large,  122 ;  Act  of  1835,  c.  40,  1  Curtis,  C.  C.  601 ;  Shorey  o.  Bennell, 

L8,    4    U.    S.    State,    at    Large,    776.  Sprague.  407. 
B  United  Stetes  r.  Grush,  6  ACason,         (c)  Relf  v.  Ship  Maria,  1  Pet  Adm. 

290;  United  Stetes  v.  Hunt,  2  Story,  120;  186  ;  Buck  v.  Lane,  12  S.  &  R.  266. 
United  Stetes  v.  Cutler,  1  Curtis,  C.  C.         (d)  Turner's    case,   Ware,   88;    Ma- 

501;  United  Stetes  v.  Alden,  Sprague,  comber   v.  Thompson,  1  Sumner,  889; 

95;  United  Stetes  v.  Winn,  8  Sumner,  Sampson  v.  Smith,  16  Mass.  869;  Shorey 

209;  United  Stetes  v.  Small,  2  Curtis,  9.  Rennell,  Sprague,  407. 
C.  C.  241.  U)  U.  S.  p.  Alden,  Sprague,  95. 

(«)  Sborey  r.  Bennett,  Sprague,  407 ;         (/)  In  Wilson  r.  The  Sfary,  Gilpin, 

Forbes  v.  Parsons,  Crabbe,  282;  Samp-  82,  the  legality  of  imprisoning  seamen  in 

son  V.  Smith,  15  Mass.  865 ;  Jenks  v.  foreign  jails  was  doubted,  unless  the  ne- 

Lewis,  Ware,  51,  8  Mason,  603;  Thomas  oessity  for  it  was  very  strong.    See  also 

V,  Lane,  2  Sumner,  1;  Morris  v,  ComeU,  United  Stetes  v.  Ruggles,  5  Mason,  192 ; 

Sprague,  62.  The  Nimrod,  Ware,  18 ;  Jay  v.  Almy, 

la)  Act  of  1850,  c.  80,  0  U.  S.  Stete.  1  Woodb.  &  M.  262 ;   Wope  v.  Heinen- 

at  Large,  515.  See  United  Stetes  v.  Cat-  way,  Sprague,  800,  affirmed.  Snow   v. 
▼OL.  II.                                     80  4g5 
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*  7.    DxuBTioir. 


Desertion  is  an  offence  which  must  be  prevented  if  possible,  for 
the  obvious  reason  that  it  might  leave  the  ship  and  cargo  aban- 
doned, and  given  up  to  destruction,  at  any  place  or  time.  (^)  It 
is  distinguished  by  the  law-merchant  from  mere  absence  without 
leave,  by  the  intention  not  to  return.  (A)  Nor  is  such  absence 
without  intent  to  return  desertion,  in  the  sense  in  which  that  crime 
subjects  to  punishment,  when  the  vessel  is  left  for  a  fully  sufficient 
cause ;  (t)  and  this  may  be  cruelty,  (/)  unseaworthiness  of  the 
ship  (A;)  in  respect  to  provisions,  (Z)  or  otherwise,  or  a  change  of 
the  voyage  without  the  consent  of  the  seamen,  (m) 

By  the  statute,  desertion  is  absence  from  the  ship  for 
•  847    more  *  than  forty-eight  hours  without  leave,  (n)    But  un- 


Wope,  2  CnrtU,  C.  C.  901 ;  Oardner  o. 
Bibbios,  1  Blatchf.  &  H.  Adin.  356. 
"  Whenerer  a  master  of  a  ship  thinks 
it  necessary  to  cause  any  of  his  crew  to 
be  confined  in  a  foreign  jail,  he  ought  to 
pay  some  regard  to  their  condition  and 
treatment  there,  and  should,  from  per- 
sonal examination,  or,  at  least,  through 
a  reliable  agent,  see  that  they  are  such 
as  humanity  requires."  Shorey  v.  Ren- 
nell,  Sprague,  411.  The  eleventh  section 
of  the  Act  of  1840,  c.  48, 6  U.  8.  Stats,  at 
Large,  806,  makes  It  ''the  duty  of  con- 
suls and  commercial  agents  to  reclaim 
deserters  and  discountenance  insubor- 
dination by  every  means  within  their 
power;  and  where  the  local  authorities 
can  be  usefully  employed  Tor  that  pur- 
pose, to  lend  their  aid  and  use  their  ex- 
ertions to  that  end  in  the  most  effectual 
manner."  This  act  has  been  construed 
as  relieving  the  master  from  the  con- 
sequences of  an  imprisonment  by  the 
consul.  Jordan  v.  Williams,  1  Curtis,  C. 
C.  69, 80 ;  Tingle  v.  Tucker,  Abbott.  Adm. 
619.  If  the  consul  is  absent,  his  clerk  or 
assistant  has  no  power  to  procure  the 
interposition  of  the  local  authorities. 
Snow  V,  Wope,  2  Curtis,  C.  C.  801. 

(^)  The  master  may  inflict  reasonable 
punishment  for  the  offence  of  desertion. 
Per  Sprague,  J.,  in  the  United  States  v. 
Alden,  Sprague,  06,  96. 

{h)  Cloutman  v.  Tuuison,  1  Sumner, 
376;  CofBn  v.  Jenkins.  3  Story,  108; 
Spencer  v,  Eustis,  21  Maine,  619;  Brig 
Cadmus  v,  Mathews,  2  Paine,  C  C.  229 ; 
Ship  Union  v.  Jansen,  2  Paine,  C.  C.  277. 
Going  on  shore  at  a  foreign  port,  against 
orders,  to  see  the  consul  to  coinplain  of 
lU  treatment  is  not  desertion.  Freeman 
V.  Baker,  Blatchf.  &  H.  Adm.  872 ;  Hart 

466 


V.  Brig  Otis,  Orabbe,  68.  See  the  Act  of 
1840,  c.  48,  §  16,  6  U.  S.  Stats,  at  Large. 
896,  and  ihe  following  cases  decided 
under  it  Monis  u,  Cornell,  Sprague,  66 ; 
Knowlton  v.  Boss,  id.  168;  Jordan  v. 
WUlimms,  1  Curtis,  C.  a  60. 

(t)  If,  during  a  collision  between  two 
vessels,  a  seaman,  under  the  impression 
that  his  own  vessel  is  sinkins,  jumps 
on  board  the  other,  he  is  not  guilty  of  de- 
sertion. Hanson  v,  Rowell,  Sprague,  117. 

ij)  The  Minerva,  1  Hagg.  Adm.  368; 
Prince  Edward  v.  Trevellick,  4  Ellis  &  B. 
60 ;  Ward  v.  Ames,  9  Johns.  188 ;  Relf  v. 
Ship  Maria,  1  Pet  Adm.  198;  Steele  c 
Thatcher,  Ware,  04. 

(k)  Savary  v.  Clements,  8  Gray,  166 ; 
Bray  v.  Ship  Atlanta,  Bee,  Adm.  48; 
Bucker  v.  Klerkgeter,  Abbott,  Adm.  402. 

(/)  If  no  provisions  are  furnished,  a 
desertion  is  justifiable.     The  Castalla, 

1  Hagg.  Adm.  60;  Dixon  v.  Ship  Cyrus, 

2  Pet  Adm.  407.  To  justify  a  (insertion 
on  account  of  bad  provisions,  it  must  be 
shown  that  the  food  is  not  merely  not  of 
the  best,  but  positively  bad,  and  unfit 
for  the  support  of  the  crew.  Ulary  v. 
Ship  Washington,  Crabbe,  204. 

(m)  The  Cambridge,  2  Hagg.  Adm. 
243;  Moran  r.  Baudin,  2  Pet  Adm.  416; 
Ingraham  r.  Albee,  Blatchf.  &  H.  Adm. 
280 ;  United  States  v.  Matthews,  2  Sum- 
ner, 470 ;  The  Mary  Ann,  Abbott,  Adm. 
270. 

(n)  Act  of  1790,  c.  20,  §  6,  1  U.  S. 
Stau.  at  Large,  183.  This  section  pro- 
vides, that  if  the  seaman  absents  himself 
without  permission,  and  an  entry  thereof 
is  made  in  the  log-book,  if  he  returns  to 
duty  within  forty-eight  hours,  be  forfeits 
three  days'  pay  for  every  day  he  is 
absent,  and  if  absent  for  a  longer  time. 
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der  the  statute  of  1790,  it  must  be  a  oontiniied  absence  for 
f orfy-eight  successiye  hours ;  and  diere  must  be  an  exact  entry  of 
the  facts  and  drcnmstances,  made  in  the  log-book  at  the  time.  (^0) 
Although  there  may  not  be  a  statutory  desertion,  still  tiiere  may 
be  a  desertion  according  to  the  maritime  law.  ( j?)  And  although 
by  this  law  desertion  generally  works  a  forfeiture  of  wages,  (9) 
yet  the  court  is  not  obliged  to  pronounce  an  entire  forfeiture  in 
all  cases,  but  may  take  into  consideration  palliating  circumstances 
not  amounting  to  an  excuse,  (r)  A  desertion  of  a  part  of  the  crew 
must  make  the  duties  of  the  remainder  more  burdensome ;  but  it 
does  not  diminish  their  duty  to  perform  their  obligations  to  the 
extent  of  their  ability.  («) 

It  may  be  added,  that  officers,  or  mates,  as  they  are  commonly 
called,  although  distinguished  from  tlie  seamen  in  important  re- 
spects, not  only  by  usage,  but  by  the  statutes,  are  for  the  most  part 
regarded  as  seamen. 
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Hie  office  of  a  pilot  is  one  of  so  much  importance,  that  his  ap- 
pointment, his  duties,  and  his  rights,  are  now  regulated  by  law  in 
most  civilized  countries.  With  us,  an  act  of  Congress  authorizes 
the  several  States  to  make  their  own  pilotage  laws,  (i) 


he  forfeits  all  wages  due,  all  his  property 
on  board,  or  lodged  in  any  store  at  the 
time  of  the  desertion,  to  the  nse  of  the 
owners  of  the  ship,  and  pays  them  aU 
damages  thej  may  sustain  by  being 
oblig^  to  hire  other  seamen.  This  has 
been  materially  chansed  by  the  26th 
section  of  the  Act  of  1866,  c.  127,  11 
U.  8.  Stats,  at  Large,  02,  which  proTides, 
Ihat  in  the  case  of  a  desertion  in  a  for- 
eign country,  the  fact  and  date  thereof 
slukli  be  noted  by  the  commander  on  the 
list  of  the  crew,  and  the  same  shall  be 
officially  authenticated  at  the  first  port 
or  place  of  consulate,  or  commercial 
agency,  risited  after  such  desertion ;  and 
if  no  such  place  is  risited,  or  if  the  deser- 
tion occurred  in  this  country,  the  time 
and  place  shall  be  officially  authenticated 
before  a  notarr-public  immediately  at  the 
first  port  or  place  where  such  vessel  shaU 
arriTe  after  such  desertion.  The  wages 
of  the  seaman,  and  his  interest  in  the 
carso,  are  forfeited  to  the  use  of  the 
United  States,  and  are  to  be  paid  oTer 
to  the  coUector  of  the  port  where  the 
crew  are  to  be  accounted  for.  The 
of  the  vessel  may  deduct  way 


expenses  they  hare  necessarily  incurred 
in  consequence  of  such  desertion,  and 
money  actually  paid,  or  goods  at  a  fair 
price  supplied,  or  expenses  incurred  to 
or  for  such  seamen. 

(o)  Cloutman  v.  Tnnison,  1  Sumner, 
881 ;  The  Hereules,  Sprague,  684  ;  Ulary 
V.  Ship  Washington,  Crabbe,  204;  The 
Rovena,  Ware,  818;  Spencer  9.  Eustis, 
21  Maine,  619;  The  Cadmus,  Blatchf.  & 
H.  Adm.  189. 

ip)  Cloutman  v.  Tunison,  1  Sumner, 
88D ;  Coffin  t; .  Jenkins,  8  Stoiy,  108 ;  Ship 
Union  v.  Jansen,  2  Paine,  C.  C.  277 ;  The 
Bovena,  Ware,  809. 

iq)  Cloutman  v.  Tunison,  1  Sumner, 
878;  Coffin  r.  Jenkins,  8  Story,  108; 
Spencer  v,  Eustis,  21  Maine.  619;  The 
Brig  Cadmus  v.  Matthews,  2  Paine,  C.  C 


(r)  Lorrein  v.  Thompson,  Spragne, 
866;  Swain  v.  Howland,  id.  424  ;  Giilord 
V.  KoUoch,  19  Law  Reporter,  21. 

(t)  Harris  v.  Watson,  Peake,  Cas.  72 ; 
narns  v.  Carter,  8  Ellis  &  B.  669;  The 
Araminta,  1  Spinks,  Adm.  224. 

(0  Act  of  1789.  c.  9,  §  4, 1  U.  S.  Stats. 
1  Large,  64.    By  the  Act  of  1887,  c.  22, 
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Any  person  maj  undertake  to  guide  either  his  own  or  anj  other 
ressel  anywhere,  and  may  make  a  valid  contract  for  that  purpose. 
But  one  who  renders  such  services  without  a  commission,  or,  as 
it  is  technically  termed,  ^^  a  branch,''  cannot  claim  the  compensa- 
tion provided  by  law  for  pilotage.  And  if  he  falsely  pretends  to 
have  such  commission  or  branch,  he  is  liable  criminally ;  and  also 
in  damages,  for  losses  or  injuries  resulting  from  his  falsehood. 
If  a  regular  pilot  offers,  and  is  ready  to  pilot  a  vessel  into  or  out 
of  a  harbor,  the  ship  may  refuse ;  but  must  then  pay  the  pilotage 
fees  due  by  law  in  that  case,  (u)  which  are  usually  half  the  regu- 
lar pilotage  fees. 

By  the  general  law-merchant,  a  commissioned  pilot,  as  soon  as 
he  stands  on  the  deck,  has  the  control  of  the  ship ;  nor  is  the 
master  responsible  for  an  accident  which  then  happens,  (v)  But 
his  powers  do  not  wholly  supersede  the  master's ;  for  the  master 
not  only  may,  but  should,  observe  the  pilot,  and  if  he  be  obviously 
incompetent,  disregard  his  commands,  and  dispossess  him  of  his 
authority,  (w) 

The  pilot  is  always  in  law  the  servant  of  the  owner,  and 

*  349    the  *  owner  is,  in  general,  responsible  for  injuries  resulting 

from  the  pilot's  default,  (a?)  This,  however,  would  not  be  the 

case  if  the  owner  were  obliged  by  the  law  of  the  place  to  take  the  pilot 

on  board ;  and  although  the  law  seems  settled  in  England,  (y)  yet 


6  U.  S.  SUts.  at  Large,  163,  the  master 
of  any  vessel  coming  into  or  going  out  of 
any  port  situate  upon  waters  which  are 
the  boundary  between  two  States,  may 
employ  a  pilot  duly  licensed  by  either 
State.  The  United  States  Courts  have 
concurrent  jurisdiction  with  the  State 
Courts  over  pilotage  suits.  Hobart  o. 
Drogan,  10  Pet.  108.  The  grant  to  Con- 
oress  of  the  power  to  regulate  commerce 
did  not  deprive  the  States  of  the  power 
to  resulate  pilots.  Cooley  v.  The  Board 
of  Wardens,  12  How.  299. 

(u)  Nickerson  v.  Mason,  13  Wend.  64; 
Commonwealth  v.  Ricketson,  5  Met  412 ; 
Smith  V.  Swift,  8  id.  329;  Hunt  o.  Car- 
lisle, 1  Gray,  257. 

iv)  See  Snell  v.  Rich,  IJohns.  306; 
Aldrich  v.  Simmons,  1  Stark.  214 ;  Bow- 
cher  V.  Noidstrom,  1  Taunt  668 ;  Yates 
I).  Brown,  8  Pick.  24;  Denison  v.  Sey- 
mour. 9  Wend.  9. 

(it)  The  Duke  of  Manchester,  2  W. 
Rob.  480,  affirmed  on  appeal.  Shersby 
V.  Hibbert,  6  Moore.  P.  C.  90 ;  The  Chris- 
tiana, 7  Notes  of  Cases,  2 ;  Hammond  v. 
Rogers,  7  Moore,  P.  C.  160;  The  Joseph 
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Harvey,  1  Rob.  Adm.  811.  See  1  Par- 
sons' Mar.  Law,  483,  n.  1,  for  a  full  con> 
sideration  of  the  question  of  the  re- 
spective rights  and  duties  of  the  pilot 
and  master. 

{x)  Attorney-General  v.  Case,  3  Price, 
302;  The  Neptune,  1  Dods.  467;  The 
Carolus,  3  Curtis,  C.  C.  69;  The  Bark 
Lotty,  Olcott.  Adm.  329;  The  Julia  M. 
Hallock,  Sprague,  689;  Smith  v.  The 
Creole,  2  Wallace,  C.  C.  486. 

(ly)  By  statute  in  England  no  owner 
or  master  is  liable  for  any  loss  or  damage 
which  shall  happen  by  reason  of  any 
neglect,  Incompetency,  or  incapacity  of 
any  licensed  pilot,  in  charge  of  the  vessel 
in  pursuance  of  the  provisions  of  the 
act.  But  this  act  does  not  extend  to 
ports  in  relation  to  which  special  provi- 
sions have  been  made  in  any  particular 
act  or  acts  of  parliament  This  would 
exclude  the  ports  of  Liverpool  and  New- 
castle, the  acts  relating  to  which  provide, 
as  do  ours,  that  a  master  shall  take  a 
pilot  on  board,  or  pay  pilotage.  This  is 
construed  in  England  to  be  such  compul- 
sion as  to  exonerate  the  owner  or  master 
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it  is  uncertain,  in  this  country,  (z)  whether  the  pilotage  statutes 
create  such  a  compulsion  as  to  exonerate  the  owner. 

If  a  ship  neglects  or  refuses  to  take  a  pilot,  when  it  may  and 
should,  and  the  cargo  is  injured  thereby,  the  owners  are  responsi- 
ble to  the  shippers ;  (a)  and  pilots  are  always  answerable  person- 
ally  for  their  own  negligence  or  default,  (by 


for  the  acts  of  the  pilot.  Caimthen  v. 
Svdebotham,  4  M.  &  8.  77 ;  Rodrigues  v, 
Melhuish.  10  Ezch.  110;  The  Montreal, 
24  Eng.  L.  &  £q.  680;  The  Maria,  1  W. 
Rob.  05 ;  The  Agricola,  2  W.  Rob.  10. 

{x)  la  The  &roluB,  2  CortiB,  C.  C. 
69,  Mr.  Justice  Cvrtii  said,  if  the  vessel 
had  been  homeward  bound,  so  diat  the 
master  would  hare  been  obliged  to  hare 
taken  the  first  pilot  that  offered,  or  haye 
paid  fnU  pilotage,  that  the  owners  would 
not  be  liable  for  a  coUision.  This  is 
opposed  to  the  opinion  of  Mr.  Justice 
Airy,  Storr  on  Agencj,  §  456  a.  note  1, 
and  to  a  mctmm  iaGrier,  J.,  in  Smith  v. 


The  Creole,  2  Wallace,  C.  C.  485.    The 

g)int  has  not  yet  been  decided.  In  the 
ark  Lotty,  Olcott,  Adm.  829,  it  was  con- 
tended, that  the  exemption  from  liability 
continued  after  the  vessel  was  moored  to 
the  wharf  by  the  pilot.  But  the  court 
decided  otherwise. 

(a)  M'MiUan  v.  Union  Ins.  Co.  1  Rice, 
248;  Keeler  v.  Fireman's  Ins.  Co.  8 
Hill,  250;  The  WiUiam,  6  Rob.  Adm. 
816. 

lb)  Yates  v.  Brown,  8  Pick.  24 ;  Heri- 
dia  V.  Ayres,  12  id.  884 ;  Lawson  v.  Dnm- 
Im,  0  C.  B.  54. 
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CHAPTER  XVIL 


OF  THE  LAW  OF  MARINE  INSURANCE. 


SECTION  I. 


OF  THE  CONTRACT. 


A.  —  What  thi$  Coniraet  %$. 


Bt  this  contract  the  insurer  undertakes  to  indemnify  the  in- 
wired  i^inst  loss  on  maritime  properly,  arising  from  maritime 
perils,  on  a  certain  voyage,  or  during  a  certain  period ;  the  prop- 
erty, the  perils,  and  the  period,  all  being  defined,  in  part  by  the 
instrument  of  agreement,  and  in  part  by  the  law.  The  language 
of  policies  and  the  statements  and  answers  to  questions  are  con- 
strued in  the  usual  and  popular  sense  of  the  words  used,  (a)  ^  If 
there  be  an  ambiguity  in  restrictions  or  permissions,  they  are  to 
be  construed  favorably  to  the  insured,  (^cia)  And  accompanying 
circumstances,  and  the  usage  of  the  business  in  which  a  ship  is 
employed,  may  help  to  construe  ambiguous  words.  (a6) 

This  agreement  is  generally  in  writing ;  and  the  written  instru- 
ment is  called  ^^  a  Policy  of  Insurance."  But  it  need  not  be  in 
writing,  (oc)  ^  unless  the  act  of  incorporation  of  the  insurers  re- 


(a)  Biplej  v.  Mtom  Int.  Co.  90  N.  T. 
136. 

(aa)  Hoffnum  v.  Mtatk  Ins.  Co.  82  N. 
T.  406. 

{ab)  New  York  Belting  Co.  v.  Wash- 
ington Ins.  Co.  10  Bo8w.  428.  See  the 
same  principle  applied  to  insurance  on  a 
building.  New  York,  &c.  v,  Hamilton 
Ins.  Co.  10  Bosw.  587. 

{ac)  Union   Ins.  Co.  v.  Commercial 


Ins.  Co.  2  Curtis,  C.  C.  624,  affirmed. 
Commercial  Ins.  Co.  v.  Union  Ins.  Co. 
19  How.  818;  Baptist  Church  p.  Brook- 
lyn F.  Ins.  Co.  18  Barb.  60 ;  10  N.  Y. 
S06 ;  Sanborn  r.  Fireman's  Ins.  Co.  16 
Gray,  448;  Smith  v.  Odlin,  4  Yeates, 
468;  Hamilton  v.  Lycoming  Ins.  Co.  6 
Barr,  839.  But  see  Real  Estate  Ins.  Co. 
t;.  Roessle,  1  Gray,  886. 


^  It  was  declared  in  Rodocanachi  v.  Elliott,  L.  R.  8  C.  P.  649,  that  a  marine  policy 
may  cover  the  risks  daring  a  portion  of  the  transit  to  be  performed  overland,  provided 
apt  language  be  employed  to  express  that  intention.  —  A  contract  of  marine  insurance 
is  a  maritime  contract  within  tne  admiralty  jurisdiction  of  the  United  States  courts. 
Insurance  Co.  v,  Dunham,  11  Wall.  1,  affirmmg  De  Lovio  v.  Bolt,  2  Gall.  398.  —  An 
application  for  insurance  may  be  drawn  with  a  lead  pencil.  City  Ins.  Co.  v,  Bricker, 
91  Penn.  St  488. 

<  In  Relief  Ins.  Ca  v.  Shaw,  94  U.  S.  574,  it  was  stated  that  a  valid  contract  of 
insurance  can  be  made  by  parol,  unless  prohibited  by  statute  or  positive  regulation ;  and 
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quires  it  to  be  so.  (6)  ^  It  may  be  oral  only,  or  it  may  be  made 
by  an  agreement  to  insure,  entered  and  subscribed  on  the  books 
of  the  insurers,  in  any  manner  usual  in  that  office,  (c)  ^  Such  an 
agreement  is  valid  before  a  policy  issues.  But  as  such  an  agree- 
ment would  imply  that  a  policy  should  be  issued,  that  agreement 
would  effect  such  insurance  as  would  the  policy  itself  which 
was  commonly  used  by  tiiie  same  insurers,  (d)  ^  The  stamp 
act  now  requires  a  stamp  on  contracts  to  insure.  As  a  stamp 
can  be  put  only  on  a  written  instrument,  it  has  been  held, 
although  only  obiter^  that  a  merely  oral  contract  to  insure  is  not 
now  valid,  (drf) 

Formerly  insurance  was  generally  effected  in  this  country  by 
individuals  subscribing  a  policy  or  insurance  sheet ;  but 
now,  *  insurance  is  effected  always  or  nearly  so  by  incor-   *  851 
porated  c<Hnpanies. 

The  insurance  may  be  effected  by  letter  in  the  same  manner  as 
any  other  contract.  The  rules  and  principles  of  law  which  gov* 
em  an  agreement  of  this  kind  have  been  already  stated.  («) 

It  is  also  a  universal  principle  of  the  law  of  contracts,  that 
there  is  no  contract  unless  ^e  parties  agree  together,  about  the 
same  thing,  in  the  same  sense.  If  therefore  an  offer  is  made  by 
either  party,  there  is  no  contract  unless  that  offer  be  accepted  with- 
out any  variation  of  its  terms.  (/)    If,  however,  certain  things 


(6)  CockeriU  v.  Cincinnati  Int.  Co.  Id 
Ohio,  148;  Courtnay  v.  Miss.  Ins.  Co.  12 
La.  288;  Berthond  v,  Atlantic  Ins.  Co. 
18  La.  580 ;  FUnt  v.  Ohio  Ins.  Co.  8  Ohio, 
601;  Spitzer  v.  St.  Marks  Ins.  Co.  6 
Daer,  6. 

(c)  honnav.  Proctor,  26  Maine,  18 ; 
Blancbard  v.  Waite,  28  id.  51 ;  Woodruff  v. 
Columbus  Ins.  Co.  5  La.  An.  607 ;  Perkins 
r.  Washington  Ins.  Co.  4  Cowen,  645. 

(d)  Oliver  p.  Commercial  Ins.  Co.  2 
Curtis,  C.  C.  201 ;  Franklin  Ins.  Co.  r. 


Hewitt  8  B.  Mon.  280 ;  Kelly  r.  Common- 
wealth Ins.  Co.  10  Bosw.  82 ;  Xenos  v. 
Wickham,  Law  Hep.  2  H.  L.  206. 

(dd)  West  Mass.  Ins.  Co.  v.  Duffey, 
2  Kansas,  847. 

(«)  See  ante,  rol.  1.  •406-»408. 

(/)  Routledge  v.  Grant,  8  Car.  &  P. 
367,  4  Bing.  668;  Ocean  Ins.  Co.  v.  Car- 
rington,  8  Conn.  857;  Eliason  r.  Hen- 
shaw,  4  Wheat.  225 ;  Hutchison  v.  Bow- 
ker,  5  M.  &  W.  685 ;  Myers  v.  Keystone 
Ins.  Co.  27  Penn.  State,  268. 


in  Westchester  Ins.  Co.  v,  Earle.  33  Mich.  148,  an  oral  agreement  extending  the  terms 
of  subsisting  policy  was  declared  to  be  valid.  See  Taylor  v.  Germania  Ins.  Co.  2  Dillon, 
282 ;  Hsrtford  Ins.  Co.  r.  Farrish,  73  Dl.  166 ;  Northmp  v.  Mississippi  Valley  Ins.  Co.  47 
Mo.  435;  FranUin  Ins.  Co.  v.  Taylor,  53  Miss.  441.  That  outside  of  the  statute  of 
frauds  there  is  no  rule  of  law  which  prevenu  written  policies  from  being  changed  by 
parol,  see  Roger  Williams  Ins.  Co.  v.  Carrington,  43  Mich.  253. 

1  Ins.  Co.  V.  Colt,  20  Wall.  560 ;  Hening  v.  United  States  Ins.  Co.  S  Dillon,  26. 

*  Or  it  may  be  entered  by  an  agent  in  his  "  binding  book,"  so  called,  Putnam  v. 
Home  Ins.  Co.  123  Mass.  824. 

*  Where  the  agreement  ibr  insnranoe  Is  complete,  a  policy  must  issue  although  a  lorn 
hss  meanwhile  occurred.  Ins.  Co.  v.  Colt.  20  Wall.  560 ;  Excelsior  Ins.  Co.  v.  Boyal  Ins. 
Co.  55  N.  T.  348;  Marx  p.  Nattonal  los.  Co.  25  La.  An.  89 :  Baldwin  v,  Chouteau  Ins. 
Co.  56  Mo.  151. 
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are  still  to  be  done  before  the  contract  is  complete,  and  a  subse- 
quent policy  is  issued  and  accepted  before  tttej  are  done,  this 
would  amount  to  or  imply  a  waiver  of  these  things.  (^) 

In  many  of  our  States,  there  is  a  statute  requirement  that  the 
policies  shall  be  signed  by  certain  officers.  But  a  distinction  has 
been  taken  between  the  policies  and  the  eontraetSy  and  it  is  held 
that  under  such  a  statute  the  eontraet  of  insurance  may  be  made 
as  at  common  law,  by  parol  (gg} 


B.— Of  the  Policjf. 

This  ancient  instrument  has  remained  unchanged,  in  most  of 
its  peculiar  phraseology,  for  a  long  period,  and  is  everywhere  sub- 
stantially the  same ;  and  a  long  and  varied  litigation  has  affixed 
a  definite  legal  meaning  to  its  forms  and  phrases.  Still  it  varies 
in  difiFerent  States,  and  from  time  to  time  in  every  State ;  neither 
law  nor  usage  limiting  the  power  of  the  parties  to  make  what 
bargain  they  please. 

The  consideration  for  the  promise  of  insurance  is  the  premium 
paid  by  the  insured.  And  although  the  contract  is  subscribed 
only  by  the  insurers,  it  binds  both  parties ;  the  insured  as  to  the 
premium,  as  well  as  the  insurers  as  to  their  undertaking.  (A) 
There  is,  however,  this  difference  between  them ;  the  insured  has 
always  his  option  whether  he  will  put  his  property  under  the  risks 
insured  against.  If  he  does  not  do  so  in  any  measure,  the  bar- 
gain is  wholly  void ;  (t)  if  he  does  so  altogether,  it  passes 
*  852  wholly  into  effect ;  if  he  does  so  partially,  the  *  bargain 
takes  effect  only  upon  that  part,  and  the  premium,  as  we 
shall  see  in  a  subsequent  section,  is  proportionately  reduced. 
The  stipulations  of  the  insured  are  only  conditions,  which  be 
must  comply  with  to  bring  the  insurers  under  their  obligations. 
But  they  can  bring  no  action  against  him  if  he  chooses  to  annul 
the  bargain  by  putting  no  property  at  risk. 

Nothing  is  assumed  to  be  a  part  of  the  policy  which  may  have 
been  added  to  it,  hence  a  paper  is  not  made  a  part  of  a  policy  by 

{g)  Hall  V.  People's  Ins.  Co.  6  Qnj,  (A)  Ins.    Co.   of    Penn.  v.  Smith.  8 

186 ;  Liberty  Hall  Association  v.  Housa-  Whart.  629 ;  PaUpsco  Ins.  Co.  v.  Smith, 

tonic  Ins.  Co.  7  Gray.  261.  6  Harris  &  J.  166. 

(ot)  Walker  p.  Metropolitan  Ins.  Co.  (i)  T^rie    v.    Fletcher,   Cowp.    666; 

66  Me.  871.  Taylor  v.  Lowell,  3  Mass.  881. 
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merely  being  folded  up  with  it  (/)  or  even  wafered  to  it.  (i) 
But  whatever  is  written  either  upon  the  face  or  the  margin,  (Z) 
or  the  back  of  a  policy,  (ni)  or  on  the  same  sheet,  (n)  or  even  on 
a  wholly  separate  paper,  (o)  becomes  a  part  of  the  policy  if  re- 
ferred to  as  such  in  the  body  of  the  instrument,  or  signed  as  such 
by  the  party  upon  whom  it  imposes  an  obligation,  and  in  some 
cases  this  rule  has  received  a  wide  construction.  Things  said  or 
written  by  either  party,  or  by  both,  while  negotiating  for  the 
policy,  whatever  may  be  their  importance,  form  no  part  of  the 
policy,  unless  written  therein,  or  specifically  referred  to.  (p) 


C.  —  Cf  Litwranee  through  an  Agent. 

The  general  principles  of  authority,  of  adoption  and  ratifica* 
tion,  apply  to  contracts  of  insurance. 

An  agent  who  causes  an  insurance  to  be  made  must  have  full 
power  to  do  so.  This  power  may  be  given  him  expressly,  or  may 
be  derived  from  the  circumstances  of  the  case,  or  from  usage ;  (q)  ^ 
but  a  mere  general  authority,  though  it  be  to  act  in  relation  to 
the  ship  or  cargo,  is  not  sufficient,  (r) 

*  If  a  policy  be  made  by  one  who  purports  to  make  it  *  858 
as  agent,  his  principal,  although  unknown  at  the  time,  is 
bound  when  afterwards  discovered.  If  the  agent  has  no  previous 
authority,  the  party  in  interest  may  make  it  his  contract  by  sub- 
sequent ratification ;  and  he  may  make  this  ratification  even  after 
a  loss  has  occurred  under  the  policy ;  (%)  '  and  the  bringing  of  an 


{j )  Pawson  o,  Barnerelt,  1  Doug.  18; 
note. 

1h)  Bixe  V.  Fletcher,  1  Doug.  18,  note. 
/)  Dennis  v.  Ludlow,  2  Caines,  111 ; 
Bean  r.  Stupart,  I  Doug.  11;  De  Hahn 
V,  Hartley,  1  T.  R.  343 ;  Querlain  v.  Col. 
Int.  Co.  7  Johns.  627 ;  Ewer  v,  Washing- 
ton Int.  Co.  le  Pick.  602. 

(«)  Warwick  v,  Scott^  4  Camp.  62; 
Harris  v.  Eagle  Ins.  Co.  6  Johns.  36S. 

(r)  Murdock  p.  Chenango  Co.  Ins.  Co. 
8  Comst.  210 ;  Roberts  v.  Chenango  Co. 
Ins.  Co.  3  Hill,  601. 

(o)  Rontledge  v.  BurreU,  1  H.  Bl.  264 ; 
Worsley  u.  Wood,  6  T.  B.  710 ;  Clark  r. 
Manof.  Ins.  Co.  8  How.  236;  Kennedy 


r.  St  Lawrence  Co.  Ins.  Co.  10  Barfo. 
286 ;  Brown  v.  People's  Ins.  Co.  11  Cnsh. 
280.  But  see  Williams  v.  New  England 
Ins.  Co.  31  Maine,  219. 

(p)  Higginson  9.  Dall,  13  Mass.  06 ; 
Western  v.  Ernes,  1  Taunt.  116;  New 
York  Ins.  Co.  v.  Thomas,  8  Johns.  Cas. 
1 ;  Lee  v.  Howard  Ins.  Co.  8  Gray,  683; 
Lamatt  v.  Hudson  Rirer  Ins.  Co.  17  N. 
Y.  199,  note. 

{q)  Barlow  v.  Leckie,  4  J.  B.  Moore,  8. 

(r)  French  v.  Backhouse,  6  Burr. 
2727 ;  Foster  p.  U.  8.  Ins.  Co.  11  Pick. 
86;  Finney  p.  Warren  Ins.  Co.  1  Met 
16. 

(•)  Lncena  r.  Craufurd,  1  Taunt  826 ; 


1  See  Putnam  n.  Home  Ins.  Ca  123  Mass.  824 ;  Wass  p.  Maine  Ins.  Co.  61  Me.  637 ; 
Lycoming  Ins.  Co.  p.  Woodworth,  83  Penn.  St  823 ;  Dayton  Ins.  Co.  p.  Kelly,  24 
Ohio  St.  845. 

t  Williams  v.  No.  China  Ins.  Co.  1  C.  P.  D.  757. 
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a/Ction  on  the  policy  by  such  principal,  in  his  own  name,  has  been 
said  to  be  sufficient  ratification.  (0  If 9  howeyer,  the  agent  brings 
the  action  in  his  own  name,  and  no  ratification  is  provedy  he 
recoyers  only  to  the  extent  of  his  own  interest,  (u) 

If  the  goods  are  insured  by  a  bailee  haying  a  lien  on  them  for 
charges,  commissions,  £c.,  and  are  described  as  goods  held  by 
him  in  trust,  in  an  action  brought  by  him  in  his  own  name  he 
recoyers  the  whole  yalue  of  the  goods,  and  after  deducting  his 
lien,  he  holds  the  balance  in  trust  for  the  owner,  (v)  But,  as 
between  the  insured  and  the  owner  of  the  goods  held  by  him  in 
trust,  the  latter  cannot  recoyer  unless  it  appears  that  he  had 
elected  to  adopt  the  policy,  before  its  force  as  an  insurance  upon 
his  goods  has  been  in  any  degree  impaired  by  any  act  of  the 
insured,  or  that  the  latter  has  actually  receiyed  money  from  the 
insurance  company,  on  account  of  goods  other  than  his  own.  (tr)  ^ 
If  an  agent  efifects  insurance  ^^  for  account  of  whom  it  may  ocm- 
cern,"  he  then  recoyers  the  whole  amount  insured  in  an  action 
brought  in  his  own  name,  (rr)  unless  his  autiiority  be  disayowed 
by  the  party  in  interest ;  who  can,  howeyer,  disayow  it,  only  to 
the  extent  of  his  own  interest,  and  not  for  the  lien  or  other  inter- 
est of  the  agent,  (y) 

Alterations  may  be  made  by  botii  parties,  or  by  either  party, 
with  the  consent  of  the  other.    Such  alterations  should  be  and 
usually  are  indorsed  upon  the  policy.  (2)     If  the  insured 
*  854   makes,  *  or  procures,  or  consents  to  the  making  of  a  mate- 
rial alteration,  this  has  the  effect  of  cancelling  the  pol- 
icy, (a)  eyen  though  he  make  it  in  good  faith ;  unless  the  insurers 

Roiith  0.  Thompson,  13  East,  274 ;  Hage-  166 ;   Copeland   v.  Mercantile  las.  Co. 

dorn  v.  OUyerson,  2  M.  &  S.  486;  Stein-  6  Pick.  108;    Cranston  v.  Philadelphia 

back  V.  RUneiander,  8  Johns.  Cas.  281 ;  Ins.  Co.  6  Binn.  63& 
Loring  V.  Proctor,  26  Maine,  80.  U)  Laird  v.  Robertson,  4  Brown,  P. 

(0  Finney  v.  Fairhaven  Ins.  Co.  6  C.488;  Robinson  v.  Tobin,  1  Stark.  386 ; 

Met.  102 ;  Oliver  v.  Commercial  Ins.  Co.  Merry  t;.  Prince,  2  Mass.  176.    An  alter- 

2  Curtis,  C.  C.  296;  Blanchard  v.  Waite,  ation  inserted  in  the  policy  by  consent 

28  Maine,  61.  of  both  parties,  although  not  signed*  Is 

(u)  Foster  o.  U.  8.  Ins.  Co.  11  Pick,  binding.     Warren  t\  Ocean  Ins.  Co.  16 

86.  Maine,  439.    A  policy  may  be  altered  by 

(v)  Waters  v.  Monarch  Ins.  Co.  6  Ellis  parol.    Kenneb^    Co.  v.  Augusta   Ins. 

4  B.  870,  84  Eng.  L.  &  Eq.  116;   De  Co.  6  Gray,  204. 
Forest  v.  Fulton  Ins.  Co.  1  Hall,  100.  (a)  Langhom  v.  Cologan,   4   Taunt 

{w)  StillweU  V.  Staples,  19  N.  Y.  401.  880 ;  Farlie  v.  Christie,  7  id.  416 ;  Foi^ 

{x)  Davis  V.  Boardman.  12  Mass.  80 ;  shaw  v.  Chabert,  8  Brod.  &  B.  168.    See 

Ward  p.  Wood,  18  Mass.  689 ;  Copeland  Entwisle  v.  EUU.  2  H.  &  N.  649.    Tlie 

v.  Mercantile  Ins.  Co.  6  Pick.  198.  alteration  must  be  material ;  Sanderson 

(y)  Reed  v.  Pacific  Ins.  Co.  1  Met.  r.  M'Cullom,  4  J.  B.  Moore,  6;  Sander- 

^  See  Martineau  v.  Hitching,  L.  R.  7  Q.  B.  436,  462,  where  Qftain,  J.,  ciles  the  toxt 
with  approval. 
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assent  to  it.    An  alteration  by  the  insnrers,  wiiliout  tiiie  consent 
of  the  insured,  has  no  effect  whatever,  (ft) 

If  there  be  a  material  error  in  a  policy,  a  court  of  law  cannot 
correct  the  mistake.  (<?)  But  a  court  of  equity  may  and  will  cor- 
lect  it,  or  treat  the  policy  as  reformed,  (d) 


D.— Of  the  Trantfer  of  the  Policy  or  of  the  PropeHy. 


There  is  an  important  difference  between  the  transfer  of  a 
policy  and  the  transfer  of  the  property  insured  by  the  policy. 
Policies  of  insurance  are  not  negotiable,  (/)  but  may  be  assigned, 
and  the  assignment  vests  an  equitable  interest  in  the  assignee,  (/) 
and  the  assignee  may  bring  an  action  in  the  name  of  the  as- 
signor, (jg)  Such  assignment  may  be  valid  without  the  consent 
of  the  insurers. 

If  the  insured  assign  the  policy  with  tlie  consent  of  the  insur- 
ers, there  seems  to  be  an  exception  to  the  general  rule  that  the 
assignor  cannot  after  an  assignment  affect  the  rights  of  the  as- 
signee. For  any  act  of  his  which  would  render  the  policy  void, 
had  it  not  been  assigned,  will,  it  is  held,  still  have  that 
*  effect ;  (K)  ^  unless  the  terms  of  the  assent  of  the  insur-  *  855 
ers  are  such  as  to  make  or  imply  a  new  contract  with  the 
assignee.  (%)  ^ 


■on  V.  8ymond«,  1  Brod.  ft  B.  426,  and 
made  by  the  insured,  or  hy  his  procore- 
ment  or  consent.  Nichols  v.  Johnson, 
10  Cono.  192. 

(6)  Kennebec  Co.  v.  Augusta  Ins.  Co. 
e  Gray,  204. 

fc)  ConsUble  v.  Noble,  2  Taunt.  403; 
Karnes  p.  Knightly,  Skin.  64;  Ewer  v. 
Washington  Ins.  Co.  16  Pick.  608;  Cham- 
berlain V.  Harrod,  6  Greenl.  420. 

Id)  Collett  V.  Morrison,  9  Hare,  162, 
12  £nff.  L.  &  Eq.  171 ;  Hogan  v.  Delaware 
Ins.  Co.  1  Wash.  C.  C.  419;  GliFer  v. 
Commercial  Ins.  Co.  2  Curtis,  C.  C.  277. 
The  evidence  of  the  mistake  must  be 
clear  and  satisfactory.  Henckle  v.  Royal 
Exch.  As.  Ins.  Co.  1  Yes.  Sen.  317; 
Grayes  v.  Boston  Ins.  Co.  2  Cranch,  441 ; 
Lyman  v.  United  Ins.  Co.  2  Johns.  Ch. 
690. 

(«)  Fogg  r.  Middlesex  Ins.  Co.  10 
Cosh.  346;  Folsom  v.  Belknap  Co.  Ins. 


Co.  10  Foster,  231 ;  Hobbe  v,  Memphis 
Ins.  Co.  1  Sneed,  460. 

(/)  Wakefield  v.  Martin,  3  Mass.  668 ; 
Spring  V.  South  Carolina  Ins.  Co.  8 
Wheat.  268. 

(g)  Earl  v.  Shaw,  1  Johns.  Cas.  313; 
Gourdon  v.  Ins.  Co.  3  Teates,  327 ;  Fol- 
som  V.  Belknap  Co.  Ins.  Co.  10  Foster, 
231;  Pollard  v.  Somerset  Ins.  Co.  42 
Maine,  221. 

(A)  Hale  v.  Mechanics  Ins.  Co.  6  Gray, 
160;  State  Ins.  Co.  v.  Roberts,  7  Am. 
Law  Reg.  220 ;  Bidwell  v.  Northwestern 
Ins.  Co.  19  N.  T.  179 ;  Grosvenor  v.  At- 
Untie  F.  Ins.  Co.  17  N.  Y.  391 ;  Buffalo 
Steam-Engine  Works  v.  Sun  Ins.  Co.  17 
N.  T.  401.  But  see  Pollard  v.  Somerset 
Ins.  Co.  42  Maine,  221. 

(t)  Foster  v.  Equitable  Ins.  Co.  2  Gray, 
216.  See  Boynton  v.  Clinton  Ins.  Co.  16 
Barb.  264. 


1  Warbasse  v.  Sussex  Ins.  Co.  18  Vroom,  SOS. 

<  Sea  McCluskey  v.  Piondenoe  Ins.  Co.  126  Mass.  806 ;  Fitcfabnig  Say.  Bank  9 
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certain  from  the  authoriiaes ;  (m)  ^  it  must  often  depend  upon  the 
exact  words  which  prohibit  the  sale  or  tranaf^. 


E.  —  Of  Reqmr&mentB  in  the  Polity. 

If  a  policy  provide  that  not  only  a  change  of  the  owners,  but  a 
change  of  masters  if  not  notified  to  the  insm^rs,  shall  avoid  the 
policy,  the  insured  cannot  recover  for  a  loss  occurring  while  the 
ship  is  under  the  charge  of  a  new  master,  of  whose  appointment 
the  insurers  had  not  been  notified,  (i) 

Usage  has  great  weight  in  the  construction  of  policies  and  their 
language ;  but  to  have  this  effect  it  must  be  reasonable  in  it- 
self, (u)  conformable  to  law,  (v)  and  not  in  contradictioa 
*  857  of  *  the  plain  and  positive  language  of  the  policy.  (u») 
Where  the  usage  of  the  place  in  which  a  letter  proposing 
insurance  is  written,  differs  from  that  of  the  place  to  which  the 
letter  is  sent,  and  in  which  the  insurance  is  effected,  the  first  usage 
prevails,  (rr)  It  may  be  added  as  a  general  remark,  that  while 
it  seems  to  have  been  thought,  at  some  times  and  by  some  courta, 
that  a  policy  should  be  construed  favorably  for  the  insured,  and 
at  other  times  and  by  other  courts,  favorably  for  the  insurers,  we 
hold  it  to  be  both  the  just  rule  and  the  expedient  rule,  that  it 
should  be  construed  accurately,  and  without  favor  to  eiUier  party ; 
and  this  rule  seems  now  to  prevail  in  the  courts,  (y) 

A  policy  takes  effect  from  its  date.    But  "  date,"  which  is  only 

(fs)  Held,  that  the  tale  or  transfer  Wend.  641,  8  id.  144 ;  Wise  v.  St  Louis 

does  not  avoid  the  policy  unless  made  to  Mar.  Ins.  Co.  23  Misso.  80. 
third  parties,  in  Boffman  v.  JRtntt,  Ins.  Iw)  M'Gregor  v.  Ins.  Co.  1  Wash.  C. 

Co.  32  N.  Y.  406.    Held,  otherwise,  in  C.  89 ;  Hone  v.  Mutual  Safety  Ins.  Co.  1 

Hartford  Ins.  Co.  i;.  Ross,  23  Ind.  170;  Sandf.   137,  2  Comst.  235;  Blackett  v. 

and  in  Keelcr  v.  Niagara  Ins.  Co.  16  Wis.  Royal  Exch.  Ass  Co.  2  Cromp.  &  J.  244; 

523.  Mercantile  Ins.  Co.  v.  State  Ins.  Co.  25 

{t)  Tennessee    Ins.  Co.   v.  Scott,  14  Barb.  319;  Rankin  v.  Am.  Ins.  Co.   1 

Misso.  46.  Hall,  619 ;  Bentaloe  o.  Pratt,  Wallace,  58 ; 

(u)  Macy  v.  Whaling  Ins.  Co.  9  Met.  Bargett  v.  Orient  Ins.  Co.  8  Bosw.  385. 
363;  Ougier  v.  Jennings,  cited  1  Camp.  (x)  Hazard  v.  New  England  Ins.  Co. 

606 ;  Barney  u.  Coffin,  3  Pick.  116.  8  Pet.  667,  overruling  the  decision  of  Mr. 

(e)  A  usage  to  sell  a  cargo  without  Justice  Story  in  the  same  case,  1  Sumner, 

necessity  is  invalid:  Bryant  v.  Common-  218. 

wealth  Ins.  Co.  6  Pick.  131 ;  or  for  the         (y)  Hood    v.  Manhattan   Ins.  Co.   1 

owner  to  purchase  it  when  sold  by  the  Eem.  682 ;  Robertson  v.  French,  4  East, 

master  through  necessity:  RoberUon  v,  186;  Aguilar  v.  Rodgers,  7  T.  R.  421; 

Western  Ins.  Co.  19  La.  227.    See  also  Mumford  v.  Hallett,  1  Johns.  488;  Graves 

Hone  V.  Mutual  Safety  Ins.  Co.  1  Sandf.  v.  Boston  Ins.  Co.  2  Cranch,  419;  Hon- 

137,  2  Comst.  236 ;  Turner  v.  Burrows.  5  nick  v.  Phoenix  Ins.  Co.  22  Misso.  82. 


1  That  it  does  not,  sea  Fierce  v.  Nashua  Ins.  Co.  50  N.  H.  297. 
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a  shortoded  form  of  datum  (giyen),  means  deliverj ;  and  the  pre* 
sumption  that  a  contract  is  written  or  deliyered  at  its  date,  may 
be  rebutted  hj  proof  of  actual  making  and  deliyery  at  another 
time.  (•) 

F.  ^-  Of  the  Premium. 

The  premium,  which  is  the  consideration  for  tiie  promise  of  the 
insurers,  is  equally  valid  for  that  purpose,  whether  it  is  paid  in 
money  when  the  policy  is  deliyered,  or  by  a  promissory  note,  or 
remains  only  as  the  debt  of  the  insured.  In  this  country  the 
usual  payment  is  by  a  promissory  aote,  which  is  called  a  premium 
note. 

The  premium  is  not  due,  or,  to  speak  more  accurately,  is  not 
earned,  unless  the  risk  is  incurred  for  insurance  against 
which  *  the  premium  is  given.  But  it  is  wholly  earned  if  *  858 
the  whole  property  insured  is  for  any  time,  however  brief, 
under  such  risk.  If  no  part  of  the  risk  attaches  for  any  reason 
whatever,  no  part  of  the  premium  is  earned,  and  the  whole  if  paid 
is  returnable.  This  rule  applies  equally,  whether  the  cause  of  the 
non-attachment  of  tiiie  risk  was,  that  no  part  of  the  voyage  took 
place,  (a)  or  that  no  part  of  the  goods  were  shipped,  (5)  or  that 
the  insured  had  no  interest  in  the  property,  (c)  or  that  the  vessel 
was  unseaworthy,  (d)  or  that  any  other  breach  of  warranty  oc- 
curred, which  avoided  the  policy  before  the  risk  attached.  («) 
By  a  common  clause,  insurance  companies  retain  one-half  of  one 
per  cent,  on  the  return  of  the  premium. 

If  the  policy  is  a  valued  one,  and  the  valuation  is  not  dimin- 
ished during  the  voyage  by  a  withdrawal  of  any  part  of  the  sub- 
ject insured,  there  is  no  return  of  premium.  (/)  And  if  the 
policy  be  entire,  whether  for  a  period  of  time,  or  for  a  voyage,  no 


{*)  Barl  V.  Shaw,  1  Johns.  Cas.  813; 
Jackaon  v.  Schoonniaker,  2  Johns.  234. 
See  United  States  v.  Le  Baron,  19  How. 
73. 

(a)  Forbes  v.  Church,  8  Johns.  Cas. 
160;  Mnrray  v.  Col.  Ins.  Co.  4  Johns. 
443. 

(6)  Martin  o.  Sitwell,  1  Show.  IM; 
Graves  v.  Marine  Ins.  Co.  2  Caines,  839; 
Waddington  p.  United  Ins.  Co.  17  Johns. 
28;  Toppan  v.  Atkinson,  2  Mass.  886; 
Bermon  v,  Woodbridge,  2  Dong.  781; 
Uumy  V.  CoL  Ins.  Co.  4  Johns.  44& 


(c)  Ronth  V.  Thompson,  11  Bast,  428. 
Bat  see  M'Culloch  v.  Royal  Bzch.  Ass. 
Co.  3  Camp.  406. 

{d)  Porter  v.  Bnssey,  1  Mass.  436; 
Penniman  o.  Tucker,  11  Mass.  66;  Rus- 
s^  V.  De  Qrand,  16  Mass.  88 ;  Common- 
wealth Ins.  Co.  V.  Whitney,  1  Met.  28. 

(e)  Murray  v.  United  Ins.  Co.  2  Johns. 
Cas.  168 ;  Eibers  v.  United  Ins.  Co.  16 
Johns.  IS^;  Daguet  v.  Rhinelander,  1 
Johns.  Cas.  860. 

(/)  Mutual  Ins.  Co.  v.  Swift,  7  Oray^ 
266. 
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premium  is  retomable  if  the  risk  attached  for  any  portion  of  the 
time  or  the  voyage,  (j/)  Hence,  if  the  insurance  be  ^^  at  and 
from  "  a  place,  no  premium  is  returnable,  if  the  premium  attach 
at  and  never /rom;  (A)  as  would  be  the  case  if  the  ship  were  sea- 
worthy at  the  place,  but  unseaworthy  for  the  voyage,  (t)  So,  it 
would  not  be  returnable  if  the  insured  had  an  interest  in  the 
property  at  any  moment  during  the  time  or  the  voyage,  (y)  But 
if  the  voyage  were  composed  of  severable  passages,  for  which  the 
risk  was  severable,  and  some  of  those  passages  were  prevented, 

the  premium  for  those  passages  may  be  returnable.  (Jc)  If 
*  359    the  insurance  be  on  two  subject-matters,  *  as  on  ship  and 

cargo,  and  the  ship  goes,  but  without  the  cargo,  the  pre- 
mium on  the  ship  is  earned,  but  the  premium  on  the  cargo  will 
be  returnable.  (V)  The  much  more  usual  case  of  part  return  of 
premium,  occurs  when  only  a  part  of  the  goods  insured  is  shipped ; 
for  then  the  proportion  of  the  premium  which  belongs  to  the  part 
not  shipped  is  returnable,  (m) 

The  rules  as  to  proportional  or  pro  rata  return  of  premium  may 
not  be  quite  settled,  in  all  their  applications.  The  main  difficulty 
in  the  application,  springs  from  the  difficulty  of  determining 
whether  the  risks,  and  with  them  the  premium,  are  entire  or  sep- 
arable, (n)  Glauses  are  sometimes  inserted  in  policies  making 
the  premium  returnable,  in  part  or  in  whole,  on  certain  contin- 
gencies, (o) 

ig)  Tyrie  v.  Fletcher,  2  Cowp.  666.  ously  described  that  the  policy  does  not 

(A)  Col.  Ins.  Co.  V.  Lynch,  11  Johns,  attach,  the  preminm  is  returnable.    Rob- 

283 ;  Marine  Ins.  Co.  of  Alexandria  v.  ertson  v.  United  Ins.  Co.  2  Johns.  Cas. 

Tucker,  3  Cranch,  357.  250.    So  if  the  policy  is  issued  by  a  per- 

(t)  Annen  &.  Woodman,  8  Taunt  290;  son  who  had  no  authori^  to  issue  it 

Taylor  v.  Lowell,  3   Mass.  331 ;    Mer-  Lynn  v.  Burgoyne,  13  6.  Mon.  400.     See 

chants  Ins.  Co.  v.  Clapp,  11  Pick.  66.  also  Hagedom  v.  Oliverson,  2  M.  &  S. 

{j)  Howland  v.  Comm.  Ins.  Co.  An-  485;  Finney  v.  Fairhaven  Ins.  Co.  5  Met 

thon,  N.  P.  26.  192 ;  Routh  v.  Thompson,  13  East,  289 ; 

(it)  Donath  v.  N.  A.  Ins.  Co.  4  Dall.  Steinbach  v,  Rhinelander,  8  Johns.  Cas. 

471;  Waters  v,  Allen,  5  Hill,  421.    But  269;  Foster  v.  United  States  Ins.  Co.  11 

generally,  if  the  premium  is  entire,  the  Pick.  86 ;  New  York  Ins.  Co.  r.  Roberts, 

risk  is  not  severable,  although  the  yoy-  4  Duer,  141 ;  Fisk  v.  Masterman,  8  M.  & 

age  consists  of  several  passages.    Ber-  W.  166. 

mon  u.  Woodbridge,  2  Doug.  781 ;  Moses         (o)  As  if  the  vessel  sails  with  convoy 

V.  Pratt,  4  Camp.  297 ;  Tait  0.  Levi,  14  and  arrives :  in  which  case,  although  a 

East,  481 ;  Homer  v.  Dorr,  10  Mass.  26.  large  part  01  the  cargo  insured  is  lost,  if 

(/)  Amery  v,  Rogers,  1  Esp.  207  ;  Hor-  the  vessel  sails  with  convoy  and  arrives, 

neyer  v.  Lushington,  16  East,  46.  the  underwriters  are  liable.    Simond  v. 

(m)  Holmes    v.  United    Ins.    Co.    2  Boydell,  1  Doug.  268;  Aguilar  9.  Rodg- 

Johns.  Cas.  329;  Pollock  v.  Donaldson,  ers,  7  T.  R  421;  Homcastle  v.  Ha  worth, 

3  Dallas,  610;    Forbes  v.  Aspinall,  18  Marsh.  Ins.  674;  Casteili  t?.  Boddington. 

East,  323;  Foster  v.  U.  S.  Ins.  Co.  11  1  Ellis  ft  B.  66,  16  Eng.  L.  ft  Ea.  127. 

Pick.  86 ;  Eyre  v.  Glover,  16  East,  218.  **  If  the  risk  ends  in  safety  at r    Off- 

(n)  If  the  subject-matter  is  so  errone-  den  v.  New  York  Ins.  Co.  12  Johns.  114; 
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If  the  insnrance  were  illegal  and  therefore  void,  and  the  ille- 
gality was  not  known  to  either  party  when  it  was  effected,  the 
premium  is  returnable,  (p)  If  it  was  known  to  both,  it  is  not 
returnable,  because  both  were%qually  in  the  wrong.  (;)  If  known 
to  the  insurer  only,  or  if  he  made  the  policy  fraudulently,  as  if 
he  knew  when  he  made  it,  that  the  risk  had  terminated 
*  safely,  the  premium  is  returnable,  (r)  If  made  through  *  860 
the  fraud  of  the  insured,  the  premium  is  not  returnable ;  («) 
but  it  has  been  held,  that  it  would  be  returnable,  although  the 
policy  were  avoided  by  misrepresentation  or  concealment  on  the 
part  of  the  insured,  if  he  had  committed  no  fraud,  (t) 


SECTION  n. 


OF  THE  PARTIES  TO  THE  CONTRACT. 

Any  parties  who  are  competent  to  make  any  contract,  may 
make  the  contract  of  insurance.  The  principal  exception  in 
practice,  to  the  general  rule,  is  this :  an  insurance  for  the  benefit 
of  an  alien  enemy  is  void,  (u)  But  a  trade  or  a  transaction, 
which  would  otherwise  be  made  unlawful  by  war,  may  be  made 
legal  by  a  special  license  to  a  party,  (t^)  and  we  know  not  why 
the  subjects  of  such  a  trade  might  not  be  legally  insured.  Aliens 
who  are  not  enemies  may  make  contracts  of  insurance  as  fully,  to 
all  intents  and  purposes,  as  citizens  or  subjects  of  the  country  in 

Robertaon  9.  Columbuui  Ins.  Co.  8  Johns.  (f)  Tyler  v.  Borne,  Park,  Ins.  286; 
49].  "  The  arrival  of  the  vessel."  Kell-  Schwartz  v.  U.  S.  Ins.  Co.  8  Wash.  C.  C. 
ner  v.  Le  Mesurier,  4  East,  896.  See  also  170 ;  Langhom  v.  Cologan,  4  Taunt.  829. 
Dalgleish  v.  Brooke,  16  East,  296.  "  If  (0  Anderson  v.  Thornton,  8  Exch. 
sold  or  laid  np,  for  every  nncommenced  426, 20  Eng.  L.  &  Eq.  339 ;  Feise  v.  Par- 
month."  Hunter  v.  Wright^  10  B.  &  C.  kinson,  4  Taunt.  640. 
714.  "In  case  no  act  of  war  takes  place"  (u)  Brandon  u,  Nesbitt,  6  T.  R.  28; 
between  two  countries.  Poutz  u.  La.  Ins.  Furtado  v.  Rodgers,  3  B.  &  P.  191 ;  Bran- 
Co  10  Mart.  La.  80.  don  v.  Curling,  4  East,  410.    If  the  in- 

ip)  Oom   V.   Brace,   12   East,  226;  sured  becomes  an  alien  enemy  after  the 

Henry  v.  Staniforth,  4  Camp.  270 ;  Hen-  happening  of  a  loss,  the  remedy  is  merely 

tig  V.  Staniforth,  6  M.  &  8. 122.  suspended,  during  the  existence  of  the 

(o)  Lowry  v,  Bonrdieu.  2  Dong.  468 ;  war,  and  his  right  may  be  enforced  upon 

Andree  V.  Fletcher,  3  T  R  266;  Vandvck  the  return  of  pieace.    Flindt  v.  Waters, 

r.  Uowitt,  1  East,  06 ;  Juhel  v.  Church,  2  16  East,  260. 

Johns.  Cas.  883 ;  Russell  v.  De  Grand,  16  (v)  The  Cosmopolite,  4  Rob.  Adm.  11 ; 

Mass.  86.  The  Juno,  2  Rob.  Adm.  116;  The  Goede 

(r)  Carter  v.  Boehm,  8  Burr.  1909;  Hoop,  Edw.  Adm.  828. 
Duflell  V.  Wilson,  1  Camp.  401. 
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which  the  policy  is  made.  And  an  alien  enemy  in  a  country  at 
war  with  his  own,  may  have  rights  and  privileges  which  the 
courts  of  that  country  may  enforce,  (w)  The  government  of 
every  country  has  the  power  exclu^ely  of  making  war,  of  deter- 
mining with  whom  it  is  at  war,  and  what  states  or  powers  are 
neutral ;  and  the  courts  of  that  country  are  bound  by  that  deter- 
mination, (x) 
The  parties  insured  are  of  course  always  named  in  a  policy, 

and  some  one  must  be  named  as  the  insured ;  but  the 
*861   interest  *in  the  policy  often  extends  beyond  the  parties 

named,  and  various  phraseology  is  used  to  produce  this 
effect.  If  A  is  insured  "  for  whom  it  may  concern,"  it  is  much 
the  same  thing  as  if  he  be  insured  as  agent,  (y)  and  if  he  be  in- 
sured as  agent,  it  is  as  if  he  were  insured  for  whom  it  may  con- 
cern ;  and  in  either  case  the  insurance  applies  to  any  one  who 
was  an  owner  of  the  property  insured,  and  was  within  the  inten- 
tion of  the  party  effecting  the  insurance,  (jt)  Such  an  insurance 
may  be  made  by  a  mutual,  as  well  as  a  stock  company,  (a)  If 
the  phrase  be  ^'  on  account  of  those  whom  it  may  concern  at  the 
time  of  loss,"  it  covers  one  who  owns  the  property  at  that  time, 
whatever  may  have  been  the  intermediate  ownership  or  trans- 
fers. (6)    An  insurance  of  a  person  named  "  for "  is  an 

insurance  for  all  persons  interested  in  the  property  whose  names 
the  insured  intended  to  insert  in  this  blank,  {c) 


(io)Societ7,  &c.  t;.  Wheeler,  2  Qallia. 
186 ;  WeUs  v.  WiUUros,  1  Salk.  46. 

{x)  Blackburne  t;.  Thompson,  15  Eait, 
81 ;  Haffedorn  v.  Bell,  1  M.  &  S.  460. 

(v)  De  Forest  v.  Fulton  Ins.   Co.  1 


If. 


Hail,  84 ;  Waters  v.  Monarch  Ins.  Co.  6 
Ellis  &B.  870;  Sunderland  Ins.  Co.  v. 
Kearney,  16  Q.  B.  926;  Duncan  v.  Sun 
Ins.  Co.  12  La.  An.  486. 

(t)  Routh  V.  Thompson,  11  East,  428; 
Bauduj  V,  Union  Ins.  Co.  2  Wash.  C.  C. 


891 ;  Haynes  v.  Howe,  40  Maine,  181 ; 
Protection  Ins.  Co.  v.  Wilson,  6  Ohio 
State,  653 ;  Lambeth  v.  Western  Ins.  Co. 
11  Rob.  La.  82. 

(a)  Cobb  o.  New  England  Ins.  Co.  6 
Grav,  192. 

(6)  Rogers  o.  Traders  Ins.  Co.  6  Paige, 
688. 

(c)  Turner  v.  Burrows,  8  Wend.  160, 
24  id.  276. 
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OF  THE  PBOPEBTY  OB  INTEBE8T  INSUBED. 


All  maritime  property  consists  of  either  the  ship  and  its  appur- 
tenances, ((i)  or  of  the  cargo  which  the  ship  carries,  (e)  or  of  the 
freight  which  the  ship  earns  by  carrying  the  cargo,  (/)  ^ 
•  or  of  the  profits  arising  from  an  increase  of  the  value  of  *  862 
the  cargo,  caused  by  the  transportation.  Either  or  all  of 
these  may  be  and  often  are  insured,  and  profits  are  often  insured 
either  under  that  name,  or  by  a  valuation  of  the  cargo ;  (jg)  but 
in  either  case  profits  may  be  regarded  as  only  an  incident  to  the 
cargo. 

The  property  insured  should  be  set  forth  in  the  policy  with  suffi- 
cient distinctness.  The  rules  on  this  subject  are  not  capable  of 
exact  definition ;  but  the  principle  which  runs  through  them  is, 
that  the  subject-matter  of  the  insurance  must  be  distinctly  identi- 
fied, either  by  actual  description,  or  by  reference  to  other  means  of 
knowledge.  And  where  there  is  no  fraud  or  concealment  on  the 
part  of  the  insured,  his  interest,  which  he  intended  to  bring  within 
the  terms  of  the  policy,  will  be  brought  within  it,  even  by  a  liberal 
construction ;  and  a  mistake  in  the  description  will  seldom  prevent 
this  construction.  (K)  * 


(</)  Mason  v,  Franklin  Ins.  Co.  12 
Gill  ft  J.  408 ;  Hood  v.  Manhattan  Ins. 
Co.  1  Kern.  682.  ProTisions  on  board 
for  nse  of  crew  are  corered  by  insurance 
on  ship  and  furniture.  Brough  o.  Whit- 
more,  4  T.  R.  206.  The  outfits  of  a 
whaling  voyage  are  not  covered  by  a 
policy  on  the  ship.  Hoskins  v.  Pickers- 
gill,  8  Dong.  222 ;  Oale  o.  Laurie,  6  B.  & 
U.  164.  As  to  boats,  see  HosUns  v. 
Pickersgill,  tupra;  Hall  v.  Ocean  Ins. 
Co.  21  Pick.  472;  Blackett  v.  Boyal 
Exch.  Ass.  Co.  2  Cromp.  &  J.  244. 

ie)  See  infra, 
f)  Taylor  v.  Wilson,  16  East,  824; 
BeU  V.  Bell.  2  Camp.  476 ;  Barclay  v, 
Stirling,  6  M.  &  8.  6 ;  Adams  v.  Warren 
Ins.  Co.  22  Pick.  168;  Paradise  v.  Sun 
Ins.  Ca  6  La.  An.  606l    Freight  may 


mean  the  profit  derived  by  the  owner 
of  a  sh^  from  carrying  hit  own  goods. 
Flint  o.  Flemyng,  1  B.  &  Ad.  46;  Devaux 
V.  TAnson,  6  Bing.  N.  C.  619 ;  Wolcott 
V.  Eagle  Ins.  Co.  4  Pick.  420.  If  a  ship- 
per of  goods  pays  freight  in  advance, 
there  is  a  conflict  of  authority  whether 
he  can  insure  the  risk  which  he  runs, 
under  the  term  iVeight  Mintum  v.  War- 
ren Ins.  Co.  2  Allen,  86;  Kathman  v. 
Gen.  Mnt  Ins.  Co.  12  La.  An.  36. 

{g)  Muraford  p.  Hallett,  1  Johns.  483; 
PaUpsco  Ins.  Co.  9.  Coulter,  8  Pet.  222; 
Alsop  V.  Com.  Ins.  Co.  1  Sumner,  461 ; 
Halhead  v.  Young,  6  Ellis  &  B.  812 ;  Bar- 
clay 9.  Cousins,  2  East,  644;  Eyre  v. 
Olover,  16  East,  218. 

(A)  In  Ruan  p.  Gardner,  1  Wash.  C.  C. 
146,  the  agent  of  the  insured,  by  mis- 


1  See  Benoon  v.  Home,  Ac  Ass.  Co.  L.  B.  7  C.  P.  341 ,  for  a  discussion  by  Willu,  J., 
of  the  term  "  flight,"  and  as  to  whether  it  includes  "  passage  money." 
3  See  lonides  v.  Pacific  Ina  Co.,  L.  R.  6  Q.  B.  674 ;  7  Q.  B.  517. 
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The  means  of  knowledge  by  which  the  description  may  be  sup* 
plementedy  may  be  the  name  of  the  consignee,  (t)  or  the  yoyage, 
or  the  time,  (y)  or  the  port  of  shipment ;  (i)  ^  and  it  seems,  that  if 
the  description  may  attach  equally  to  different  shipments,  the  in- 
sured may  attach  the  policy  to  eitiier,  even  after  the  loss  has  oc- 
curred, if  the  terms  of  the  policy  do  not  exclude  it,  and  if  the 
declaration  is  honest  and  conforms  to  the  intention  of  the  par- 
ties. (Z)  '  If  the  policy  be  in  the  alternative,  and  the  in- 
*868  sured  is  *  interested  in  both  the  altematiyes,  as  ship  or 
cargo,  and  both  haye  been  at  risk,  (m)  the  policy  attaches 
to  both ;  but  if  he  is  interested  in  only  one,  he  may  attach  the  policy 
wholly  to  that.  There  are  many  cases  illustratiye  of  the  effect  of 
tlie  phrases  commonly  used  in  the  description,  (n) 

The  amount  of  the  interest  of  the  assured,  as  whether  it  be  one- 


take,  described  the  goods  as  marked  (D) 
on  board  the  Brothers.  The  goods  were 
on  board  the  vessel  named,  but  not 
marked  as  described.  Hdd,  that  the 
insured  was  entitled  to  recover,  as  the 
risk  undertaken  by  the  underwriters  was 
Beither  changed  nor  increased.  Policies 
usually  contain  the  clause,  after  mention- 
ing the  name  of  the  ressel,  "  or  by  what- 
soever other  name  or  names  the  said 
vessel  shall  be  named."  Under  this  clause 
it  is  only  necessary  to  prove  the  iden- 
tity of  the  ship.  Hall  v.  Mollineaux, 
cited  6  East,  886.  See  also,  Le  Mesurier 
V.  Vaughan,  6  East,  882 ;  Clapham  v. 
Cologan,  8  Camp.  382 ;  Sea  Ins.  Co.  v. 
Fowler,  21  Wend.  600. 

(t)  Ballard  v.  Merchants  Ins.  Co.  9 
La.  268. 

U)  Sorbe  v,  Merch.  Ins.  Co.  6  La.  186. 

{Ic)  Murray  r.  Col.  Ins.  Co.  11  Johns. 
802;  Rickman  v,  Carstairs,  6  B.  &  Ad. 
661 ;  Hunter  p.  Leathley,  10  B.  &  C.  868; 
Grant  v.  Paxton,  1  Tauut.  468. 

(/)  Harman  v.  Kingston,  3  Camp.  160; 
Craufurd  v.  Hunter,  8  T.  R.  16,  note; 
Henchman  v,  OfBey,  2  H.  Bl.  846,  n.; 
Kewley  v.  Ryan,  2  H.  Bl.  343.  See  New 
York  Ins.  Co.  v.  Roberts,  4  Duer,  141. 

(m)  Fans  v.  Newbury  port  Ins.  Co.  8 
Mass.  476. 

(n)  Merchandise,  or  any  equivalent 
word,  does  not  apply  to  ornaments  or 


clothing  owned  by  persons  on  board,  and 
not  intended  for  sale.  Ross  v.  Thwaite, 
Park,  Ins.  26.  Bullion  on  board  not  in- 
tended for  the  expenses  of  the  master, 
crew,  or  passengers,  is  covered  by  the 
words  "goods  and  merchandise:  Da 
Costa  V.  Firth,  4  Burr.  1966 ;  or  "  cargo  : " 
Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  429. 
"Goods  and  merchandise,"  will  cover 
specie  dollars.  Am.  Ins.  Co.  v.  Oris  wold, 
14  Wend.  899.  ''Cargo"  has  been  held 
not  to  cover  live  stock,  or  hay,  com,  &c., 
put  on  board  mainly  for  the  use  of  the 
stock,  although  it  was  expected  that  a 
considerable  quantity  of  it  would  remain 
unconsumed,  and  would  be  sold  as  cargo 
at  the  port  of  destination.  Wolcott  v. 
Eagle  Ins.  Co.  svpra.  Live  stock  is  gen- 
erally insured  eo  nomine.  Lawrence  v. 
Aberdein,  6  B.  ft  Aid.  107 ;  Coit  o.  Smith, 
8  Johns.  Cas.  Id  But  under  some  cir- 
cumstances "cargo"  would  cover  live 
stock.  Allegre  v.  Maryland  Ins.  Co.  2 
Gill  &  J.  136;  Chesapeake  Ins.  Co.  v. 
Allegre,  2  Gill  &  J.  164.  For  other  ex- 
amples  see  Hill  v.  Patten,  8  East,  878 ; 
Paadock  v.  Franklin  Ins.  Co.  11  Pick. 
227;  Rogers  t;.  Mechanics  Ins.  Co.  1 
Story,  603;  Pritchet  v.  Ins.  Co.  of  N.  A. 
8  Yeates,  468 ;  Hunter  v.  Prinsep,  10  East, 
878;  Marsh.  Ins.  816;  Duplanty  v.  Com- 
mercial Ins.  Co.  Anthon,  N.  P.  114; 
Palmer  v.  Pratt,  2  Bing.  186. 


1  See  Joyce  v.  Realm  Ins.  Co.  L.  R.  7  Q.  B.  580 ;  Jones  v.  Neptune  Ins.  Co.  L.  R.  7 
Q.  B.  708. 

*  See  lonides  v.  Pacific  Ins.  Co.  L.  R.  6  Q.  B.  674 ;  L.  R.  7  Q.  B.  517 ;  Stephens  v. 
Australasian  Ins.  Co.  L.  R.  8  C.  P.  90 ;  Imperial  Mnine  Ins.  Co.  v.  Fire  Ins.  Corpo- 
ration, 4  C.  P.  D.  166,  in  which  last  case  a  nre  company  had  re-insnred  a  marine  risk 
against  fire. 
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half  or  any  other  proportion  of  the  property,  and  its  character,  as 
whether  he  is  interested  as  mortgagor  or  mortgagee,  or  as  charterer 
or  trustee  or  bailee,  or  whether  his  interest  be  legal  or  equitable, 
need  not  be  specified ;  an  insurance  of  property  or  interest  gener- 
ally covering  all  these,  (o) 

We  have  seen,  in  the  chapter  on  shipping,  that  public  policy 
disapproves  the  carrying  goods  on  deck,  although  the  owner  and 
shipper  may  agree  to  it,  if  they  choose.  For  the  same  reason,  a 
general  policy  on  cargo  does  not  cover  goods  on  deck,  vnthout  ex- 
press provision  to  that  effect.  (  p)  But  an  exceptional  usage  may, 
if  known  and  established,  affect  the  policy  on  tiiis  point.  There 
are  numerous  cases  referring  to  this  question,  (^q)  It  has  been 
intimated,  that  a  usage  to  carry  such  goods  on  such  a  vessel  and 
on  such  a  voyage,  is  not  sufficient  to  bring  the  goods  vrithin 
the  policy,  unless  there  be  *  also  evidence  of  a  usage  by  in-  *  864 
surers  of  paying  for  the  loss  of  such  goods,  (r) 


SECTION  IV. 


OF  THE  BEGINNING  AND  THE  END  OF  THE  RISE. 


A  policy  of  insurance  should  define,  vnth  great  precision,  the 
time  when  the  risk  insured  against  begins,  and  when  it  terminates. 
This  definition  may  be,  either  by  referring  to  a  moment  of  time, 
or  to  some  fact,  or  to  some  place.  That  is,  the  insurance  may  be 
from  a  certain  hour  to  a  certain  hour,  or  it  may  begin  when  certain 
goods  are  laden  on  board,  or  as  soon  as  the  ship  reaches  a  cer- 
tain place.    In  some  way  these  termini  must  be  sufficiently  defined. 

A  policy  from to ,  or  from to  A,  or  from  A  to , 

has  no  effect.  (») 

(o)  OUrer  p.  Greene,  8  MaM.  188 
Fiimej  v.  Warren  Ins.  Co.  1  Met.  16 
RoBsel  V,  Union  Ins.  Co.  1  Wash.  C.  C 
409;  Stetson  v.  Mass.  Ins.  Co.  4  Mass 
380;  Higginson  v.  DaU,  18  Mass.  06; 
Wells  o.  l*hiL  Ins.  Co.  9  S.  &  R.  108 
Crowely  o.  Cohen,  3  B.  ft  Ad.  478; 
Chase  v.  Wash.  Ins.  Co.  12  Barb.  695. 

( p)  Wolcott  V,  Eagle  Ins.  Co.  4  Pick. 
429;  Adams  o.  Warren  Ins.  Co.  22  Pick. 
163  ;  Tannton  Copper  Co.  v.  Merchants 
Ins.  Co.  id.  106;  MUward  o.  Hibbert,  8 
Q.B.  120. 


(q)  MUward  v.  Hibbert,  8  Q.  B.  120; 
Da  Costa  v.  Edmunds,  4  Camp.  142; 
Bogers  v.  Mechanics  Ins.  Co.  1  Story, 
603;  Canard  o.  Hyde,  2  ElUs  &  E.  1; 
Merchants  Ins.  Co.  v.  ShiUito,  13  Ohio, 
669. 

(r)  Taunton  Copper  Co.  o.  Merchants 
Ins.  Co.  22  Pick  106. 

(9)  MoUoy,  book  2,  c.  7,  §  14.  See 
also,  Manly  v.  United  Ins.  Co.  9  Mass.  89 ; 
Folsom  p.  Merchants  Ins.  Co.  38  Maine, 
414 ;  Clereland  i^.  Union  Ins.  Co.  8  Mass. 
808. 
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We  have  seen  that  actual  delivery  may  be  proved  in  contradic- 
tion of  the  date,  when  the  policy  is  to  take  effect  from  the  time  of 
delivery.  But  a  policy  may  be  made  and  delivered  much  later 
than  the  date,  with  the  intention  that  it  shall  take  effect  from  the 
prior  date,  or  be  retrospective.  It  may  also  be  intended  that  the 
insurance  shall  attach,  although  the  property  has  ceased  to  exist 
before  the  making  and  delivery  of  the  policy.  This  is  usually 
effected  by  the  words  in  common  use,  "  lost  or  not  lost ; "  (f)  but 
any  other  equivalent  language  would  have  the  same  effect,  (u) 

An  insurance  beginning  "  on  "  a  certain  day  covers  the  whole 
of  that  day.  If  it  begyis  "  from  "  a  certain  day,  the  word  "  from  *' 
has  the  effect  of  "  after,"  and  the  day  is  excluded,  (v) 
*365  *This,  at  least,  is  the  general  rule,  although  it  might 
be  varied  by  other  language  in  the  policy,  or  by  circum- 
stances, (wy 

Where  the  insurance  is  on  goods,  we  know  no  better  rule  for 
determining  when  the  policy  attaches  to  them,  than  that  it  so  at- 
taches when  it  would  attach  to  the  vessel  carrying  them,  were  she 
insured. 

If  the  insurance  is  made  ^'  at  and  from  "  a  certain  place,  the  risk 
begins  as  soon  as  the  vessel  is  at  that  place,  and  continues  while 
she  is  there,  and  also  when  she  leaves  that  place.  The  question 
has  arisen.  What  must  be  the  condition  of  the  vessel  on  her  arrival, 
for  the  policy  to  attach  ?  It  has  been  said,  that  she  must  then  be 
in  safety  from  the  perils  insured  against.  And  as  an  insurance 
to  a  place  does  not  cease  until  she  has  arrived  there,  and  been 
there  moored  twenty-four  hours  in  safety  (and  our  policies  usually 
contain  a  clause  to  that  effect),  it  has  been  held,  that  a  policy  ^^  at " 
did  not  attach  on  the  arrival  of  a  ship,  until  after  the  twenty-four 
hours  of  safety  had  expired.  (2;)  But  it  is  obvious  that  the  terms 
of  the  policy  and  the  circumstances  of  the  case  must  have  much 
effect  in  the  application  of  these  rules. 

So  if  the  insurance  is  to  take  effect  ^^  at  and  from  a  certain  port," 


(0  Paddock  v.  Franklin  Ins.  Co.  11 
Pick.  227;  Hucks  v.  Thornton,  Holt, 
N.  P.  80;  Mead  v.  Davison,  3  A.  &  E. 
d03;  Sutherland  t;.  Pratt,  11  M.  &  W. 
206;  Cobb  v.  New  England  Ins.  Co.  6 
Gray,  192. 

(u)  Hammond  o.  Allen,  2  Sumner, 
?(96,  per  5fory,  J.  See  also  March  v.  Pigot, 
6  Burr.  2802. 

(v)  Chiles  V.  Smith,  18  B.  Mon.  400; 
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Lorent  v.  South  Carolina  Ins.  Co.  1  Nott 
&  McC.  606. 

(w)  See  Howard's  Case,  2  Salk.  626 ; 
Pngh  V.  Leeds,  Cowp.  714;  FuUer  v. 
Russell,  6  Gray,  128. 

(x)  See  Garrigues  v.  Coze,  1  Binn. 
602 ;  Patrick  v.  Ludlow,  8  Johns.  Cas.  14 ; 
Motteux  17.  London  Ass.  Ca  1  Atk.  648 ; 
Parmeter  v.  Cousins,  2  Camp.  285;  Bell 
t7.  Bell,  2  Camp.  478. 
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it  may  be  difficult  to  determine  what  is  that  port,  or  what  places 
are  comprehended  within  it.  And  this  question  of  mixed  law  and 
fact  can  only  be  determined  by  usage,  or  other  evidence,  (y)  In- 
surance ^^  from  "  a  place  begins  only  when  a  vessel  casts  off  her 
moorings,  or  weighs  her  anchor,  and  moves,  with  the  in- 
tention of  sailing,  (z)  Groods  insured  ^^  at  and  *  from  "a  *  366 
place,  do  not,  unless  it  is  expressly  so  provided  in  the  pol- 
icy, (a)  come  under  the  policy  until  laden  on  board  the  vessel,  or 
on  board  a  boat  or  lighter  to  be  carried  to  the  vessel  in  conformity 
with  the  usage  of  that  place.  (6)  But  they  would  be  covered  by 
such  a  policy,  if  brought  there  in  a  vessel  from  another  place.  ((?) 
If  the  insurance  be  to  a  port  of  discharge,  it  continues  at  and  from 
such  ports  as  the  vessel  may  touch  at  for  inquiry,  advice,  or  repair, 
without  discharging  any  part  of  her  cargo,  (d)  Any  such  expres- 
sion as  ^^  final  port,''  or  ^^  ports  of  discharge,"  would  continue  the 
insurance  on  so  much  of  the  cargo  as  is  not  tiiiere  discharged,  (e) 
And  if  the  insurance  be  to  a  port  of  discharge,  the  insurance  ceases 
when  the  cargo  is  actually  unladen  at  any  port,  whether  it  be  the 
port  originally  intended  or  another.  (/) 

Sometimes  it  is  provided  that  the  insurance  is  for  a  definite 
period,  and  if  the  vessel  is  ^^  at  sea  "  at  the  end  of  the  time,  the 
risk  is  to  continue  until  her  arrival  at  port,  or  the  port  of  destina- 
tion. The  meaning  of  the  phrase  ^^at  sea,"  or  the  equivalent 
phrase  ^^  on  her  passage,"  ( ^)  seems  to  have  been  somewhat  con- 
troverted; but  we  consider  the  rule  as  now  well  settled.    If  a 

(v)  De  Longuemere  v.  Firem.  Int.  Co.  (</)  Coolidge  v.  Gray,  S  Mmm.  627 ; 
10  Johns.  126 ;  Higgint  v.  Aguilar,  cited  Lapham  v.  Atlas  Ins.  Co.  24  Pick.  1 ; 
2  Taunt  406 ;  McCargo  v.  Merchants  King  v.  Hartford  Ins.  Co.  1  Conn.  888 ; 
Ins.  Co.  10  Rob.  La.  384;  Mozon  v.  At-  Claric  r.  United  Ins.  Co.  7  Mass.  366. 
kins,  8  Camp.  200;  BeU  &.  Mar.  Ins.  Co.  («)  Inglis  v,  Vauz,  8  Camp.  487; 
8  8.  &B.  06;  Hull  Dock  Co.  V.Browne,  Preston  r.  Greenwood,  4  Doug.  28; 
2  B.  &  Ad.  43;  Stockton  R.  Co.  v.  Bai^  Moore  v.  Taylor,  1  A.  &  E.  26;  Upton  v. 
rett,  7  Man.  &  O.  870 ;  Payne  v.  Hutchin-  Salem  Ins.  Co.  8  Met.  606 ;  Brown  v. 
son,  2  Taunt.  406 ;  Constable  v.  Noble,  2  Vigne,  12  East,  283 ;  Oliverson  v.  Bright- 
Taunt.  408 ;  Brown  v.  Tayleur,  4  A.  &  E.  man,  8  Q.  B.  781. 
241.  (/)  Moffat  V.Ward.  4  Doug.  81,  note; 

(<)  Mey  V.  South  Carolina  Ins.  Co.  8  Shapley  o.  Tappan,  9  Mass.  20. 
BreT.  829.  If  a  vessel  is  insured  at  and  (g)  in  Bowen  v.  Hope  Ins.  Co.  20 
from  A  to  B,  from  thence  to  C  and  back  Pick.  276,  insurance  was  effected  for  one 
to  A,  a  loss  at  B  will  be  covered.  Brad-  year,  and  if  "  at  sea  "  when  the  year  ex- 
ley  V.  Nashville  Ins.  Co.  8  La.  An.  706 ;  pired,  then  until  the  arrival  of  the  vessel 
Bell  V.  Marine  Ins.  Co.  8  S.  &  R.  98.  at  port.    In  Bowen  v.  Merchants   Ins. 

(a)  See  Kennebec  Co.  v.  Augusta  Ins.  Co.  20  Pick.  276,  Uie  insurance  was  the 

Co.  6  Gray,  204.  same,  except  that  the  phrase  hi  the  lat- 

(6)  Coggeshall    v.  Am.   Ins.    Co.   8  ter  case  was  "  if  on  her  passage."    The 

Wend.  288 ;  Parsons  v.  Mass.  Ins.  Co.  6  two  expressions  were  considerod  as  sy- 

Mass.  208.  nonymous. 

(c)  Gkurdner  v.  Col.  Ins.  Co.  2  Cranch, 
C.  C.  478. 
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vesBel  is  in  a  port  at  the  expiration  of  the  time,  bhe  cannot  be 
said  to  be  at  sea,  (A)  unless  she  is  in  that  port  by  restraint  and 
against  her  will,  (t)    If  a  yessel  has  set  sail  before  the  ex- 
*  367    piration  *  of  the  time,  although  not  fairly  at  sea,  the  under- 
writers are  liable  for  a  subsequent  loss.  (/) 

The  clause  terminating  the  insurance  only  when  the  vessel  has 
been  moored  twenty-four  hours  in  safety  at  the  port  of  arrival, 
has  received  judicial  construction.  If  the  vessel  be  ordered  off 
or  into  quarantine  before  the  twenty-four  hours  have  passed,  the 
policy  does  not  cease  to  attach ;  (A;)  but  if  she  be  safely  moored, 
and  continue  safe  through  a  storm  or  other  peril,  which  begins 
either  before  or  within  the  twenty-four  hours,  and  is  afterwards 
lost  through  the  same  storm  or  peril,  she  is  not  lost  within  the 
policy.  (0 

If  goods  are  usually  landed  from  a  ship  in  a  certain  port  by 
boats  or  lighters,  they  are  not  landed  and  are  under  the  policy 
while  on  board  the  lighters.  And  this  would  be  true  if  this  mode 
of  landing  the  goods  was  unusual,  but  justified  by  the  necessity  of 
the  case,  (m)  It  has,  however,  been  held,  that  if  a  consignee 
sends  his  own  lighter  to  receive  the  goods,  they  are  delivered  to 
him  when  put  on  board  his  lighter,  and  the  insurance  ceases,  (n) 

Whenever  the  voyage  insured  is  abandoned  or  broken  up,  by  a 
peril  not  insured  against,  the  insurance  ceases,  (o) 

Because  the  insurers  are  liable  for  the  direct,  immediate,  and 
inevitable  consequences  of  a  peril  insured  against,  we  should  say 

(A)  It  was  said  by  Parker,  C.  J.,  in  stein  v.  Bell,  Park.  Ins.  46;  Meigs  o. 

Wood  p.  New  England  Ins.  Co.  14  Aiass.  Mutual  Ins.  Co.  2  Cush.  439;  WhitweU 

81,  that  "A  vessel  is  considered  in  that  v.  Harrison,  2    Exch.   127;    Dickey   v. 

condition  ('at  sea'),  while  on  her  roj-  United  Ins.  Co.  11  Johns.  868;  Zacharie 

age,  and  pursuing  the  business  of  it,  al-  v.  Orleans  Ins.  Co.  17  Mart.  La.  687 ; 

though  during  part  of  the  dme,  she  is  Gray  v.  Gardner,  17  Mass.  188.    If  a 

necessarily    within   some   port,  in    the  yessel  arrives  a  mere  wreck,  she  cannot 

prosecution  of  her  yoyage."    This  die-  be  said  to  have  been  in  safety  a  moment. 

turn  has  however  been  pronounced  to  be  Shawe  v.  Felton,  2  East,  109. 
incorrect.    Gookin  v.  New  England  Ins.  (m)  Matthie  v.  PotU,  8  B.  ft  P.  28; 

Co.  8  Am.  Law  Reg.  882 ;  Am.  Ins.  Co.  v.  Stewart  t;.  Bell,  6  B.  ft  Aid.  288 ;  Wads* 

Hutton,  24  Wend.  880,  7  Hill,  821.    See  wortli  v.  Pacific  Ins.  Co.  4  Wend.  88; 

Eyre  v.  Marine  Ins.  Co.  6  Whart.  247,  6  Osacar  v.  Louisiana  State  Ins.  Co.  17 

Watts  ft  S.  116.  Mart.  La.  886. 

(i)  Wood  V,  New  England  Ins.  Co.  14         (n)  Sparrow   v.    Caruthers,    2    Stra. 

Mass.  81.  1286.    But  see  Lanrioie  v.  Brant,  cited  2 

ij)  Bowen  v.  Hope  Ins.  Co.  20  Pick.  B.  ft  P.  484,  note.    If  he  merely  hires  a 

275 ;  Union  Ins.  Co.  o.  Tysen,  8  Hill,  lighter  and  pays  for  it  himself,  the  risk 

118.  continues    till    the    goods    are    landed. 

(k)  Waples  v.  Eames,  2  Stra.  1248.  Rucker  v.  London  Ass.  Co.  2  B.  ft  P. 

(/)  Bill  e.  Mason,  6  Mass.  818.    By  482,  note;  Hurry  v.  Royal  Exch.  Ass.  Co. 

arrival  is  meant  the  reaching  the  usual  2  B.  ft  P.  480.    See  Strong  v.  Natally,  4 

place  of  unloading.     Samuel  t^.  Royal  B.  ft  P.  16 ;  Low  v.  Davy,  6  Bmn.  696. 
Exch    Ass.  Co.  8  B.  ft  C.  119;  Anger-         (o)  Brown  v.  Vigne,  12  East,  288. 
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that  they  were  thus  liable  for  those  consequences,  although  they 
occur  after  the  insurance  has  ceased,  provided  the  injury  took 
place  while  the  property  was  covered  by  the  policy.  ( j?  ) 


♦SECTION  V. 


•868 


OF  OPEN  AND  OF  VALUED  POLICIES. 


A.  —  Of  Open  Policies. 


As  wager  policies  are  now  void  both  in  England  and  in  this 
country,  the  insured  must  have  at  risk  some  interest  in  the  sub- 
ject of  insurance,  (j)  This  may  be  any  legal  or  equitable  interest 
whatever,  if  it  be  such  that  the  peril  against  which  the  insurance 
is  made,  would  cause  a  pecuniary  loss  to  the  insured  by  its  imme- 
diate and  direct  effect,  (r) 

If  the  policy  does  not  state  the  value  of  the  property  insured, 
as  agreed  upon  by  both  parties,  this  value  must  be  proved  by  evi- 
dence after  the  loss  occurs.    Such  a  policy  is  called  ah  open 

POUCY. 

A  policy  may  be  made  and  delivered  which  as  yet  covers  no 
property ;  because  it  may  provide  that  the  property  to  be  insured 
under  it  shall  be  defined  and  ascertained  by  statements  to  be  sub- 
sequently and  at  various  times  indorsed  upon  the  policy.  («)^ 
These  policies  always  provide  for  the  manner  in  which  ships  or 
cargo  or  any  maritime  interest  shall  be  indorsed  upon  the  policy, 
or  entered  in  a  designated  book  so  as  to  come  under  insurance ; 


(/>)  Knight  f.  Faith,  15  Q.  B.  6i9. 
See  Meretony  v.  Dunlope,  cited  1  T.  R. 
200 ;  Fnmeaux  v,  Bradlev,  2  Marth.  Ins. 
584. 

(q)  Amory  v.  Gilman,  2  Mass.  18; 
SteUoD  V,  Mass.  Ins.  Co.  4  Biass.  886; 
Lord  V.  Dall,  12  Mass.  118 ;  King  v.  State 
Ins.  Co.  7  Cush.  10;  Alsop  v.  Commercial 
Ins.  Co.  1  Sumner,  464.  B^  statute,  19 
Geo.  II.,  c.  87,  wager  policies  are  made 
Ulegal. 

(r)  Liioena  o.  Craufurd,  5  B.  ft  P. 


302;  Craufurd  v.  Hunter,  8  T.  R.  18; 
Stirling  v.  Vaughan,  11  East,  619;  Han- 
cox  0.  Fishing  Ins.  Co.  8  Sunmer,  140; 
Fireman's  Ins.  Co.  o.  Powell,  18  B.  Mon. 
811 :  Waters  v.  Monarch  Ins.  Co.  5  EUis 
ft  B.  870;  Wilson  v.  Martin,  11  Exch. 
684 ;  Rice  v.  Tower,  1  Gray,  426. 

(i)  Langhom  v.  Cologan,  4  Taunt. 
880;  NeTilTe  v.  Merch.  Ins.  Co.  17  Ohio, 
192;  Newlm  v.  Ins.  Co.  20  Penn.  State, 
812 ;  Ralli  v.  Janson,  6  EUis  ft  B.  422,  86 
Eng.  L.  ft  Eq.  198. 


1  Under  a  **  floating  "  marine  policy  for  *'  goods  *'  contracted  for,  there  is  no  insurable 
interest  in  goods  not  spedficallv  appropriated  to  the  insured  prior  to  the  loss.  Stock  v 
Inglis,  9  Q.  B.  D.  708. 
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and  these  provisions  are  strictly  enforced.  («8)  Such  a  policy  is 
sometimes  called  an  ^'open  policy,"  and  sometimes  a  ^'running 
policy."  The  insured  by  such  a  policy  has  no  right  to  make  an 
indorsement  which  conflicts  with  the  body  of  the  policy,  (t)     It 

has  been  held,  that  these  indorsements  are  to  be  regarded 
*  369    as  so  many  contracts  of  insurance ;  *  and,  generally  speak 

ing,  the  insurers,  by  an  open  policy  on  merchandise  to  be 
shipped  by  a  certain  route,  are  obliged  to  insure  all  shipments 
made  to  the  insured  by  that  route,  if  duly  indorsed,  with  due  in- 
formation to  the  insurers  of  the  circumstances  they  are  entitled 
to  know.  But  it  is  also  true,  that  the  language  of  the  policy 
may  show  that  the  contract  is  not  an  absolute  one,  but  that  the 
underwriters  can  elect  in  each  case  whether  to  take  the  risk 
or  not.  (u) 

B.  —  Of  Valued  Policies. 

Where  the  yalue  of  the  property  insured  is  agreed  upon  by  the 
parties,  and  this  value  is  stated  in  the  policy,  usually  or  always 
by  the  phrase  "  valued  at  $ ,"  such  a  policy  is  called  a  valued 

POUCY. 

This  valuation  is  final  and  conclusive  upon  both  parties,  (v)  * 
It  must  not,  however,  make  the  policy  a  wager  policy,  which  it 
would  do  if  the  property  so  valued  had  no  real  value,  (w)  But 
all  maritime  property — and  merchandise  far  more  than  the  ship 
—  may  have  very  wide  limits,  within  which  a  valuation  may  be 
honest  and  valid.    And  after  much  adjudication  on  the  subject  of 


(m)  Plahto  V.  Merchants  Ins.  Co.  88 
Mo.  248 ;  Hartshorn  o.  Shoe,  &c.  Lis.  Co. 
16  Oray  240. 

(0  Entwisle  v,  Ellis,  2  H.  &  N.  649. 
But  the  insurers  may  agree  to  alter  the 
terms  of  the  contract  by  the  indorsement 
Kennebec  Co.  v.  Augusta  Ins.  Co.  6  Oray, 
204.  Though  it  seemi  that  if  the  indorse- 
ment alters  the  policy,  the  fact  that  the 
underwriters  place  their  initials  to  the  in- 
dorsement is  not  conclusive  eridence  of 
their  assent  to  the  alteration.  Entwisle 
V.  Ellis,  $upra.  The  policy  and  the  in- 
dorsement should  be  construed  together, 
unless  they  cannot  be  reconciled,  in 
which  case  the  indorsement  should  gov- 
ern. Protection  Ins.  Co.  v.  Wilson,  6 
Ohio  Sute,  663. 


(v)  New  York  Ins.  Ca  v.  Roberts,  4 
Duer,  141 ;  E.  Carver  Co.  v.  Manuf .  Ins. 
Co.  6  Oray,  214 ;  Hartshorn  o.  Shoe  &  L. 
Dealers  Ins.  Co.  16  Gray,  240 ;  Orient  Ins. 
Co.  V,  Wright,  23  How.  401 ;  Sun  Ins.  Co. 
V.  Wright,  id.  412;  Edwards  o.  St.  Louis 
Ins.  Co.  7  Mo.  882 ;  DouviUe  v.  Sun  Ins. 
Co.  12  La.  An.  269. 

{v)  Hodgson  V,  Mar.  Ins.  Co.  6  Cranch, 
100,  6  Cranch,  206 ;  Miner  v.  Tagert,  8 
Btnn.  204;  Coolidge  v.  Gloucester  Ins. 
Co.  16  Mass.  841;  Fdse  p.  Aguilar,  8 
Taunt.  606. 

(w)  Lewis  V,  Rncker,  2  Burr.  1171; 
Clark  V.  Ocean  Ins.  Co.  16  Pick.  296; 
Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  438. 
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yalued  policies,  it  may  be  said,  that  a  mere  exaggeration  of  a  real 
and  an  actual  value,  if  it  was  not  enormous  and  out  of  all  propor- 
tion to  the  fact,  would  not  avoid  the  valuation,  (x)  It  is,  however, 
certain  that  a  valuation  intended  to  cover  an  illegal  interest,  or 
to  insure  illegally  in  respect  to  the  peril,  (y)  or  made  fraudulently, 
would  be  void ;  (z)  and  an  excessive  over-valuation  might  be  evi- 
dence of  fraud,  (a) 

*  A  valuation  in  one  policy  has  no  influence  in  deter-  *  870 
mining  the  value  of  the  same  thing,  as  it  is  insured  by 
other  insurers.  (6) 

If  an  insured  owns  only  a  certain  proportion  or  share  of  the 
property  insured,  a  general  valuation  will  be  held  to  be  a  valua- 
tion of  that  share,  (0)  unless  otherwise  stated  or  implied  in  the 
policy,  (i)  But  if  the  valuation  be  of  goods,  all  of  which  are 
included  in  the  valuation,  and  a  part  only  is  put  on  board  and 
at  risk,  the  valuation  applies  to  that  part  only  pro  rata,  (e)  ^ 
The  policy  may  provide  for  any  of  these  cases ;  but,  without  such 
provision,  a  valuation  of  the  whole  subject-matter  will  be  regarded 
as  a  valuation  of  the  insured's  whole  interest  in  it,  including  the 
premium  he  pays.  (/) 

The  valuation  is  often  applied  to  a  ship,  and  not  unfrequently 
to  the  freight,  or  to  the  cargo ;  and  sometimes  to  an  insurance  of 
profits  under  that  name,  although  more  frequently  the  profits  are 
included  in  a  valuation  of  the  goods.  (^)  If  freight  be  valued, 
the  valuation  is  held  as  that  of  the  freight  of  a  full  cargo ;  and 
where  a  part  only  is  at  risk,  the  valuation  applies  only  pro 
rata.  (A)  If  profits  are  valued,  and  the  goods  are  lost,  the  Eng- 
lish courts  seem  to  require  proof  that  there  would  have  been 


(x)  Alsop  r.  Commercial  Ina.  Co.  1 
Sumner,  47o;  Robiiwon  v.  Manuf.  Ins. 
Co.  1  Met.  148 ;  Irring  v.  Manning,  1  H. 
L.  Cat.  a04, 6  C.  B.  419;  Phenix  Ins.  Co. 
V.  M'Loon,  100  Mass.  476. 

(y)  SecMupra, 

(z)  Gardner  v.  Col.  Ins.  Co.  2  Cranch, 
C.  C.  650;  Ocean  Ins.  Co.  o.  Fields,  2 
Stoiy,  77 ;  Hersey  p.  Merrimack  Co.  Ins. 
Co.  7  Foster,  156 ;  Protection  Ins.  Co.  v. 
Hall,  16  B.  Mon.  411;  Catron  v.  Tenn. 
Ins.  Co.  0  Hamph.  186;  Haigh  v.  De  La 
Coor,  8  Camp.  819. 

(a)  See  cases  in  note,  supra, 

(b)  Higginson  v.  DaU.  IS  Mass.  90. 
(e)  Feise  v.  Agiular,  3  Taunt  406. 


(</)  Dumas  v,  Jones,  4  Mass.  047; 
Mayo  V.  Maine  Ins.  Co.  12  Mass.  259; 
Murray  v.  Columbian  Ins.  Co.  11  Johns. 
802. 

(e)  Forbes  v.  Aspinall.  13  East,  328 
Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  429 
Clark  p.  Ocean  Ins.  Co.  16  Hck.  295 
Mutual  Ins.  Co.  v.  Munro,  7  Gray,  249. 

(/)  Brooks  p.  Oriental  Ins.  Co.  7  lick. 
269;  Mayo  v.  Maine  Ins.  Co.  12  Mass. 
269;  Mintum  i;.  Columbian  Ins.  Co.  10 
Johns.  76. 

(g)  See  cases  tupra,  p.  *802,  note  {g). 

(h)  Forbes  v.  Aspinall,  13  East,S28; 
Wolcott  p.  Eagle  Ins.  Co.  4  Pick.  429. 


^  See  Denoon  v.  Home,  &c  Ass.  Co.  L.  B.  7  C.  P.  841. 
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Bome  profit,  bad  they  arrived  safely,  and  then  the  valuation  comes 
in.  (t)  Our  courts,  however,  hold,  that  the  loss  of  goods  carries 
necessarily  a  loss  of  profits,  and  the  valuation  of  profits  then 
takes  effect,  without  any  evidence  that  there  would  have  been 
any  profits.  (/) 


•371  •SECTION  VL 

OF  DOUBLE  INSURANCE. 

That  is  a  double  insurance,  where,  by  different  policies,  the 
same  interest  of  the  same  parties  in  the  same  subject-matter,  is 
insured  against  the  same  risks;  and  it  is  over-insurance  if  the 
whole  amount  insured  by  all  the  policies  exceeds  the  whole  value 
of  the  property  insured. 

The  marine  policies  of  this  country  usually  contain  a  clause 
which,  however  varied,  has,  and  is  intended  to  have,  this  effect ; 
that  if  there  be  any  prior  insurance,  the  insurer  shall  be  liable 
only  for  so  much  of  the  property  as  the  prior  insurance  leaves 
uninsured.  (A;)  Possibly  the  law  might  now  so  construe  succes- 
sive policies  without  this  clause ;  but  the  clause  was  introduced 
because  it  seemed  then  to  be  law,  that  all  the  policies  attached 
to  all  the  property  pro  rata.  And  if  either  insurer  paid  the  whole 
loss,  or  more  than  his  proportion,  he  might  recover  from  the 
other  insurers  the  share  they  were  bound  to  pay. 

If  policies  are  simultaneous,  they  certainly  attach  to  the  whole 
property  all  at  once,  and  all  alike ;  (T)  and  they  are  sometimes 
expressly  declared  to  be  simultaneous  that  they  may  so  attach. 
But  if  this  be  not  expressly  declared,  and  the  policies  bear  date 
on  the  same  day,  the  court  will  inquire  into  fractions  of  the  day, 
in  order  to  ascertain  which  is  prior  and  which  is  subsequent; 
and  only  when  this  cannot  be  ascertained  would  they  be  held  to 
be  simultaneous,  (m) 

Priority  under  this  clause,  means  priority  in  effecting  the  insur- 

(0  Hodgson  V.  Glover,  6  East,  816.  (/)  Potter  v.  Mar.  Ins.  Ca  2  Mason, 

(j)  Patapsco  Ins.  Co.  v.  Coulter,  8  475;  Wiggin  v.  Suffolk  Ins.  Co.  18  Pick. 

Pet.  22*2.  146. 

(k)  Whiting  V,  Independent  Ins.  Co.         (m)  Cases    in    preceding   note,   and 

15  Md.  297 ;  Peters  r.  Delaware  Ins.  Co.  Brown  v.  Hartford  ins.  Co.  9  Day,  58. 

5  8.  &  R.  473 ;  American  Ins.  Co.  v,  Gris- 

wold,  14  Wend.  399. 
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ance,  and  not  priority  in  the  beginning  of  the  risk ;  and  for  this 
purpose,  the  contract  may  be  shown  to  have  been  made  at  another 
time  than  its  written  date,  (n) 

*  If  the  first  policy  covers  the  whole  property  for  a  part   *  872 
of  the  time  during  which  the  second  policy  should  attach, 
the  first  policy  is  suspended  until  the  second  policy  ceases  to 
attach,  and  then  the  first  policy  attaches,  (o) 

If  many  policies  attach  to  property  when  they  are  made,  and 
the  property  is  afterwards  diminished  in  value  below  the  amount 
of  them  all,  the  weight  of  authority  seems  to  be  in  favor  of  dis- 
charging the  latest  policy,  then  the  one  next  before  it,  and  so  on 
as  the  property  lessens,  (jo)  But  doubts  have  been  expressed  on 
good  reasons,  whether,  if  there  be  a  diminution  in  the  property 
after,  all  the  policies  have  attached,  this  diminution  should  not  be 
distributed  among  them  all,  pro  rata,  (q) 

If  policies  provide,  as  they  sometimes  do,  that  they  shall  be 
null  and  void,  if  any  other  insurance  on  the  same  property  be 
made,  unless  notice  thereof  is  given  to  the  company,  and  the 
same  is  mentioned  or  indorsed  upon  the  policy,  (r)  and  such 
other  insurance  is  made,  and  not  notified,  this  clause  will  not 
take  effect  if  this  other  insurance  be  void  from  any  cause.  («)  ^ 
And  although  there  is  not  in  general  any  double  insurance,  if  the 
insurances  are  made  by  different  parties  on  different  interests,  in 
the  same  subject-matter,  (t)  yet  if  two  or  more  persons  are  in- 
sured jointly  on  the  same  property,  and  the  policy  provides  that 
it  shall  be  void  in  case  of  subsequent  over-insurance,  this  clause 
takes  effect  if  either  of  the  insured  makes  this  over-insurance,  (u) 
Policies  sometimes  contain  special  clauses  and  provisions  in 
respect  to  the  effect  of  double  insurance  or  over-insurance,  (v) 

n)  Lee  v.  Mass.  Ins.  Co.  6  Mass.  90S.  Gmj,  62;  Stacejr  v.  Franklin  Ins.  Co.  2 

o)  Kento.  Mani2f.Ins.Co.l8Pick.l9.  Watts  &  8.  606.    But  see  Carpenter  v. 

p)  Am.    Ins.    Co.   o.    Qriswold,    14  Proridence  Ins.  Co.  Id  Pet.  406. 
Wend.  890.  (t)  Godin  p.  Royal  Exch.  Ass.  Co.  1 

(q)  Am.    Ins.    Co.   v.    Oriswold,    14  Burr.  480;   Warder  v.  Horton,  4  Burn. 

Wend.  390.  per  Tracy,  Senator ;  2  PhU-  629. 

Ups,  Ins.  I  1261.    See  2  Parsons,  Mar.  (u)  Mnsseyv.  AaasIns.Co.4Kem.70. 

Law,  08,  where  this  question  is  discussed         (v)  As  that  the  policy  is  roid  in  case 

at  length.  of  a  subsequent  insurance  unless  the  in- 

(r)  Pendar  v.  Am.  Mut  Ins.  Ca  12  surers  are  notified  of  it  with  all  reasouA- 

Cush.  460.  ble  diUgence.     Mellen  v.  Hamilton  Ins. 


(«)  Jackson  ».  Mass.  Ins.  Co.  28  Pick.  Co.  6  Duer,  101, 17  N.  Y.  600.    Or,  unless 

4id;  Hardy  v.  Union  Ins.  Co.  4  Allen,  such  insurance  is  assented  to  by  the  un- 

217 ;  Clark  v.  New  Enffland  Ins.  Co.  6  derwriter.    Hale  v.  Mechanics  Ins.  Co.  6 

Cush.  842 ;  Jackson  o.  Farmers  Ins.  Co.  6  Gray,  160. 

>  Lfaidler  v.  Union  Ins.  Co.  66  Ms.  368;  Qee  o.  Cheshire  Ins.  Co.  66  N.  H.  66; 
Fireauui's  Ins.  Co.  v.  Holt,  36  Ohio  8t  180. 
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•373  •SECTION  VH. 

OP  RE>-INSUBANCE. 

Any  person  who  is  an  insurer  of  property,  and  therefore  liable 
for  its  loss,  whether  as  the  insurer  under  a  policy,  or  as  common 
carrier,  or  in  any  other  way,  has  an  interest  in  the  policy  for 
which  he  may  cause  himself  to  be  insured. 

This  is  sometimes  done  by  insurers  who  wish  to  divide  their 
risks,  or  for  any  reason  to  be  rid  of  a  risk.  It  is  most  commonly 
done  by  insurance  companies  who  wish  to  wind  up  their  affairs, 
and  for  this  purpose  to  cast  off  all  their  responsibilities,  (w) 

Re-insurers  may  make  any  defence  in  a  suit  on  the  policy, 
which  the  original  insurers  could  have  made  in  such  a  suit ;  (x)  ^ 
and  it  has  been  held,  that  if  an  insurer  defends  against  an  action 
on  the  policy  brought  by  the  original  insured,  he  may  recover 
from  the  re-insurer,  ngt  only  the  loss  he  has  to  pay,  but  the  costs 
and  expenses  of  his  defence,  unless  the  re-insurer  neither  ex- 
pressly nor  impliedly  authorized  the  defence,  or  unless  he  can 
show  that  there  was  no  ground  for  it  whatever,  (y)  * 


SECTION  vin. 

OP  THE  RISKS  INSURED  AQAINST. 

A.  —  General  Utiles. 

The  marine  policies  used  in  the  United  States,  enumerate 
the  perils  against  which  they  insure.    These  are  usually  perils 

{w)  Reed  ».  Cole,  8  Burr.  1512;  Union         (*)  New  York  Ins.  Co.  v.  Protection 

Ins.  Co.  9.  Commercial  Ins.  Co.  2  Curtis,  Ins.  Co.  1  Story.  468 ;  Tonkers,  Ac  Ins. 

C.  C.  624,  19  How.  818 ;  Mercantile  Ins.  Co.  v.  Hoffman,  &c.  Ins.  Co.  0  Rob.  816. 
Co.  V.  State  Ins.  Co.  26  Barb.  819;  New         {y)  New  York  Ins.  Co.  v.  Protection 

York  Bowery  Ins.  Co.  o.  New  York  F.  Ins.  Co.  1    Story,  468;    Hastie    v.  De 

Ins.  Co.  17  wend.  839.  Peyster,  8  Caines,  190. 

^  That  if  the  re-insnrer  becomes  liable  pro  rata  the  contract  is  one  of  indemnity,  see 
Blackstone  o.  Alemania  Ins.  Co.  56  N.  Y.  104 ;  Illinois  Ins.  Co.  v.  Andes  Ins.  Co.  67  HI. 
349 ;  Consolidated  Ins.  Co.  v.  Cashaw,  41  Md.  59 ;  Cashaw  v.  North  Western  Ins.  Co.  5 
Bissell,  476.    See  also  Qlen  v.  Hope  Ins.  Co.  56  N.  Y.  379. 

*  Strong  0.  Phceniz  Ins.  Co.  62  Mo.  269.  A  policy  of  re4n8arance  need  not  state 
that  the  interest  insured  is  an  insurer's  interest.   Aiackensie  v.  Whitworth,  1  Ex.  D.  36. 
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*  of  the  sea,  fire,  barratry,  theft,  robbery,  piracy,  capture,   *  874 
arrests,  and  detentions.    Before  considering  them  specifi- 
cally, some  remarks  should  be  made  of  the  general  responsibility 
of  insurers,  and  the  limits  to  this  responsibility. 

The  insured  has  no  claim  for  any  loss  directly  caused  by  his 
own  personal  wrong-doing ;  for,  as  Pothier  expresses  it,  "  I  can- 
not validly  agree  with  any  one  that  he  should  charge  himself  with 
the  faults  that  I  shall  commit."  (z)  Some  question  may  arise 
when  the  wrong-doing  is  that  of  the  agents  of  the  insured.  It  is 
quite  certain  that  insurers  would  not  be,  on  general  principles, 
liable  for  a  loss  which  was  caused  by  the  wrong-doing,  or  by  the 
mistake,  incapacity,  or  negligence  of  the  master  or  crew  employed 
by  the  insured,  (a)  ^  It  is,  however,  equally  certain,  that  many 
if  not  most  maritime  losses  are  caused,  in  a  greater  or  less  de- 
gree, by  the  ignorance  or  carelessness  of  the  master  or  crew,  and 
that  the  insurers  are  held  in  such  cases.  It  seems  now  to  be 
generally  considered,  in  England  and  in  this  country,  that  where 
the  loss  is  caused  by  a  peril  insured  against,  the  negligence  of  the 
master  or  crew  which  exposes  the  property  to  this  peril,  was  only 
the  remote  cause  of  the  loss,  and  therefore  does  not  destroy  the 
liability  of  the  insurers,  (^aa)  But  questions  on  this  subject  are 
difficult,  and  the  cases  are  very  numerous  and  irreconcilable.  (() 
Undoubtedly  the  general  principle,  that  a  principal  is  answer- 
er) See  Emerigon,  c.  zii.  •.  11,  |  1,  taU,  7  B.  &  C.  796,  n. ;  Dixon  v.  Sadler,  6 
Meredith  ed.  290 ;  Skidmore  v,  Desdoity,  M.  &  W.  416,  8  M.  &  W.  896 ;  Redman  v. 
2  Johns.  Cas.  77 ;  Goiz  v.  Knox,  1  id.  387 ;  Wilson,  14  M.  &  W.  476 ;  Waters  u.  Bier- 
Chandler  r.  Worcester  Ins.  Co.  3  Cush.  chants  Ins.  Co.  11  Pet.  213 ;  Williams  v. 
828.  Bat  see  Thompson  v.  Hopper,  6  Suffolk  Ins.  Co.  8  Sumner.  276 ;  Nelson 
EUis  &  B.  937,  Ellis,  B.  &  £.  1028.  o.  SoffoUc  Ins.  Co.  8  Cush.  496 ;  Perrin  p. 

(a)  Rosetto  v.  Gurney,  11  C.  B.  176;  Protection  Ins.  Co.  11  Ohio,  147.  The 
Himdv  V.  Stewart,  1  Brer.  209 ;  Vos  v.  difBcolty  arises  in  determining  which  is 
United  Ins.  Co.  2  Johns.  Cas.  187 ;  Qoix  the  proximate  cause,  and  the  case  of 
V.  Low,  1  Johns.  Cas.  841;  Andrews  v.  Waters  o.  Merchants  Ins.  Co.  $upra, 
Essex  Ins.  Co.  3  Biason,  6.  shows  the  difficulty  of  rightly  determin- 

(aa)  Phcenix  Ins.  Co.  v.  Cochran,  61  ing  this  question.  In  that  case  two  ques* 
Penn.  148.  Uons    were    raised,   first,    whether   the 

(6)  The  earlier  cases  leare  the  qnestion  underwriters  were  liable  for  a  loss  occa- 
in  some  doubt,  but  the  principle  seems  sioned  by  the  barratry  of  the  master  and 
well  settled  by  the  later  anthonties,  that  crew ;  and,  second,  whether  they  were 
if  the  loss  is  caused  by  a  peril  insured  liable  for  a  loss  occasioned  by  the  negli- 
against,  the  underwriters  are  liable,  al-  gence  of  the  same  persons.  There  seems 
though  the  remote  cause  is  the  negligence  to  be  no  reason  why  the  same  rule  should 
of  the  master  and  crew,  whether  banatry  not  apply  to  both  classes  of  cases,  but  the 
be  insured  against  or  not.  Walker  v,  court  neld  that  it  did  not. 
Maltland,  6  B.  ft  Aid.  171 ;  Shore  v.  Ben- 

^  A  master  of  a  vessel  who  tikes  passengen  on  board  without  a  certificate,  thereby 
ineuiring  a  statutory  penalty,  does  not  make  the  Toyage  illegal,  so  as  to  ritiate  a  policy 
eActad  by  her  innocent  owner.    Dudgeon  v,  Pembroluy  L.  B.  9  Q.  B.  581. 
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*  875   able  *  for  the  acts  of  his  agent,  or  a  master  for  the  acts 

of  his  servant,  only  where  the  acts  are  done  in  the  actual 
exercise  of  the  agency  or  service,  would  have  some  application  to 
contracts  of  insurance.  Therefore  the  owner  would  not  be  respon- 
sible for  any  personal  crime  or  wrong-doing  committed  by  an 
agent  outside  of  his  agency,  nor  lose  his  claim  on  the  insurers 
for  a  loss  arising  from  it. 

It  is  another  universal  rule  that  insurers  are  not  responsible 
for  losses  which  are  not  caused  by  extraordinary  risks;  for  a 
vessel  is  not  seaworthy  which  cannot  safely  encounter  ordinary 
maritime  risks.  ((;)  So  also  insurers  are  not  liable  for  ordinary 
leakage  or  breakage,  (d)  or  wear  and  tear,  (e) 

It  is  another  rule,  that  insurers  are  not  liable  for  property 
destroyed  by  the  effect  of  its  own  inherent  deficiencies  or  ten- 
dencies, (/)  unless  these  tendencies  are  made  active  and  destruc- 
tive by  a  peril  insured  against.  Thus,  if  hemp,  which  was  dry 
when  laden,  be  afterwards  wet  by  a  peril  of  the  sea,  and  by  reason 
of  such  wet  ferments,  or  rots,  or  bums,  the  insurers  would  be 
liable,  not  only  for  the  hemp,  (^)  but  for  the  ship  or  cargo,  if 
destroyed  by  the  burning  hemp. 

It  is  another  rule,  that  insurers  are  not  liable  for  a  loss  caused 
by  a  violation  of  the  laws  of  the  cotmtry  where  the  insurance  was 
made,  even  if  they  expressly  agree  to  be  thus  liable ;  because  such 
a  contract  would  be  void  for  illegality.  (A)  Nor  are  they  liable 
for  violation  of  the  laws  of  a  foreign  country  respecting  revenue 
and  trade,  unless  there  be  evidence  from  the  policy  itself,  or  from 
notice  to  them,  or  knowledge  by  them,  that  it  was  the  intention 
of  the  insured  to  incur  this  peril.  Then  they  are  liable,  because 
they  can  lawfully  make  such  a  contract,  if  they  choose  to  do 
80.  (i)  Policies  often  contain  a  warranty  against  prohibited 
trade.  (/) 

*  876       *  If  there  be  an  actual  violation  of  a  foreign  law  with- 

out the  knowledge  or  the  fault,  either  of  the  owner  or  his 

(c)  Crof  tt  V.  MarshaU,  7  Car.  &  P.  697 ;  (A)  See  Gray  v.  Sims,  8  Wash.  C.  C. 

Baraewell  o.  Church,  1  Caines,  284 ;  Coles  276 ;  Farmer  v.  Legg,  7  T.  R.  186. 

V.  Aiar.  Ins.  Co.  8  Wash.  C.  C.  169.  (t)  PoUock  v.  Babcock,  6  Mass.  234; 

id)  Benecke,  Phil  ed.  448.  Lerer  v,  Fletcher,  Park,  Ins.  818;  An- 

\e\  Fisk  V.  Commercial  Ins.  Co.  18  La.  drews  v.  Essex  Ins.  Co.  8  Mason,  18. 

77 ;  Coles  v.  Marine  Ins.  Co.  8  Wash.  C.  (j)  Andrews  v.  Essex  Ins.  Co.  8  Ma- 

C.  169;  Dupeyre  v.  Western  Ins.  Co.  2  son,  17;  Richardson  v.  Maine  Ins.  Co.  6 

Rob.  La.  467.  Mass.  102;  Parker  v,  Jones,  18  id.  178; 

(/)  Emerigon,  c.  12,  §  9,  Meredith  ed.  Church  v.  Hnbbart,  2  Cranch,  282;  Hig- 

811.  ginson  o.  Pomeroy,  11  Mass.  104. 

{3)  Boyd  V.  Dubois,  8  Camp.  188. 
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agents,  the  msurerB  may  still  be  responsible.  As  if  the  master 
and  crew  did  not  know,  and  bad  no  sufficient  means  of  knowing, 
tbat  a  blockade  existed,  or  that  laws  or  orders  had  been  made, 
of  which  their  ignorant  violation  had  subjected  the  ship  -to  seizure 
and  condemnation,  (i) 

The  general  clause,  ^^  all  other  perils  "  is  added  in  our  Ameri- 
can policies,  but  it  is  restricted  in  its  extent  and  operation  to 
perils  of  a  like  kind  with  those  which  are  enumerated.  (I)  ^  If 
goods  are  damaged  by  actual  contact  with  sesrwater,  the  under- 
writers are  certainly  liable ;  (m)  and  we  think  that  they  are 
equally  liable,  if  a  part  is  damaged  by  sea-water,  and  the  vapor 
and  gases  arising  from  it  injure  another  portion,  (n)  ^  unless  the 
policy  contains  the  clause  that  the  underwriters  shall  be  exempt 
from  loss  of  this  kind,  (o)  If  a  vessel  is  stranded  and  injury  is 
done  thereby,  this  is  a  loss  within  the  policy,  unless  it  happens  in 
the  usual  course  of  navigation,  as  where  a  vessel  is  destined  to  a 
tide  harbor,  where  she  expects  to  take  the  ground  when  the  tide 
ebbs,  (i?)  Here  as  well  as  elsewhere  the  rule  of  causa  proxima 
non  remota  comes  in  and  causes  difficulty.  Thus,  an  English  ves- 
sel bound  to  a  Confederate  port  in  the  late  war,  was  insured,  but 
warranted  against  ^^  all  consequences  from  hostilities."  When 
she  reached  the  coast,  the  lights  had  been  extinguished  by  tbe 
Confederate  authorities,  and  the  ship  stranded  on  the  coast  and 

Ik)  See  Wood  o.  New  England  Ins.  Co. 
14  Ml 


iBMB.  81;  Archibald  o.  Biercantile 
Ins  Co.  8  Pick.  70;  Parker  p.  Jones,  18 
Mass.  178. 

(/)  Collen  V,  Bntler,  6  M.  &  S.  461 ; 
PhiUips  V.  Barber,  5  B.  &  Aid.  161 ;  Perrin 
V.  Protection  Ins.  Co.  11  Ohio,  147 ;  Sllery 
o.  New  England  Ins.  Co.  8  Pick.  14;  De- 
yauz  o.  J'Ansan,  6  Bing.  N.  C.  619 ;  But- 
ler 9.  Wildman,  8  B.  £  Aid.  886;  Jones 
r.  Nicholson,  10  Ezch.  28 ;  Moses  p.  Sun 
Ins.  Co.  1  Dner,  159 ;  CaldweU  p.  St.  Louis 
Ins.  Co.  1  La.  An.  86;  Perkins  v.  New 
England  Ins.  Co.  12  Mass.  214;  Frichette 
p.  State  Ins.  Co.  8  Bosw.  190;  De  Peau 
V.  Rossell,  1  Brer.  441 ;  Goiz  o.  Knox,  1 
Johns.  887;  Skidmore  o.  Desdoity,  2 
Johns.  Cas.  77 ;  Marcy  o.  Sun  Ins.  Co.  11 
La.  An.  748. 


(m)  Baker  v.  Manuf.  Ins.  Co.  12  Gray, 
008 ;  14  Law  Reporter,  208 ;  Cogswell  v. 
Ocean  Ins.  Co.  18  La.  84. 

(n)  Montoya  u.  London  Ass.  Co.  6 
Ezch.  461,  4  Eng.  L.  &  Eq.  600;  Rankin 
V.  Am.  Ins.  Co.  1  Hall,  619.  But  see 
amtra.  Baker  o.  Manuf.  Ins.  Co.  12  Gray, 
608;  14  Law  Rep.  208.  An  examination 
of  the  papers  in  this  case  makes  it  ques- 
tionable whether  the  court  decided  this 
point. 

(o)  Lef  twitch  r.  St.  Louis  Ins.  Co.  6 
La.  An.  706. 

(p)  Magnus  v.  Buttemer,  11  C.  B.  876 ; 
Potter  o.  Suffolk  Ins.  Co.  2  Sumner,  197. 
And  eren  then  if  the  injury  is  caused  by 
unusual  sea,  or  whether  the  underwriters 
are  liable.  Fletcher  v.  Inglis,  2  B.  &  Aid. 
816. 


1  A  sudden  explosion  of  a  steamer's  boiler,  in  ordinaiy  weather,  under  ordinary 
presanre,  is  a  peril  insured  against  by  a  marine  policy  in  the  ordinary  form.  West 
India,  Ac.  Co.  v.  Home,  Ac.  Ins.  Co.  6  Q.  B.  D.  51. 

t  But  not  for  a  loss  of  reputation  to  one  part,  whereby  a  less  price  is  obtained, 
caused  by  a  damage  by  sea-water  to  another  part,  giying  rise  to  a  suspicion  in  the  trade 
that  all  was  injured.  Cator  v.  Great  Western  Ins.  Co.  L.  R.  8  0.  P.  552.  See  Cory  a. 
Boylston  Ins.  Co.  107  Mass.  140. 
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was  lost.    Neveriheless  the  insurers  were  held,  on  the  gronnd 
that  the  stranding  was  the  proximate  cause  of  the  loss,  (^pp)  ^ 

If  a  ship  is  not  heard  from,  it  will  be  presumed  after  a  reason- 
able time  that  she  has  perished  by  a  peril  of  the  seas.  (;) 


*  877  ♦  B.  —  Of  Fire  GeneraUy. 

Fire  is  generally  mentioned  in  our  printed  policies  among  the 
risks  insured  against.  If  stricken  out,  as  is  sometimes  done ;  or, 
we  think,  if  only  omitted,  it  is  not  a  peril  within  the  policy,  (r) 
If  the  ship  is  insured  against  fire,  and  is  burned  purposely  by  the 
master,  as  the  only  means  of  saving  her  from  capture  by  a  public 
enemy,  the  insurers  are  responsible.  It  would  be  his  duty  to  the 
State  to  bum  her  under  such  circumstances,  nor  are  the  insurers 
damaged  thereby  if  they  insure  against  capture.  («)  If  they  do 
not  insure  against  capture,  it  may  not  be  certain  that  the  insurers 
would  be  responsible. 

G.—  Cf  CoUiiion. 

Injury  by  collision  has  given  rise  to  a  peculiar  question  in  the 
law  of  insurance.  We  have  seen  in  the  chapter  on  the  Law  of 
Shipping,  that  if  a  vessel  colliding  with  another  is  in  fault,  she  is 
obliged  to  pay  for  the  damage  done  to  the  other  vessel ;  and  that 
where  the  two  colliding  are  equally  and  wholly  without  fault,  the 
loss  rests  where  it  falls.  But  that  exceptional  laws  in  some  ports 
divide  the  loss  between  the  vessels.  If  a  vessel  thus  innocent  is 
but  slightly  injured,  but  is  obliged  to  pay  a  heavy  sum  by  reason 
of  this  rule  of  division,  are  the  insurers  liable  for  the  amount  thus 

(p0)  lonides  v,  UniTenal,  &c.  Ins.  Co.  o.  Reed,  0  B.  &  C.  19;  Green  v.  Brown,  2 

14  C.  B.  (N.  B.)  259.  Stra.  1199. 

(q)  Gordon  v.  Bowne,  2  Johns.  160;  (r)  See  ante,  p.  *  307. 

Brown  v.  Neilson,  1  Caines,  626 ;  Patter-  («)  Gordon  v,  Rimmington,  1  Camp, 

son  V,  Black,  2  Marsh.  Ins.  781 ;  Koster  128 ;  Emerigon,  Ins.  Meredith  ed.  860. 

1  In  Dudgeon  o.  Pembroke,  2  App.  Cas.  284,  it  was  hdd,  that  if  a  Tessel  is  lost  bj 
reason  of  unseaworthiness  daring  a  storm,  the  proximate  cause  of  the  loss  was  the  perils 
of  the  sea.  But  in  Inman  Steamship  Co.  v.  Bischoff,  7  App.  Cas.  670,  where  an  ordmar^ 
marine  policy  of  insurance  was  efl«;ted  bj  a  shipowner  "  on  fi^ight  outstanding,"  and, 
the  ship  becoming  inefficient  through  perils  of  the  sea,  the  charterers  refused  to  pay 
fteight  thereafter,  under  a  provision  allowing  them  so  to  act  in  such  case,  it  was  m/ct, 
tiiat  the  underwriters  were  not  liable  for  the  pecuniary  loss,  as  the  perils  of  the  sea  were 
not  the  proximate  cause  of  such  loss. 
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paid,  as  for  a  loss  by  a  peril  of  the  sea  ?  It  has  been  held  in  this 
country,  that  they  were  so  liable;  {t)  but  English  adjudication,  (u) 
and  recent  decisions  in  this  country,  would  lead  to  the  conclusion 
that  the  insurers  are  only  liable  for  the  damage  done  to  the  vessel 
insured,  (v) 

D.  —  Qf  Thift  or  Bobbery. 

By  the  usual  phraseology  of  our  policies,  insurers  are  liable  for 
losses  arising  from  all  acts  which  amount  to  piracy  or  rob- 
bery, (tr)  *  whether  insurance  against  theft  would  make  *  878 
the  insurers  liable  for  a  loss  by  larceny  may  not  be  certain ; 
but  by  the  weight  of  American  authority  they  would  be  liable,  (x) 
But  they  would  not  be  liable  for  loss  by  theft  or  robbery  without 
violence  from  others  than  the  crew,  if  the  phrase  ^^  assailing 
thieves  "  is  used,  and  that  is  now  not  uncommon,  (y ) 


E. —  Of  Barratry. 


As  to  the  meaning  of  this  word,  or  of  what  constitutes  this 
offence,  the  cases  are  in  conflict.  On  the  whole,  however,  we  are 
satisfied  that  three  essentials  are  necessary  to  constitute  barratry. 
It  must  be  a  wrongful  act  wrongfully  intended  ;{z)  it  must  be 
done  by  the  master  or  officers  or  crew;  and  it  must  be  done 
against  the  owner,  (a) 


(0  Hale  0.  Washington  Ids.  Co.  2 
Story,  176 ;  Peters  v.  Warren  Ins.  Co.  8 
Sumner,  889, 14  Pet  90 ;  Nelson  v.  Suffolk 
Ins.  Co.  8  Cash.  477 ;  Matthews  v.  How- 
ard Ins.  Co.  18  Barh.  234;  Sherwood  v. 
Gen.  Mat.  Ins.  Co.  1  Blatchf.  C.  C.  261. 

(v)  De  Vaiiz  v,  SaWador,  4  A.  &  E. 
420.  See  Thompson  o.  R^nolds,  7  Ellis 
ft  B.  172. 

(v)  Matthews  v.  Howard  Ins.  Co.  1 
Kern.  9 ;  Qen.  Mat.  Ins.  Co.  v,  Sh«  rwood, 
14  How.  851. 

(v)  See  Najlor  v.  Palmer,  8  Exch.  789 ; 
Palmer  v.  Najlor,  10  Exch.  882;  Nesbitt 
V.  Loshinffton,  4  T.  R.  783 ;  Dean  v.  Horn- 
by, 3  Ellis  &  B.  180;  McCargo  v.  New 
Orieans  Ins.  Co.  10  Rob.  La.  202. 

(x)  Atlantic  Ins.  Co.  v.  Storrow,  5 
Paige,  286;  Am.  Ins.  Co.  v.  Bryan,  1  Hill, 
t6,  26  Wend.  66S.  See  also  De  Roths- 
child 9.  Royal  Mail  S.  P.  Co.  7  Exch. 


784.  Kent,  8  Comm.  308,  states  the  law 
to  be,  that  an  insurer  is  not  liable  for  a 
theft  by  a  person  on  board  the  vessel  and 
belonging  to  it ;  and  he  has  been  followed 
by  Marshall  i;.  Nashville  Ins.  Co.  1 
Hamph.  99. 

(y)  The  tortious  conversion  and  sale 
of  insured  property  by  a  United  States 
consul  at  a  foreign  port,  under  color  of 
legal  proceedings  ana  claim  of  right,  are 
not  a  loss  within  this  phrase.  Paddock 
V.  Commercial  Ins.  Co.  2  Allen,  93. 

(«)  See  po&t,  n.  (6). 

(a)  In  many  cases  barratry  is  defined 
to  be  a  fraud,  cheat,  or  trick  on  the  part 
of  the  captaiu  aoainst  the  interest  of  the 
owners.  See  Knight  v.  Cambridge,  1 
Stra.  681 ;  Phyn  v.  Royal  Exch.  Ass.  Co. 
7  T.  R.  606;  Lockyer  v.  Offley,  1  T.  R. 
262;  Wilcocks  v.  Union  Ins.  Co.  2  Binn. 
674;  Stone  v.  National  Ins.  Co.  19  Pick. 
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If  done  by  the  command  or  connivance  of  the  owner,  (h)  or 
even  quaii  owner,  who  has  the  vessel  for  the  time  under  his  con- 
trol and  government,  (e)  or  by  a  master  who  is  sole  owner  of  the 
ship,  (d)  or  has  an  equitable  title  to  her,  it  is  not  barratry,  {e) 
Nor  is  it  so,  if  done  by  the  master  in  any  other  capacity, 
*  879  as  that  *  of  supercargo,  consignee,  or  factor.  (/)  But 
an  illegal  act  done  for  the  intended  benefit  of  the  master, 
without  his  desire  or  assent,  may  be  barratry,  because  they  who 
do  it  have  no  right  to  presume  his  assent  to  a  violation  of 
law.  (^) 

Policies  frequently  provide  that  the  insurers  do  not  insure 
against  barratry,  if  the  insured  be  owner  of  the  ship.  (A)  ^  -  The 
reason  of  the  provision  is  this.  The  master  is  appointed  and 
employed  by  the  owner  and  is  his  agent ;  and  the  crew  are  ap- 
pointed by  him  and  are  his  servants.  An  insurance  against  barra- 
try, therefore,  where  the  insured  is  owner  of  the  ship,  would  insure 
him  against  the  acts  of  his  own  agent  or  servants.  Such  a  provi- 
sion, therefore,  limits  the  insurance  against  barratry,  to  a  loss  or 
injury  of  a  cargo  which  is  not  owned  by  the  owner  of  the  ship,  (t) 

The  policy  of  the  law  and  obvious  justice  demand,  that  the 
owner  and  his  master  shall  use  care  and  diligence  to  prevent  any 
misconduct  of  the  crew ;  and  if  due  care  was  wanting  and  might 
have  prevented  that  misconduct,  insurers  are  not  liable  for  a  loss 
caused  by  it.  {J) 


84.  In  Pataptco  Int.  Co.  v.  Coulter,  8 
Pet.  222,  many  of  these  cases  were  exam- 
ined by  Mr.  Justice  Joknmm,  and  the 
points  on  which  they  turned  were  shown 
not  to  warrant  the  langniage  used.  The 
learned  judge  seemed  to  prefer  Emeri- 

Son's  definition,  "acting  without  due 
deiity  to  the  owners." 

(6)  Nutt  V,  Bonrdieu,  1  T.  R.  828; 
Thurston  v.  Col.  Ins.  Co.  8  Caines,  89; 
Ward  9.  Wood,  18  Mass.  689;  Ererth  v. 
Hannum,  6  Taunt  876. 

(c)  Pipon  V,  Cope,  1  Camp.  484. 

(<0  Taggard  v.  Loring,  16  Mass.  886; 
Barry  v.  La.  Ins.  Co.  11  Mart  La.  630: 
Marcardier  v.  Chesapeake  Ins.  Co.  o 
Cranch,  89.  But  it  seems,  that  a  captain 
who  is  a  par^owner  may  commit  barratry 
against  his  other  part-owners,  and  also 


aeahist  a  charterer.  Jones  v.  Nicholson, 
10  Exch.  28 ;  Strong  o.  Martin,  1  DunL 
Bell  &  M.  1246.  But  see  contra,  WUson 
v.  Gen.  Ins.  Co.  12  Cush.  860. 

(e)  Barry  o.  La.  Ins.  Co.  11  Hart  La. 
680. 

(/)  Emerigon.  c.  12.  s.  8,  Meredith  ed. 
296.  But  if  uie  act  is  done  in  his  capac- 
ity of  master,  it  is  barratrous,  although 
he  may  fill  other  offices.  Kendrick  v. 
Delafield,  2  Caines,  67 ;  Cook  v.  Comm. 
Ins.  Co.  11  Johns.  40;  Earle  v.  Bowcroft, 
8  East  140. 

(a)  Earle  v.  Rowcroft,  8  East,  126. 

(A)  Paradise  v.  Sun  Ins.  Co.  6  La.  An. 
696. 

(i)  Brown  v.  Union  Ins.  Co.  6  Day,  1. 

(j )  Pipon  V.  Cope,  1  Camp.  484.  See 
Elton  0.  Brogden,  2  Stra.  1264. 


^  That  the  offence  of  barratry  may  property  be  insured  against  see  Atkinson  v.  Great 
Western  Ins.  Co.  65  N.  Y.  533,  in  which  the  authorities  upon  the  questkm  as  to  what 
constitutes  barratry  are  collated  and  discnssed. 
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V.—  Cf  Capture. 

The  usual  phrase  is  ^^  against  all  captures  at  sea,  or  arrests, 
restraints  or  detentions  of  all  kings,  princes,  and  people."  (X;)  ^ 
The  word  "  illegal "  or  "  unlawful "  is  sometimes  inserted  before 
captures.  "  Capture  "  is  distinguished  from  "  arrest "  or  "  deten- 
tion ; "  capture  being  a  seizure  with  intent  to  keep,  (l)  while 
arrest  or  detention  is  a  taking  with  intent  to  return  what 
is  *  taken,  (m)  as  by  an  embargo,  (n)  or  blockade,  (o)  or  a  *  880 
stopping  for  search,  (p)*  "People"  means  the  supreme 
power  of  a  country,  whatever  that  may  be.  ( j) 

If  the  legality  of  the  seizure  determines  the  liability  of  the  in- 
surers, this  legality  must  be  determined  by  the  government  of  the 
country  to  which  the  vessel  belongs,  because  it  may  recognize  or 
not  recognize  the  right  of  the  seizing  power  to  make  the  seiz- 
ure, (r)  * 

G.  —  Of  General  Average. 

What  constitutes  a  claim  of  general  average  has  been  fully  con- 
sidered in  the  chapter  on  contracts  of  shipping.  But  this  claim 
may  be  placed  among  the  risks  against  which  insurance  is  made, 
because  if  the  property  insured  be  itself  uninjured,  but  owes  its 
safety  to  the  sacrifice  of  other  property  for  which  it  makes  con- 
tribution by  way  of  general  average,  this  contribution  is  unques- 
tionably a  loss  within  the  policy. 

So  if  insurers  pay  for  a  loss  on  the  sacrificed  property,  they 

(h)  Levy  r.  Merrill,  4  Qreenl.   180;  444;    Mnmford   v.  Phoenix    Ins.  Co.  7 

Lee  V.  Boardman,  8  Mam.  238;  Bhine-  Johns.  440. 

Under  v.  Ins.  Co.  of  Penn.  4  Cranch,  20 ;  (n)  Rotch  v.  Edie,  6  T.  R.  418. 

PoweU  V.  Hyde,  6  Ellis  &  B.  e07 ;  Olirera  (o)   Olivera    v.    Union    Ins.    Co.    8 

V.  Union  Ins.  Co.  3  Wheat.  183;  Rotch  Wheat.  183;  Wilson  v.  United  Ins.  Co. 

V.  Edie»  6  T.  R  413;  Odlin  v.  Ins.  Co.  of  14  Johns.  227 ;  Richardson  v.  Maine  Ins. 

Peon.  2  Wash.  C.  C.  812;  Ogden  o.  N.  Y.  Co.  6  Mass.  102. 

Ins.  Co.  10  Johns.  177.  (p)  1  Magens,  67. 

(/)  Emerigon,  Meredith  ed.  420 ;  Pow-  (a)  Simpson    v.  Charleston   Ins.  Co. 

eU  V.  Hide,  5  EUis  &  B.  607 ;  Black  v.  Dudley,  S.  C.  230 ;  Nesbitt  v.  Lushing- 

Marine  Ins.  Co.  11  Johns.  287.  ton,  4  T.  R.  783. 

(m)  See  Olivera  v.  Union  Lds.  Co.  3  (r)  Williams    v.  Suffolk   Ins.  Co.  8 

Wheat.  188;  Qreen  9.  Toung,  2  Salk.  Sumner,  270, 18  Pet.  416. 

1  If  a  policy  excepts  capture  and  seizure,  and  the  yessel  is  seized  in  smuggling  goods 
into  a  foreign  port  because  of  the  master's  banntry,  the  loss  is  due  to  the  seisure,  and 
not  to  the  mrratry,  and  the  insurer  is  not  liable  for  expenses  incurred  in  reooTering  the 
TesseL     Cory  v.  Burr,  8  Q.  B.  D.  313 ;  9  Q.  B.  D.  463. 

s  Or  a  siege.    Rodocanachi  o.  Elliott,  L.  B.  8  C.  P.  649 ;  9  C.  P.  5ia 
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acquire  by  this  payment  all  the  right  which  the  owner  of  the 
property  sacrificed  has  to  claim  contribution^  Usually,  in  prac- 
tice, the  insured  whose  property  is  sacrificed,  claims  and  receives 
the  contribution  to  which  he  is  entitled,  and  then  claims  of  the 
insurers  only  the  balance.  But  it  seems  now  to  be  settled,  that 
the  insured  may  claim  of  the  insurers  his  whole  loss  by  sacrifice, 
and  transfer  to  them  his  claim  for  contribution ;  and  the  right  to 
do  this  might  be  important  to  the  insured,  if  the  contributors  were 
insolvent  or  inaccessible.  («) 

Insurers  are  liable  for  a  general  average,  when  they  insare 
against  that  peril  or  loss  to  avert  which  the  sacrifice  was  made ; 
for  a  loss  by  contribution  is  regarded  as  a  loss  by  that 
*  881  very  *  peril.  Thus,  if  a  cargo  be  insured  with  the  excep- 
tion of  war  risks,  and  the  ship  and  cargo  are  captured  and 
liberated  by  expense  or  payment,  the  cargo  pays  its  share ;  but 
the  insurers  are  not  liable,  because  the  loss  thus  sustained  is  a 
loss  by  the  excepted  war  risk.  So  it  would  be  if  4he  contribution 
were  for  a  loss  caused  by  fire,  or  any  other  risk,  and  this  were  an 
excepted  risk. 

In  the  section  upon  total  loss,  we  shall  see,  that  in  this  country 
a  loss  of  more  than  fifty  per  cent,  of  value  makes  a  constructive 
total  loss.  If  the  insured  loses  by  a  sacrifice  more  than  fifty 
per  cent.,  and  has  a  claim  for  contribution  which  would  reduce 
his  loss  below  fifty  per  cent.,  he  may  still  make  this  a  construc- 
tive total  loss,  transferring  to  the  insurers  by  abandonment  his 
claim  for  contribution.  (0 

These  rules  would  not  apply  to  an  insured  who  owned  the  prop- 
erty lost,  and  also  other  property,  which,  because  saved,  must 
contribute  to  liimself  for  the  loss,  for  he  must  first  allow  for  this 
contribution  from  himself,  and  claim  of  the  insured  only  for 
the  balance,  (u) 

H.  —  Of  Salvage. 

Of  the  general  law  of  maritime  salvage  we  have  fully  treated  in 
the  Law  of  Shipping.    It  does  not  seem  necessary  to  add  more  in 

(<)  MafjTgntth   v.  Church,  1    Caines,  871.    See  contra,  Lapsley  v.  Pleasants, 

106 ;  Watson  v.  Marine  Ins.  Co.  7  Johns.  4  Binn.  602. 

02 ;  Lord  v.  Neptune  Ins.  Co.  10  Gray,  (u)  Potter  v.  Providence  Ins.  Co.  4 

126 ;  Amory  v,  Jones,  6  Mass.  818.  Mason,  208 ;  Jumel  v,  BCarine  Ins.  Co. 

(0  Moses  V.  Col.  Ins.  Co.  6  Johns.  7  Johns.  412. 
210 ;  Forbes  e.  Manuf .  Ins.  Co.  1  Gray, 
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this  place,  than  that  salvage  claims  are  among  the  risks  which 
insurers  cover  by  insurance.  For  if  property  which  is  wholly 
uninjured,  was  liable  to  destruction  by  a  maritime  peril,  and  was 
saved  by  salvors  who  are  paid  for  their  service  out  of  the  pro- 
ceeds, the  insurers  are  liable  to  the  owners  for  such  payment. 


•SECTION  IX.  •882 

OP  TOTAL  LOSS. 

A.  —  Of  Actual  Total  Lou. 

The  property  insured  may  be  totally  lost,  in  fact.  This  hap- 
pens only  when  a  ship  is  never  heard  from,  or  is  wholly  destroyed 
by  fire,  or  submerged  beneath  the  water.  Even  in  these  cases,  it 
is  not  uncommon  for  parts  which  may  have  an  actual  value,  to  be 
cast  on  shore  or  found  floating.  Such  a  case,  however,  would  be 
called  a  case  of  actual  total  loss,  with  salvage,  (v) 

If  a  vessel  be  abandoned  by  her  officers  and  crew  on  the  ocean, 
without  sufficient  cause,  which,  in  such  case  the  assured  must 
prove,  it  might  be  a  total  loss  to  him,  but  the  insurers  would  not 
be  responsible  for  it.  But  if  a  vessel  was  so  wrecked  or  injured 
that  it  could  not  have  been  brought  into  port,  the  insurers  are 
liable  as  for  a  total  loss,  although  she  continued  to  float,  and  the 
master  and  crew  abandoned  her  without  any  immediate  danger  or 
necessity,  (tr) 


B.  —  Of  CoMtruetive  Total  Losa^  and  of  Abandonment. 

Where  the  vessel  or  cargo  is  lost,  but  a  valuable  part  remains 
in  the  owner's  hands,  or  comes  to  him  afterwards,  either  by  sal- 
vors, or  by  a  restoration  of  seized  property,  this  cannot  be  called 

(v)  See  Roaz  v.  SaWador,  8  Bin^.  N.  The  insurers  are  not,  therefore,  entitled 

C.  26(8 ;  Hogg  v.  Aninista  Ins.  Co.  7  How.  to  property  as  salrage,  which  was  serered 

605 ;    Murray  o.   Hatch,  6   Mass.  466 ;  from  the  voyage  by  their  consent,  before 

Todor  V.  New  England  Ins.  Co.  12  Cush.  the  loss  took  place.    Mutual  Ins.  Co.  v. 

654.    The  word  salvage  has  been  defined  Munro,  7  Gray,  246. 
to  mean  "  a  part  or  remnant  of  the  sub-         (w)  Walker  v.  Protection  Ins.  Co.  20 

ject  insured  which  survives  a  total  loss."  Bfiidne,  817. 
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'an  actual  total  loss.  Formerly^  it  was  the  practice  to  adjust  it  as 
a  partial  loss,  the  insured  giving  the  insurers  credit  for  whatever 
thus  came  into  their  possession.  It  was  found,  however ,  to 
*  888  be  more  convenient,  and  on  the  whole  more  just  to  *  treat 
it  as  a  total  loss ;  and  to  consider  all  the  property  recov- 
ered as  belonging  to  the  insurers,  (^x)  This  is  now  the  usual 
practice.  Such  a  loss  is  called  a  constructive  total  loss,  or  a 
technical  total  loss. 

The  property  saved  does  not,  however,  belong  to  the  insurers, 
unless  they  pay  for  a  total  loss,  or  unless  the  owner  transferred  it 
to  them,  (y)  This  transfer  the  owner  makes,  by  what  is  called 
in  insurance  law  an  Abandonment.  And  when  he  lias  a  right  to 
make  this  abandonment,  and  makes  it  at  the  right  time  and  in 
the  right  way,  he  thereby  changes  an  actual  partial  loss  into  a 
constructive  total  loss. 

No  one  topic  of  the  law  of  insurance  has  been  more  fertile  of 
diflScult  questions,  than  the  law  of  abandonment.  These  ques- 
tions are,  in  general,  When  has  the  insured  the  right  of  abandon- 
ment ?  In  what  way  must  he  exercise  this  right  ?  What  is  the 
effect  of  abandonment?  and  What  is  the  effect  of  withholding 
abandonment  ? 

The  policy  sometimes  provides  that  there  shall  be  no  abandon- 
ment. This  would  be  intended,  undoubtedly,  to  prevent  a  partial 
loss  from  being  made  a  constructive  total  loss,  and  would  proba- 
bly have  the  same  effect  as  if  the  policy  expressly  provided  that 
there  should  be  no  constructive  total  loss.  (2;)  ^ 

Much  more  frequently  the  phrase  is  ^^  against  total  loss  only." 
This,  or  any  equivalent  language,  would,  of  course,  exclude  all  liar 
bility  for  a  partial  loss.  The  question  still  remains,  however, 
whether  the  phrase  ^^  total  loss,"  thus  used,  means  only  actual 
total  loss,  or  includes  constructive  total  loss.  We  are  disposed 
to  think  that  the  better  reasons  and  the  weight  of  authority  would 

(x)  There  is  a  difference  of  opinion  as  (y)  The  insured  may  always  withhold 

to  the  expediency  of  extending  the  right  an  abandonment  if  he  chooses,  and  have 

of  abandonment.    Some  authorities  are  his  loss  adiusted  as  a  partial  loss  merely, 

in  favor  of  restraining  the  right.    See  Smith  9.  Manuf.  Ins.  Co.  7  Met  451; 

Mitchell  9.  Edie,  1  T.  R.  616 ;  Deblois  v.  Hamilton  o.  Mendes,  2  Burr.  1211. 
Ocean  Ins.  Co.  16  Pick.  803 ;  Bainbridge         {z)  See  Barney  v.  Maryland  Ins.  Co. 

V.  Neilson,  10  Easti  343.    But  see  the  5  Harris  &  J.  138. 
remarks  of  Story,  J.,  in  Peele  o.  Mer- 
chants Ins.  Co.  3  Mason,  38. 

^  That  the  power  of  abandonment  will  not  be  taken  ftx>m  the  insured  without  ezpxess 
words,  was  declared  in  Forwood  v.  No.  Wales  Ins.  Co.  9  Q.  B.  D.  732. 
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exclude  from  such  a  policy  a  couBtructive  total  loss.    It  has  not, 
however,  been  always  so  held,  (a) 

*  As  tiie  purpose  and  effect  of  abandonment  are  to  make  *  884 
a  legal  transfer  to  the  insurers  of  the  property  abandoned, 
no  person  can  make  this  abandonment  if  he  never  had  the  po\<^er 
to  make  this  transfer,  or  if  at  the  time  of  abandonment  he  had 
lost  this  power  by  his  own  voluntary  act,  or  by  a  peril  not  insured 
against,  (b)  This  exception  does  not  apply  where  the  ship  is  lost 
by  a  sale  from  necessity.  (0)  And  if  a  wrecked  ship  be  aban- 
doned, and  after  the  abandonment  the  master  sells  the  ship,  the 
sale  will  be  considered  as  a  sale  of  the  property  of  the  underwri- 
ters, the  master  then  being  and  acting  as  their  agent  from  neces- 
sity. (<i) 

It  is  always  best,  and  is  always  usual,  when  a  claim  is  made 
for  a  total  loss,  to  make  an  abandonment.  It  may  not  be  neces- 
sary, however,  to  make  one  where  a  wrecked  ship  ceases  to  be  a 
ship,  and  becomes,  to  use  a  phrase  of  Lord  Tenterden,  ^'  a  mere 
congeries  of  planks ; "  (6)  or  if  the  ship  has  not  been  heard  from 
for  a  sufficiently  long  time.  (/)  ^ 

Where  the  property  insured  has  passed  from  the  persons  in- 
sured, by  a  sale  made  necessary  by  a  peril  insured  against,  it  may 


{a)  Until  quite  recently  the  author- 
ities nave  almost  uniformly  heid  that  the 
words  "  total  loss  only/'  or  "  partial  loss 
excepted,"  or  any  similar  phrase,  ex- 
cluded a  constructiye  total  loss.  See 
Cocking  V,  Fraser,  Park,  Ins.  151; 
Thompson  v.  Royal  Exch.  Ass.  Co.  16 
East,  il4 ;  Navone  o.  Haddon,  0  C.  fi.  30 ; 
Hugg  V.  Augusta  Ins.  Ca  7  How.  595; 
Korean  v,  U.  S.  Ins.  Co.  1  Wheat.  219 ; 
Biays  p.  Chesapeake  Ins.  Co.  7  Cranch, 
415 ;  Saltus  v.  Ocean  Ins.  Co.  14  Johns. 
145;  Humphreys  v.  Union  Ins.  Co.  3 
Mason,  4:29 ;  Depeyster  v.  Sun  Ins.  Co. 
17  Barb.  306,  19  N.  Y.  272;  Williams  v. 
Kennebec  Ins.  Co.  31  Me.  461 ;  Robinson 
V.  Commonwealth  Ins.  Co.  3  Sumner, 
220;  Murray  v.  Hatch,  6  Mass.  465; 
Buchanan  v.  Ocean  Ins.  Co.  6  Cowen, 
831.  In  Heebner  v.  Eagle  Ins.  Co.  10 
Gra^,  181,  where  a  vessel  was  insured 
agawst  "  total  loss  only,"  the  court  Held, 
tost  the  insured  could  recover  for  a  con- 
structiye total  loss.    And  in  Kettell  v. 


Alliance  Ins.  Co.  10  Gray,  144,  where 
insurance  was  effected  on  tin  plates, 
"partial  loss  excepted,"  the  same  rule 
was  applied.  We  consider  these  cases 
as  directly  opposed  to  the  current  of  au- 
thority in  this  country.  For  a  full  dis- 
cussion of  this  question,  see  2  Parsons, 
Mar.  Law,  338,  note  2. 

(b)  Higginson  v.  Vail,  18  Mass.  96; 
Rice  V.  Homer,  12  Mass.  230 ;  Gordon  r. 
Mass.  Ins.  Co.  2  Pick.  249;  Smith  v. 
Columbia  Ins.  Co.  17  Penn.  State,  253; 
Bidwell  V.  North  Western  Ins.  Co.  19  N. 
T.  179;  Williams  i;.  Smith,  2  Caines,  13; 
Allen  p.  CoDunercial  Ins.  Co.  1  Gray, 
154. 

Ic)  See  post,  note  {g), 

(cQ  Center  v.  American  Ins.  Co.  7 
Cowen,  564 ;  Ruckman  u.  Merchants  Ins. 
Co.  5  Duer,  869;  Bryant  v.  Common- 
wealth Ins.  Co.  6  Pick.  131. 

(«)  Cambridge  v,  Anderton,  2  B.  &  C. 
691. 

(/)  Gordon  v,  Bowne,  2  Johns.  150. 


1  It  was  held  that  no  abandonment  is  necessary,  and  no  notice  of  abandoQment  is  re- 
quited, where  there  is  nothinff  to  abandon  which  can  pass  to,  or  be  of  value  to,  the  under- 
writer, in  Rankin  v.  Potter,  L.  R.  6  H.  L.  83,  a  case  of  homeward  freight,  where  the  ship 
was  so  injured  on  the  outward  voyage  that  the  shipowner  abandoned  to  the  underwriter 
on  the  ship. 
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be  that  no  abandonment  Ib  necessary  to  found  a  claim  for  a  total 
loss.  But  upon  the  question  whether  a  sale  will,  in  any  case, 
take  the  place  of  and  have  the  effect  of  an  abandonment,  and 
thus  found  a  claim  for  a  total  loss  which  would  not  have  ex- 
*  885  isted  had  there  been  no  sale,  the  cases  are  numerous  *  and 
quite  irreconcilable,  (jf)  If  the  assured  abandon  the  sal* 
yage  or  proceeds,  they  belong  at  once  to  the  insurers,  and  are 
afterwards  at  their  risk ;  if  no  abandonment  is  made,  the  salvage 
remains  at  the  risk  of  the  insured,  and  he  must  account  for  it.(A) 

The  amount  of  the  injury  must  determine,  whether  a  partial 
lose  may  be  made  by  abandonment  a  constructive  total  loss.  At 
first  it  was  held,  that  this  could  be  done  only  when  the  ship  had 
received  so  much  injury,  that  it  could  not  be  recovered  or  re- 
paired, without  costing  more  than  she  would  then  be  worth.  And 
recent  decisions  would  indicate  that  this  is  even  now  the  rule  in 
England,  (t) 

It  is  not  so,*  however,  in  this  country.  A  rule,  first  introduced 
on  the  continent  of  Europe,  has  become  very  generally  established 
here.  This  rule  is,  that  if  more  than  half  the  property  insured 
be  lost  by  a  peril  insured  against,  or  if  it  be  thereby  damaged  to 
more  than  half  its  value,  the  loss  may  be  made  a  constructive 
total  loss  by  abandonment.  (/)  The  rule  applies  in  this  country 
to  ship  and  goods,  but  not,  we  think,  to  freight.  Nor  does  it  pre- 
vent a  claim  for  total  loss  in  cases  of  irreparable  damage,  though 
of  less  amount ;  for  where  the  repairs  are  impossible,  from  the 


(q)  See  Roux  v.  Salvador,  3  Bing.  N. 
C.  266;  Cambridge  v.  Anderton,  2  B.  & 
C.  091 ;  Fleming  v.  Smith,  1  H.  L.  Cas. 
518 ;  Gardner  v,  Salvador,  1  Moody  &  R. 
116;  Knight  v.  Faith,  16  Q.  B.  640; 
Irving  V.  Manning,  1  H.  L.  Caa.  287,  6  C. 
B.  391.  In  this  country  it  is  held  in  sev- 
eral cases,  that  there  need  be  no  aban- 
donment in  case  of  a  sale  by  necessity. 
Fuller  V.  Kennebec  Ins.  Co.  81  Maine,  825 ; 
IMnce  V.  Ocean  Ins.  Co.  40  Maine,  481 ; 
Mutual  Safety  Ins.  Co.  v.  Cohen,  8  Gill, 
450;  Gordon  v.  Mass.  Ins.  Co.  2  Pick. 
240.  See  dicta,  also,  in  Orrok  v.  Com- 
monwealth Ins.  Co.  21  Pick.  464;  Pa- 
tapsco  Ins.  Co.  v.  South  gate,  5  Pet  623 ; 
Ward  ».  Peck,  18  How.  269.  If  the 
expense  of  repairs  would  not  exceed  the 
value  of  the  vessel  when  repaired,  a  sale 
without  an  abandonment  has  been  held 
insufficient.  Smith  v,  Manuf.  Ins.  Co. 
7  Met.  448.  Where  the  expense  would 
exceed  the  valuQ  when  repaired,  and  a 
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sale  is  made,  an  abandonment  has  been 
held  not  necessary.  Bullard  v.  Roger 
Williams  Ins.  Co.  1  Curtis,  C.  C.  14& 
See  contra^  Am.  Ins.  Co.  v.  Francia,  0 
Barr,  390.  And  see  Greely  9.  Tremont 
Ins.  Co.  0  Cush.  415. 

(h)  Smith  V,  Manuf.  Ins.  Co.  7  Met 
448;  Roux  v.  Salvador,  3  Bing.  M.  C. 

JEDD. 

(i)  Moss  0.  Smith,  0  C.  B.  04 ;  Flem- 
ing V.  SmiUi,  1  H.  L.  Cas.  513;  Irving  v. 
Manning,  1  H.  L.  Cas.  287,  304,  6  C.  B. 
801. 

(j)  Depeyster  v.  Col.  Ins.  Co.  2 
Caines,  85 ;  Allen  v.  Commercial  Ina.  Co. 
1  Gray,  164;  Saurez  v.  Sun  Mut.  Ins. 
Co.  2  Sandf.  482;  Wood  v.  Lincoln  Ins. 
Co.  6  Mass.  482 ;  Coolidge  v.  Gloucester 
Ins.  Co.  15  Mass.  343;  Peele  v.  Mer- 
chants Ins.  Co.  3  Mason,  74 ;  Am.  Ins.  Co. 
V,  Ogden,  20  Wend.  300.  The  cost  must 
exceed  fifty  per  cent  Fiedler  v.  New 
York  Ins.  Co.  6  Duer,  282. 
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place  or  other  circumstances^  and  the  ship  is  not  at  a  port 
of  destination^  the  master  may  sell  the  ship  *  from  neces-   *  886 
sity.  (ib)    But  it  may  be  doubted,  if  a  ship  can  be  aban- 
doned which  has  arrived  at  a  port  of  destination,  although  repairs 
made  necessary  by  perils  insured  against  would  cost  more  than 
half  her  value.  (J) 

In  the  section  on  partial  loss,  we  shall  consider  whether  the 
rule  of  deduction  ''  one  third  off,  new  for  old,"  can  be  applied  to 
determine  the  right  of  abandonment. 

Upon  the  question,  whether  the  valuation  in  a  valued  policy  is 
to  be  regarded  in  estimating  a  fifty  per  cent,  loss,  the  authorities 
are  not  only  irreconcilable  but  balanced.  We  think  the  better 
reasons  would  exclude  this  valuation,  and  require  that  the  esti- 
mate be  made  upon  the  actual  value,  (m) 

The  premium  should  not  be  included,  (n)  nor  the  wages  and 
provisions  of  a  crew  during  detention,  or  while  they  are  employed 
in  making  the  repairs,  (o)  nor  the  fees  of  surveyors,  (^)  or  other 
similar  expenses.  But  salvage  payment,  (9)  or  general  aver- 
age contribution,  would  be  included,  (r)  *  The  insured  has   *  887 

{k)  Ruckman  v.  Merchants  Ins.  Co.  Whether  the  valaation  is  to  he  considered 

5  Daer,  842 ;  Allen  r.  Commercial  Ins.  when  the  question  is  whether  it  would  be 

Co.  1  Gray,  168 ;  Williams  v.  Smith,  2  worth  while  to  repair,  see  Irving  v.  Man- 

Caines,  13.    If  the  vessel  is  at  a  port  of  ning,  1  H.  L.  Cas.  287 ;  Allen  v.  Sugrue, 

destination    this  rule   does   not  apply,  8  B.  &  C.  661 ;  Orrok  v.  Commonwealth 

because  the  owner  is  obliged  to  furnish  Ins.  Co.  21  Pick.  466;  Hyde  v.  La.  Ins. 

funds  at  such  a  place.    Am.  Ins.  Co.  v.  Co.  14  Mart.  La.  410. 

Ogden,  20  Wend.  287 ;  AUen  v.  Commer-  (a)  Brooks  v.  OrienUl  Ins.  Co.  7  Pick, 

cial  Ins.  Co.  1  Gray,  164.  260 ;  Orrok  v.  Commonwealth  Ins.  Co. 

(/)  Pezant    v.  National  Ins.  Co.  16  21  Pick.  466 ;  LouisviUe  Ins.  Co.  v.  Bland, 

Wend.  463;   Parage  v.  Dale,  8  Johns.  0  Dana,  143. 

Cas.   166.    See  Scottish  Mar.  Ins.  Co.  (o)  See  pott, 

V.  Turner,  4  H.  L.   Cas.  312,  note,  20  (/>)  Fiedler  o.  New  York  Ins.  Co.  6 

Eng.  L.  &  £q.  37.    But  see  Stewart  v,  Dner,  282 ;   HaU  v.  Ocean  Ins.   Ca  21 

Greenock  Mar.  Ins.  Co.  2  H.  L.  Cas.  Pick.  472,  478. 

160;  Peters  v.  Phoenix  Ins.  Co.  3  S.  &  R.  (q)  Bradlie  v.  Maryland  Ins.  Co.  12 

26;  Baiston  v.  Union  Ins.  Co.  4  Binn.  Pet.  378. 

386.  (r)  Pezant   v.  National   Ins.  Co.   16 

(m)  The  valuation  was  set  aside,  and  Wend.  463.     In    Massachusetts,  owing 

the  ralue  at  the  time  of  the  loss  taken,  in  probably  to  this  clause  making  the  right 

Peele  v.  Merchants  Ins.  Co.  3  Mason,  27 ;  to  abandon  depend  upon  the  loss  amount- 

Bradlie  v.  Maryland  Ins.  Co.  12  Pet  878 ;  ing  to  fifty  per  cent,  when  adjusted  as  a 

Marine  Dock  &  Mut.  Ins.  Co.  v.  Good-  partial  loss,  it  is  held,  that  those  charges 

man,  4  Am.  Law  Reg.  481 ;  Fontaine  r.  which  are  properly  the  subject  of  general 

Phceniz  Ins.  Co.  11  Johns.  208;  Center  average  contribution  are  not  to  be  con- 

r.  Am.  Ins.  Co.  7  Cow.  670.   In  Massa-  sidereid,  in  making  up  the  fifty  per  cent, 

chusetts    the   valuation    is   conclusive.  Orrok  r.  Commonwealth  Ins.  Co.  21  Pick. 

Deblois  v.  Ocean  Ins.  Co.  16  Pick.  812 ;  466 ;  Ellicott  v.  Alliance  Ins.  Co.  14  Gray, 

Winn  r.  Col.  Ins.  Ca  12  Pick.  279;  Hall  318;  Greely  v.  Tremont  Ins.  Co.  0  Cush. 

tf.  Ocean  Ins.  Co.  21  Pick.  472;  Allen  v,  416.    See  also  Fiedler  v.  New  York  Ins. 

Commercial  Ins.  Co.  1  Gray,  164.    See  Co.  6  Duer,  282.     In  respect  to  the  cargo 

also  Am.  Ins.  Co.  r.  Center,  4  Wend.  46 ;  it  has  been  heid,  that  goods  lost  by  jetti- 

Am.  Ins.  Co.  v,  Ogden,  20  Wend.  287.  son  may  properly  be  taken  into  the  etti 
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a  right  to  have  the  damage  done  by  the  peril  insured  against, 
thoroughly  repaired,  and  the  fact  that  the  vessel  can  be  rendered 
seaworthy  at  an  expense  less  than  fifty  per  cent,  is  not  enough  to 
prevent  an  abandonment.  («)  If  repaired  in  fact,  the  actual  ex- 
pense of  making  the  repair  is  to  be  taken ;  unless  the  ship  could 
have  been  temporarily  repaired  at  that  place  for  a  slight  cost,  so 
as  to  enable  her  to  go  in  safety  to  a  port  of  repair,  and  there  be 
fully  repaired  with  a  material  saving  of  cost  on  the  whole.  (0  For 
then  it  would  be  the  duty  of  the  insured  to  make  this  saving,  and 
he  could  charge  the  underwriters,  not  only  the  cost  of  the  tempo- 
rary repairs,  but  the  expense  of  going  to  the  place  of  full  repair ;  (u) 
and  he  cannot  charge  the  underwriters  with  the  loss  of  a  saving 
which  he  ought  to  have  made,  and  must  therefore  allow  them 
whatever  might  have  thus  been  saved. 

It  would  seem,  though  it  may  not  be  certain,  that  the  insurers 
have  a  right  to  take  a  ship  abandoned  to  them,  and  repair  her 
and  return  her  to  the  insured,  if  in  perfectly  good  condition ;  (v) 
and  it  is  said,  that  if  in  making  this  repair  they  incur  expenses 
which  the  insured  could  not  have  recovered  of  them  under  the 
policy,  they  may  recover  these  from  the  assured,  (w^  If  the  mas- 
ter actually  begins  repairs  before  the  abandonment  is  made,  it  is 
held,  that  the  abandonment  is  not  valid,  (x) 

The  fifty  per  cent,  rule,  and  the  law  of  abandonment  generally, 

apply  to  the  cargo  as  well  as  the  ship.    It  is  obvious,  however, 

that  there  may  be  a  total  loss  of  the  ship  but  not  of 

*  888   *  the  cargo,  or  a  total  loss  of  the  cargo  but  not  of  the  ship. 

And  in  our  chapter  on  contracts  of  shipping,  we  have  con- 


mate  in  making  np  the  amount  of  more 
than  fifty  per  cent.  Forbes  v.  Matiuf. 
Ins.  Co.  1  Gray,  371. 

(f )  Lincoln  v.  Hope  Ins.  Co.  8  Grar, 
22. 

Ji)  Center  o.  Am.  Ins.  Co.  7  Cow.  664, 
4  Wend.  45;  Orrok  t7.  Commonwealth 
Ins.  Co.  21  Pick.  456;  Hall  v.  Franklin 
Ins.  Co.  0  Pick.  466.  But  see  Saurex  v. 
Sun  Ins.  Co.  2  Sandf.  482. 

(tt)  Lincoln  v.  Hope  Ins.  Co.  8  Gray, 
22.  8o,  of  the  expense  of  raising  a  sub- 
merged Tessel  and  taking  her  into  a  port 
for  repairs.  Sew  all  v.  U.  S.  Ins.  Co.  11 
Pick.  90;  Ellicott  v.  Alliance  Ins.  Co.  14 
Gray,  818. 

(v)  This  is  so  held  in  Massachusetts. 
Wood  V.  Lincoln  Ins.  Co.  6  Mass.  479 ; 
Commonwealth  Ins.  Co.  v.  Chase,  20 
Pick.  147;  Reynolds  v.  Ocean  Ins«  Co. 
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22  Pick.  191.  See  also.  Marine  Dock  A 
Mut  Ins.  Co.  V.  Goodman,  4  Am.  Law 
Reg.  481.  See  contnt^  Peele  v.  Merchants 
Ins.  Co.  8  Mason,  27;  Cin.  Ins.  Co.  v. 
Bakewell,  4  B.  Mon.  541 ;  Ruckman  r. 
Merchants  Ins.  Co.  5  Duer,  860;  Glou- 
cester Ins.  Co.  r.  Younger,  2  Curtis,  0. 
C.  822.  It  has  been  held,  that  if  the 
insurer  repairs  he  must  do  so  in  a  reason- 
able  time.  Peele  v.  Suffolk  Ins.  Co.  7 
Pick.  254;  Reynolds  v.  Ocean  Ins.  Co. 
22  Pick.  191. 

(to)  Commonwealth  Ins.  Ca  v.  Chase, 
20  Pick.  142. 

(x)  Humphreys  v.  Union  Ins.  Co.  8 
Mason,  429;  Dickey  p.  Am.  Ins.  Ca  8 
Wend.  658 ;  Depau  v.  Ocean  Ins.  Co.  5 
Cow.  63.  See  Ritchie  v.  U.  8.  Ins.  Ca 
5  S.  &  R.  601. 
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sidered  the  duty  and  power  of  the  master  in  respect  to  the  cargo, 
when  the  ship  is  wrecked. 

If  any  part  of  the  goods  insured  arrives  in  safety  at  its  port  of 
destination,  we  think  the  rule  of  fifty  per  cent,  does  not  apply  to 
it.  Thus,  if  a  stranded  ship  is  saved  by  a  jettison  of  sixty  per 
cent,  of  the  cargo,  and  forty  per  cent,  arrives  safely  at  its  desti* 
nation,  this  partial  loss  cannot  be  made  total  by  abandonment. 
Nor  can  a  loss  of  a  part  of  the  goods,  however  large,  the  residue 
being  saved  and  arriving  uninjured,  be  made  a  constructive  total 
loss  by  abandonment,  (y)  It  seems  now  to  be  well  settled  in 
this  country,  that  if  memorandum  articles  arrive  at  the  port  of 
destination,  and  then  and  there  exist  in  ^pede^  the  underwriters  are 
not  liable  as  for  a  total  loss,  whatever  may  be  tlieir  condition  or 
loss  of  value.  (2)  But  if  the  goods  reach  an  intermediate  port,  in 
such  condition  that,  although  existing  in  specie,  there  is  no  rea- 
sonable hope  of  their  being  carried  forward  safely  and  reaching  in 
specie  their  port  of  destination,  it  is  both  the  right  and  the  duty 
of  the  master  to  sell  them,  if  they  are  still  salable,  and  thus 
obtain  whatever  value  may  remain  to  them ;  and  the  assured  may 
recover  as  for  a  total  loss,  (a)  And  if  the  goods  are  in  such  a 
condition  at  the  intermediate  port  that  they  cannot  be  carried 
forward  consistently  with  the  health  of  the  crew  and  the  safety 
of  the  vessel,  the  loss  is  considered  as  total.  (&)  If  the  ship  or 
cargo  be  released  from  capture  by  a  compromise  of  more 
than  half  the  *  value,  this  may  be  made  by  abandonment  *  889 
a  constructive  total  loss,  (js) 

Freight  is  totally  lost  when  there  is  a  total  loss  of  ship  and 


(jr)  Forbes  o.  Mannf.  Ins.  Co.  1  Gray, 
871 ;  Seton  v.  Delaware  Ins.  Co.  2  Wash. 
C.  C.  175.  Bat  see  Moses  v.  Columbian 
Ins.  Co.  6  Johns.  219. 

ix)  Morean  v.  United  States  Ins.  Co. 
1  Wheat.  219.  8  Wash.  C.  C.  266;  Brooke 
9.  La.  State  Ins.  Co.  16  Mart.  La.  681 ; 
Skinner  v.  Western  Ins.  Co.  19  La.  278: 
Bobinson  o.  Commonwealth  Ins.  Co.  8 
Sumner,  224.  In  respect  to  what  is  an 
existence  in  Bpeeie,  it  nas  been  held,  that 
the  ralue  of  the  article  has  nothing  to 
do  with  its  existence  in  specie.  Thus 
fish,  though  absolutely  spoiled  (Cocking 
p.  Frazer,  Park,  Ins.  161),  and  com  which 
was  putrid  (Neilson  v.  Col.  Ins.  Co.  8 
Caines,  108 )»  and  pork  which  was  roasted 
(Skinner  v.  Western  Ins.  Co.  rnqtrah  hare 
beoi  kM  to  exist  in  specie.    Bat  If 


merely  the  wheels  of  a  chariot  remain, 
the  chariot  no  lonoer  exists  in  specie. 
Judah  V.  Bandal,  2  Caines,  Cas.  324. 

(a)  See  Aranzaniendi  t^.  Louisiana  Ins. 
Co.  2  La.  482 ;  Williams  v.  Kennebec  Ins. 
Co.  81  Maine,  466;  Poole  v.  Protection 
Ins.  Co.  14  Conn.  47 ;  Bobinson  v.  Com- 
monwealth Ins.  Co.  8  Sumner,  220 ;  Hogg 
V.  Augusta  Ins.  Co.  7  How.  696 ;  Tudor  v. 
New  England  Ins.  Co.  12  Cush.  664. 

{h)  Hugg  V.  Augusta  Lis.  Co.  7  How. 
696;  Williams  v.  Kennebec  Ins.  Co.  81 
Maine,  466 ;  Poole  v.  Pirotection  Ins.  Co. 
14  Conn.  47 ;  De  Feyster  v.  Sun  Ins.  Co. 
19  N.  Y.  272. 

{e)  Yandenhenyel  v.  United  Ins.  Co. 
1  Jonns.  406;  Clarkson  r.  Phoenix  Lis. 
Co.  9  id.  1 ;  WaddeU  v.  Colombian  Ina 
Co.  10  id.  6L 
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cargo,  ((2)  or  of  the  cargo  alone ;  (e)  and  it  has  been  held,  that 
the  constructiye  total  loss  of  the  ship  carries  with  it  the  loss  of 
freight,  and  that  the  assured  by  abandoning  can  recover  as  for  a 
total  loss.  (/)  But  this  seems  opposed  to  well  settled  principles 
of  insurance  law.  (^)  And  it  has  been  held,  that  a  loss  of  goods 
of  over  fifty  per  cent,  at  the  port  of  departure,  does  not  authorize 
the  assured  to  abandon  and  recover  a  total  loss  of  freight.  (K) 
If  the  goods  remain  in  specie,  and  are  so  delivered  to  the  con- 
signee, whatever  may  be  their  deterioration,  there  is  no  loss  what- 
ever  of  freight.  And  if  a  ship  arrive  at  an  intermediate  port,  or 
return  to  the  port  of  shipment,  damaged,  but  capable  of  repair, 
and  may  be  made  capable,  by  repair,  of  carrying  ttie  goods  to  the 
port  of  destination,  and  so  earning  the  freight,  the  owner,  who  is 
insured  on  his  freight  cannot  abandon  it,  and  claim  as  for  a  total 

loss,  by  reason  of  the  expense  or  delay  of  such  repair,  (i) 
*  890       *  If  the  ship  be  abandoned,  and  thereby  become  the 

property  of  the  insurers,  and  afterwards  earn  freight,  the 
insurers  on  freight  take  by  abandonment  the  freight  earned  be- 
fore the  abandonment,  and  the  insurers  on  the  ship  take  the 
freight  earned  after  the  abandonment.  (/) 

(d)  Idle  V.  Royal  Ezchuige  Ais.  Ca  be  the  aoent  of  the  ship,  and  became  the 

8  Taaot.  766.  agent  oF  the  shippen,  and  it  was  inti- 

U)  See  cases  infra,  mated,  that  the  cases  miglit  be  recondled 

(/)  See  Thwing  v.  Wash.  Ins.  Co.  10  on  the  theory  that  the  ship-owners  might 

Gray,  443 ;   Am.  Ins.  Co.  v.  Center,  4  ratify  the  acts  of  the  master,  and  treat 

Wend.  46.  him  as  their  agent.    But  we  are  at  a  loss 

{g)  In  the  first  place,  it  may  be  neces-  to  see  how  the  ship-owners  can  adopt  the 

sary  to  state,  that  the  fact  that  the  ship  acts  of  the  agent  of  the  shippers  to  the 

is  insured  and  being  constructirely  lost,  disadvantage  of  the  latter.    If  the  master 

the  freight  passed  to  the  abandonees  of  can  send  on  the  goods,  and  fails  to  do  so, 

the  ship,  does  not  necessarily  carry  with  the  insurers  on  freight  should  not  be 

it  a  total  loss  of  freight,  for  as  between  liable.    See  Bradhurst  v.  Col.  Ins.  Co.  9 

the  parties  the  question  is  to  be  treated  Johns.  17;   Hugg  v,  Augusta  Ins.   Ca 

as  if  the  ship  were  uninsured.    Scottish  7  How.  009. 

Ins.  Co.  V.  Turner,  4  H.  L.  Cas.  312,  n.,  (A)  Lord  v.  Neptune  Ins.  Co.  10  Gray, 

more  fully  reported  20  Eng.  L.  &  £q.  24 ;  109. 

Lord  V.  Meptune  Ins.  Co.  10  Gray,  109,  (i)  Jordan  v.  Warren  Ins.  Co.  1  Story, 

per  Shaw,  C.  J. ;  Fiedler  v.  New  York  842 ;  Saltus  v.  Ocean  Ins.  Co.  14  Johns. 

Ins.  Co.  6  Duer,  282.    See  contra.  Cool-  188 ;  Clark  v.  Massachusetts  Ins.  Co.  2 

idge  p.  Gloucester  Ins.  Co.  16  Mass.  841.  Pick.  104;  Mordy  v.  Jones,  4  B.  &  C.  894; 

We  have  already  seen,  that  if  the  vessel  Herbert  v.  Hallett,  3  Johns.  Cas.  98; 

is    at    an   intermediate    port,   and   the  M'Gaw  v.  Ocean  Ins.  Co.  23  Pick.  406 ; 

master,  although    he   cannot  send  the  Lord  v.  Neptune  Ins.  Co.  10  Gray,  109 ; 

goods  on  in  his  own  vessel,  can  procure  Griswold  v.  N.  T.  Ins.  Co.  1  Johns.  206 ; 

another,  it  is  his  duty  to  do  so.    If  this  Ogden  v.  Gen.  Mut.  Ins.  Co.  2  Duer, 

is  done  it  is  considered  as  done  under  the  2M. 

original  contract.    See  Shipton  v.  Thorn-  ( j)  Coolidge  v,  Gloucester  loa  Co.  15 

ton.  9  A.  &  E.  814 ;  Rosetto  v.  Qumey,  Mass.  841 ;  United  Ins.  Co.  v,  Lenox,  1 

11  C.  B.  176.    In  Thwing  v.  Washington  Johns.  Cas.  377,  2  id.  443;  Learenworth 

Ins.  Co.  10  Gray,  448,  it  was  considered  v   Delafield,  1  Csiues,  673 ;  Simonds  v. 

that,  in  such  a  case  the  master  ceased  to  Union  Ins.  Co.  1  Wash.  C.  C.  448. 
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It  may  be  true,  theoretically,  that  profits  (i)  and  commis- 
sions ({)  may  be  abandoned ;  but  we  can  hardly  soe  in  practice 
how  such  an  abandonment  can  be  operatiye. 


0. — Hew  and  when  Aiandonment  should  he  made. 


It  may  be  enough  to  say  on  this  point,  that  it  Uiust  be  definite 
and  unequivocal ;  and  it  must  amount  to  an  absolute  ab^iidon- 
ment  and  transfer  to  the  insurers,  of  all  interest  and  property  in 
the  subject-matter  remaining  in  the  insured,  (m)  It  should  state 
why  the  abandonment  is  made,  and  the  cause  so  statad  should  be 
a  peril  within  the  policy,  (n)  The  word  '^  abandon "  should  be 
used,  (o)  but  may  not  be  necessary ;  nor  is  it  strictly  necessary 
that  it  be  in  writing,  (/>)  though  it  usually  is  and  always  should 
be.  And  the  demand  of  a  total  loss  may  itself  be  an  abandon- 
ment, when  the  terms  of  the  demand  and  the  circumstances  of 
the  case  make  this  the  plain  and  certain  meaning  of  the  de- 
mand, (q) 

The  insured  may  abandon  the  ship  when  the  voyage  is  broken 
up,  and  the  ship  taken  from  the  master's  control,  by  a 
peril  insured  *  against,  (r)  But  abandonment  is  not  justi-  *  891 
fied  at  once  and  necessarily,  by  any  loss,  not  even  wreck, 
or  foundering,  or  capture,  if  circumstances  render  recovery  prob- 
able ;  for  then  it  is  the  duty  of  the  master  to  use  all  means  of 
recovery ;  and  until  they  are  used  and  fail,  the  right  to  abandon 
does  not  exist.  {%) 


{k)  Abbott  V,  Sebor,  8  Johnt.  Caa.  89; 
Loomii  V,  Shaw,  2  id.  86;  Henrickaon 
V.  liargetaoiip  2  East,  649,  note. 

(/)  New  York  Int.  Co.  o.  Robinson,  1 
Johns.  Old. 

im)  Patapsco  Ins.  Co.  v.  Sonthgate, 
5  Pet  601 ;  FnUer  v.  M'CaU,  1  Yeates, 
464. 

(n)  This  rale  is  so  stated  in  sereral 
cases.  Hazard  v.  New  England  Ins.  Co. 
1  Snmner,  218 ;  Pierce  v.  Ocean  Ins.  Co. 
18  Pick.  88 ;  Bnliard  v.  Roger  Williams 
Ins.  Co.  1  Curtis,  C.  C.  162;  McConochie 
V.  Sun  Ins.  Co.  8  Bosw.  99.  But  see 
Mac7  V.  Whaling  Ins.  Co.  9  Met.  864; 
Heebner  v.  Eagle  Ins.  Co.  10  Ora^,  181 ; 
Thwing  V.  Washington  Int.  Co.  id.  448 ; 
Perkins  v.  Augusta  Ins.  Co.  id.  812. 

(o)  Parmeter  v,  Todhnnter,  1  Camp. 
641. 


(p)  See  Read  v.  Bonham,  8  Brod.  & 
B.  147 ;  PataiMCO  Ins.  Co.  v.  Southgate, 
6  Pet.  622 ;  Crousillat  o.  Ball,  8  Teates. 
878;  Parmeter  v,  Todhunter,  1  Camp. 
641. 

(q\  See  Cassedy  v.  Louisiaiia  State 
Ins.  Co.  18  Mart.  La.  421 ;  PaUpsco  Ins. 
Co.  p.  Southgate,  6  Pet  604;  Parmeter 
V.  Todhunter,  1  Camp.  641 ;  Thwing  p. 
Washington  Ins.  Co.  10  Gray,  448 ;  Wat- 
son V.  Ins.  Co.  of  N.  A.  1  Binn.  47 ;  Mar- 
tin P.  Crokatt,  14  East,  466;  Murray  p. 
Hatch,  6  Mass.  478 ;  Pierce  v.  Ocean  Ins. 
Co.  18  Pick.  98. 

(r)  See  Peele  v.  Merchants  Ins.  Co.  8 
Mason,  66 ;  McConochie  p.  Sun  Ins.  Co. 
8  Bosw.  99. 

fs)  Bosley  v.  Chesapeake  Ins.  Co.  8 
Oili  &  J.  460 ;  Wood  v.  Lincoln  Ins.  Co. 
6  Mass.  479;  Patrick  v.  Commercial  Ina 
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It  is  an  important  rule,  that,  as  soon  as  the  insured  receives 
trustworthy  intelligence  justifjing  his  abandonment,  he  cannot 
delay,  but  must  abandon  at  once,  or  he  will  be  held  to  have 
waived  his  right  to  abandon  and  to  have  lost  that  right,  (ty  ^ 

The  reasons  for  this  rule  are,  that  the  insured  has  no  right  to 
delay  until  he  can  ascertain  whether  it  is  for  his  interest  to  aban- 
don, and  the  insurers  have  a  right  to  be  enabled  to  make  at  once 
the  utmost  advantage  of  all  that  abandonment  would  transfer  to 
them. 

But  abandonment  should  not  be  made  on  mere  conjecture  or 
possibility,  nor  on  general  rumor  and  belief,  unless  circumstances 
made  this  extremely  probable;  nor  on  actual  information  not 
worthy  of  credit,  (u)  And  in  such  cases  the  insured  may  wait  a 
reasonable  time  for  authentic  information,  (i;) 

Where  there  is  actual  total  loss,  as  there  need  be  no  abandon- 
ment, delay  in  making  it  has  no  effect. 


D.  —  Of  Acceptance  of  Abandonment. 


If  insurers  accept  an  abandonment  properly  made,  tliey  are 
bound  thereby,  and  an  acceptance  waives  all  objections  to  a  want 
of  formality,  (w) 

The  acceptance  may  be  constructive ;  and  insurers  were  held 
where  the  vessel  was  abandoned  and  they  took  possession  and 
held  it  for  a  considerable  time,  although  the  insured  had  no  right 
to  abandon,  (ww) 

But  the  insurers  neither  need  accept  nor  refuse ;  for,  whether 

they  refuse  or  are  only  silent,  the  insured  possesses  wliat- 

*  892   ever  *  rights  or  remedies  the  abandonment  would  give 

him.  (z)    Even  where  insurers  expressly  refuse  to  accept, 


Co.  11  Johns.  9 ;  Howland  v.  Marine  Ins. 
Co.  2  Cranch,  C.  C.  474 ;  Sewall  v.  U.  S. 
Ins.  Co.  11  Pick.  90;  Eilicott  o.  Alliance 
Ins.  Co.  14  Qray,  818. 

(0  AUwood  V.  Henckell,  Park,  Ins. 
2S9;  Roux  v.  Salyador,  8  Bing.  N.  C. 
281;  Teasdale  u.  Charleston  Ins.  Co.  2 
Brer.  190.  See  Thwlng  v.  Washington 
Ins.  Co.  10  Gray,  448. 

(u)  Muir  v.  United  Ins.  Co.  1  Caines, 
49;  Botley  ».  Chesapeake  Ins.  Co.  8  GiU 


ft  J.  450 ;  Bainbridge  v.  Neilson,  1  Camp. 
287, 10  East,  841. 

(v)  Gardner  v.  Columbian  Ins.  Co.  2 
Cranch,  C.  C.  650 ;  Doncan  v.  Koch,  J.  B. 
Wallace,  45. 

Iw)  Smith  V,  Robertson,  2  Dow,  482. 

(1010)  Copelin  v.  Ins.  Co.  9  WaU.  461. 

(r)  Peele  v.  Merchants  Ins.  Co.  8 
Mason,  81 ;  Badger  v.  Ocean  Ins.  Co.  28 
Pick.  847.  But  see  Hudson  v,  Harrison, 
8  Brod.  &  B.  97. 
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if  they  exercise  the  right  and  power  of  property  over  the  salvage, 
this  will  be  held  to  be  the  equivalent  of  acceptance,  (jf)  If  with- 
out acceptance,  and  even  without  abandonment,  insurers  pay  a 
total  loss,  the  salvage  belongs  to  them. 

Whenever  salvage  belongs  to  the  insurers,  they  take  it  with 
the  incumbrance  of  any  charge  or  lien,  caused  by  a  peril  against 
which  they  insure;  as,  for  example,  the  charges  and  expenses 
incurred  in  saving  the  property.  But  charges  or  liens  on  the 
salvage,  springing  from  perils  not  insured  against,  the  insured 
must  discharge,  or  repay  to  the  insurers  if  they  discharge 
them,  (z) 

After  abandonment,  the  property  thereby  transferred,  is  at  the 
risk  of  the  insurers,  who  are  now  the  owners,  and  they  are  charge- 
able as  such  for  any  further  expenses  in  relation  to  it  (a) 


E.  —  Cf  Revocation  of  AhandonmenL 

If  the  insurers  accept  an  abandonment  either  expressly  or  by 
implication,  the  transfer  becomes  irrevocable,  unless  revoked  by 
mutual  consent.  But  either  party  may  waive  the  rights  acquired 
by  it.  If,  however,  the  insurers  refuse  to  accept  the  abandon- 
ment, it  may  be  revoked  at  any  time  before  they  change  their 
minds  and  accept  it ;  and  if  the  insurers  are  silent  in  respect  to 
an  abandonment,  it  may  be  revoked  at  any  time  before  they  either 
by  word  or  by  act  indicate  their  acceptance. 

An  interference  of  the  owner  with  the  property  abandoned,  or 
his  disposition  of  it,  would  not  amount  to  a  revocation,  or  a  waiver 
of  his  rights,  if  his  interference  were  such  and  the  circumstances 
were  such,  as  to  indicate  that  he  therein  acted  as  the  agent  of  the 
insurers.  (&) 

{y)  Peele   v.  Merchanta   Ins.  Co.  8  Mason,  196;  M'Bride  9.  Marine  Ins.  Co. 

Mason,  81 ;  Badger  v.  Ocean  Ins.  Co.  28  7  Johns.  481. 

Pick.  847.     See  Griswold  o.  N.  T.  Ins.         (6)  See  Brown  v.  Smith,  1  Dow,  P.  C. 

Co.  1  Johns.  206, 8  Johns.  821 ;  Thelluson  849 ;  Catlett  v.  Pacific  Ins.  Co.  1  Wend. 

V.  Fletcher,  1  Esp.  78.  661. 1  Paine,  C.  C.  694 ;  AbboU  v.  Broome, 

(t)  See  cases,  ofite.  1  Caines,  292;  Walden  v.  Phcsniz  Ins. 

(a)  Bee  Hammond  v.  Bisez  Ins.  Co.  4  Co.  6  Johns.  810. 
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OF  PARTIAL  LOSS. 

A.  —  What  constitvteB  a  Partial  Loss. 

Every  loss  is  a  partial  loss  which  is  less  than  a  total  loss, 
either  actual  or  constructiye. 

The  phrase  "  particular  average  *'  is  frequently  used,  as  the  equiv- 
alent of  ^^  partial  loss." 

An  essential  principle  of  all  insurance  is,  that  the  insured  shall 
be  indemnified,  and  only  indemnified,  for  any  loss  which  he  may 
sustain  under  the  policy.  If  a  new  vessel  is  badly  injured  in  rig- 
ging, sails,  or  hull,  and  is  afterwards  repaired  as  thoroughly  as 
may  be  at  the  expense  of  the  insurers,  the  owner  certainly  gains 
nothing ;  but  loses  a  little,  for  a  repaired  ship  can  hardly  be  made 
quite  equal  to  a  new  one.  But  if  the  spars,  the  sails,  the  rigging, 
or  the  sheathing,  are  nearly  worn  out,  and  then  repairs  are  made 
necessary  by  an  injury  within  the  policy,  these  repairs  cannot  be 
made  with  equally  old  materials,  for  they  must  always  be  new  and 
of  good  quality.  By  such  repairs,  it  is  obvious  that  the  owner  gains 
the  whole  difference  in  value  between  worn-out  materials  and  new 
materials.  It  follows,  therefore,  that  the  condition  of  the  old 
materials  which  are  replaced  by  new,  must  determine  whether  and 
how  much  the  owner  gains  or  loses  in  any  case.  For  the  purpose 
of  indemnifying  the  owner,  without  a  minute  inquiry  into  the  par- 
ticular circumstances  of  each  case,  American  usage  and  law  have 
now  settled  on  a  rule,  which,  being  applied  to  all  cases,  on  the 
whole  works  justice,  although  in  any  one  case  it  may  be  inaccurate. 
This  rule  is  conmionly  expressed  as  that  of  ^'  one-third  off,  new 
for  old."  It  means,  that  the  insurers  shall  pay  for  any  partial  loss 
on  the  ship,  two-thirds  of  the  whole  expense  of  making  the 
♦  894  repairs  thoroughly  and  with  new  materials ;  *  and  of  course 
the  owner  pays  or  loses  the  remaining  third.  Cc)  ^ 

(c)  See  cases  infra, 

1  As  to  whether  the  castomarj  deduction  of  " one-third  new  for  old"  is  applicable  to 
iron  vessels,  see  Lidgett  v.  Secretan,  L.  R.  6  C.  P.  616.  Pitman  v.  Unirersal  Ins.  Co. 
9  Q.  B.  D.  192,  declared  that,  if  in  case  of  a  partial  loss  the  owner  sells  during  the 
continuance  of  the  risk  instead  of  repuring,  where  the  cost  of  repairing  would  greatly 
exceed  the  value  of  the  ship  when  repaired,  the  amount  recoverable  is  Uie  difference  be- 
tween the  value  of  the  ship  at  the  port  of  departure  and  the  amount  reoeired  at  the  sale, 
and  not  two-thirds  of  the  estimated  cost  of  repairs. 
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Whether  a  loss  shall  be  adjusted  under  this  mle,  where  by  such 
adjustment  and  the  consequent  deduction  it  will  fall  below  fifty  per 
cent.,  and  thereby  not  be  convertible  into  constructiye  total  loss  by 
abandonment,  is  not  certain.  We  think  the  weight  of  authority 
and  of  reason  require,  either  that  this  third  should  not  be  deducted 
from  the  amount  of  repairs,  or  if  deducted  from  the  repairs  that 
it  should  be  deducted  from  the  value  of  the  ship,  which  would  be 
the  same  thing  in  effect.  Then,  if  the  loss  were  more  than  fifty 
per  cent,  before  any  deduction,  there  might  be  an  abandon- 
ment, (d)  Insurers  of  course  contend  against  this  view,  and  now 
many  policies  contain  a  clause  to  the  effect,  that  the  insured  shall 
not  abandon  for  amount  of  damage  merely,  unless  when  adjusted 
as  a  partial  loss  it  exceeds  half  the  amount  insured.  Such  a  clause 
settles  the  question,  and  the  effect  of  it  is,  that  there  can  be  no 
abandonment  making  a  constructive  total  loss  for  damage  merely, 
unless  this  damage  amounts  to  more  than  three-fourths  of  the 
amount  insured.  (0) 


B.  —  Saw  the  Cost  ofBepain  is  estimated. 

All  the  rules  applied  in  estimating  the  cost  of  repairs  are  not 
entirely  settled,  although  the  most  important  ones  may  be. 

The  repairs  and  the  new  work  are  to  conform  in  material  and 
style  to  the  original  character  of  the  ship.  (/)  And  the  third  is 
deducted  from  the  wages  of  labor  as  well  as  from  all  the  mate- 
rials, (g)  So  it  is  deducted  according  to  prevailing  authorities, 
from  the  extraordinary  expense  of  raising  funds,  from  dock- 
age, moving  the  vessel,  and  other  expenses  necessary  *for  •  395 
the  repairs,  (gg^  One  very  important  question  has  arisen, 
and  must  often  arise.  It  is,  whether  the  value  of  the  old  materials, 
as  of  spars,  canvas,  or  copper  saved,  should  be  deducted  from  the 


(</)  Thspuy  V.  United  Ins.  Co.  8  Johns. 
Cas.  182 ;  Peele  v.  Merchants  Ins.  Co.  S 
Mason,  Y3j  Bradlie  v.  Am.  Ins.  Co.  12 
P^t.  378.  See  contra.  Smith  r.  Bell,  2 
Caines»  Cas.  153 ;  Pezant  v.  National  Ins. 
Co.  16  Wend.  463;  Fiedler  v.  N.  T.  Ins. 
Co.  6  Duer,  282;  Orrok  v.  Common- 
wealth Ins.  Co.  21  Pick.  407;  Allen  v. 
Commercial  Ins.  Co.  1  Gray,  164 ;  Heeb- 
ner  v.  Eagle  Ins.  Co.  10  Gray,  143. 

(e)  8ach  a  danse  is  inserted  In  the 


Massachusetts   policies,  bnt    when   the 

Suestion  has  arisen,  the  decision  that  the 
eduction  is  to  be  made  has  proceeded 
as  much  on  general  principles  and  usage 
as  on  any  effect  giren  to  this  clause. 

(/)  Center  v.  Am.  Ins.  Co.  7  Cow. 
664,  4  Wend.  46. 

(o)  Sterens  &  Benecke  on  At.  Phil- 
lips ed.  886,  886. 

{gg)  2  Phillips  Ins.  §  1432.  See  Po^ 
ter  V.  Ocean  Ins.  Co.  8  Sumner,  46. 

616 


•896 


THB  LAW  OF  CONTIUCTS. 


[book  m. 


whole  cost  of  repairs,  before  the  one-third  is  deducted,  or  from  the 
two-thirds  after  that  third  is  deducted.  We  hold  the  true  rule  to 
be,  that  the  old  materials  may  be  directly  applied  by  using  them 
in  the  repairs,  or  their  value  should  be  deducted  from  the  whole 
cost  of  repair,  and  the  insurers  held  liable  only  for  two^irds  of 
the  balance.  (A) 

If  the  ship  be  valued,  and  Insurance  is  made  only  on  a  part  of 
that  value,  the  insured  is  regarded  as  insuring  himself  for  the  re- 
maining part.  Thus,  if  the  insurance  is  on  half  the  valuation, 
one-third  is  deducted  from  the  whole  cost  of  repair ;  and  of  the 
remaining  two-thirds,  the  insurers  pay  half,  and  the  owner  loses 
half.  (0 

The  rule,  ^  one-third  off,  new  for  old,''  has  no  application  to  a 
partial  loss  on  goods.  And  where  there  is  a  partial  loss  of  goods, 
the  insurer  pays  what  the  goods  have  lost  from  their  original 
invoice  value ;  so  that  he  neither  loses  nor  gains  by  a  rising  or  a 
falling  market.  Therefore,  if  goods  damaged  under  the  policy 
were  sold  at  the  port  where  they  were  shipped,  for  less  than  their 
invoice  value,  the  insurer  is  liable  for  this  loss,  although  parties 
who  there  buy  the  goods  carry  them  to  their  port  of  destination, 
and  they  are  there  worth  their  original  value  or  more.  (/) 

A  partial  loss  is  sometimes  called  a  salvage  loss,  when  a  part 
of  the  goods  insured  are  damaged,  and  are  therefore  sold  in  an 
intermediate  port  on  account  of  that  damage,  and  the  net  proceeds 
are  transmitted  to  the  shipper.  Then  the  insurer  pays  the  whole 
loss  on  that  part  of  the  goods ;  being,  however,  credited  for  the  net 
proceeds  received  by  the  shipper,  (i) 

Generally,  insurers  are  not  discharged  by  any  conduct  of  the 
master  as  to  the  cargo,  as  by  drying,  washing,  or  selling  it, 
*  896  or  *  any  part  of  it,  if  it  was  damaged  by  a  peril  insured 
against,  and  his  conduct  was  required  or  justified  by  his 
duty.  (I)  Generally,  insurers  on  goods  only  have  nothing  to  do 
with  the  freight ;  but  if  the  goods  are  transshipped  and  sent  on, 
not  to  benefit  the  owner  by  enabling  him  to  earn  freight,  but  to 


(A)  Byrnes  v.  National  Ins.  Co.  1  Cow. 
266 ;  Brooks  i;.  Oriental  Ins.  Co.  7  Pick. 
260;  Eager  v.  Atlas  Ins.  Co.  14  Pick.  141. 
This  question  is  discussed  in  6  Am. 
Jurist,  262 ;  6  id.  46. 

(t)  Stewart  v.  Greenock  Ins.  Co.  2 
H.  li.  Cas.  169 ;  Whiting  v.  Independent 
Int.  Co.  16  Md.  297. 
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ij)  Lewis  V,  Rucker,  2  Burr.  1172; 
Hardy  v.  Innes,  6  J.  B.  Moore,  674. 

(k)  Kettell  o.  Alliance  Ins.  Co.  10 
Gray,  144 ;  Bridge  v.  Niagara  Ins.  Co.  1 
Hall,  423. 

(/)  See  Karone  V.  Haddon,  9  C.  B.  30; 
Rosetto  o.  Gomey,  11  C.  B.  176;  The 
Bark  Gentleman,  Olcott^  Adm.  110. 
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benefit  the  insurer  by  Baring  him  from  a  greater  loss,  he  should  be 
liable  for  the  increased  freight,  (m) 


C.  —  Of  Total  LoBifollomng  a  Partial  Lobs. 

There  may  be  a  partial  loss  for  an  injury  which  was  repaired, 
and  has  been  paid  for  by  the  insurers ;  and  then  a  subsequent  total 
loss  for  which  they  would  be  liable  without  the  right  of  deducting 
for  the  amount  paid  on  the  partial  loss,  (n)  ^  In  this  way  insurers 
may  become  liable  for  more  than  a  total  loss ;  and  so  they  might 
be  for  expenses  incurred,  which  were  justified  by  some  provision 
of  the  policy,  (o)  or  by  contribution  for  average.  The  general  rule, 
however,  in  case  of  partial  loss,  and  subsequent  total  loss,  is  that 
the  partial  loss  is  merged  in  the  total  loss,  limiting  the  liability 
of  the  insurers  to  the  total  loss,  unless  some  expenses  were  in- 
curred before  the  total  loss,  on  which  a  distinct  claim  could  be 
founded.  ( />) 


SECTION  XL 


OF  EXPRESS  WARRANTIES. 

Warranties  may  be  express  or  implied,  and  in  either  case  the 
general  law  of  warranty  applies  to  them. 

Express  warranties  exist  when  the  assured,  in  whatever 
is  a  *  part  of  the  policy,  undertakes  that  certain  things  ex-   *  897 
ist,  or  have  been  done,  or  shall  exist  or  be  done.    A  breach 
of  a  warranty  is  equally  fatal,  whether  the  thing  warranted  be 

(m)  Mumford  v.  Commercial  Ins.  Ca  Johns.  412 ;  Lawrence  v.  Van  Home,  1 

6  Johns.  2/02 :  Dodge  v.  Union  Ins.  Co.  17  Caines,  276 ;  Potter  t7.  Pror.  Ins.  Co.  4 

Mass.  471;  Sholti  v.  Ohio  Ins.  Co.  1  B.  Mason,  296;  Le  Cheminant  v.  Pearson, 

Mon.  936,  Taunt  367. 

(n)  Le  Cheminant  9.  Pearson,  4  Taunt  (p)  LWie  v.  Janson,  12   East,   648; 

867.  Schiefleiin  v.  N.  Y.  Ins.  Co.  0  Johns.  21 ; 

(o)  See  Barker  v.  Phoenix  Ins.  Co.  8  Knight  v.  Faith,  15  Q.  B.  649;  Stewart 

Johns.  807 ;  Jumel  v.  Marine  Ins.  Co.  7  v.  Steele,  5  Scott,  N.  R.  927. 

1  In  Matheson  v.  Equitable  Ins.  Co.  118  Mass.  209,  it  is  said  that  by  the  general 
law  of  marine  insarance,  independently  of  any  particular  clause  in  the  policy  or  local 
usage,  if  a  partial  loss  of  a  vessel  insured  is  repaired  by  the  insured,  and  a  total  loss 
afterwards  happens  during  the  term  of  the  policy,  the  insurer  is  liable  for  the  amount  of 
both  losses,  altnouffh  it  exceeds  the  amount  named  in  the  policy.  See,  however,  Alex- 
andre p.  Sun  Ins.  Co.  51  N.  T.  253;  lidgett  v.  Secretan,  L.  R.  6  C.  P.  616. 
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material  or  immaterial^  (^q)  or  was  or  was  not  intended,  or  was 
or  was  not  the  fault  of  the  insured,  or  was  made,  not  bj  the  per 
son  insured,  but  bj  those  employed  by  him.  (r)  And  warranties 
must  be  not  only  substantially,  but  strictly  complied  with,  (s) 
Any  positive  assertion  may  be  a  warranty,  if  it  be  a  direct  and 
not  a  collateral  assertion.  Thus,  if  a  vessel  is  described  as  ^^  the 
American  ship,  called  the  Rodman,"  (f)  or  as  being  in  port  on 
a  certain  day,  (u)  or  goods  are  said  to  belong  to  persons  who  are 
American  citizens,  (r)  there  is  in  either  case  a  warranty  of  the 
fact ;  but  calling  a  vessel  by  an  English  or  American  name,  is  not 
a  warranty  that  she  is  an  American  or  English  ship ;  (w)  nor  is 
a  stipulation  that  the  insurers  are  not  to  be  liable  for  damage  to 
her  sheathing,  a  warranty  that  she  has  sheathing,  (x) 

It  is  held,  that  a  policy  is  avoided  by  any  breach  of  warranty  at 
the  commencement  of  a  risk,  although  afterwards,  and  before  any 
loss,  the  warranty  is  complied  with,  (y) 

If  a  warranty  be  lawful  when  made,  but  becomes  illegal  after- 
wards, a  subsequent  breach  does  not  discharge  the  insurers ;  for 
the  law  cannot  require  the  doing  of  an  act  which  the  law  pro- 
hibits, (z) 

Express  warranties  usually  relate  to  the  ownership,  and  the 
neutrality  of  the  property,  the  lawfulness  of  the  goods,  or  of 
the  voyage,  the  time  of  sailing,  and  the  taking  of  convoy.  The 
insurers  have  the  right  of  selecting  the  persons  whom  they  insure ; 
but  they  may  waive  this  right,  and  the  owners  need  not  be 
*  898  named.  But  there  may  be  an  express  warranty  *  of  the 
ownership,  and  even  if  there  be  none,  the  owner  cannot  be 
changed  by  a  transfer  of  property  without  the  insurer's  consent,  (a) 

The  warranty  of  neutrality  is  intended  to  protect  the  insurers 
from  any  risk  arising  from  the  belligerent  character  of  the  prop- 
erty.   The  nationality  of  a  person,  or  of  his  property,  is  generally 


{q)  Blackhtint  v.  Oockell,  8  T.  R.  800 ; 
Newcastle  Ins.  Co.  v.  Macmorran,  3  Dow, 
202. 

(r)  Duncan  v.  Sun  Ins.  Co.  0  Wend. 
488. 

(s)  Pawson  v.  Watson,  Cowp.  786; 
De  Hahn  v.  Hartley,  1  T.  R.  343,  2  id. 
186 ;  Sawyer  v.  Coasters  Ins.  Co.  6  Gray, 
221. 

{t)  Barker  v.  Phoenix  Ins.  Co.  8  Johns. 
807;  Atherton  v.  Brown,  14  Mass.  152; 
Vandenheuvel  v.  United  Ins.  Co.  2  Johns. 
Cas.  127. 
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(«)  Kenyon  v.  Berthon,  1  Dong.  12, 
note. 

Iv)  Walton  V.  Bethune,  2  Brev.  453. 

(iff)  Clapham  v.  Cologan,  8  Camp. 
882. 

(x)  Martin  v.  Fishing  Ins.  Co.  20  Pick. 
880. 

(y)  Rich  V.  Parker,  7  T.  R.  705 ;  Goi- 
coechea  v.  La.  Ins.  Co.  18  Mart.  La.  51 ; 
Hore  V.  Whitmore,  2  Cowp.  784. 

(z)  Brewster  v.  Kitchell,  1  Salk.  108, 
1  Ld.  Kaym.  317. 

(a)  See  ante,  p.  *856,  note  {j). 
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determined  by  his  domicile ;  and  that  subject  is  considered  else- 
where. 

One  important  rule,  that  a  country  which,  during  peace,  con- 
fines the  trade  of  its  colonies  to  its  own  subjects,  cannot,  during 
war,  open  such  a  trade  to  a  neutral, — has  been  strongly  asserted 
in  England,  and  as  strongly  denied  in  this  country,  (i)  A  war- 
ranty that  the  property  is  of  a  country  then  known  to  be  at  peace, 
is  a  warranty  that  the  property  is  neutral  by  ownership,  and  is 
protected  from  belligerent  risk  by  the  usual  documents  and  pre- 
cautions. But  a  policy  is  not  avoided,  when  the  property  is  made 
belligerent  by  war  after  the  policy  is  made,  (c) 
•  The  warranty  of  neutrality  of  a  ship  is  broken,  if  a  belligerent 
owns  any  part  of  the  ship,  (d)  The  warranty  of  neutrality  of 
goods  extends  only  to  the  interest  of  the  assured ;  (e)  but  prop- 
erty held  by  a  neutral  in  trust  for  a  belligerent,  is  belligerent 
property ;  (/)  and  if  goods  are  shipped  by  a  belligerent  to  a  neu- 
tral, the  belligerent  retaining  the  control  of  them,  and  the  neutral 
not  having  ordered  them,  the  goods  are  belligerent.  ( ^)  But  the 
mere  right  of  a  belligerent  seller  to  stop  the  goods  in  tran9itu^ 
does  not  make  the  goods  belligerent.  (A) 

A  ship  must  always  have  and  always  use,  in  a  proper 
time,  *  and  in  a  proper  way,  all  the  usual  and  proper  docu-   *  899 
ments  to  prove  her  neutrality,  (t)    The  same  rule  applies 
to  goods ;(/)  but  leave  is  sometimes  expressly  given  to  carry 
simulated  or  false  papers,  and  an  establidied  usage  might  have 
the  same  effect,  (k) 


{b)  See  Mr.  Justice  Duer^a  eitay  on 
thii  subject,  in  1  Duer,  Ins.  096-726.  In 
support  of  the  English  role,  see  The 
Ebenezer,  6  Rob.  Adm.  260;  The  Em- 
nuiniiel,  1  id.  296;  The  Proridentia.  2 
id.  142;  The  Thomyris,  Edw.  17.  For 
the  American  rule,  see  Mr.  Monroe's 
letter  to  Lord  Mulgrare,  Sept.  23, 1805, 
Mr.  Madison's  letter  to  Messrs.  Monroe 
and  Pinckney,  May  17,  1806,  and  the 
memorials  of  the  merchants  of  Baltimore, 
New  York,  Boston,  and  Salem,  6  Am. 
Bute  Papers,  830-865,  367-370. 

(c)  Eden  v,  Parkison,  2  Dong.  782; 
Saloucci  V.  Johnson,  Park,  Ins.  i4& ;  Ty- 
son V.  Gumey,  8  T.  R.  477. 

id)  The  Yrow  Elizabeth,  6  Rob.  Adm. 
2;  Ttie  Primus,  1  Spinks,  Adm.  868. 

(e)  The  Primus,  lupm;  The  Vreede 
Scholtys,  5  Rob.  Adm.  5,  note ;  Barker 


V.  Blakes,  0  East,  283;  Liringston  v. 
Maryland  Ins.  Co.  6  Cranch,  274. 

(/)  Murray  r.  United  Ins.  Co.  2  Johns. 
Cas.  168;  The  Abo,  1  Spinks,  Adm.  847. 

ig)  The  Carolina,  1  Rob.  Adm.  305; 
The  Josephme,  4  id.  26;  The  Frances,  8 
Cranch,  860 ;  The  Francis,  1  QallU.  446. 

{h)  See  The  Merrimack,  8  Cranch, 
317. 

(t)  Barker  v.  Phoniz  Ins.  Co.  8  Johns. 
307 ;  Griffith  v.  Ins.  Co.  of  N.  A.  6  Binn. 
464;  Blagge  v.  N.  Y.  Ins.  Co.  1  Caines, 
640;  The  Success,  1  Dods.  132;  Catlett 
V.  Pacific  Ins.  Co.  1  Paine,  C.  C.  604; 
Calbreath  v.  Gracy,  1  Wash.  C.  C.  219. 

U)  Griffith  V.  Ins.  Co.  of  N.  A.  6  Binn. 
464. 

{k)  Liringston  v.  Maryland  Ins.  Co.  7 
Cranch,  606,  per  Marghall,  C.  J. ;  Cal- 
breath V,  Gracy,  1  Wash.  C.  C.  210,  per 
Wcuhinfftan,  J. 
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If  neutral  interests  or  property  are  lost,  because  they  were  an* 
distinguishably  mixed  with  those  which  are  belligerent,  (2)  or  by 
resistance  to  rightfully  demanded  search,  (m)  or  by  an  attempt  at 
rescue,  (n)  or  by  seeking  or  receiving  belligerent  protection,  (o) 
or  by  anything  which  gives  to  a  belligerent  the  right  of  treating 
the  property  as  belligerent,  all  these  things  are  breaches  of  neu- 
trality. But  some  of  them  at  least  might  be  justified  by  compul- 
sive necessity,  and  then  would  not  discharge  the  insurers,  (^p) 

The  ship  and  cargo  are  distinct  as  to  neutrality.  It  is  no 
breach  of  the  warranty  of  her  neutrality  that  the  ship  carries  bel- 
ligerent goods ;  and  neutral  goods  on  board  a  belligerent  are  not 
necessarily  liable  to  be  made  prize  of  war.  (<^) 

If  a  blockade  exists,  and  notice  of  the  blockade  has  been  given 
by  the  blockading  power  to  any  foreign  government,  no  individual 
of  the  nation  thus  notified  is  protected  against  seizure  by  his  igno- 
rance of  the  blockade ;  (r)  but  insurers  are  not  discharged  by  the 
breach  of  the  blockade,  unless  that  breach  was  made  with  actual 
notice  or  knowledge,  (a) 

It  may  be  added,  that  breaches  of  blockade  have  given  rise, 
especially  in  the  English  courts,  to  a  great  variety  of  que&- 
*  400  tions  *  and  adjudications,  which  it  is  not  considered  desir- 
able to  notice  in  detail ;  especially  as  some  of  the  foreign 
decisions  would  be  at  least  doubted  in  this  country. 

An  express  warranty  of  frequent  occurrence  relates  to  the  time 
of  the  ship's  sailing.  (0  A  ship  sails  when  she  frees  herself  from 
her  fastenings,  and  moves  with  the  intention  of  going  at  once  to 
sea;(t^)  although  afterwards  accidentally  and  compulsorily  de- 
layed, (v)  But  she  does  not  sail  by  merely  moving  down  the 
harbor  and  reanchoring,  if  she  moved  without  being  ready  to  con- 


(/)  The  Princessa,  2  Rob.  Adm.  49. 

(m)  The  Maria,  1  Rob.  Adm.  800; 
Garrels  v.  Kensington,  8  T.  R.  290 ;  Snow- 
den  V.  PhoBnix  Ins.  Co.  8  Binn.  468; 
Brown  v.  Union  Ins.  Co.  5  Day,  1. 

(fi)  Ghmrels  v.  Kensington,  8  T.  R. 
280;  M'Lellan  o.  Maine  Ins.  Co.  12  Mass. 
246;  Robinson  v.  Jones,  8  Mass.  686; 
Brown  v.  Union  Ins.  Co.  6  Day,  1. 

(o)  The  Maria,  1  Rob.  Adm.  840;  The 
Joseph,  1  Gallis.  548;  The  JoUa,  id.  604, 
8  Crancli,  181. 

ip)  As  where  the  act  is  rendered  ne- 
cessary by  the  iUepil  conduct  of  the  cap- 
tor. M'Lellan  v.  Maine  Ins.  Co.  12  Mass. 
246.  See  also  Snowden  v.  FbcBiiix  Ins. 
Co.  8  Binn.  457. 
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ig)  Barker  v,  Blakes,  0  East,  283 
The  Nereide,  0  Cranch,  888. 

(r)  The  Neptunus,  2  Rob.  Adm.  110 
The  Barque  Coosa,  1  Newb.  Adm.  808. 

(s)  Harratt  o.  Wise,  9  B.  &  C.  712 
Naylor  u,  Taylor,  9  B.  &  C.  718 ;  Medeirot 
V.  Hill,  8  Bing.  231. 

(0  See  Baines  v.  Holland,  10  Ezch. 
801;  Colledge  v.  Harty,  6  Ezch.  206; 
and  cases  fnfra. 

(u)  Cochran  o.  Fisher,  4  Tyrw.  424* 
2  Cromp.  &  M.  681 ;  Fisher  v.  Cochran, 
6  Tyrw.  496,  1  Cromp.  M.  &  R.  809; 
Bond  V.  Nutt,  Cowp.  601 ;  Nelson  v.  Sal* 
Tador,  Moody  &  M.  809. 

(v)  Thellusson  v.  Ferrusson,  1  Dong. 
801 ;  Earle  r.  Harris,  id.  367. 
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tinue  her  voyage  uninterruptedly,  (to)  If  when  ready  and  in- 
tending  to  sail  she  is  stopped  before  getting  under  way,  by  a  storm 
or  any  adequate  obstruction  from  without,  there  are  authorities 
which  indicate  that  this  is  a  compliance  with  the  warranty.  We 
should  say,  however,  that  if  the  policy  were  not  to  attach  until  the 
sailing,  it  attaches  in  no  case  until  actual  sailing,  (x)  A  war- 
ranty to  sail  from  a  certain  territory,  or  coast,  or  island,  is  not 
satisfied  by  sailing  from  one  part  to  another  part  of  it,  or  by  any* 
thing  less  than  sailing  with  the  intent  to  go  entirely  away  from 
it.  (y)  A  warranty  ^  to  depart "  has  been  held  to  mean  more 
than  a  warranty  "  to  sail."  (2)  And  the  terms  **  final  sailing  "  (a) 
or  being  ^^  despatched  from "  (i)  a  place,  mean  something  more 
than  is  expressed  by  the  word  sailing. 

English  policies  often  contain  a  warranty  to  sail  with  convoy ; 
but  we  have  as  yet  had  few  or  no  warranties  of  this  sort  in  this 
country,  and  no  decisions  directly  bearing  upon  them.  (0)  Poli- 
cies may  and  often  do  contain  a  variety  of  special  warran- 
ties and  *  stipulations,  and  these  have  been  much  litigated.  *  401 
Of  them  it  is  only  necessary  to  say,  that  the  general  rules 
of  the  law  of  warranty  govern  them  whenever  applicable,  and  the 
meaning  of  the  mercantile  terms  used  is  determined  by  usage, 
or  by  the  law-merchant,  (d) 


SECTION  xn. 

OF  REPRESENTATIONS  AND  OF  CONCEALBIENTS. 

It  is  sometimes  difficult  to  discriminate  between  express  war- 
ranties and  representations ;  but  it  is  important  to  do  so,  as  the 


(w)  Pettegrew  v.  Pringle,  8  B.  &  Ad. 
514;  Lang  v.  Anderdon,  3  B.  ftC.  499; 
Graham  v.  Barraa,  3  Nev.  &  M.  125,  6 
B.  &  Ad.  ion ;  Risdale  r.  Newnham,  4 
Camp.  Ill,  8  M.  &  S.  466;  Thompson  v. 
Gillespy,  5  EHU  &  B.  209;  Hudson  v, 
Bilton,  6id.  665;  Sharp  v.  Gibbs,  1  H.  & 
N.  801. 

(jr)  See  Hore  v.  Whitmore,  Cowp.  784 ; 
Bond  r.  Nutt,  id.  001. 

(y)  Wright  V.  8hiffner.il  East,  515; 
Cruikshank  v.  Janson,  2  Taunt.  801; 
Ridadale  v.  Newnham,  8  M.  &  8.  466; 
Lang  9.  Anderdon,  8  B.  ft  C.  495. 

(z)  Moir  V.  Bojal  Exch.  Ass.  Co.  8  M. 


ft  8.  461,  6  Taunt  241 ;  Van  Baggen  v. 
Baines,  9  Exch.  628. 

(a)  Roelandts  v.  Harrison,  9  Exch. 
444. 

(6)  Sharp  v.  Gibbs,  1  H.  ft  N.  801. 

(c)  For  the  English  authorities  on  this 
subject,  see  2  Parsons,  Mar.  Law,  122. 

Jd)  See  Callaghan  v.  Atlantic  Ins.  Ca 
1  Kdw.  Ch.  64;  Kenjon  v.  Berthon,  1 
Doug.  12,  note ;  Cplby  v.  Hunter,  Moody 
ft  M.  81 ;  Blackhurst  v.  Cockell,  8  T.  R. 
860;  Bulkier  v,  Derby  Fishing  Co.  1 
Conn.  571 ;  Bidwell  r.  Northwestern  Ins. 
Ca  19  N.  Y.  179. 
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rights  and  obligationB  created  by  representations  differ  in  many 
respects  from  those  which  arise  from  express  warranties.  It  is  a 
general  rule  that  every  direct  statement  contained  in  a  policy,  and 
by  that  is  meant  whatever  forms  a  part  of  the  policy,  is  to  be  re- 
garded as  a  warranty,  (g)  We  may  define  a  representation,  in 
language  used  by  the  Supreme  Court  of  the  United  States.  It 
should  be  ^^  an  affirmation  or  denial  of  some  fact,  or  an  allegation 
which  would  plainly  lead  the  mind  to  the  same  conclusion."  (/) 
It  may  be  made  orally,  or  in  writing,  or  by  presenting  a  written  or 
printed  paper.  And  if  it  be  false,  and  tends  to  obtain  for  the  party 
uttering  it  the  forming  of  the  contract,  or  some  advantage  in  the 
contract,  it  is  a  misrepresentation.  And  by  the  law  of  insurance, 
a  misrepresentation,  whether  intentional  or  not,  and  whether 
fraudulent  or  not,  discharges  the  insurers,  (g)  ^ 

The  representation  may  be  drawn  by  inference  from  the  words 
of  the  policy,  as  those  words  constitute  a  warranty  only  when 
they  express  a  direct  statement.  Thus,  if  the  policy  says 
*  402  the  *  ship  sailed  between  the  18th  and  2l8t  of  September, 
this  is  a  warranty.  But  if  the  language  express  that  the 
vessel  was  expected  to  sail  between  the  13th  and  21st  of  Septem- 
ber, this  is  only  a  representation  that  the  insured  did  not  know 
that  she  had  sailed  before  the  13th.  (A) 

It  has  been  intimated,  that  the  ground  upon  which  misrepre- 
sentations discharge  insurers  is  fraud,  either  actual  or  construc- 
tive. It  is  quite  certain,  however,  that  they  have  this  effect 
whether  made  fraudulently  or  not.  (i)    Nor  need  it  refer  to  a 


(«)  Bean  v.  Stupart,  1  Doug.  11 ;  Ken- 
yon  17.  Berthon,  1  Doug.  12,  note;  Jen- 
nings V.  Chenango  Co.  ins.  Co.  2  Denio, 
76;  Glendale  Woollen  Co.  w.  Protection 
Ins.  Co.  21  Conn.  19 :  Koutledge  v.  Bur^ 
reU,  1  H.  Bl.  254 ;  Williams  v.  New  Eng- 
land Ins.  Co.  81  Maine,  219.  And  see 
Garcelon  v.  Hampden  Ins.  Co.  60  Me. 
680;  and  Ripley  v.  JEtna  Ins.  Co.  80 
N.  Y.  136. 

(/)  Livingston  v.  Biaryland  Ins.  Co. 
7  Cranch,  606. 

ig)  Lewis  v.  Eagle  Ins.  Co.  10  Gray, 
608;  Anderson  v.  Thornton,  8  Ezch. 
426. 

(A)  Stewart  v,  Morison,  MiUar,  Ins. 
69.    See  also  Hodgson  v.  Richardson,  1 


W,  Bl.  463, 3  Burr.  1477 ;  Reid  ».  Hanrey, 
4  Dow,  97  ;  Seton  v.  Low,  1  Johns.  Cas. 
1 ;  Palmer  v.  Wairen  Ins.  Co.  1  Story, 
SOU. 

(t)  Mr.  Arnold,  in  his  work  on  Ins. 
495,  contends  that  a  misrepresentation 
avoids  the  contract  on  the  ground  of 
constructive  or  legal  fraud.  See  also 
Pawson  9.  Watson,  Cowp.  786 ;  Comfoot 
V.  Fowke,  6  M.  &  W.  879 ;  Elkin  v.  Jan- 
son,  13  M.  &  W.  668.  But  see  2  Duer, 
Ins.  ^7 ;  1  PhiUips,  Ins.  §  637.  How- 
ever this  may  be,  it  seems  well  settled, 
that  a  false  representation  is  sufficient  to 
avoid  the  policy.  Lewis  v.  Eagle  Ins. 
Co.  10  Gray,  60o;  Anderson  v,  Thornton, 
8  Ezch.  425. 


1  An  innocent  misrepresentation  by  an  assured  to  an  underwriter,  that  a  ship  is  new, 
when  in  fact  she  is  old,  will  vitiate  a  policy  on  ^oods  on  board  of  her,  for  the  age  of  the 
vessel  muBt  be  material  in  considering  the  premium.  lonides  v.  Pacific  Ins.  Co.  L.  B.  6 
Q.  B.  674. 
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matter  concerning  which  some  representation  is  necessary.  (/) 
It  musty  however,  be  material ;  that  is,  it  must  have  the  tendency, 
above  spoken  of,  to  induce  the  making  of  the  contract,  or  to  ren- 
der its  terms  more  favorable  to  the  insured ;  (i)  and  if  it  were  in 
reply  to  a  distinct  question  of  the  insurers,  this  fact  would  go  very 
far,  and  would  be  nearly,  although  perhaps  not  quite,  conclu- 
sive, (Z)  in  proof  of  its  materiality. 

It  may  rest  upon  a  previous  fact,  as  if  an  insured  obtains  insur- 
ance from  some  party  merely  to  decoy  subsequent  insurers  into 
their  bargain ;  this  would  operate  as  a  misrepresentation  and  dis- 
charge the  subsequent  insurers,  (m} 

Concealment  of  facts  which  ought  to  have  been  stated,  operates 
in  the  same  way,  and  is  subject  to  the  same  rule  as  misrepresenta- 
tion ;  and  therefore  neither  inadvertence,  or  mistake,  or  forgetful 
ness,  (n)  prevents  its  operation,  if  it  be  material,  (o)  There  may, 
however,  be  this  distinction.  An  innocent  misrepresenta- 
tion *  or  concealment  discharges  insurers,  only  when  they  *  403 
were  influenced  by  it ;  but  if  it  were  made  intentionally  and 
fraudulently,  it  would  discharge  them,  although  it  had  no  effect 
upon  the  bargain.  ( j?)  If  the  ignorance  is  wilful  or  owing  to  the 
negligence  of  the  insured,  it  is  no  excuse.  (9)  If  the  statement  be, 
that  a  thing  is  believed  to  be  so,  or  not  so,  and  the  belief  exists,  that 
satisfies  the  representation,  (r)  It  has  been  said,  that  one  who  as- 
serts that  a  certain  thing  is  so,  when  he  knows  nothing  about  it, 
and  the  thing  be  not  so,  is  affected  by  the  assertion  as  if  he  had 
known  it  to  be  false.  («}  This  rule,  if  it  be  one,  must  have  some 
qualification. 

If  the  representation  is  true  at  the  time  it  is  made,  that  is  gener- 

(J)  Sawyer   v.  Coasters   Ids.  Co.    6  Crancb,  888 ;  Hurdn  v.  Pbasnix  Ins.  Ca 

Oraj,  221 ;  Lewis  0.  Eagle  Ins.  Co.  10  1  Wash.  C.  C.  400. 
Gray,  506.  Ip)  See  cases  supra,  p.  *  402,  note  (k), 

{It)  Flinn  v.  Headlam,  0  B.  &  C.  003;         (o)  Bisys  v.  Union  Ins.  Co.  1  Wash. 

Clason  0,  Smith,  8  Wash.  C.  C.  156;  Rice  C.  C.  606;  M'Lanahan  v.  Universal  Ins. 

p.  New  England  Ins.  Co.  4  Pick.  443;  Co.  1  Pet.  170;  Neptune  Ins.  Co.  v.  Rob- 

Sibbald  v.  Hill,  2  Dow,  P.  C.  263.  inson,  11  GUI  &  J.  256. 

(/)  Barritt  v,  Saratoga  Co.  Ins.  Co.         (r)  As  where  a  vessel  is  represented 

5  Hill,  188 ;  Dennison  v.  Thomaston  Ins.  as  expected  to  sail  at  or  within  a  certain 

Co.  20  Maine,  126.  time.    Bowden  v.  Vaughan.  10  East,  415 ; 

(m)  Whittingham   v.  Thomburgh,  2  Whitney  v.  Haven,  13  Mass.  172 ;  Rice  v. 

Vem.  206;  WUson  v.  Ducket,  3  Buxr.  New  England  Ins.  Co.  4  Pick.  4.S0;  Bry- 

1361.  ant  v.  Ocean  Ins.  Co.  22  Pick.  200;  Hub- 

(u)  Curry  v.  Commonwealth  Ins.  Co.  bard  v.  Glover,  3  Camp.  313 ;  Astor  0. 

10  Pick.  535 ;  Sawyer  v.  Coasters  Ins.  Union  Ins.  Co.  7  Cow.  202. 
Co.  6  Grav,  221 ;  Dennison  v.  Thomaston         (s)  Macdowall  v.  Eraser,  1  Dong.  260 ; 

Ins.  Co.  20  Maine,  125.  Pawson  v.  Watson,  2  Cowp.  78a 

(o)  MaiyUad  Ins.  Co.  p.  Baden,  6 
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allj  sufficient ;  (i)  bat  it  may  relate  to  the  f  uture,  and  then  it  must 
be  complied  with  in  the  future,  (u) 

Generally^  the  insured  is  bound  to  state  what  he  has  learned  only 
from  rumor,  unless  the  rumor  is  manifestly  frivolous  or  the  author- 
ity is  not  worthy  of  credit ;  (v)  but  he  need  not  disclose  matters 
of  common  notoriety ;  {w)  or  what  the  insured  knew  as 
*  404  *  well  as  he ;  (x)  or  what  he  had  every  reason  to  believe  the 
insurer  knew  as  well ;  (y)  or  what  is  distinctly  provided  for 
in  the  policy.  («) 

K  different  policies  are  connected  together  by  identity  of  sub- 
ject and  by  mutual  understanding,  a  misrepresentation  made  to 
the  first  insurer  operates  on  subsequent  policies  as  if  made  in  refer- 
ence to  them«  (a) 

A  misrepresentation  made  before  the  insurance  is  made,  has 
the  same  effect  as  if  made  at  the  time,  if  it  were  made  in  connec- 
tion with  the  insurance  and  had  any  effect  upon  it.  (i) 

It  may  be  doubted  on  authority,  whether  insurers  are  discharged 
when  the  insured  concealed  a  material  fact  in  ignorance  of  it,  and 
therefore  could  not  have  stated  it,  but  his  ignorance  was  caused  by 
the  fraud  of  his  master,  in  wilfully  withholding  information  from 
him.  (<?)    There  are  certainly  reasons  for  holding  a  policy  void, 

(0  Driscol  V.  Faumore.  1  B.  ft  P.  200.  82;  Williams  v.  New  England  Mut.  Ins. 

(v)  Flinn  v,  Headlam,  0  B.  &  C.  608;  Co.  81  Maine.  210. 
I>enni8tottn  v.  Lillie,  8  Bligh,  202;  Ed-  (')  ^^  Lynch  v.  Hamilton,  8  Taunt, 

wards  v.  Footner,  1  Camp.  580;  Clark  v.  44;  Walden  v.  La.  Ins.  Co.  12  La.  184; 

Manuf.  Ins.  Co.  8  How.  286;  Houghton  Duirell  v.  Bederlejr,  Holt,  N.  P.  283; 

V.  Manuf.  Ins.  Co.  8  Met.  114;  UnderhiU  Seaman  v.  Fonereau,  2  Stra.  1188;  Burr 

V.  Agawam  Ins.  Co.  6Cush.  440;  2  Duer,  v.  Foster,  2  Dane,  Ab.  122;  Willes  v. 

Ins.  667,  note  ▼!.;   1  Amould  Ins.  603;  Olorer,  4  B.  &  P.  14.    But  see  Bell  v. 

1  Phillips,  Ins.  §  653.    But  the  view  has  Bell,  2  Camp.  476;  Buggies  v.  General 

been  taken,  that  all  statements  respecting  Ins.  Co.  4  Mason,  88. 
future  events,  are  mere  representations  (w)  Coulon  v.  Bowne,  1  Caines,  288; 

of  intention,  and  will  not  defeat  the  pol-  Thomson  v.  Buchanan,  4  Brown,  P.  C. 

icy,  unless  made  fraudulently.    Alston  v.  482 ;  Vallance  v.  Dewar,  1  Camp.  603 ; 

Mechanics  Ins.  Co.  4  Hill,  320.    See  also  Buck  v.  Chesapeake  Ins.  Co.  1  Pet.  161 ; 

Rice  V.  New  England  Ins.  Co.  4  Pick.  430;  Hurtin  v.  Phoenix  Ins  Co.  1  Wash.  C.  C 

Bryant  9.  Ocean  Ins.  Co.  22  Pick.  200;  400;   Mozon  v.  Atkins,  8  Camp.  200; 

AUegre  v.  Maryland  Ins.  Co.  2  Gill  &  J.  Stewart  v.  Bell,  6  B.  &  Aid.  238. 
186.      It  is  also  difficult  to  determine  M  Carter  v,  Boehm,  8  Burr.  1906. 

whether  a  statement  respecting  a  future         [y)  Vasse  v.  Ball,  2  Dall.  275. 
event  is  to  be  regarded  merely  as  a  repre-         («)  De  Wolf  v.  New  York  Ins.  Co.  20 

sentation  as  to  an  expectation  or  in  ten-  Johns.  214.    See  2  Duer,  Ins.  678. 
tion,  or  as  an  absolute  agreement    See  (a)  Feise  v.  Parkinson,  4  Taunt.  640; 

Benham  v.  United  Ins.  Co.  7  Exch.  744 ;  Pawson  v.  Watson,  2  Cowp.  786.     But 

Bowden  v.  Vaughan,  10  East,  416;  Fris-  the  rule  is  otherwise  if  the  policies  are 

bie  V.  Fayette  Ins.  Co.  27  Penn.  St.  826 ;  independent.    Eltmg  v.  Scott,  2  Johns. 

Billings  V.  Tolland  Co.  Ins.  Co.  20  Conn.  167 ;  Williams  o.  New  England  Ins.  Co. 

139;  Stokes  v.  Cox,  1  H.  &  N.  683;  Loud  81  Maine,  219. 

V.  Citizens  Ins.  Co.  2  Gray,  221 ;  Crocker         (6)  See  Dawson  r.  Atty,  7  East^  367 ; 

u.  Peoples  Ins.  Co.  8  Cush.  79 ;  Jones  Edwards  v,  Footner,  1  Camp.  630. 
Manuf.  Co.  v.  Manuf.  Ins.  Co.  8  Cush.         (c)  The  insurers  were  hdd  liable  ud- 
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made  under  guch  concealment,  if  not  because  the  master's  knowl- 
edge is  the  knowledge  of  his  principal,  then  because  the  contract 
was  founded  on  an  essential  misunderstanding  of  both  parties,  (d) 

Neither  has  it  been  quite  certain  how  the  policy  is  affected  -by 
the  misrepresentation  or  concealment  of  an  agent,  who  effects  the 
policy,  when  the  principal  himself  is  wholly  innocent.  It  seems, 
howcTor,  now  settled  that  the  insurers  are  thereby  discharged,  (e) 

A  similar  question  exists,  how  far  an  insurance  company  is 
bound  by  the  knowledge  of  any  member  or  officer  of  the  company. 
But  the  answer  te  this  question  must  always  depend  on  the  author- 
ity or  agency  which  the  member  or  officer  possesses,  by  usage,  by 
office,  or  by  direct  instructions.  (/) 

*  If  the  insured  when  he  states  a  fact  gives  truly  his  au-   *  405 
thority  for  it,  and  the  insurers  can  judge  of  that  fact  and 
that  authority  as  well  as  he  can,  though  the  authority  is  insuffi- 
cient and  the  statement  founded  thereon  erroneous,  it  is  not  a 
misrepresentation.  (^) 

As  the  misrepresentation  must  be  of  a  fact  material  to  that  con* 
tract,  it  is  obvious  that  this  materiality  must  be  determined  by  the 
circumstances  of  each  case ;  as,  for  example,  the  national  charac- 
ter of  the  propei*ty,  (A)  or  the  nature  of  it,  or  the  interest  of  the 
assured  in  it,  (t)  or  the  time  of  sailing,  (/)  or  the  place  of  the  ship 
at  a  certain  time,  or  the  age  or  construction  of  the  ship.^  The 
one  principle  which  is  certain  and  established,  and  answers  all 
these  questions,  is,  that  everything  should  be  stated,  and  stated 
truly,  which  the  insured  knows,  and  which  insurers,  acting  as  rea 


der  tach  circumttanoes  in  Ruggles  v. 
Geo.  Ins.  Co.  4  MaM>D,  74, 12  Wheat  406. 

{d}  The  decision  in  the  case  cited  in 
the  preceding  note  is  doubted  bj  Mr, 
Doer  and  Mr,  Phillips.  2  Duer,  Ins. 
416^  and  note  zi.  to  ch.  xir.  •  1  Phillips, 
Ins.  }  649.  See  also  Fitzberbeit  ». 
Mather,  1  T.  R.  12. 

(«)  Sawjer  v.  Coasters  Ins.  Co.  6 
Orar,  221 ;  Stewart  v.  Dunlop,  4  Brown, 
P.  C.  488,  note;  Carpenter  v.  Am.  Ins. 
Co.  1  Story,  68.  See  a  strong  case  in 
Proudf oot  V.  Montefiore,  Law  Rct».  2  Q.  B. 
611. 

(/)  See  Himely  v.  8.  Car.  Ins.  Co.  8 
Const.  R.  164. 

(p)  Tfdmarsb  v.  Washington  Ins.  Co. 
4  Mason,  448. 

(A)  CampbeU  o.  Innes,  4  B.  &  Aid. 


423;  Francis  v.  Ocean  Ins.  Co.  6  Cow 
404 ;  Murray  v.  United  Ins.  Co.  2  Johns. 
Cas.  168. 

(i)  QeneraUy  the  nature  of  the  inter- 
est of  the  insured  need  not  be  stated. 
Oliyer  v.  Greene,  8  Mass.  188 ;  Finney  v. 
Warren  Ins.  Co.  1  Met.  16;  Taylor  v. 
Wilson,  16  East,  824;  Russel  p.  Union 
Ins.  Co.  1  Wash.  C.  C.  409. 

(J)  This  is  generally  material,  M'Lan- 
ahan  v.  Universal  Ins.  Co.  1  Pet.  188; 
Anderson  v.  Thornton,  8  Exch.  425 ;  Bax- 
ter V.  New  England  Ins.  Co.  8  Mason, 
96;  Elkin  v.  .Unson,  18  M.  ft  W.  666. 
But  if  the  time  would  not  affect  the  pre- 
mium it  need  not  be  disclosed.  Little- 
dale  V.  Dixon,  4  B.  ft  P.  161 ;  Foley  v. 
Moline.  6  Taunt  480;  WUliams  o.  ]>ela 
field,  2  Caines,  829. 


1  See  lonides  p.  Pacific  Ins.  Co.  L.  B.  6  Q.  B.  674. 
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Bonable  men,  should  consider,  either  in  determining  whether  they 
would  insure  at  all  or  what  premium  they  should  ask.  (i)  ^  Nor 
will  it  be  enough  that  the  insurers  might  have  learned  the  truth 
ottierwise,  if  they  did  not  know  it,  and  the  insured  did  and  con- 
cealed it.  (kk) 

Every  representation  or  statement  will  be  construed  by  the  fair 
and  obvious  meaning  of  the  words,  (V)  and  rational  inferences  from 
them ;  and  will  include  all  facts,  however  distinct,  which  are  yet 
necessarily  connected  with  the  statement,  (m) 

It  is  an  important  difference  between  a  warranty  and  a  repre- 
sentation, that  while  a  warranty  must  be  literally  and  accurately 
complied  with,  a  substantial  compliance  with  a  representation  is 
sufficient ;  (n)  and  a  literal  compliance,  if  it  be  not  substantial,  is 
not  sufficient,  (o) 


406  •SECTION  XIH. 


OF  IMPUED  WARBANTIB3. 


A.  —  Of  Seaworthiness. 

The  warranty  of  seaworthiness  is  by  far  the  most  important  of 
the  warranties  implied  by  law.  It  enters  as  its  very  foundation 
into  every  contract  of  insurance  on  a  ship.  The  general  meaning 
of  seaworthiness  is,  that  a  ship  is  in  every  particular  of  her  condi- 
tion competent  to  encounter  safely  the  ordinary  risks  to  which  she 
must  be  exposed,  at  the  place  where,  or  during  the  period,  or  the 

(k\  See  Ingraham  v.  South  Carolina  (n)  Chase  v.  Wash.  Ins.  Co.  12  Barb. 

Ins.  Co.  3  Brev.  622.  506 ;  Sucklevy.  Delafleld,  2  Cainea,  222 ; 

(kk)  Bates  v,  Hewitt,  Law  Rep.  2  Q.  Pawson  v.  Watson,  2  Cowp.  786;   De 

B.  695.  Hahn  v.  Hartley,  1  T.  K.  345.    See  Saw- 

(0  Sibbald  v.  Hill,  2  Dow,  P.  C.  268 ;  yer  r.  Coasters  Ins.  Co.  6  Gray,  221. 
Livingston  o.  Maryland  Ins.  Co.  7  Cranch,  (o)  Alsop  i;.  Coit,  12  Mass.  40 ;  Mnr- 

606.  ray  v.  Alsop,  8  Johns.  Cas.  47 ;  Steel  r. 

(m)  Steel  V.  Lacy,  8  Taunt  286;  Kirby  Lacy,  8  Taunt.  285 ;  Houghton  v,  Manuf. 

V,  Smith,  1  B.  &  Aid.  672.  Ins.  Co.  8  Met  12a 

^  That  the  disclosure  of  a  material  fact,  comine  to  the  knowledge  of  the  insured  after 
the  acceptance  of  the  risk  and  the  binding  the  nnderwriter  in  honor,  but  before  the  issu- 
ing of  the  policy,  is  unnecessary,  see  Cory  v.  Patton,  L.  R.  7  Q.  B.  804;  9  Q.  B.  577  ; 
and  Lishman  v.  Northern  Maritime  Ins.  Co.  L.  R.  8  C.  P.  216;  10  C.  P.  179. 
As  to  the  non-disclosure  of  an  over-valuation  so  great  as  to  make  the  risk  speculatire, 
see  lonides  v,  Pender,  L.  B.  9  Q.  B.  53L  See  Oandy  v.  Adelaide  Ins.  Co.  L.  K.  6  (1 B 
746. 
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Toyage,  for  which  she  is  insured.  Cp)^  This  warranty  compre> 
hends  in  its  I'eqnirement  everything  used  in  the  structure  and 
fitting  of  the  ship ;  her  build  and  fastenings,  (g)  spars,  sails,  rig- 
ging, (r)  boats,  cables,  and  anchors,  (»)  all  usual  and  proper  papers 
and  documents;  food  and  water  of  sufficient  quality  and  quan- 
tity ;  (^)  fuel,  charts  ;  and  such  furniture  and  implements  as  are 
needed  for  safe  navigation ;  (u)  ballast,  (v)  pilotage,  (ti^)  and 
proper  stowage  of  the  cargo ;  (x)  and  a  master,  officers  and  crew, 
competent  in  number  and  ability,  (y) 

*  The  warranty  of  seaworthiness  must  \^  fully  complied  *  407 
with ;  but  a  defect  or  deficiency  may  exist  in  some  one  or 
other  of  the  things  above  enumerated,  and  yet  not  bo  sufficient 
in  extent  or  character  to  constitute  a  breach  of  warranty ;  and 
whether  it  be  so  or  not,  is  generally  a  question  of  fact  for  the 
jury.  Thus,  few  ships  go  to  sea  without  some  rot  in  some  part  of 
the  wood,  or  some  weakness  or  deficiency  in  the  sails  or  rigging ; 
and  this  may  be  wholly  unimportant  or  extremely  dangerous,  or 

(d)  Dixon  V.  Sadler,  6  M.  &  W.  406;  853;  Dixon  v.  Sadler,  5  M.  &  W.  416,  8 

Knill  V.  Hooper,  2  H.  &  N.  277 ;  Myers  v.  M.  &  W.  806 ;  Law  v.  HollingBworth,  7 

Girard  Ins.  Co.  26  Penn.  State,  102 ;  Cin*  T.  R.  160 ;  PhiUips  v.  Headlam,  2  B.  & 

cinnati  Ins.  Co.  p.  May,  20  Ohio,  211.  Ad.  880;  Stan  wood  v.  Rich,  1  Phillips, 

(q)  Watt  V.  Morris,  1  Dow,  82;  Parker  Ins.  §  716;  Keeier  v.  Firem.  Ins.  Co.  8 

p.  PotU,  8  id.  82;  Bell  v.  Reed,  4  Binn.  HUl,  260;   M'Millan   v.  Union   Ins.  Co. 

127 ;  Douglas  v.  Scoagal,  4  id.  269.  Rice,  248;  De  Pan  v.  Jones,  1  Brer.  487 ; 

(r)  Wedderbum  v.  Bell,  1  Camp.  1.  Flanigen  r.  Wash.  Ins.  Co.  7  Barr,  806; 

li)  WUkie  V.  Qeddes,  8  Dow,  57.  Whitney  v.  Ocean  Ins.  Co.  14  La.  486. 

(0  FonUine  v.  Phoenix  Ins.  Co.  10         (x)  Chase  v.  Easle  Ins.  Co.  6  Pick.  51 ; 

Johns.  68 ;  Moses  v.  Sun  Ins.  Co.  1  Daer,  Weir  v.  Aberdeen,  2  B.  &  Aid.  820 ;  Cin. 

160;  KetteU  u.  Wiggln,  18  Mass.  68.   But  Ins.  Co.  v.  May,  20  Ohio,  211. 
a  non-eompliance  with  the  proTisions  of         {y)  Forshaw  v.  Chabert,  8  Brod.  &  B. 

a  statute  requiring  the  carrying  of  a  cer-  168 ;  Walden  v.  N.  T.  Ins.  Co.  12  Jolins. 

tain  Quantity  of  water  under  deck,  does  186 ;  Tait  v.  Leyi,  14  East,  481 ;  Draper 

not  of  itself  render  the  vessel  nnseawor-  v.  Com.  Ins.  Co.  4  Duer,  234;  Dow  v. 

thy.    Warren  v.  Manuf.  Ins.  Co.  18  Pick.  Smith,  1  Caines,  82 ;   Silva  v.  Low,  1 

618 ;  Deshon  v.  Merchants  Ins.  Co.  11  Johns.  Cas.  184 ;  Cruder  v.  Phil.  Ins.  Co. 

Met.  200.    And  the  mere  fact  that  all  2  Wash.  C.  C.  262;  Cruder  v.  Penn.  Ins. 

the  water  on  board  is  carried  on  deck,  Co.  id.  8^ ;   Hucks  v.  Thornton,  Holt, 

does  not,  it  has  been  held,  of  itself,  as  N.  P.  80 ;  Busk  v.  Roral  Exch.  Ass.  Co. 

matter  of  law,  render  the  vessel  unsea-  2  B.  &  Aid.  78.    It  Is  generally  neces- 

worthy,  but  it  is  a  fact  tending  to  prove  saiy  to  have  an  officer  on  board  compe- 

unseaworthiness.    Deshon  v.  Merchants  tent  to  take  the  master's  place  in  case  of 

Ins.  Co.  11  Met.  208.  an  emergency.   Clifford  v.  Hunter,  8  Car. 

(u)  As  to  a  medicine  chest,  see  Woolf  &  P.  16 ;  Gillespie  v.  Forsyth,  2  Law  Rep. 

V.  Claggett,  8  Esp.  267.  267 ;  Walden  r.  N.  T.  Ins.  Co.  12  Johns. 

Iv)  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  186 ;  TreadweU  o.  Union  Ins.  Co.  6  Cow. 

SOa    See  Dixon  v.  Sadler,  6  M.  A  W.  270;  Copeland  v.  New  England  Ins.  Co. 

406.  2  Met  4^ 

(v)  Gibeon  v.  Small,  4  H.  L.  Cas. 

^  That  it  is  not  a  compliance  with  the  warranty  of  seaworthiness,  that  the  ship  is  fit  to 
encounter  ordinary  rough  weather  with  safety  to  herself,  because  the  deck  carffo  is  such  as 
may  be  readily  jettisoned  in  tnch  weather,  was  declared  in  Daniels  v.  Harris,  L.  R. 
10  C.  P.  1. 
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anywhere  between  these  extremes;  and  whether  it  renders  her 
unseaworthj,  depends  upon  tlie  test,  whether  it  makes  her  unfit  to 
encounter  the  ordinary  perils  to  which  she  will  be  exposed ;  and 
the  same  rule  applies  to  the  sails  and  rigging,  and  everything  else. 
Upon  the  trial  of  such  questions,  after  evidence  is  received  to 
determine  as  exactly  as  possible  the  facts  of  the  case,  experts  are 
usually  called  to  give  to  the  jury  their  judgment,  as  to  ttie  influ- 
ence of  these  facts. 

It  is  obvious  that  seaworthiness  must  differ  greatly  under  dif- 
ferent circumstances.  A  ship  may  be  insured  only  whil#  in  a 
certain  port,  (zy  or  for  a  coasting  voyage,  or  a  voyage  to  Europe, 
or  a  voyage  round  the  world,  or  during  a  tempestuous  season 
or  a  quiet  one ;  and  the  seaworthiness  required  in  every  case  is 
the  seaworthiness  of  that  vessel  (a)  for  that  place,  time,  or 
voyage.  (6) 

Usage  may  have  great  influence  in  determining  this  point. 
Thus,  in  many  cases,  a  log-line  and  a  quadrant  may  be  enough. 
But  in  other  cases,  it  might  be  necessary  that  the  ship 
*  408  should  *  have  a  chronometer,  a  sextant,  and  a  master  com- 
petent to  make  a  proper  use  of  these  instruments.  So 
there  must  be  proper  charts  on  board ;  but  what  charts  are  proper 
and  necessary  must  be  determined  by  the  circumstances  of  each 
case.  ((?) 

Seaworthiness  is  a  condition  precedent ;  that  is,  unless  the  ves- 
sel be  seaworthy  the  policy  does  not  attach.  ((2)  But  by  a  rule 
somewhat  peculiar,  the  insured  is  not  in  general  bound  to  prove 
that  this  condition  was  fulfilled,  until  the  insurers  offer  some  proof 
of  unseaworthiness,  (e)  ^    This  the  insurers  may  do,  by  showing 


(z)  MXanaban  v.  Uniyersal  Ins.  Co.  1 
Pet.  184 ;  Abitbol  t\  Bristow,  6  Taunt 
464 ;  Cruder  o.  Phil.  Ins.  Co.  2  Wash.  C. 
C.  262;  Paddock  v.  Franklin  Ins.  Co.  11 
Pick.  232. 

(a)  The  term  seaworthiness,  as  applied 
to  steam-yessels,  means  not  only  that  the 
hull  shall  be  stanch,  tight,  and  strong, 
bat  that  the  machinery  shall  be  properly 
constructed,  and  of  sufficient  power  to 
perform  the  contemplated  Toyage.  My- 
ers V,  Oirard  Ins.  Co.  26  Penn.  State,  102. 
See,  as  to  floating  docks,  Marcy  v.  Sun 
Ins.  Co.  11  La.  An.  748. 

(6)  See  Cobb  v.  New  England  Ins.  Co. 
6  Gray,  192 ;  KniU  r.  Hooper,  2  H.  A  N. 


277  ;  Alexander  v,  Pratt,  1  Amould,  Ins. 
660;  Small  v.  Gibson,  16  Q.  B.  141; 
Brown  v.  Girard,  4  Yeates,  116 ;  BeU  v. 
Reed,  4  Binn.  127. 

(c)  In  all  such  cases  the  question  is  one 
of  fact  for  the  jury.  Chase  v.  Eagle  Ins. 
Co.  6  Pick.  51 ;  BeU  r.  Reed,  4  Binn.  127 ; 
Clifford  V.  Hunter,  Moody  &  M.  108; 
Gillespie  v.  Forsytli,  2  Law  Rep.  257 ; 
M'Lanahan  v.  Universal  Ins.  Co.  1  Pet. 
184. 

(d)  Tidmarsh  v.  Washington  Ins.  Co. 
4  Mason,  480;  Small  r.  Gibson,  16  Q.  B. 
128;  Wallace  v.  De  Pan,  2  Bay,  508,  1 
Brer.  252 ;  and  cases  pauim. 

(e)  It  has  been  hmd  in  some  cases. 


^  See  Pickup  v.  Thames  Ins.  Co.  8  Q.  B.  D.  594,  as  to  the  shUtiog  of  proof  fhmi  the 
insarer  to  the  insured. 
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th&t  the  loss  occurred  wiliiout  any  exposure  to  extraordinarj 
peril ;  (/)  but  if  a  vessel  has  encountered  an  extraordinarj  perils 
and  the  insurer  resists  a  claim  for  loss,  on  the  ground  of  unsea- 
worthiness, he  must  prove  this ;  (g)  and  so  if  the  vessel  sails  and 
is  never  heard  from.  (A) 

If  a  vessel  becomes  unseaworthj,  and  afterwards  leaves  an  in- 
termediate port  in  that  condition,  although  she  might  have  been 
repaired  there,  and  is  lost  in  consequence  of  that  neglect  on  the 
part  of  tiie  captain  to  repair  her,  the  underwriters  are  not  held 
liable  in  this  country,  (t)  In  England,  howeyer,  the  law  seems 
now  to  be,  that  if  the  ship  was  seaworthy  at  the  commencement 
of  the  voyage,  subsequent  unseaworthiness,  from  whatever  cause, 
except  the  wilful  and  wrongful  act  of  the  assured  himself, 
will  not  relieve  the  underwriter  from  liability  *  for  a  loss  *  409 
which  is  the  proximate  effect  of  a  peril  insured  against.  (/) 

It  is,  however,  an  unquestionable  rule  of  insurance  law,  that  it 
18  the  duty  of  the  master  to  repair  unseaworthiness  in  the  first 
port  of  repair  which  he  reaches  after  the  injury.  The  disregard 
of  this  duty  is  undoubtedly  a  breach  of  the  warranty  of  seaworthi- 
ness. Still  this  breach  does  not  operate  altogether  like  a  breach 
of  this  warranty  at  the  beginning.  It  does  not  destroy  the  liabil- 
ity of  the  insurers,  but  only  suspends  it.  It  seems  to  be  settled, 
for  example,  that  if  a  ship  loses  her  spars  at  sea,  or  a  part  of  her 
crew,  and  reaches  a  port  where  they  could  be  supplied,  and  leaves 
it  witiiout  supplying  them,  but  then  proceeds  to  another  port  and 
there  supplies  them,  the  liability  of  the  insurers  continues  until 
she  reaches  the  first  port  where  her  wants  can  be  supplied,  and 

that  as  the  teaworthioeu  of  the  reMel  Parker  v.  Potts,  8  Dow,  28 ;  Wright  ». 

is  a  condition  precedent  to  the  right  of  Orient  Ins.  Co.  6  Bosw.  289;  Deshon  v, 

the  assured  to  recoTer,  it  lies  upon  him  Merchants  Ins.  Co.   11  Met.  207 :  l^en 

to   establish   that   fact.      Mmarsh    v,  v,  Girard  Ins.  Co.  26  Penn.  StateTlW , 

Wash.  Ins.  Co.  t^ason.  489?  Craig  v.  Ballard  v.  Roger  Williams  Ins.  Co.  1 

U.  8.  Ins.  Co.  Pet  C.  C.  410;  Moses  Curtis,  C.  C.  148;  Walsh  v.  Washington 

V,  Sun  Ins.  Co.  1  Duer,  160.    But  the  Ins.  Co.  82  N.  T.  427. 
rule  generallj  followed  at  the  present         {g)  Bamewall  v.  Church,  1  Caines, 

day  is,  that  seaworthiness  is  assumed  as  217. 

a  fact  in  the  absence  of  fraud,  and  the         (*)  Deshon  ».  Merchants  Ins,  Co.  11 

assured  is  not  caUed  upon  to  proTe  it  Met.  207. 

in  (ff  ««-J>eshon  p.  Merchants  Ins,  Co.         (i)  Paddock  v,  Franlslin  Ins.  Co.  11 

lli^®«  ^ '  Taylor  r.  Lowell,  8  Mass.  Pick.  227 ;  Hazard  r.  New  England  Ins. 

S*J  li^^^^'  Frtttiklin  Ins  Co.  11  Co.  1  Sumner,  280.  8  Pet.  657  j  Deblols  v. 

«  .^  ^^  •  11**^  S;,??"*'  8  Dow,  28 ;  Ocean  Ins.  Co.  16  Pick.  808 ;  Copeland  v. 

Bullard  ©.  Roger  Williams  Ins.  Co.  1  New  EngUnd  Ins.  Co.  2  Met.  482/ 

?"^'  5v^-  J^^'.pS'^i^^  ^-  Memphis         (j)  Sbee's    Marshall    on    Ins.   122; 
Ins.  Co.  8  La.  An.  474;  Dupeyre  v.  West-  Dixon  i?.  Sadler,  5  M.  &  W.  405 ;  Red- 
em  Ins  Co  2  Bob.  La.  467.  man  ».  Wilson,  14  id.  476. 
(/)  Watson  r.  Clark,  1  Dow,  844; 
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is  then  Buspended  until  tbej  are  supplied,  and  liien  revives  after 
they  are  supplied. 

Whether  the  suspension  of  the  liability  is  complete,  or  only  in 
reference  to  the  wants  not  supplied,  or,  in  other  words,  whether, 
if  a  loss  happens  during  this  suspension  from  any  cause,  the  in- 
surers would  be  discharged ;  or  would  be  discharged  only  if  the 
loss  can  be  attributed  in  some  degree  to  those  wants,  may  not  be 
certain.  We  should  say,  however,  that  the  prevailing  rule  is,  that 
the  insurers  would  be  liable  even  during  the  period  of  suspension, 
for  a  loss  which  caimot  be  attributed  at  all  to  the  wants  which 
caused  the  suspension.  (Ar)  In  questions  of  this  kind,  as  in  most 
of  those  of  seaworthiness,  whether  relating  to  the  ship,  her  provi- 
sions, crew,  or  pilot,  usage  and  the  nature  of  the  voyage  would 
have  much  influence. 

The  seaworthiness  required  when  she  leaves  an  intermediate 

port,  may  not  be  so  perfect  as  that  required  before  she  proceeds 

on  her  voyage.    The  only  rule  must  be  that  she  should  be 

*410    *  made  as  seaworthy  as  she  could  be  made,  by  a  reasonable 

use  of  the  means  within  reach. 

So  if  the  insurance  is  to  attach  while  the  vessel  is  at  sea,  or  in 
a  distant  port,  the  seaworthiness  must  be  that  proper  to  the  time 
and  place.  (Z) 

A  similar  question  exists  as  to  the  warranty  on  time  policies ; 
and  it  may  be  still  involved  in  some  uncertainty.  We  think,  how- 
ever, the  rule  must  be,  that  when  ahe  sails  on  her  first  voyage, 
she  must  be  or  have  been  completely  seaworthy  in  the  ordinary 
sense ;  and  thereafter  kept  and  made  seaworthy,  by  the  reasona- 
ble use  of  all  available  means,  and  that  the  insurers  are  not  liable 
for  a  loss  caused  by  a  want  of  repairs  which  could  have  been  made 
by  the  proper  use  of  such  means.  But  if  the  insurance  is  to  at- 
tach to  a  ship  at  a  distance,  and  after  a  part  of  her  voyage  has 
been  made,  the  seaworthiness  required  is  not  the  same  with  that 
required  at  the  beginning  of  the  voyage,  but  is  qualified  by  a  rea- 
sonable consideration  of  the  circumstances,  and  of  the  nature  of 
the  contract,  (m)  ^ 

{k)  Capen  v.  Washington  Ins.  Co.  12  Phoenix  Int.  Co.  3  S.  &  R.  26;  Hazard  c, 

Cnsh.  517;   Starbnck  v.  New  England  New  England  Ins.  Co.  1  Sumner,  218, 290. 
Ins.  Co.  10  Hck.  198;  Chase  v.  Eagle         (I)  See  Paddock  v.  Franklin  Ins.  Co. 

Ins.  Co.  5  Pick.  61 ;  Am.  Ins.  Co.  v.  Og-  11  Pick.  227. 
den,  16  Wend.  682,  20  id.  287 ;  Peters  v.         (m)  In  England,  it  is  now  settled  that 

^  Dudgeon  v,  Pembroke,  2  App.  Cas.  284,  decided  that  in  a  time  policy  the  law,  in 
the  absence  of  special  stipulations  in  the  contract,  does  not  imply  any  warranty  that  the 
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There  is  always  a  warranty  that  the  ship  shall  pursue  her 
proper  course  between  the  termini  of  the  voyage  insured,  and 
therefore  these  termini  should  be  distinctly  stated  in  the  policy. 
It  is  therefore  one  of  the  best  established  rules  of  insurance  law, 
that  the  insurers  are  discharged  by  any  deviation  from  the  proper 
course  of  the  voyage.  Originally  this  term  "  deviation," 
*  as  employed  in  the  law  of  insurance,  had  no  wider  mean-  *  411 
ing ;  but  now  it  is  extended  by  the  reason  of  the  rule,  to 
any  material  change  in  the  risks  assumed  by  the  insurers.  And 
the  rule  applies  in  full  force,  although  the  change  does  not  in- 
create  the  risk ;  for  the  insurers  have  a  right  to  say  that  they  as- 
sumed certain  risks,  and  no  other  risks ;  (n)  and  the  rule  is,  that 
any  deviation  whatever,  not  merely  suspends  the  liability  of  the 
insurers,  but  discharges  them  from  all  future  responsibility  ;  but 
not  for  a  loss  caused  before  the  deviation  by  a  peril  insured 
against.  (e>) 

It  may  indeed  be  said,  that  the  change  of  risk  might  be  merely 
temporary,  and  that  thereafter  all  subsequent  risks  are  certainly 
and  precisely  just  what  they  would  have  been  had  there  been  no 
deviation;  and  then  the  liability  of  the  insurers  might  revive. 
There  can,  however,  be  few  changes  in  the  risks,  if  any,  that  leave 
all  subsequent  perils  entirely  and  certainly  unaffected.  (  />) 

Usage  has  especial  influence  in  determining  what  is  the  proper 


there  is  no  implied  warranty  of  seawor- 
thineis  in  any  case  in  a  time  policy  of 
inBurance.  Small  9.  Gibson,  16  Q.  B. 
128,  141,  4  R  L.  Cas.  858 ;  Jenlcins  v. 
Heycock,  8  Moore,  P.  C.  861 ;  Michael 
V,  Tredwin,  17  C  B.  561 ;  Thompson  p. 
Hopper,  6  Ellis  &  B.  172.  087,  Ellis,  B.  & 
E.  1028;  Fawcus  t\  Sarsfleld,  6  Ellis  &  B. 
192.  In  this  country,  after  some  discus- 
sion, the  rale  appears  to  be  settled,  that 
if  the  Tessel  is  at  sea  at  the  time  the  risk 
commences,  the  only  implied  warranty  is 
that  the  vessel  was  in  existence  as  a  res- 
sel,  but  that  if  she  is  in  port  at  the  time 
of  the  inception  of  the  risk  there  is  an 
implied  warranty  that  she  shall  be  sea- 
worthy when  she  leaves  the  port.    See 


Hoxie  V.  Pacific  Ins.  Co.  7  Allen.  211 ; 
Macy  V.  Mut.  Ins  Co.  12  Gray,  407 ;  Ca^ 
pen  9.  Washington  Ins.  Co.  12  Cush.  517 ; 
Jones  p.  Ins.  Co.  2  Wallace,  C.  C.  278; 
Rouse  V.  Ins.  Co.  25  Law  Rep.  528 ;  Map- 
tin  V.  Fishing  Ins.  Co.  20  Pick.  380 ;  Am. 
Ins.  Co.  17.  Ogden,  20  Wend.  287  ;  Hoxie 
v.  Home  Lis.  Co.  82  Conn.  21. 

(n)  Maryland  Ins.  Co.  v.  Le  Roy,  7 
Cranch,  26;  Child  ».  Snn  Ins  Co.  8 
Sandf.  26;  Kettell  r.  Wiggin,  18  Mass. 
68;  Hartly  v.  Buggin.  8  Doug.  30. 

(o)  Hare  v.  Travis,  7  B.  &  C.  14; 
Green  o.  Young,  2  Salk.  444 ;  Richardson 
V.  Maine  Ins.  Co.  6  Mass.  102. 

(/>)  See  Coffin  r.  Newburyport  Ins. 
Co.  0  Mass.  440,  per  Serfgwickf  «f. 


fessel  shoald  be  seaworthy,  Gibfion  v.  Small,  supplemented  by  Thompson  v.  Hopper 
and  Fawcus  r.  Samfield,  su'prat  being  dccUred  to  have  set  at  rest  all  controversies  on  tbis 
salject    See  Merchants'  Ins.  Co.  o,  Morrison,  62  IlL  242. 
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course  for  a  voyage,  and  what  is  a  departure  from  this  course,  (q^ 
If  there  be  no  such  usage,  the  master  is  always  bound  to  proceed 
to  his  destination  in  that  which  is  the  best  way,  all  things  being 
considered,  (r)  At  the  same  time,  a  master  always  must  have 
from  the  nature  of  the  case  a  certain  amount  of  discretion ;  it 
is  his  duty  to  exercise  his  judgment ;  and  the  insured  is  bound  to 
leave  him  at  liberty  to  exercise  his  judgment.  («)  There 
*  412  may  certainly  be  a  deviation  before  the  *  voyage  begins,  by 
unreasonable  delay ;  (^)  ^  and  such  delay  at  an  intermedi- 
■ate  port  would  be  a  deviation,  (u) 

A  deviation  is  always  excused  by  a  sufficient  necessity;  or 
rather  a  change  of  risk  is  not  a  deviation,  which  is  caused  and 
justified  by  a  sufficient  necessity,  (v)  This  necessity  must  always 
be  judged  of  by  the  circumstances,  which,  at  the  time,  were  pre- 
sented for  consideration  to  the  assured  or  his  master,  and  not  by 
subsequent  events,  (tr)  * 

It  must  always  be  a  voluntary  act ;  for  whatever  is  done  under 
compulsion,  (2;)  or  indeed  for  any  sufficient  cause,  is  not  a  devia- 

{q)  Martin  v.  Delaware  Ids.  Co.  2  Cooper,  14  East.  479 ;  Hartley  v.  Buggio, 
Wash.  C.  C.  254 ;  Folsoni  v.  Merchants  3  Doug.  89 ;  Seamans  v.  Loring,  1  Ma- 
ins. Co.  38  Maine,  414;  BenUloe  v.  Pratt»  son,  127;  Himely  v.  8.  Car.  Ins.  Oo.  3 
J.  B.  Wallace,  68 ;  Kettell  v.  Wiggin,  13  Const.  R.  154 ;  Talmer  o.  MarshaU,  8 
Mass.  68;  Lockett  v.  Merch.  Ins.  Ca  10  Bing.  79;  Mount  v.  Laikins,  8  Bing.  108. 
Rob.  La.  389 ;  Mey  v.  South  Carolina  (m)  Hamilton  r.  Sheddon,  3  M.  &  W. 
Ina.  Co.  3  Brev.  329 ;  Elliot  v.  Wilson,  4  49 ;  Murden  v.  South  Car.  Ins.  Co.  3 
Brown,  P.  C.  470 ;  Vallance  v.  Dewer,  1  Const.  R.  200 ;  Coffin  v.  Newburyport 
Camp.  503 ;  Ougier  v.  Jennings,  id.  505,  Ins.  Co.  9  Mass.  430 ;  Williams  v.  Snee, 
note ;  Salfador  v.  Hopkins,  3  Burr.  1707;  8  Camp.  469;  Kingston  v.  Girard,  4  Dall. 
Gregory  v.  Christie,  3  Doug.  419 ;  Depey-  274. 
ster  V.  Sun  Ins.  Co.  19  N.  T.  272.  (17)  Thus,  a  vessel  damaged  by  a  peril 

(r)  Martin   v.  Delaware  Ins.  Co.  2  of  the  sea,  may  go  out  of  her  course  to 

"Wash.  C.  C.  254;  Brown  v.  Tayleur,  4  refit.      Motteux  i^.  London  Ass.   Co.  1 

A.  &  E.  241.  Atk.  545 ;  Coffin  v,  Newburyport  Ins.  Co. 
(s)  As  where  the  master  is  required  9  Mass.  447 ;  Coles  v.  Marine  Ins.  Co.  3 

by  usage,  on  reaching  a  certain  pomt,  to  Wash.  C.  C.  159 ;  Hall  1;.  Franklin  Ins. 

decide,  on  a  consideration  of  the  winds  Co.  9  Pick.  466.    But  whatever  be  the 

and  currents,  which  of   two   or   more  necessity,  unnecessary  delay  or  waste  d 

routes  is  the  best,  and  he  without  so  de-  time,  or  wandering  under  that  neoescity, 

ciding  takes  one  of  them  in  obedience  to  will  be  a  deviation.    Turner  o.  I^teo> 

the   sailing  orders  of  his  owners,  this  tion  Ins.  Co.  25  Maine,  515. 
would  be  a  deviation.    Middle  wood  v.  (to)  Byrne  v.  La.  State  Ins.  Co.  19 

Blakes,  7  T.  R.  162.  Mart.  La.  126 ;  Gazzam  v.  Ohio  lus.  Co. 

'  (0  Earl  V.  Shaw,  1  Johns.  Cas.  313;  Wright,  202;  Stewart  v,  Tenn.  Ins.  Co. 

Driscol   V.  Passroore,   1    B.  &  P.  200;  1  Humph.  242. 
Chitly  V.  Selwyn,  2  Atk.  359;  Hull  v.         {x)  Winthrop   v.   Union    Ins.  Co.  2 

^  "  In  a  poUcv  '  at  and  (h)m  a  port,'  it  is  an  implied  understanding  that  the  vessel 
shall  be  there  within  such  time  that  the  risk  shall  not  be  materially  vari^,  otherwise  Um 
risk  does  not  Htuch."    P^  BUxckbwrnf  J.,  in  De  Wolf  o.  Archan^^  Ins.  Co.  L.  R.  9  Q. 

B.  451,457. 

^  An  unexpected  failure  of  bait  of  the  kind  ordinarily  taken  on  the  fishing  ground, 
will  not  iustify  a  fishing  vessel  in  going  to  a  port  outside  of  the  course  of  the  voyage  to 
procure  bait.    Burgess  v.  Equitable  Ins.  Co.  126  Mass.  70. 
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tion ;  and  what  would  otherwise  be  a  deviation  is  not  one,  if  a 
change  of  risk  were  made  to  avoid  a  peril  of  sufficient  reality  and 
magnitude,  and  was  no  greater  than  this  cause  required,  (y) 
And  as  we  have  seen  in  the  chapter  on  contracts  of  shipping,  a 
change  of  ttke  course  of  a  ship  is  justified,  if  it  were  for  the  pur- 
pose of  saving  the  life  of  persons  on  board  another  vessel.  (2)  ^ 
And  we  should  apply  the  same  rule  to  a  deviation  to  save  life  on 
board  the  vessel  insured,  unless  this  deviation  was  made  neces- 
sary by  the  want  of  sufficient  means  of  cure  on  board ;  and  this 
want  might  amount  to  unseaworthiness,  (a) 

*  It  is  quite  certain,  that  a  mere  intention  to  deviate  is  *  418 
not  a  deviation.  If  the  intended  voyage  is  wholly  aban- 
doned and  another  substituted,  a  policy  for  the  original  voyage 
never  attaches.  But  if,  for  example,  a  vessel  insured  from  Boston 
to  Rio  Janeiro,  takes  goods  on  board  which  she  intends  to  carry  to 
New  Orleans,  and  then  returns  to  her  voyage  to  Rio  Janeiro ;  and 
the  first  part  of  the  voyage  is  precisely  the  same  as  if  she  had  not 
intended  to  go  to  New  Orleans ;  the  deviation  does  not  take  place 
mitil  she  actually  changes  her  course  to  go  to  New  Orleans.  And 
for  a  loss  occurring  before  this  change  of  her  course  takes  place, 
the  insurers  woidd  be  liable,  (i)  Whether  if  a  vessel  sails  with 
the  purpose  of  pursuing  her  course  for  a  certain  time  and  then  of 
changing  her  course,  this  is  only  an  intended  deviation,  or  an  en- 
Wash.  C.  C.  7 ;  Soott  0.  Thooipaon,  4  B.  deyUited  from  his  course  and  put  into 
&  P.  181.  See  Phelps  v.  Auldjo,  2  Canip.  port.  The  court  hefd,  that  the  deviation, 
8G0.  if  necessarj  to  sare  life  on  board,  was 

(jf)  As  capture.  Driscoll  v.  Bovil,  1  justifiable.  See  also  Brown  v,  Oferton, 
B.  ft  P.  818;  Whitney  v.  Haven,  18  Mass.  Sprague.  462.  In  Woolf  v.  Claggett,  3 
178;  Reade  p.  Conun.  Ins.  Co.  8  Johns.  £sp.  267,  Lord  Eldon  stated,  that  it  was 
8o2;  Post  9.  Phoenix  Ins.  Co.  10  Johns,  incumbent  on  the  owner  to  provide 
79;  Lee  v.  Qraj,  7  Mass.  852 ;  Qoyemeur  against  the  results  of  accidents  by  every 
»«.  United  Ins.  Co.  1  Caines,  502.  See  proper  precaution,  as  to  medicines  and 
(yUeiily  V.  Royal  Exch.  Ass.  Co.  4  Camp,  necessaries  for  the  voyage,  as  much  as  he 
246 ;  Breed  v.  Eaton,  10  Mass.  21.  was  bound  with  respect  to  the  tightness 

(x)  The  Sch.  Boston,  1  Sumner,  828;     of  the  ship. 
Bond  V.  Brig  Cora.  2  Wash.  C.  C.  80;  {b)  Foster  v.  Wilmer,  2  Stra.  1240: 

Ship  Henry  Ewbank,  1  Sumner,  400 ;  Set-  Carter  v.  Royal  Exch.  Ass.  Co.  id. ;  Thel- 
tie  r.  Sl  Louis  Ins.  Co.  7  Mo.  870 ;  Walsh  lusson  v.  Fergusson.  1  Doug.  361 ;  Kewley 
V.  Homer,  10  id.  6 ;  Lawrence  v.  Syde-  r.  Ryan,  2  H.  Bl.  848 ;  Hare  v.  Travis,  7 
botham,  6  East,  45.  See  Papayanni  v,  B.  &  C.  14;  Marine  Ins.  Co.  v.  Tucker,  8 
Hooquard,  Law  Rep.  1  C.  P.  260.  Cranch,  857 ;  Hobart  v.  Norton,  8  Pick. 

(a)  In  Perkins  v.  Augusta  Ins.  Co.  10  150 ;  Winter  i\  Delaware  Ins.  Co.  80 
Gray,  812,  the  wife  of  the  captain,  who  Penn.  State,  884;  Lawrence  v.  Ocean  Ins. 
was  on  board  in  a  pre^ant  condition,  Co.  11  Johns.  241 ;  New  York  Ins.  Co.  0. 
fell  down  the  cabhi  stairs.  To  obtain  Lawrence,  14  id.  46.  See  Silva  v.  Low,  1 
medical  assistance  and  advice,  the  master    Johns.  Cas.  184. 

1  A  deviation  ibr  the  purpose  of  saving  life  is  justifiable,  but  not  for  the  mere  saving 
of  property.    Scaramanga  v.  Stamp,  4  C.  P.  D.  816;  affirmed  in  5  C.  P.  I).  295, 
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tire  change  of  the  original  voyage,  discharging  the  insurers  from 
the  beginning,  must  always  be  a  question  of  mixed  law  and  fact. 
We  should  say,  however,  that  if  a  vessel  sailed  with  the  original 
intention  of  terminating  her  voyage  at  some  other  port  or  place 
than  that  to  which  she  is  insured,  this  would,  generally  at  least,  be 
a  change  of  the  voyage,  (c)  If  she  sails,  intending  to  go  where 
she  is  insured  to  go,  a  clearance  for  a  different  port  would  not 
discharge  the  insurers,  (d) 

Policies  of  a  certain  description  are  commonly  called  liberty 
policies.  They  permit  certain  changes  of  course,  which  would 
otherwise  be  deviations.  The  expressions  often  used  are  ^^  with 
liberty  to  enter  such  a  port,"  or  "to  enter"  or  "touch  at"  or 
"trade"  or  "stop"  or  "stay  at."  The  parties  may,  of 
*414  course,  *make  whatever  stipulations  they  please;  and 
the  language  used,  although  once  construed  with  perhaps 
severe  technicality,  (e)  would  now  undoubtedly  be  construed  with 
due  regard  to  the  intention  of  the  parties.  (/)  ^ 

It  is  now  often  expressly  permitted,  that  intermediate  voyages 
may  be  made,  or  intermediate  ports  visited.  These  intermediate 
ports  are  sometimes  named,  and  sometimes  only  designated  as 
ports  between  two  termini*  (jf)  In  either  case,  it  is  quite  certain 
that  the  ports  should  be  visited  in  the  order  in  which  they  are 
named,  (K)  unless  it  is  obvious  that  the  order  in  which  they  are 
enumerated  was  accidental,  and  not  intended  to  have  any  effect ; 
or,  if  not  named,  then  in  their  geographical  order,  (i)  By  geo- 
graphical order  is  generally  meant  the  order  in  which  they  stand 
upon  the  map ;  but  usage  and  the  nature  and  purpose  of  the  voy- 
age may  show  a  different  intention  of  the  parties,  and  so  vary  this 


(c)  Stocker  t;.  Harris,  8  Mass.  409; 
Merrill  v.  Boylstoa  Ins.  Co.  3  Allen,  247 ; 
Marine  Ins.  Co.  v.  Stras,  1  Munf.  408. 
See  Marine  Ins.  Co.  v.  Tucker,  3  Cranch, 
857,  per  Johnson  ^  J. 

(d)  Planch^  v,  Fletcher,  1  Doug:.  ^^I ; 
Bamewall  v.  Church,  1  Caines,  217 ;  Tal- 
cot  V.  Marine  Ins.  Co.  2  Johns.  130 ;  Mc- 
Fee  V.  S.  Car.  Ins.  Co.  2  McCord,  508. 

(e )  Thus  "  to  touch  and  stay  "  has  been 
A«/a  not  to  authorize  brewing  bulk. 
8titt  V.  Warden,  2  Esp.  610,  Park,  Ins. 
888.  See  also.  Sheriff  v.  Potts,  5  Esp. 
06 ;  United  States  v.  The  Paul  Shearman, 
Pet.  C.  C.  104. 

(/)  Urquhart  v.  Barnard,  1   Taunt 


450 ;  Gregory  v.  Christie,  Park,  Ins.  67, 3 
Doug.  419;  Cross  v.  Shutliffe,  2  Baj, 
220;  Metcalfe  v.  Parrj,  4  Camp.  128; 
Ashley  v.  Pratt,  16  M.  &  W.  471,  1  Ezch. 
257 ;  Gilfert  r.  Hallet,  2  Johns.  Cas.  296; 
Chase  v.  Eagle  Ins.  Co.  5  Pick.  51  See 
an  instructive  case  on  the  Construction  of 
a  Liberty  Policy,  in  Seccomb  v.  Provin- 
cial Ins.  Co.  10  Allen,  305. 

(g)  Thomdike  v,  Boardman,  4  Pick. 
471 ;  Bize  v.  Fletcher,  1  Doug.  284;  Hun- 
ter V.  Leathley,  10  B.  &  C.  858;  Leathley 
V,  Hunter,  7  Bing.  517. 

(A)  BeaUon  v,  Haworth,  6  T.  R  531. 

(i)  See  Clason  v.  Simmons,  cited  6  T. 
R.  533. 


1  In  Foreign  Merchants  v.  British,  Sac.  Ins.  Co.  L.  R.  8  Ex.  154,  under  a  policy  "to 
stay  and  trade,"  a  delay  other  than  for  a  trading  purpose  was  ktld  to  be  a  denauoa. 
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order.  (/)  The  reason  for  the  rule  is,  that  if  it  were  otherwise, 
a  vessel  might  go  to  the  further  port  and  then  return  to  a  nearer, 
then  go  again  to  a  further  port  and  return  to  a  nearer,  and  thus 
lengthen  the  voyage  indefinitely ;  and  no  construction  would  give 
this  power  unless  it  were  expressly  given,  (t)  For  the  same  rea- 
son, a  liberty  to  go  to  any  ports  without  naming  them,  would  be 
construed  with  reference  to  the  voyage  insured,  and  would  not 
be  held  to  include  permission  to  visit  a  port  which  could  not  be 
reached  without  a  distinct  change  of  the  voyage.  (I) 

Policies  on  time  may  contain  no  termini  whatever;  and 
then  *  they  usually  add  the  clause, "  wherever  she  may  be,"  *  416 
or  some  equivalent  clause.  But  they  may  contain  termini 
of  place,  or  specify  that  certain  places  may  be  visited  only  at  cer- 
tain seasons.  A  very  common  insurance  is  to  such  ^^  a  port  and 
a  market ; "  and  it  covers  the  vessel  to  that  port,  and  while  on 
her  way  from  that  port  to  any  other  in  search  of  a  market,  (ni) 
But  even  to  this  general  liberty,  usage  and  a  reasonable  reference 
to  the  intention  of  the  parties  might  give  some  limitation. 

The  insured  is  never  bound  to  take  advantage  of  the  liberty 
given  him,  and  a  mere  omission  to  exercise  the  whole  or  any  part 
of  it,  would  not  amount  to  a  deviation,  (n) 

In  reference  to  all  liberties  whatever,  however  wide  they  may 
be,  they  must  be  so  construed,  if  the  language  is  not  precise  and 
clear,  and  they  must  also  be  so  exercised  as  not  to  bring  them 
into  conflict  with  the  proper  progress  of  the  vessel  towards  an  ulti- 
mate destination,  which  is  declared  and  defined  in  the  policy,  (o) 
But  if  there  be  no  designation  of  an  ultimate  destination,  it  would 
seem  that  the  permitted  ports  may  be  visited  in  any  order,  if  so 
visited  for  the  purpose  of  receiving  orders  or  instructions  to  de- 
termine the  final  destination.  (^) 


(/)  See  Gairdner  v.  Senhonae,  3 
TauDt.  16. 

(k)  HammoDd  v.  Reid,  4  B.  &  Aid.  72 ; 
WiUiams  v.  Shee,  8  Camp.  409;  Solly  v. 
Whitroore,  6  B.  &  Aid.  46 ;  Clason  v.  Siah 
moads,  cited  6  T.  R.  688;  Langhorn  v, 
AUnatt,  4  Taunt  611 ;  Backer  v.  AUnat, 
16  East,  278. 

(/)  Bottomley  r.  Borill,  6  B.  ft  C.  210; 
Hoffg  V.  Horner,  Park,  Ins.  804 ;  Ranken 
V.  Reeve,  Park,  Ins.  627 ;  Lavabre  v.  Wil- 
son, 1  I>Ottg.  ^4 ;  Coles  v.  Marine  Ins. 
Co.  8  Wash.  C.  C.  159;  Winthrop  ». 
Union  Ins.  Co.  2  Wash.  C.  C.  7 ;  Lambert 
9.  liddard,  6  Taunt  480. 


(m)  Deblois  v.  Ocean  Ins.  Co.  16  Pick. 
803;  Maxwell  v.  Robinson,  1  Johns.  888; 
Smith  V.  Bates,  2  Johns.  Cas.  299 ;  Gaitlier 
r.  Myrick.  9Md.  118. 

(n)  Marsden  v.  Reid,  3  East,  672 ;  Hale 
9.  Mercantile  Ins.  Co.  6  Pick.  172 ;  Kane 
9.  Columbian  Ins.  Co.  2  Johns.  264 ;  Cross 
r.  ShntUffe,  2  Bay,  220. 

(o)  See  Bragg  v.  Anderson,  4  Taunt. 
229 ;  Perkins  v.  Augusta  Ins.  Co.  10  Gray, 
812. 

(p)  Mellish  V.  Andrews,  16  East,  812; 
2  M.  &  8.  27,  6  Taunt  496;  Armet  v. 
Innes,  4  J.  B.  Moore,  160;  Ashley  v. 
Ptmtt,  16  BL  &  W.  471, 1  Exch.  267. 
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SECTION  XIV. 


OF  THE  ADJU8TMBNT. 


The  adjustment  of  a  claim  on  insurers  is  not  always  required ; 
nor  is  any  particular  form  required.  In  all  the  United  States, 
adjustments  are  usually  made  in  a  similar  way,  and 
*  416  *  the  larger  mercantile  ports,  at  least,  by  persons  whose 
business  it  is  to  make  them ;  and  these  persons  are  gener- 
ally, though  not  always,  insurance  brokers. 

These  adjustments  are  sometimes  long  and  complicated,  espe- 
cially in  cases  of  general  average ;  and  sometimes  short  and  sim- 
ple. In  either  case,  and  equally,  the  law  makes  them  binding 
upon  all  the  parties  in  interest,  (^q)  The  exceptions  to  this  rule 
are  the  same  as  those  applied  to  all  contracts.  They  may  be 
avoided  by  a  party  defrauded,  if  they  were  made  fraudulently,  (r) 
Nor  are  they  enforced  if  founded  upon  a  material  misrepresenta- 
tion or  concealment,  («)  or  a  material  mistake  of  fact,  (t)  or,  we 
think,  of  law.  (u)  But  the  distinction  of  the  common  law  be- 
tween these  two  mistakes  is  still  so  far  applied,  that  if  money  be 
actually  paid  under  an  adjustment,  it  may  be  recovered  back  if 
paid  through  a  mistake  of  fact,  (v)  but  not  if  paid  through  a  mis- 
take of  law.  (to)  . 

The  policies  in  conunon  use  make  the  loss  payable  ^  after  proof 
and  adjustment  of  the  loss."  But  if  payment  is  refused,  and  a 
suit  is  instituted,  the  want  of  an  adjustment  is  no  defence,  (x) 
And  if  a  claim  be  demanded  and  refused,  which  is  founded 
upon  an  adjustment  which  was  offered  by  the  insured,  he  may 
then  waive  this  adjustment,  and  present  and  sue  upon  a  new  ad- 
justment, whether  more  or  less  advantageous  to  him.  (y) 


(g)  Hog  V.  Gouldney,  Beawes,  Lex 
Mere.  810,  Park,  Ins.  162 ;  Hewit  v.  Flex- 
ney,  Beawes,  Lex  Mere.  806 ;  Adams  v. 
Sanndart,  4  Car.  &  P.  26;  Maj  v.  Chris- 
tie, Holt,  N.  P.  67. 

(r)  Haigh  v,  De  la  Cour,  3  Camp.  310. 

{$)  Faugier  v.  Hallett,  8  Johns.  288; 
Shepherd  v.  Chewter,  1  Camp.  274. 

(()  Rogers  v.  Maylor,  Park,  Ins.  168; 
Christian  v.  Coombe,  2  Esp.  480;  De 
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Oarron  o.  Galbrmith,  Park,  Ins.  163 ;  Dow 
V,  Smith,  1  Caines,  82. 

(u)  Rogers  v.  Maylor,  Park,  Ins.  168. 

(v)  Reyner  v.  Hall,  4  Taunt.  726; 
Kelly  9.  Solari,  0  M.  &  W.  64 ;  Mutual 
Ins.  Co.  V.  Munro,  7  Gray,  24& 

(to)  Bilble  V.  Lumney,  2  East,  460. 

(x)  Rogers  v,  Maylor,  Park,  Ins.  168. 

{jfl  Am.  Ins.  Co.  v,  Giiswold,  14 
Wend.  300. 
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An  adjustment  is  equally  binding,  whether  it  be  made  at  home 
or  in  a  foreign  port,  provided  it  be  there  made  by  persons  of  com- 
petent skill,  in  accordance  with  the  laws  of  that  place,  and 
in  good  faith,  (z)  ^  If  payment  be  made  on  a  claim  *  for  a  *  417 
total  loss,  this  is  equivalent  to  an  adjustment,  (a)  and  an 
adjustment  has  no  effect  upon  the  claim  of  the  insured  or  his  ac- 
tion on  the  policy,  if  the  subject-matter  of  the  claim  or  action  be 
not  included  in  the  adjustment,  (i) 

(«)  See  Power  v.  Whitmore,  4  M.  &  8.  v.  Neptune  Ins.  Co.  20  Pick.  411 ;  Thorn- 

141;  Lenox  v.  United  Ins.  Co.  3  Johns,  ton  v.  U.  S.  Ins.  Co.  3  Fairf.  160. 
Cm.  178;  Shift  p.  La.  State  Ins.  Co.  18         (a)  M'Lellan   v.   Mame   Ini    Ca  12 

Mart.  La.  629;  Walpole  o.  Ewer,  Park,  Mass.  246. 

Ins.  666;  Newman  v,  Cazalet,  id.  666;         (6)  Reynolds   o.  Ocean   Ink  Cp    22 

Strong  V.  N.  T.  Ins.  Co.  11  Johns.  828;  Fide  101. 
Depau  V.  Ocean  Ins.  Co.  6  Cow.  63 ;  Loring 

^  See  Harris  p.  Scamnaiiga,  L.  B.  7  C.  P.  481. 
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*418  *  CHAPTER  XVIIL 


OF  THE  LAW  OF  FIRE  INSURANCE. 


SECTION  I, 


OF  THE  FORM  OF  THE  CONTRACT. 


The  general  principles  of  contracts  suffice  to  answer  many  of 
the  questions  raised  by  fire  policies,  and  the  principles  of  marine 
insurance  are  generally  applicable.  It  will  not  therefore  be  neces- 
sary in  this  chapter  to  present  a  complete  and  independent  yiew 
of  the  law  of  fire  insurance,  but  we  may  dwell  mainly  on  the  ques- 
tions which  belong  specifically  to  these  contracts.  This  kind  of 
insurance  is  sometimes  made  to  indenmify  against  loss  by  fire 
of  ships  in  port ;  (a)  more  often  of  warehouses,  and  mercantile 
property  stored  in  them ;  still  more  frequently  of  personal  chat- 
tels in  stores  or  factories,  in  dwelling-houses  or  barns,  of  mer- 
chandise, furniture,  books  and  plate,  or  pictures,  or  live  stock. 
But  the  most  conuuon  application  of  it  is  to  dwelling-houses. 


A.  —  How  the  Contract  u  made* 

Fire  insurance  is  now  always,  as  we  suppose,  made  in  this  coun- 
try by  companies  incorporated  for  that  purpose.  These  sometimes 
are  both  fire  and  marine  insurance  companies ;  but  more  gener- 
ally confine  themselves  to  fire  insurance.  They  may  be  stock 
companies,  or  mutual  companies,  or  both.  The  stock 
•  419  •  company  offers  to  the  insured  as  a  security  for  the  pay- 
ment of  losses,  the  whole  amount  of  its  stock,  as  well  as 

(a)  The  insurance  on  a  ship  "  on  the  to  that  nse,  and  bj  reason  of  such  adap- 

otocks  building/'  does  not  include  the  tation  had  become  valueless  for  other 

materials  which  are  so  far  wrought  as  to  purposes.    Hood  v.  Manhattan  Ins.  Co.  1 

be  in  a  condition  to  be  framed,  if  they  are  Kern.  632.  overruling  the  same  case  in 

not  actually  incorporated  into  the  parts  the  Superior  Court,  2  Duer,  191.     See 

on  the  stocks,  although  they  were  in  a  also  Mason  v.  FranUln  Ins.  Co.  12  GiU  ft 

proper  place  to  be  conveniently  applied  J.  468. 
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the  proceeds  of  its  business.  Mutual  companies,  if  without  stock, 
have  of  course  no  other  capital  to  rest  upon  than  the  proceeds  of 
their  business,  or,  in  other  words,  the  amount  of  their  premiums. 
Usually,  in  mutual  companies  an  insured  pays  but  a  small  sum 
down,  and  is  insured  for  a  certain  number  of  years,  and  gives  his 
note  for  a  much  larger  sum  than  he  pays  in  cash.  Then,  if  losses 
more  than  exhaust  the  whole  amount  paid  in  cash  by  all  the  in- 
sured, they  are  all  called  upon  on  their  notes  pro  rata,  and  the 
whole  amount  which  can  be  demanded  of  any  insured,  will  not 
exceed  the  amount  of  the  note.  It  follows,  that  the  capital  thus 
held  as  security  for  the  payment  of  losses,  is' not  only  the  whole 
amount  of  cash  paid  when  policies  are  taken,  but  the  whole  amount 
of  all  the  notes  given  by  the  insured.  The  purpose  and  effect  of 
this  arrangement  is,  that  each  insured  pays  only  for  the  actual 
risk,  and  his  share  of  the  cost  of  carrying  on  the  business,  (i)  ^ 

It  is  now  common  for  mutual  companies  to  have  different  de- 
partments or  classes  of  risks ;  and  each  insured  comes  under  the 
appropriate  class.  It  seems  to  be  determined  that  all  the  notes 
of  a  mutual  company  constitute  its  capital,  whether  they  belong 
to  one  department  or  another ;  but  the  notes  of  each  department 
are  called  on  first  for  the  demands  of  that  department,  and  after- 
wards, if  necessary,  to  satisfy  the  demands  of  the  depart- 
ments, (ii) 

(6)  The  policy  which  a  mntiial  insnr-  mlmn  note,  showing  a  different  contract 

ance  company  issues  and  the  premiam  or  discharge.     New  Hampshire  Ins.  Co. 

note  given  at  the  same  time  for  the  pay-  v.  Rand,  4  Foster,  428 ;   Swaroscot  Ma- 

ment  of   assessments,  are   independent  chine  Co.  v.  Partridge,  6  id.  S09.    Where 

contracts,  and  a  vote  by  such  a  company,  the  charter  and  by-Taws  of  tlie  company 

that  if  the  assessments  npon  its  premium  provided  for  assessments  in  case  of  losses 

notes  should  not  be  punctually  paid,  the  not  to  exceed  the  amount  of  the  premium 

insurances  previously  made   should   be  notes,  it  was  held,  that  without  such  losses 

suspended,  is  of  no  validity,  unless  as-  no  recovery  could  be  had  on  the  notes, 

sented  to  by  the  insured.    New  England  although  absolute  on  the  face.     Insur- 

Ins.  Co.  V.  Butler,  34  Maine,  451.    Where  ance  Co.  v.  Jarvis,  22  Conn.  183.     It  has 

the  policy  ha»  been  rendered  void  by  a  been  keid,  that,  where  the  policy  of  a  mu- 

transfer  of  interest,  the  insured  is  person-  tual   insurance    company  becomes  ipso 

ally  liable  on  the  premium  note,  until  an  facto  void  by  an  alienation,  a  member  will 

actual  surrender  of  the  policy,  and  the  not  be  liable  for  assessments  for  losses 

payment  of  all  assessments  against  him  occurring  after  an  alienation.    Wilson  v. 

lor  losses  sustained  before  the  surrender.  Trumbull  Ins.  Co.  19  Penn.  State,  872. 

Indiana  Ins.  Co.  v,  Coqnillard,  2  Cart.  The  giving  of  the  premium  note  is  not 

Ind.  046.    So  the  insured  is  liable  for  necessaiy  to  the  consummation  of  the 

premiums  during  the  whole  term  of  the  contract    of    insurance.     Blanchard    u. 

insurance,  even  though  there  was  a  pre-  Waite,  28  Maine,  61. 

viottB  loss,  unless  there  is  something  in  (66)  Sands  v,  Sanders,  26  N.  Y.  289; 

the  policy,  charter,  or  by-laws,  or  pre-  s.  c.  28  N.  Y.  410. 

1  Pacific  Ins.  Ca  v,  Gnse,  49  Mo.  829;  Com.  v.  Dorchester  Ins.  Co.  112  Mass.  142; 
Slater  Ins.  Co.  r.  Barstow,  8  R.  1. 343 ;  Monniooth  Ins.  Co.  v.  Lowell,  .'^9  Me.  504 ;  Nashua 
Ins.  Co.  V,  Moore,  56  N.  H.  48;  Farmers'  Ins.  Co.  v.  Chase,  66  N.  U.  841. 
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To  secure  the  funds  from  which  losses  are  ultimately  payable 
(which  are  the  premium  notes),  the  charter  of  mutual  companies 
sometimes  provides,  that  the  company  has  a  lien  to  the  extent  of 
the  premium  note  on  the  land  on  which  the  insured  building 

stands. 
*  420       *  In  regard  to  the  making  of  the  contract,  as  whether 

writing  is  required,  or  when  the  contract  takes  effect,  or 
what  is  a  sufficient  agency,  or  a  sufficient  ratification,  we  are 
aware  of  no  material  difference  between  the  law  of  marine  insur- 
ance,  and  the  law  of  fire  insurance.  (<;)  ^    Charters  may  con- 


(c)  When  the  offer  to  insure  has  been 
accepted,  and  the  applicant  has  complied 
with  all  the  conditions  imposed,  l^e  risk 
commences,  although  the  policy  has  not 
been  issued.  Thus,  the  plaintiff,  hayfaig 
an  interest  in  a  building,  applied  to  the 
agent  of  a  mutual  company  for  an  insur- 
ance, and  at  the  same  time  made  the 
necessary  cash  payment  and  executed  the 
premium  note.  The  application  being 
transmitted  to  the  company,  an  alteration 
in  the  building  was  directed,  and  an  au- 
thority requii^  from  the  trustees  of  the 
building  to  effect  the  insurance.  This 
was  communicated  to  the  plaintiff  by  the 
secretary,  who  stated,  when  the  company 
were  duly  certified  that  these  had  been 
complied  with,  a  policy  would  he  sent 
The  conditions  were  complied  with,  and 
the  agent  notified,  and  the  agent  request- 
ed to  call  and  examine ;  but  he  neglected 
to  do  so.  It  was  held,  that  the  risk  com- 
menced from  the  notification  of  compli- 
ance with  the  terms  of  the  conditional 
agreement.  Hamilton  r.  Lycoming  Ins. 
Co.  6  Barr,  SS9.  See  also,  Andrews  v. 
Essex  Ins.  Co.  3  Mason,  6 ;  Kohne  9,  Ins. 
Co.  1  Wash.  C.  C.  93 ;  Palm  v.  Medina 
Ins.  Co.  20  Ohio.  629;  Blanchard  v. 
Waite,  28  Maine,  61 ;  Bragdon  v.  Apple- 
ton  Ins.  Co.  42  Maine.  269.  Where  the 
agreement  to  insure  is  complete,  equity 
will  compel  the  execution  of  a  policy,  or 
if  a  loss  has  occurred,  decree  its  payment 
Perkins  v.  Washington  Ins.  Co.  4  Cow. 
646;  lightbody  v.  North  American  Ins. 
Co.  28  Wend.  18;  Carpenter  v.  Mutual 
Safety  Ins.  Co.  4  Sandf.  Ch.  406;  Suy- 
dam  V.  Columbus  Ins.  Co.  18  Ohio,  469 ; 
Neville  v.  Mer.  Ins.  Co.  19  id.  462. 
Where  the  offer  of  the  company  by  letter 
to  insure  is  accepted  in  due  season,  the 
contract  is  complete  by  a  deposit  of  their 
letter  of  acceptance  in  the  mail  before  the 


building  is  burned,  or  before  the  other 
party  has  withdrawn  his  offer.  Tayloe 
V.  Merchants  Ins.  Co.  9  Howard,  390. 
See  also  Mactier  v.  Frith,  6  Wend.  103; 
Palm  V.  Medina  Fire  Ins.  Co.  20  Ohio, 
629.  The  case  of  Mc(^ulloch  v.  Eagle 
Ins.  Co.  1  Pick.  278,  so  far  as  it  decides, 
that  a  letter  of  acceptance  does  not  bind 
the  party  accepting,  till  it  is  received  by 
the  party  making  the  offer,  and  that,  mitil 
that  time,  the  party  offering  has  a  right 
to  retract  his  offer,  is  effectually  over- 
ruled by  the  above  cases.  But  no  con- 
tract subsists  between  the  parties,  where 
the  policy  issued  by  the  company  varies 
from  the  offer  of  the  applicant.  Ocean 
Ins.  Co.  17.  Carrington,  3  Conn.  867.  See 
a  recent  and    interesting  case  on   this 

Question,    Kentucky    Mut.    Ins.    Co.    v. 
enks,  6  Port.  Ind.  96.    A  memorandum 
made  in  the  application  book  of  a  com- 

Eany  by  the  president,  and  signed  by 
im,  is  not  binding,  when  the  party  to  be 
insm^  wishes  the  policy  to  be  delayed 
until  a  different  adjustment  of  the  terms 
can  be  made,  and,  after  some  delay,  is 
notified  by  the  company  to  call  and  settle 
the  business,  or  the  company  would  not 
be  bound,  and  he  does  not  call  Sandf  ord 
r.  Trust  Fire  Ins.  Co.  11  Paige,  647. 
Where  written  appUcations  for  insurance 
had  been  made  to  a  mutual  insurance 
company,  and  the  rates  of  premium 
agreed  upon,  and  when  the  policies  were 
made  out  the  applicant  refused  to  take 
them  or  sign  the  deposit  notes,  and  the 
policies  remained  in  the  possession  of 
the  company,  it  was  held,  that  there  was 
no  completed  contract,  which  would  sus* 
Udn  an  action  against  the  applicant  on 
the  deposit  notes.  Real  Estate  Ins.  Co. 
V.  Roessle,  1  Gray,  386.  See  also  I^n- 
dauer  v.  Delaware  Ins.  Co.  8  Eng.  Ark. 
461.      So,   where    the    buildings    were 


1  See  Eames  v.  Home  Ins.  Co.  94  U.  8.  621 ;  Harris's  Case,  L.  R  7  Ch.  587 ;  Pied- 
mont Ins.  Co.  V.  Ewing,  92  U.  S.  377;  Mut  Life  Ina  Co.  v.  Young,  83  WaU.  85; 
Strohn  v,  Hartford  Ins.  Co.  37  Wis.  6S5. 
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tain  peremptory  *  prorisions  on  some  of  these  points,  (d)    *  421 
And  in  policies  of  fire  insurance,  so  far  as  we  know,  the 
insured  is  always  specifically  named.  (0)    Such  expressions  as 
^'for  whom  it  may  concern/'  *^for  owners,"  and  the  like,  not 
being  often,  if  ever,  used.  (/) 

In  our  mutual  insurance  companies,  it  is  a  general  rule  that 
every  one  who  is  insured  becomes  a  member  of  the  company.  It 
follows  that  all  who  are  insured  insure  each  other ;  and  also  that 
every  one  insured  is  bound  by  all  the  laws  and  rules  of  the  comr- 
pany,  for  he  himself  is  one  of  those  who  made  them. 

In  practice,  there  is  this  difference  between  marine  policies  and 
fire  policies,  issued  by  mutual  companies.  Mutual  fire  insurance 
companies  require  that  there  shall  be  a  written  application  for 
insurance.  This  application  is  upon  a  printed  sheet,  and  contains 
a  very  large  number  of  questions,  very  carefully  drawn  up,  for  the 
purpose  of  eliciting  by  the  answers  to  them  the  whole  of  the  in- 
formation which  the  insurers  need,  to  enable  them  to  determine 
whether  they  will  take  the  risk  at  all,  or  at  what  rate  of  premium. 
To  all  these  questions,  there  must  be  written  and  specific  answers. 
Then  the  application  itself,  with  all  its  contents,  is  made  a  part 
of  the  policy  by  the  terms  of  the  policy  itself.  (9)  Then  the 
statements  in  this  paper  are  warranties ;  although  the  application 
itself  may  be  regarded  as  having  no  other  purpose  than  that  of 
identifying  the  property.  There  are  cases  going  to  show,  that, 
without  expressions  declaring  a  paper  referred  to  to  be  a  part  of  the 
policy,  there  may  be  a  reference  to  a  paper  so  connecting  it  to  the 
policy  as  to  make  it  a  part.    But  a  mere  reference,  to  have  this 


burned,  while  the  proposal  of  the  com- 
pany and  the  acceptance  of  the  applicant 
remained  in  the  possession  of  the  agent 
of  the  latter,  the  company  was  held  not  to 
be  liable.  Thayer  v,  Middlesex  Ins.  Co. 
10  Pick.  826.  Vehere  the  applicant  is 
notified  that  the  payment  of  the  premium 
Is  a  condition  precedent  to  the  taking 
effect  of  the  insurance,  no  contract  vaS- 
sists  while  it  remains  unpaid.  Flint  v. 
Ohio  Ins.  Co.  8  Ohio.  601 ;  Berthoud  p. 
Atlantic  Ins.  Co.  18  La.  689.  See  also 
Buffum  9.  Fayette  Ins.  Co.  8  Allen,  860. 
But  generally  a  parol  contract  of  insur- 
ance may  be  maoe  by  a  stock  company. 
See  ante,  p.  *  860,  n.  (»).  In  respect  to  a 
ratification,  see  ])e  Bo\\4  o.  Pennsylranla 
Ins.  Co.  4  Wharf.  68.  See  for  parol  con- 
tract, New  England  Ins.  Co.  v.  ttobimoii. 
86Iiid.686. 


(d)  See  ante,  p.  •  860,  n.  (6). 

(€)  The  term  "  the  insurea  "  in  a  mvr 
tual  fire  insurance  company,  means  the 
person  who  owns  the  property,  applies 
for  the  insurance,  pays  the  premium  and 
signs  the  deposit  notes,  and  not  the  person 
to  whom  the  money  is  payable  in  case  of 
loss,  although  he  may  have  a  lease  of  the 
premises  Sanford  v.  Mechanics  Ins.  Ca 
12  Cush.  641. 

if)  Ve  Forest  v,  Fulton  Ins.  Co.  1 
Hali,  112.  See  Alliance  Ins.  Ca  p.  La. 
State  Ins.  Co.  8  La.  II,  and  poti,  p. 
•442. 

ig]  Susquehanna  Ins.  Co.  v,  Perrine,  7 
Watts  &  S.  848;  Holmes  r.  Charlestown 
Ins.  Co.  10  Met.  211 ;  Smith  v.  Bowditch 
Ins.  Co.  6  Cush.  448;  McMahon  v.  Port» 
moath  Ins.  Co.  2  Foster,  16. 
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effect,  must  be  very  distinct  and  determinate.  (A)  The 
*422  principles  which  should  determine  *  between  warranties 
and  representations,  and  which  apply  either  to  the  one  or 
to  the  other,  the  proper  rules  of  construction,  or  of  the  effect  of 
either  warranties  or  representations,  are  substantially  the  same  in 
fire  policies  as  in  marine  policies,  (i) 

A  person  who  accepts  a  policy  of  insurance  in  which  it  is  ex- 
pressly provided  that  it  is  agreed  and  declared  that  the  policy  is 
made  and  accepted,  upon  and  in  reference  to  the  application,  can- 
not deny  that  the  application  is  his,  nor  can  he  assert  that  it  was 
made  by  an  agent  employed  by  him  to  procure  insurance,  but 
without  authority  to  bind  him  by  representations,  (y)  And  fraud 
in  inducing  a  person  to  accept  a  policy  of  insurance,  will  not 
render  the  insurers  liable  in  an  action  of  contract  upon  it,  if  by 
the  terms  of  the  policy  such  action  cannot  be  maintained,  (i) 

Under  a  by-law,  which  provides  that  a  policy  of  insurance  shall 

{k)  V^here  the  policy  insures  certain  ance  Company/' and  the  snrTey  consisted 

property  as  described,  or  more  particu-  of  answers  to  qnestions,  some  of  which 

larly  described  on  the  Application,  such  were  intended  to  draw  fortli  a  minute 

a  reference  is  not  sufficient  to  make  the  description  of  the  premises,  and  others  to 

application  a  part  of  the  policy  and  give  enable  the  insurer  to  estimate  the  risk,  it 

it  the  effect  of  a  warranty,  and  it  is  suf-  was  hild,  that  the  reference  to  the  survey 

flcient  if  it  be  not  false  in  any  material  was  not  merely  for  a  fuller  description, 

point.     Jefferson  Ins.  Co.  v,  Cotlieal,  7  but  for  the  purpose  of  incorporating  all 

Wend.  72 ;  Snyder  «?.  Farmers  Ins.  Co.  13  the  survey  into  the  policy.     Where  tlie 

VE^end.  92,  16  id.  481 ;  Delonguemare  v,  application  is  referred  to  "  as  formins  a 

Tradesmen's  Ins.  Co.  2  Hall,  611 ;  Steb-  part  of  the  policy,"  it  will  have  the  ef&ct 

bins  V,  Globe  Ins.  Co.  2  id.  682;  Burritt  of  a  warranty.     Burritt  v.  Saratoga  Co. 

v.  Saratoga  Co.  Ins.  Ca  6  Hill,  190 ;  Wall  Ins.  Co.  6  Hill,  188 ;  WilUams  v.  N.  £. 

V.  Howard  Ins.  Co.  14  Barb.  888:  Insur-  Ins.  Co.  81  Me.  224;   Murdock  v.  Che- 

ance  Co.  v.  Southard,  8  B.  Mon.  684.    But  nango  Co.  Ins.  Co.  2  Comst.  210 ;  Sexton 

see  Sillem  t;.  Thornton,  8  Ellis  &  B.  868,  v.  Montgomery  Co.  Ins.  Co.  9  Barb.  200; 

26  Eng.  L.  &  £q.  288.     Where,  in  the  Kennedy  r.  St.  Lawrence  Co.  Ins.  Co.  10 

policy,  this  clause  occurred,  "reference  Barb. 286;  Egan  v.  Mut.  Ins.  Co.  6  Denio, 

being  had  to  the  application  of  A  B  for  a  826;  Gates  v.  Madison  Co.  Ins.  Co.  1  Seld. 

more  particular  description  of  the  condi-  469. 

tions  annexed,  as  forming  a  part  of  this  (0  See  Wood  t;.  Hartford  Ins.  Co.  18 

policy,"  Beardaiey,  J.,  said :  "  The  condi-  Conn.  688 ;  Egan  v.  Mut.  Ins  Co.  6  Denio, 

tions  are  thus  undoubtedly  made  a  part  826 ;    Farmers    Ins.  Co.  v.   Snyder,  16 

of  the  contract  of  insurance ;  as  much  so  Wei\d.  461 ;  Duncan  v.  Sun  Ins.  Co.  6 

as  if  embodied  In  the  policy.    But  it  is  Wend.  488.    "  If  by  any  words  of  refer- 

otherwise  with  the  application.    That,  as  ence,  the  stipulation  in  another  instru- 

It  seems  to  me,  is  referred  to  for  the  ment,  such  as  the  proposal  or  application, 

mere  purpose  of  describing  and  identify-  can  be  construed  a  warranty,  it  must  be 

iiig  the  property  insured,  and  not  to  in-  such  as  make  it  in  legal  effect  a  part  of 

corporate  its  statements  into  tlie  policy  the  policv'."    Per  Sftaw^  C.  J.,  Daniels  r. 

as  parts  thereof."    Trench  v.  Chenango  Hudson  River  Ins.  Co.  12  Cush.  428. 

Co.  Ins.  Co.  7  Hill,  124.    But  see  contra,  (J)  Draper  v.  Charter  Oak  Ins.  Co.  2 

Jennings   v.  Chenango    Co.  Ins.  Co.  2  Allen,  669.      See  Denny  v.  Conway  Ins. 

Denio,  76.    In  Sheldon  v.  Hartford  Fire  Co.  18  Gray,  492:  Liberty  Hall  Assoc,  v. 

Ins.  Co.  22  Conn.  285,  where  the  policy  Housatonic  Ins.  Co.  7  Gray,  261. 

referred  to  the  survey  in  these  words:  {k)  Tebbetts  r.  Hamilton  Ins.  Co.  8 

"  Reference  is  had  to  survey  No.  88,  on  Allen,  669. 
file  at  the  office  of  the  Protection  Insui> 
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be  void  ^^  if  the  insured  shall  neglect,  for  the  term  of  thirty 
*  days,  to  pay  his  premium  note,  or  any  assessment  thereon,  *  428 
when  requested  to  do  so  by  mail  or  otherwise,  the  policy 
is  avoided  by  the  neglect  of  the  assured  for  thirty  days,  after  a 
written  request  for  payment  deposited  in  the  post-office,  prepaid, 
and  duly  directed  to  him,  would  in  due  course  of  mail  reach  the 
place  of  residence  as  set  forth  in  the  policy,  whether  he  received 
such  request  or  not.  (T)  ^ 

A  large  proportion  of  the  contracts  of  insurance  against  fire 
are  made  through  agents  of  the  insurers.  The  general  principles 
of  the  law  of  agency  apply  to  all  such  transactions ;  and  it  is 
strongly  insisted  that  the  insurers  are  estopped  from  taking  ad- 
vantage of  the  acts  of  their  agents,  done  within  the  scope  of  their 
authority.  (II)  ^    A  policy  made  and  delivered  by  an  agent,  with 

(/)  Lothrop  V.  Greenfield  Inf.  Co.  2  241 ;  New  England  Fire  Ins.  Co.  v.  Schett- 
Allen,  82.  ler,  88  HI.  106;  Rowlej  v.  Empire  Ins. 

(U)  Seal  o.  Park,  &c  Ins.  Co.  16  Wis.    Co.  86  N.  Y.  650. 


1  Supple  V.  Iowa  State  Ins.  Co.  S8  la.  89,  decided  that  a  failure  to  paj 
ments  on  a  premium  note,  when  on  such  foilnre  the  insurance  company  had  the  option 
to  sue  for  the  note  or  cancel  the  policy,  does  not  authorise  an  annulling,  without  notice 
to  thepoUcy-holder. 

*  THuu,  such  an  agent's  authority  cannot  be  limited  by  special  instructions,  unless 
the  insured  has  notice  of  such  limitation.  So.  Life  Ins.  Co.  v,  McCain,  96  U.  S.  84 ; 
U.  S.  life  Ins.  Co.  r.  Advance  Co.  80  Ul.  549 ;  Alman  v.  Phoenix  Ins.  Co.  27  la.  208. 
And  his  knowledge  of  errors  upon  which  a  policy  issues  binds  the  company,  if  the  insured 
is  innocent.    Union  Ins.  Co.  v.  Wilkinson,  18  Wall.  222 ;  American  Ins.  Co.  v.  Mahone, 

21  Wall.  152;  Eames  v.  Home  Ins.  Co.  94  U.  S.  621;  Qermania  Ins.  Co.  v.  McKee, 
94  Ul.  494;  Pechner  v.  Phoenix  Ins.  Co.  65  N.  T.  195;  Biiller  v.  Mut.  Ben.  Ins.  Co. 
81  la.  216 ;  Planters'  Ins.  Co.  v,  Deford,  88  Md.  382 ;  Dayton  Ins.  Co.  r.  McGookey, 
88  Ohio  St  555;  Hadley  o.  N.  H.  Ins.  Co.  55  N.  U.  110;  Farmers'  Ins.  Co.  o.  Taylor, 
78  Penn.  St  842 ;  Hayward  v.  National  Ins.  Co.  52  Mo.  181 ;  N.  A.  Ins.  Co.  v.  Throop, 

22  Mich.  146 ;  Winans  v.  AUemainia  Ins.  Co.  38  Wis.  342.  An  agent  to  receive  appu* 
cations,  take  risks,  settle  terms,  and  issue  policies,  is  looked  upon  as  a  general  agent 
while  so  acting,  Pimey  v.  Olen's  Falls  Ins.  Co.  65  N.  T.  6 ;  and  may  orally  agree  to  renew, 
Baubie  v.  £tna  Ins.  Co.  2  Dillon,  156;  and  to  issue  a  policy,  Angel  i;.  Hartford  Ins. 
Co.  59  N.  Y.  171 ;  may  act  through  clerks.  Eclectic  Ins.  Co.  t;.  Fahrenkrg,  68  III.  468; 
Mayer  v.  Mutual  Ins.  Co.  88  la.  804 ;  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  479 ;  may 
warn  conditions  in  the  policy,  Winans  t;.  AUemainia  Ins.  Co.  88  Wis.  842 ;  Roberts  v. 
Continental  Ins.  Co.  41  Wis.  821 ;  Shaibr  v.  Phoenix  Ins.  Co.  58  Wis.  361 ;  as  a  condi- 
don  that  change  in  title  or  possession  will  ayoid  the  policy,  Miner  v.  Phoenix  Ins.  Co. 
27  Wis.  693 ;  or  that  the  insured  may  procure  insurance  in  other  companies,  Schomer 
p.  Hekla  Ina  Co.  50  Wis.  575;  but  may  not  waiye  a  preliminary  proor  of  loss,  Lohne^ 
r.  Ins.  Co.  of  N.  A.  121  Mass.  489.  That  an  insurers  agent  is  not  the  agent  of  the 
insured,  though  so  stipulated  in  the  policy  or  by-laws,  see  £ilenl)erger  v.  Protection  Ins. 
Co.  89  Penn.  St  464;  Union  Ins.  Co.  o.  Chipp,  98  HI.  96;  Planters'  Ins.  Co.  p.  Myers, 
55  Miss.  479;  that  he  is,  see  Alexander  v.  Qermania  Ins.  Co.  66  N.  T.  464.  But 
see  Whited  v,  Oermania  Ins.  Co.  76  N.  T.  415. — JEtna  Ins.  Co.  v,  Olmstead,  21 
Mich.  246,  decided  that  if  an  insurance  agent,  assuming  to  know  what  information 
an  insurance  company  required,  after  being  ihrnbhed  Dy  the  insured  with  all  the 
focts,  without  any  concealment,  filled  out  the  application  and  assured  the  insured 
that  it  correctly  embodied  the  Acts  giyen  by  him,  thas  indndng  him  to  sign  it,  and 
receiyed  and  retained  the  premium,  the  insurer  could  depriye  the  insured  of  indem- 
nity by  reason  of  the  agent's  fraud,  unskilfolness,  or  carelessness.  A  condition  ayoidint; 
a  policy,  if  the  premises  "  become  yacant  or  unoccupied,"  is  waiyed  if  the  insurance 
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a  clause  proyiding  that  it  takes  effect  when  approved  by  tibie  gen- 
eral agent  of  the  company,  which  policy  the  general  agent  disap- 
proved and  directed  the  withdrawal  thereof ,  holds  the  insurers,  if 
the  disapproval  is  not  made  known  to  the  insured  until  after  the 
loss,  (/m)  ^  Even  an  oral  contract  of  insurance  for  one  year, 
made  by  an  agent,  was  held  valid.  (In) 


B.  —  Cfthe  Description  of  the  Property  Insured. 

If  a  policy  of  fire  insurance  contain  a  scale  of  premiums,  calcu- 
lated upon  what  is  regarded  by  the  insurers  as  the  greater  or 
lesser  risk  of  fire  in  different  classes  of  buildings,  or  goods,  or 
other  property,  and  an  insured,  even  by  an  innocent  and  uninten- 
tioival  error,  puts  the  property  he  wishes  insured,  in  a  class  lower 
in  risk  and  in  the  premium  required  than  that  in  which  it  be- 
longs according  to  the  classification,  this  has  the  effect  of  a 
breach  of  warranty,  and  discharges  the  insurers,  (m) 

other  property,  or  certain  employments  of  such  buildings  or  prop- 
erty, as  hazardous  or  extra-hazardous,  the  insurers  are  so  far  con- 
trolled by  their  own  enumeration,  that  it  would  be  very  difficult 
for  them,  if  not  impossible,  to  show  that  other  things  should  have 
been  enumerated;  and  from  the  cases  it  would  seem  that  the 
courts  are  disposed  to  make  rather  a  strict  construction  of  the 
terms  used.  But,  on  the  other  hand,  the  insured  could  not  be 
permitted  to  show  by  evidence,  that  things  which  the  policy  called 
hazardous  or  extra-hazardous,  were  not  so  in  fact,  (n)  • 

{Im)  Int.  Co.  V.  Webster,  d  Wftllftce,  Macmorran,  8  Dow,  256.    See,  howerer, 

129.  Farmers  Ins.  Co.  v.  Snjder,  10  Wend. 

{In)  Sanborn  v.  Firemen's  Ins  Co.  16  481,  and,  generally,  Lee  v.  Howard  Ins. 

Gray.  448.    The  defendant  company  was  Co.  3  Gray,  688;  Macomber  v.  Howard 

auchorized  by  its  charter  to  make  con-  Ins.  Co.  7  id.  267. 
tracts  of  insurance  under  the  signature         (n)  New  York  Ins.  Co.  v.  Langdon,  6 

of  the  president,  or  some  duly  authorized  Wend.  628,  627,  Sutheriand,  J. :  "  It  was 

person.  an  express  provision  of  the  policy  in  this 

(m)  Fowler  r.  ^tna  Ins.  Co.  6  Cowen,  case,  that  if  the  building  insured  should 

673,  7  Wend.  273;  Wood  v.  Hartford  Ins.  at  any  time  during  the  continnanoe  of 

Co.  18  Conn.  638;  Newcastle  Ins.  Co.  v  the  policy,  be  appropriated,  applied,  or 

agent  knew  that  the  premises  were  unoccupied  at  the  date  of  the  policy,  or  made  the 
insurance  without  refierence  to  the  subject  of  occupation.  Short  v.  Home  Ins.  Co.  90 
N.  Y.  16.  —  As  to  whether  the  facts  stated  showed  a  new  oral  contract  of  insuraaoe  ta 
rrssenfi,  or  a  waiver  of  conditions  of  policy  by  agent,  see  Tayk>r  v.  Phosniz  Ins.  Co.  47 
Wis.  365. 

^  But  see  Morse  v.  St.  Paul  Ins.  Co.  81  Minn.  407. 

s  In  Reynolds  v.  Commerce  Ins.  Co.  47  N.  Y.  597,  the  words  "estra  haianioiis"  in 
a  policy  were  construed  to  mean  "  specially  hinrdous." 
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*  Where  the  policy  describes  the  insured  as  engaged  in    *  424 
a  certain  trade  or  business,  it  has  been  held,  that  he  is  per- 
mitted, by  implication  of  law,  to  keep  and  use  all  articles  necessary 
for  the  customary  carrying  on  of  such  trade,  although  such  goods 
are  classed  as  extra-hazardous,  (o)  ^ 

The  description  of  the  property  would  generally  have  force, 
not  only  as  a  warranty  for  the  present,  but  as  a  warranty  for  the 
future.  Principles  somewhat  akin  to  those  of  deviation  in  the 
law  of  marine  insurance,  are  applicable  to  this  question.  There 
must  be  no  change  of  risk.  Thus,  where  the  property  was  stated 
to  be  '^  a  tavern  bam,"  and  the  insured  permitted  it  to  be  used  as  a 
livery  stable,  the  insurers  were  discharged.  (^)    But  in  this  case^ 

used,  to  or  for  the  purpose  of  carryinp^  ordinary  incidents  of  that  business,  it 

on,  or  exercising  therein  anj  trade,  bust-  would  seem,  were  allowable ;  not  being 

ness,  or  Tocation,  denominated  hazardous,  prohibited,  the  partj  had  a  right  to  keep 

or  eztra-haxardous,  or  specified  in  the  a  grocery  store,  and  to  conduct  it  in  the 

memorandum  of  special  rates  in  the  pro-  usual  manner.     The  cases  of  Suckley  v. 

posals  annexed  to  the  policy,  or  for  the  Furse,  16  Johns.  842,  and  Kensington 

purpose  of  storing  therein  any  of  the  v.  Inglis,  8  East,  278,  sanction  this  prin- 

articles,  goods,  or  merchandise,  in  the  ciple." 

same  proposals  denominated  hazardous  (o)  Harper  v.  Albany  Ins.  Co.  17  N.T. 

or  extra-hazardous,  or  included  in  the  104 ;  Bryant  v,  Poughkeepsie  Ins.  Co.  17 

memorandum  of  special  rates,  the  policy  N.  Y.  2Q0.      See  Washington  Ins.  Co.  v. 

should  cease  and  be  of  no  force  or  effect  Merchants  Ins.  Co.  5  Oliio  State,  460 ; 

The  trade  or  business  of  a  grocer  is  not  Archer  v.  Merchants,  &c.  Ins.  Co.  48  Mo. 

mentioned  or  specified  in  the  proposals  484 ;  Viele  u,  Germania  Ins.  Co.  20  la. 

annexed  to  the  policy.    It  was  not,  there-  9.     But  see  contra,  Macorober  v.  Howard 

fore,  a  prohibited  trade.    Exprtuio  unius.  Ins.  Co.  7  Gray,  267  ;    Whitmarsh  v. 

exduMio  est  alterius.     The  enumeration  oi  Charter-Oak  Ins.  Co.  2  Alien,  681 ;  Elliot 

certain  trades,  or  kinds  of  business,  as  v.  Hamilton  Ins.  Co.  18  Gray,  139. 

prohibited  on  the  groimd  of  being  hazard-  {p)  Hobby   v.  Dana,   17    Barb.  111. 

ons,  is  an  admission  that  all  other  kinds  Where  a  building  insured  by  a  company 

are  lawful  under  the  contract.    The  case  was  represented,  at  the  time  of  effecting 

of  Baker  v,  Ludlow,  2  Johns.  Cas.  288,  the  insurance,  as  connected  with  another 

is  precisely  in  point.     There  dried  fish  building  on  one  side  only,  and  before  the 

were  enumerated  in  the  memorandum  loss  happened  it  became  connected  on 

clause  as  free  from  average,  send  all  other  two  sides,  the  policy  was  held  not  to  be 

articles  perishable  in  their  own  nature,  avoided  unless  the  risk  thereby  became 

It  was  held,  that  the  naming  of  one  de-  greater.      Stetson  v.  Mass.  Ins.   Co.   4 

scription  of  fish  implied  that  other  fish  Mass.    880,    887,    per   ScufoU,  J.     And 

were  not  intended;  and  that  the  subse-  whether  such  slterations    increase   the 

quent  words,  'all  other  articles  perishable  risk,  is  a  question  for  the  jury.    Curry  o. 

in  their  own  nature,'  were  not  applicable  Commonwealth  Ins.  Co.  10  Pick.  636. 

to  the  articles  previously   enumerated,  The  following  cases  sustain  the  doctrine, 

and  did  not  repel  the  impucation  arising  that  an  alteration  which  increases  the  risk 

from  the  enumeration  of  them.    In  Doe  avoids  the  policy.     Jones'  Manufactur- 

V.  Laming,  4  Camp.  70,  Lord  EUenborough  ing  Co.  v.  Manufacturers  Ins.  Co.  8  Cush. 

held,  that  a  coffee-house  was  not  an  inn,  82 ;  Perry  Co.  Ins.  Co.  o.  Stuart,  19  Penn. 

within  the  meaning  of  a  policv  of  in-  State,  46;  Jefferson  Co.  Ins.  Ca  v.  Co- 

surance   against  fire,  enumeratmg   the  theal,  7  Wend.  72 ;  Grant  v.  Howard  Ins. 

trade  of  an  inn-keeper,  with  others,  as  Co.  6  Hill,  10 ;  Allen  v.  Mutual  Ins.  Co. 

doubly  hazardous,  and  not  covered  by  2  Md.  126,  128.     See  Sillem  v.  Thom- 

the  policy.     If  the  business  of  a  grocer  ton,  8  Ellis  &  B.  868, 20  £ng.  L.  &  Eq. 

is  Dot  prohibited  under  the  policy,  the  288. 

1  Mershon  v.  National  Ins.  Co.  84  la.  87. 
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evidence  was  offered  and  received,  showing  that  a  livery 
*  425    stable  was  materially  more  hazardous  than  a  tavern  *  bam. 

It  is  not  easy  to  draw  a  precise  rule  from  the  authorities, 
but  the  principles  of  insurance  law  would  lead  to  the  conclusion, 
that  if  the  statement  was  a  warranty,  no  question  could  arise  as 
to  its  materiality ;  whereas,  if  it  was  only  a  representation,  this 
question  would  be  proper.  (9) 

Words  looking  to  the  future  might  be  such  as  not  to  create  a 
warranty  on  the  part  of  the  insured,  but  only  to  give  him  a  per- 
mission. Thus,  ^^  at  present  occupied  as  a  dwelling-house,  but  to 
be  hereafter  occupied  as  a  tavern,  and  privileged  as  such,"  is  not 
a  warranty  that  it  shall  be  a  tavern,  but  only  permission  that  it 
may  be.  (r)  And  an  insurance  of  "  a  dwelling-house  "  is  no  war- 
ranty that  the  building  shall  continue  to  be  used  as  a  dwelling- 
house,  (rr}  ^    So  if  the  whole  policy  would  prohibit  the  storing 


(a)  Glendale  Woollen  Co.  v.  Protec- 
tion Ins.  Co.  21  Conn.  19. 

(r)  Catlin  v,  Springfield  Ins.  Co.  1 
Sumner,  434.  Where  the  premises  were 
described  in  the  application  and  policy 
as  occupied  bj  A  as  a  private  dwelling, 
this  was  heid  not  to  be  a  warranty  of  the 
continuance  of  the  occupation  during  the 
risk,  and  the  insurers  were  hefd  liable, 
although  the  loss  happened  after  the 
occupant  had  left  the  premises  vacant. 
O'Neil  V.  Buffalo  Ins.  Co.  8  Const.  122. 
In  Rafterty  v.  New  Bran.  Ins.  Co.  8  Har- 
rison, 480,  it  was  heidf  that  it  is  not  a 
violation  of  a  policy  of  insurance,  that 
a  house  insured  as  a  dwelling-house,  was 
afterwards  occupied  as  a  boarding-house, 
if  boarding-houses  are  not  in  the  list  of 
prohibited  occupations.  A  change  of 
tenants,  the  policy  being  silent  on  the  sub- 
ject, does  not  invalidate  it,  though  the 
first  tenant  may  be  a  prudent,  and  the 
second  a  grossly  careless  man.  Gates  v. 
Madison  Co.  Ins.  Co.  1  Seld.  466.    If  the 


insurer  is  informed  that  the  premises  are 
to  be  occupied  by  tenants,  it  seems  that 
there  is  an  implied  agreement  on  his 
part,  that,  if  the  insured  uses  reasonable 
care  and  diligence  in  the  selection  of 
trustworthy  tenants,  and  in  the  general 
management  of  the  premises,  the  insur- 
ance should  not  be  affected  by  acts  done 
by  the  tenants  without  his  knowledge  or 
consent.  White  v.  Mutual  Ins.  Co.  8 
Gray,  566.  And  when  the  policy  is  made 
void  whenever  the  risk  is  increased  by 
the  act  of  the  insured,  and  he  is  also  pro- 
hibited from  altering  the  building  with- 
out the  consent  of  the  company,  he  may 
recover  in  case  of  loss,  notwithstanding 
an  alteration  and  an  increase  of  risk 
made  by  a  lessee  of  the  building,  pro- 
viding It  is  made  without  the  knowledge 
of  the  insured.  Sanford  v.  Mechanics 
Ins.  Co.  12  Cush.  641. 

{rr)  Cumberland,    &c.    Ins.     Co.    v. 
Douglas,  68  Penn.  St.  419. 


^  Browning  v.  Home  Ins.  Co.  71  N.  T.  508.  But  see  Alexander  v.  Germania  Ins. 
Co.  66  N.  Y.  464.  Nor  if  a  house  is  described  as  occupied  by  a  particular  person,  that 
it  shall  so  continue.  Liverpool,  &c  Ins.  Co.  v.  McGuire,  52  Miss.  227.  —  A  dwelling- 
house,  to  be  occupied  within  the  meaning  of  a  fire  insurance  policy,  must  be  used  by  hn- 
man  beings  as  their  customary  place  of  abode,  Herrman  v.  Adriatic  Ins.  Co.  85  N.  Y. 
162 ;  and  a  warranty  that  a  family  shall  occupy  a  house  throughout  the  year  is  not  ful- 
filled by  workmen  lodging  therein,  and  taking  their  meals  elsewhere,  Poor  t*.  Humboldt, 
125  Mass.  274.  See  Cook  v.  Continental  Ins.  Co.  70  Mo.  610.  That  temporary  vacancy 
merely  is  not  "  removal,"  see  Cummins  v.  Agricultural  Ins.  Co.  67  N.  i .  260.  — 
Where  a  man  and  family  visited  a  sick  daughter  for  twelve  days,  and  engaged  a  person 
to  look  after  their  house  daily,  the  house  did  not  "  become  vacant  or  unoccupied,"  vnthin 
a  clause  avoiding  an  insurance  polirv  therefor.  Stupetski  v.  Transatlantic  Ins.  Co.  43 
Mich.  d7S.     See  Whitney  v.  Black  River  Ins.  Co.  72  N.  Y.  117 ;  Parmalee  v.  Hofiinan 
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of  certain  goods,  the  construction  would  be  that  this  meant  storing 
them  in  considerable  quantities;  and  not  the  keeping  a 
small  quantity  on  hand  for  sample  or  retail.  (»}  ^  It  *  may  be    *  426 


(i)  New  York  Ins.  Co.  v,  Langdon,  6 
Wend.  623,  627,  1  HaU,  226.  It  was  held, 
in  this  case,  that  the  word  "storing" 
applied  onlj  where  the  storing  or  sale- ' 
keeping  is  the  sole  or  principal  object  of 
the  deposit,  and  not  where  it  is  merely 
incidental,  and  the  keeping  is  only  for 
the  purpose  of  consumption.  This  defi- 
nition has  been  adopted  by  the  courts. 
Thus,  where  oils  and  turpentine,  which 
were  classed  among  hazaraous  or  extra- 
hazardous articles,  were  introduced  for 
the  purpose  of  repairing  and  painting  the 
dwelling  insured,  and  the  dwelling  was 
burned  while  being  so  repaired,  the  in- 
surers were  held  liable.  O'Neil  v.  Buffalo 
Ins.  Ca  8  Comst.  122 ;  Lounsbury  v. 
Protection  Ins.  Co.  8  Conn.  459.  Wliere 
a  policy  of  insurance  contained  a  clause 
suspending  the  operations  of  the  policy 
in  case  the  premises  should  be  appropri- 
ated, applied,  or  used  to  or  for  the  pur- 
pose of  storing  or  of  keeping  therein  any 
of  the  articles  describea  as  hazardous, 
one  of  the  buildings  insured  being  occu- 
pied by  a  card-machine,  it  was  held,  that 
the  mere  fact  that  a  small  quantity  of 
undressed  flax  (although  a  hazardous  ar- 
ticle), had  been  permitted  to  remain  in 
the  basement  of  the  carding-machine 
building,  since  the  removal  of  the  flax- 
dressing  machinery  from  such  basement 
a  few  days  prior  to  the  issuing  of  the 
policy,  was  not  conclusive  evidence  that 
the  building  was  appropriated,  applied, 
or  used  for  storing  or  keeping  flax  with- 
in the  meaning  of  those  terms  as  used  in 
the  policy,  and  that  leaving  the  small 
pile  of  undressed  flax  in  the  building, 
with  no  purpose  of  having  it  regularly 
stored  or  kept  there,  would  not  contra- 
vene the  terms  of  the  policy.  Parker^  J., 
dissented,  being  of  opmion  that  the  case 
came  within  the  term  "  keeping,"  intro- 
duced into  the  policy.  Hynds  v.  Schen- 
ecudy  Co.  Ins.  Co.  16  Barb.  119.  The 
keeping  of  spirituous  liquors  in  the 
building  insureo,  for  the  purpose  of  con- 
sumption or  sale  by  retail  to  boarders 
and  others,  is  not  a  storing  within  the 


meaning  of  the  policy.    Rafferty  v.  New 
Brunswick  Ins.  Co  8  Harrison,  480.    See 
Williams  v.  New  England  Ins.  Co.  31 
Haine,  225;  Allen  v.  Mutual  Ins.  Co.  2 
Md.  125;  Billings  v.  Tolland  Co.  Ins.  Co. 
20  Conn.  189 ;  Duncan  v.  Sun  Ins.  Co.  6 
Wend.  488.     In  England,  there  is  not 
complete  harmony  in  the  decisions.    The 
earliest  case  is  Dobson    u.  Sotheby,   1 
Moody  ft  M.  90.    The  policy  was  effected 
on  premises  "  wherein  no  fire  is  kept  and 
no  hazardous  goods  are  deposited,"  and, 
provided  that  "  if  buildings  of  any  de- 
scription insured  with  the  company,  shall 
at  any  time  after  such  insurance  be  made 
use  of  to  store  or  warehouse  any  hazard- 
ous goods  without  leave  from  the  com- 
pany, the  policy  should  be  forfeited." 
These  words  were  heid  to  mean  the  habit- 
ual use  of  Are  or  the  ordinary  deposit  of 
hazardous  goods,  not    their    occasional 
introduction  for  a   temporary  purpose 
connected  with  the  occupation   of   the 
premises,  so  that  the  policy  was  not  viti- 
ated by  bringing  a  tar  barrel  and  lighting 
a  fire  in  order  to  effect  repairs,  in  con- 
sequence of    which    the   loss  occurred. 
Where  the  premises  insured  were  a  gran- 
ary and  a  **  kiln  for  drying  com  in  use," 
and  the  policy  was  to  be  forfeited  unless 
the  buildings  were  accurately  described, 
and  the  trades  carried  on  therein  speci- 
fied, it  was  fuldy  although  proved  that  a 
higher  premium  was  exacted  for  a  bark- 
kiln  than  a  malt-kiln,  and  that  the  latter 
was  more  dangerous,  and  the  loss  hap- 
pened from  the  use  of  the  kiln  in  drying 
the  bark,  that  a  temporary  and  gratuitous 
permission  to  a  friend  to  dry  bark  in  the 
kiln,  did  not  avoid  the  policy.      Shaw  v- 
Robberds.  6  A.  &  E  75.      See  Barrett  v. 
Jermy,  3  Exch.  635.      The  authority  of 
these  cases  has  been  diminished  by  a  re- 
cent decision  of  the  Court  of  Exchequer, 
under  a  condition  providing  that,  in  case 
any  steam-engine,  stove,  &c.,  or  any  other 
description  of   fire-heat  be   introduced, 
notice  thereof  must  be  given,  and  every 
such  alteration  must  be  allowed  by  in- 
dorsement, and    any   further   premium 


Ins.  Co.  54  N.  Y.  193 ;  Franklin  Ins.  Co.  v.  Martin,  11  Vroom,  568;  Ash  worth  v.  Build- 
ers' Ins.  Co.  112  Muss.  422. 

^  Morse  v.  Buffalo  Ins.  Co.  30  Wis.  534,  was  to  the  point  that  a  policy  on  a  steam- 
boat, prohibiting  the  use  or  keeping  of  "  gonpowder,  camphene,  spirit-pas,  naphtha,  ben- 
sine,  bensole,  chemical,  crude,  or  refined  coal  or  earth  oils,"  was  not  avoided  by  the  use 
of  kerosene  oil  to  light  the  cabin  and  saloon.  See  Mears  r.  Humboldt  Ins.  Co.  92  Penn. 
St.  15,  as  to  the  construction  of  the  words  "  keep  or  have  "  and 
policy. 


"  use  "  in  an  insurance 
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said  generally,  that  warranties,  restrictions,  or  declarations, 
*  427   of  this  kind,  are  construed  somewhat  liberally  towards  *  the 

which  the  alteration  may  occasion,  must  to  confine  the  introduction  of  the  steam- 
be  paid,  otherwise  no  benefit  will  arise  to  engine  to  its  intended  use  as  an  instru- 
the  assured  in  case  of  loss.   The  assured,  ment  or  auxiliary  in  carrying  on  the 
who  was  a  cabinet-maker,  placed  a  small  business  in  the  premises  insured.    If  a 
engine  on  the  premises,  wlUi  a  boiler  at*  construction  had  already  been  put  on  the 
tached,  and  used  it  in  a  heated  state  for  clause  precisely  similar  in  any  decided 
the  purpose  of  turning  a  lathe,  not  in  the  case,  we  should  defer  to  that  authority, 
course  of  his  business,  but  for  the  pur-  But,  in  truth,  there  is  none.      All  the 
pose    of    ascertaining    by    experiment  cases  upon  this  subject  depend  upon  the 
whether  it  was  worth  his  while  to  buy  it  construction  of  different  instruments,  and 
to  be  used  in  that  business ;  and  after  the  there  is  none  precisely  like  this.    Indeed, 
engine  had  been  on  the  premises  for  ser-  it  seems  not  improbable  that  the  terms 
eru  days,  a  fire  happened.      It  was  hM  of  this  policy  have  been  adopted,  as  sug- 
that  a  policy    was    avoided,  and    that  gested  by  Sir  F.  Thenger,  to  prevent  the 
whether  the  engine  was  introduced  for  effect  of  previous  decisions ;  the  provision 
experiment  as  an  inmroved  means  of  car-  that '  no  description  of  fire-heat  shall  be 
ry ing  on  the  plaintiff's  business,  whether  introduced '  in  consequence  of  the  ruling 
used  for  a  longer  or  shorter  time,  or  of  Lord  Tenterden^  in  Dobson  p.  Sotheby. 
whether  the  fire  was  occasioned  by  the  1  Moody  ft  M.  90,  and  the  addition  of 
working  of  the  steam-engine  or  not,  were  '  process  or  operation '  to  trade  or  busi- 
immaterial  questions.      Glen  v.  Lewis,  8  ness,  to  prevent  the  application  of  that 
Exch.  607,  20  £ng.  L.  &  £q.  364,  Parke,  of  Shaw  v.  Robberds,  6  A.  &  £.  75.    The 
B.:  "  Now  the  clause  in  question  implies,  latter  case  is  the  only  one  which  ap- 
that  the  simple  introduction  of  a  steam-  proaches  the  present     One  cannot  help 
engine,  without  having  fire  applied  to  it,  feeling  that  the  construction  of  the  pol- 
will  not  affect  the  policy ;  but  if  used  icy  in  that  case  may  have  been  somewhat 
with  fire-heat,  it  will ;  and  nothing  being  influenced  by  the  apparent  hardship  of 
said  about  the  intention  of  the  parties  as  avoiding  it,  by  reason  of  the  accidental 
to  the  particular  use  of  it,  ana  as,  if  it  and  charitable  use  of  the  kiln,  the  sul> 
be  usea,  the  danger  is  precisely  the  same,  ject  of  the  insurance.     The  court  con- 
with  whatever  object  it  is  used,  it  seems  sidered  the  conditions  in  that  case   to 
to  us  that  it  makes  no  difference  whether  refer  to  alterations,  either  in  the  build- 
it  is  used  upon  trial  with  the  intent  of  iugs  or  the  business,  and  to  those  only, 
ascertaining  whether  it  will  succeed  or  Here  the  introduction  of  steam-engines, 
not,  or  as  an  approved  means  of  carrying  or  any  other  description  of  fire-heat,  is 
on  the  plain tiirs  business,  nor  does   it  specifically  pointed  at,  and  expressly  pro- 
make  any  difference  that  it  is  used  for  a  vided  for.    If,  in  that  case,  the  condition 
longer  or  a  shorter  time.     The  terms  of  had  been  {inter  a/iVi)  that  no  bark  should 
the  conditions  apply  to  the  introduction  be  dried  in  the  kiln,  without  notice  to  the 
of  a  steam-engine  in  a  heated  state  at  any  company,  which  would  have  resembled 
time,  without  notice  to  the  company,  so  this  case,  we  are  far  from  thinking  that 
as  to  afford  an  opportunity  to  them  to  the  court  could  have  held  that  the  dry- 
ascertain  whether  it  will  increase  the  risk  ing  which  took  place,    did   not   avoid 
or  not.    The  clause  proceeds  to  provide  the  policy,  by  reason  of  being  an  ex- 
that  every  such  alteration  must  be  al-  traordinary  occurrence   and  a   charity, 
lowed  by  indorsement  on  the  policy,  and  We  are  therefore  of  opinion,  that  the  de- 
the  premium  paid,  and  if  not,  no  benefit  fendant  is  entitled  to  our  judgment,  and 
will  arise  to  the  insured  in  case  of  loss,  that  the  material  part  of  the  second  plea 
The  expression  '  alteration '  is  inaccurate ;  is  proved."     See  Sillem  v.  Thornton,  3 
but  it  obviously  n>eans  to  embrace  all  the  Ellis  &  B.  868.      Where  there   was  a 
circumstances  before  mentioned,  though  warranty   that  certain  mills  should  be 
all  are  net,  properly  speaking,  altera-  worked  "  by  day  only,"  a  plea  that  a 
tions.      This  appears  to  be  the  natural  '*  steam-engine    and    horizontal    shafts, 
and  ordinary  construction  of  this  part  of  being  parts  of  the  mills  were  worked  b^ 
the  contract,  and  it  is  far  from  unreason-  night,"  was  adjudged  bad,  because   it 
able.     In  such  cases,  which  are  unques-  did  not  appear  that  the  mills  were  worked 
tionably  likely  to  increase  the  risk,  the  "  as  a  part  might  always  be  at  work  to 
company  stipulate  for  notice   in   clear  supply  water.      Marall  v.  Mitford,  6  A. 
terms,  in  order  that  they  may  consider  &  E.  670.      See  Whitehead  r.  Price.  2 
whether  they  will  continue  their  liability,  Cromp.  M.  &  H.  447.    The  description  in 
and  on  what  terms.   There  is  not  a  word  an  application  for  insurance  of  a  building 
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insured,  and  somewhat  strictlj  towards  the  insurers.^  It  would  be 
reason  enough  for  this,  that  the  insurers  frame  the  policy  as  they 
choose,  and  may  make  its  language  as  strict  as  they  think  proper. 

The  words  which  describe  the  property  insured,  are  construed 
according  to  the  common  meaning  of  such  words  as  they  are 
commonly  used ;  thus  ^^  merchandise  "  does  not  include  any  fixed 
or  movable  implements,  then  in  the  store,  but  only  what  was 
bought  to  be  sold  again,  (m) 

A  question  may  arise  in  fire  policies,  as  in  marine  poUcies,  in 
regard  to  the  termini  of  the  risk.  This  must  generally  relate  to 
the  time  when  the  policy  begins,  when  it  attaches,  and  when  it 
terminates,  (t)  It  may  also  relate  to  circumstances,  if  the  policy 
provides  expressly  or  by  suj£cient  implication,  that  it 
*  shall  attach  when  certain  circumstances  occur,  and  shall  *  428 
continue  only  so  long  as  they  exist.  Or  it  may  apply  to 
place,  if  that  be  designated  or  indicated.^  In  a  recent  English 
case,  a  ship  lying  in  the  Victoria  Dock,  was  insured  for  three 
months ;  with  liberty  to  go  into  a  dry  dock  for  repair.  The  ship 
went  down  the  Thames  to  a  dry  dock,  but  could  not  get  in  with- 
out having  her  paddles  removed.    This  was  done,  and  she  went 


that  is  used  "  for  the  manufacture  of  lead 
pipe  only,"  includes  the  manufacture  of 
wooden  reels  on  which  to  coil  the  lead 
pipe,  if  essential  to  the  reasonable  and 
proper  carrying  on  of  the  business  of 
manufacturing  lead  pipe.  Collins  v. 
Charlestown  Ins.  Co.  10  Gray,  155.  A 
buUding  was  insured  as  holding  machin- 
ery for  making  barrels.  The  policy 
proTided  that  if  the  premises  were  ap- 
propriated or  used  for  carrying  on  the 
trade  of  a  carpenter,  the  policy,  so  long 
as  the  premises  were  so  appropriated  or 
used,  should  cease  and  be  of  no  effect 
Machinery  to  make  boxes  was  put  in, 
and  boxes  were  nuule.  But  for  two 
months  before  the  fire,  the  machinery, 


though  ready  for  use,  was  not  used.  The 
insurers  were  held.  U.  S.  F.  ft  M.  Ins. 
Co.  V,  Kimberly,  34  Md.  224. 

(n)  Kent  t;.  London  Ins.  Co.  26  Ind. 
204. 

(t)  A  policy  of  insurance  which  is  ex- 
pressed to  be  from  the  first  day  of  a 
specified  month  in  a  given  year  to  the 
same  day  of  the  same  month  and  year, 
may  be  shown  by  reference  to  the  in- 
dorsements made  by  the  insurers  on  the 
back  of  the  policy,  to  the  application 
which  is  made  part  of  the  policy,  and  to 
the  amount  of  the  premium  and  deposit 
note,  to  be  an  insurance  for  a  different 
time.  Liberty  Hall  Association  v,  Hou- 
satonic  Ins.  Co.  7  Gray,  261. 


^  Thus  a  continaing  warranty  in  a  policy  of  insurance,  the  breach  of  which  (whether 
injurious  to  the  insurer  or  not)  avoids  the  policy,  being  in  the  nature  of  a  forfeiture, 
must  be  construed  as  strongly  against  the  insurer,  and  as  favorably  for  the  insured, 
as  itt  terms  will  reasonably  permit     Wakefield  v.  Orient  Ins.  Co.  50  Wis.  532. 

'The  removal  of  goods  insured  from  the  place  described  will  avoid  the  policy  nnlesii 
the  insurance  company,  after  notice  thereof,  recognizes  its  validity.  Harris  v.  Royal 
Ina  Co.  53  la.  236 ;  Williamsburg  Ins.  Co.  v.  Cary,  83  HI.  453.  But  where  a  policy 
covered  a  phaeton  "  contained  in  a  frame  bam,"  and  the  phaeton  was.  burned  while  at 
a  shop  undergoing  repairs,  it  was  held,  nevertheless,  that  the  insured  could  recover  for 
the  loss.  McClner  o.  Girsjd  Ins.  Co.  43  la.  349.  In  Sawyer  v.  Dodge  County  Ins.  Co. 
87  Wis.  503,  a  policy  on  wheat  was  held  to  cover  wheat  on  after-acquired  land,  though 
not  adjoining  the  rest  of  the  farm ;  while  in  Providence,  &c.  R.  Co.  o.  Tonkers  Ins.  Co. 
10  Rk  L  74,  it  was  decided  otherwise,  although  such  after-acquired  land  adjoined. 
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in,  and  was  repaired.  She  then  came  out  into  the  Thames,  and 
while  stopping  there  to  hare  her  paddles  replaced,  took  fire  and 
was  destroyed  within  the  three  months.  The  plaintiff  sued  the 
insurers,  and  obtained  a  verdict ;  but  the  Court  of  Common  Pleas 
set  the  verdict  aside,  and  entered  a  nonnsuit,  on  the  ground  that 
the  policy  covered  the  ship  while  in  the  Victoria  Dock,  and  while 
in  the  dry  dock,  and  while  going  to  the  dry  dock  and  returning 
from  it,  but  not  while  she  was  stopping  in  the  river  to  have  her 
paddles  replaced,  (u)  ^  We  cannot  but  think  this  decision  open 
to  doubts. 

C.  —  Of  Alterations  in  the  Property. 

Many  cases  have  arisen  where  the  effect  of  alterations  in  the 
property  insured  is  considered.  The  general  rule  must  be,  that 
mere  alterations,  although  important  and  extensive,  do  not  of 
themselves  discharge  the  insurers.  But  they  would  have  this 
effect  if  expressly  prohibited,  because  they  would  then  be  a  breach 
of  warranty ;  and  they  would  have  this  effect,  although  not  ex- 
pressly  prohibited,  if  they  materially  increased  the  risk,  (v) 

If  the  alterations,  when  completed,  did  not  increase  the  risk, 
but  the  process  of  making  them  subjected  the  property  while  it 
was  going  on  to  an  increased  risk,  we  should  say  that  the  insurers 
would  be  discharged,  if  the  property  was  burned  by  reason  of  that 
increased  risk,  but  not  if  the  property  was  burned  during  the  time 
of  that  increased  risk,  but  from  a  totally  independent  cause. 

It  cannot  be  doubted,  however,  that  the  insured  may  have  the 
right,  under  many  circumstances,  of  increasing  the  risk 
*  429  *  during  the  policy,  and  subjecting  the  insurers  to  that  in- 
crease of  risk.  Thus,  when  a  dwelling-house  was  insured, 
and,  as  a  part  of  the  condition  and  circumstances  of  the  property 
in  the  description  thereof,  a  store  was  described  as  belonging  to 
the  same  owner,  and  near  the  dwelling-house,  and  the  store  burned 

(tt)  Pearson  v.  Commercial  Ass.  Co.  (r)  See  Young  r.  Washington  Co.  Ins. 

15  C.  B.  (X.  8.)  804.  Co.  14  Barb.  545;  Calvert  r.  Hamilton 

Ins.  Co.  1  Allen,  808,  and  cases  injra. 

1  Pearson  v.  Commercial  Ass.  Co.  suprOf  was  affirmed  in  the  Exchequer  Chamber  in 
L.  R.  8  C.  P.  548,  and  in  the  House  of  Lords  in  1  App.  Cas.  498.  See  Wingate  v.  Fos- 
ter, S  Q.  B.  D.  582.  "  While  loading  at  B."  was  declared  to  cover  the  period  while  the 
vessel  was  at  B.  for  the  purpose  of  loading,  whether  she  was  actnally  engaged  in  load- 
ing or  not,  in  Reed  v.  Merchants'  Ins.  Co.  96  U.  S.  28 ;  and  "  Port  risk,"  to  cover  a  ves- 
sel while  in  port  before  leaving  her  wharf  to  begin  her  voyage,  in  Nelson  v.  Sun  Ins.  Co 
71  N.  Y.  453. 
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down,  and  the  owner  rebuilt  it,  and  in  the  rebuilding  it  took  fire, 
and  the  dwelling-house  caught  from  it  and  was  destroyed,  the  in- 
surers were  not  discharged,  (w^ 

We  have  no  doubt  that  the  same  rule  would  apply  to  the  mak- 
ing of  proper  or  necessary  repairs ;  and  the  insured  would  have  a 
right  to  make  them  without  affecting  his  policy,  (x)  ^  Indeed, 
policies  now  not  unfrequently  give  to  the  insured  the  right  of 
making  repairs.  And  it  is  obvious  that  it  would  generally  be  for 
the  interest  of  the  insurers,  that  the  building  should  be  kept  in 
good  repair.  The  failure  of  the  insured  to  repair  a  defect  in  the 
building  arising  after  the  contract  is  made,  does  not  prevent  the 
assured  from  recovering,  unless  he  was  guilty  of  gross  negli- 
gence, (y)  It  would  always  be  safest,  however,  when  important 
repairs  are  contemplated,  to  give  notice  to  the  insurance  com- 
pany of  such  intention.  And  we  think  that  an  unreasonable  re- 
fusal on  their  part  to  allow  such  repairs  would  not  enlarge  their 
defence. 

It  is  held  that  a  covenant  against  alteration  is  broken,  and  the 
insurers  discharged,  although  the  alteration  is  made  by  a  tenant 
of  the  insured  without  his  knowledge,  (yy) 


D.  —  Of  Warranty y  BepresentationSj  and  Concealment. 

In  most  respects  the  law  of  warranty  and  representation  Is 
the  same  in  fire  as  in  marine  insurance.  A  warranty  is  a  part  of 
the  contract;  and  if  it  is  broken,  there  is  no  valid  contract, 


(w)  Tomig  V.  Washinffton  Co.  Ins. 
Co.  14  Barb.  645. 

(x)  See  Dobson  v.  Sothebj,  1  Moody 
ft  M.  00.  Where  a  fire  policy  was  con- 
ditioned to  become  roid  if  the  building 
inauied  should  be  used  for  the  purpose 
of  carrying  on  or  exercising  any  trade, 
business,  or  rocation,  denominated  haz- 
ardoos,  or  extra-hazardous,  or  specified 
in  the  memorandum  of  special  rates,  and 
the  memorandum  referrea  to  mentioned, 
among  other  things,  "  houses,  building  or 
repairing,"  it  was  kdd,  that  these  words, 
taken  in  connection  with  the  policy, 
most  be  understood  in  reference  to  car- 


rying on  the  trade  of  house-building,  or 
house-repairing,  in  or  about  the  building 
insured,  and  that  they  did  not  apply  to 
repairs  made  upon  the  building  itself. 
Grant  v.  Howard  Ins.  Co.  5  Hill,  10; 
O'Neii  V.  Buffalo  Ins.  Co.  8  Comst.  122; 
Jolly  V.  Baltimore  Equitable  Society,  1 
Harris  &  G.  295;  Allen  v.  Mutual  Ins.  Co. 
2  Md.  125, 128 ;  Lounsbury  v.  Protection 
Ins.  Co.  8  Conn.  450;  Billings  v.  Tolland 
Co.  Ins.  Co.  20  id.  180. 

(y)  Whitehurst   v.  FayetteyiUe    Ins. 
Co.  6  Jones,  852. 

iyy)  Diehl  9.  Adams  County  Ins.  Co. 
58  Penn.  St.  443. 


1  Franklin  Ins.  Co.  v.  Chicago  Ice  Co.  36  Md.  102, 121 ;  Rann  o.  Home  Ins.  Co.  59 
K.  T.  S87 ;  James  v.  Lycoming  Ins.  Co.  i  Clifford,  272.  See  Matson  v.  Farm  Building 
Ina.  Co.  0  Hon,  415. 
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*  480  •  and  it  makes  no  difference  that  the  thing  warranted  was 
less  material  than  was  supposed,  or  was  not  material  at 
all.  (z)  ^  A  warranty  may  be  for  the  present  or  for  the  future. 
It  may  be  also,  although  of  the  present  and  afl&rmatiye,  a  continu- 
ing warranty,  rendering  the  policy  liable  to  avoidance  by  a  non- 
continuance  of  the  thing  warranted  to  exist.  The  nature  of  the 
thing  warranted  generally  determines  this  question,  (a)  ^  Thus 
a  warranty  that  the  roof  of  a  house  is  slated,  or  that  there  are  only 
so  many  fireplaces  or  stoves,  would  generally,  at  least,  be  regarded 
as  continuing ;  but  a  warranty  that  the  building  was  a  certain  dis- 
tance from  any  other  building,  would  not  cause  the  avoidance  of 
the  policy,  if  another  house  should  be  built  within  the  distance, 
without  any  act  of  privity  of  the  insured.  (()  ' 


(z)  See  cues  muttm. 

(a)  See  Blood  v,  Howard  Ins.  Co.  12 
Gush.  472.  A  description  of  a  house  as 
occupied  by  a  particular  person,  is  not  a 
warranty  that  he  wiU  continue  to  occupy 
it.  Joyce  r.  Maine  Ins.  Co.  46  Maine, 
168.  See  also,  Prieger  v.  Exchange  Ins. 
Co.  6  Wis.  89. 

{b)  See  Alston  v.  Mechanics  Ins.  Co. 
4  Hill,  829.  A  statement  in  a  notice  of 
alterations  bv  the  assured,  that  a  ma- 
chine put  up  by  them  on  the  premises  is 
designed  "for  burning  hard  coal,"  will 
not  be  considered  an  agreement  to  bum 
hard  coal  only,  or  not  to  use  other  fuel, 
should  it  become  necessary,  and  can  be 


used  without  increasing  the  risk.  Tilloa 
V.  Kingston  Ins.  Co.  7  Barb.  670.  In  the 
application  for  insurance,  referred  to  in 
the  policy  as  forming  part  thereof,  it 
was  stated  thus:  "There  is  one  stoye- 
pipe  passed  through  the  window,  at  the 
side  of  the  building.  There  wUl,  how- 
ever, be  a  stOTe  chimney  built,  and  the 
pipe  will  pass  into  it  at  the  side."  It 
seems  that  this  amounted  to  a  warranty 
that  the  chimney  should  be  built  wiUiin 
a  reasonable  time.  Murdock  v.  Che- 
nango County  Ins.  Co.  2  Comst.  210. 
Statements  which  are  made  a  part  of  the 
policy,  and  are  prospectiye,  as,  that 
water  casks  shaU  be  kept  in  an  upper 


1  That  a  policy  does  not  become  inyalid  unless  the  contract  distinctly  so  prorides, 
see  National  Bank  o.  Hartford  Ins.  Co.  95  U.  S.  673 ;  Mutual  Ins.  Co.  v,  Coatesville,  80 
Penn.  St  407 ;  Wilkins  v.  Tobacco  Ins.  Co.  90  Ohio  St.  317.  Thus  a  condition  in  a 
policy  that  incumbrances  will  vitiate  it,  unless  the  insurer  assents  to  such  in  writing, 
does  not  apply  to  such  as  are  created  without  the  insured's  assent.  Green  v.  Home- 
stead Ins.  Co.  82  N.  Y.  517.  As  to  the  construction  of  a  warranty  by  the  assured  that 
certain  facts  were  true,  *'  so  far  as  the  same  are  known  to  the  applicant,  and  are  mate- 
rial to  the  risk,"  see  Redman  v.  Hartford  Ins.  Co.  47  Wis.  89.  A  warranty  that  Uie 
risk  shall  be  "  detached  at  least  one  hundred  feet "  means  that  no  building  such  as  will 
increase  the  hazard  is  to  be  within  that  distance.  Burleigh  v.  Gebhard  Ins.  Co.  90 
N.  Y.  220.  See  ArkeU  v.  Commerce  Ins.  Co.  69  N.  Y.  191,  that  a  building  fifty  feet 
from  the  risk  is  not  "  contiguous." 

*  Thus  a  declaration  that  a  watchman  is  kept  on  the  premises  is  a  continuing  war- 
ranty, which  is  broken  by  his  exclusion  by  an  officer  levying  an  execution,  Ballston  Spa 
Bank  v.  Ins.  Co.  of  N.  A.  50  N.  Y.  45 ;  so  of  an  answer  that  there  was  "  no  regular 
watchman,  but  one  or  two  hands  sleep  in  the  mill,"  Blumer  i;.  Phoenix  Ins.  Co.  45 
Wis.  622 ;  48  Wis.  535 ;  and  that  the  "  machinery  was  regularly  oiled  with  lard  and 
sperm  oil  by  the  engineer  and  miller,"  Redman  v.  Hartfonl  Ins.  Co.  47  Wis.  89.  But 
a  reply  '*  no  stoves  used  "  is  not  a  warranty  that  stoves  shall  not  be  used  at  all,  Aurora 
Ins.  Co.  V.  Eddy,  55  111.  213;  nor  is  a  warranty  that  stoves  and  pi^  are  well  secured 
broken  by  kindling  a  fire  in  a  stove  after  a  partial  removal  of  a  pipe,  Mickey  r.  Bur- 
lington Ins.  Co.  35  la.  174. 

'  Where  an  application  contained  a  warranty  that  the  statements  were  full  and  true, 
"  so  far  as  the  same  are  known  to  the  applicant,"  the  &ct  that  there  were  more  build- 
ings within  a  certain  distance  than  as  stated  in  the  application  is  no  breach,  without 
proof  that  the  applicant  knew  that  fact.   Wilkins  v.  Germania  Fire  Ins.  Co.  57  la.  529. 
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*  Where  an  application  by  a  town  for  insurance  on  a  *431 
school-house  stated,  that  the  ashes  were  taken  up  in  me- 
tallio  yessels,  which  were  not  allowed  to  stand  on  wood  with 
ashes  in  them,  and  that  the  ashes,  if  deposited  in  or  near  the 
building,  were  in  brick  or  stone  vaults,  and  concluded  with  a 
memorandum  that  ^^  if  ashes  are  allowed  to  remain  in  wood,  the 
assurers  will  not  assume  the  risk,''  and  there  w^re  no  vaults  of  brick 
or  stone,  and  the  ashes  were  generally  deposited  on  the  ground  at 
a  distance  from  the  building;  but  the  boy  employed  to  take  charge 
of  the  building,  for  two  or  three  weeks  before  the  fire,  without  or- 
ders, placed  the  ashes  in  a  wooden  barrel  in  a  shed  adjoining  the 
school-house,  it  was  held  that  the  insurers  were  not  liable,  (e) 

The  word  warranty  need  not  be  used  if  the  language  is  such  as 
to  import  unequivocally  the  same  meaning.  And  an  indorsement 
made  upon  the  policy  before  it  is  executed,  may  take  effect  as  a 
part  of  it.  (d) 

Btory,  or  a  watch  kept,  or  an  ezamioation  building  insured,  does  not  inyftlidate  the 
made  at  night,  must  be  substantially  policy ;  there  being  no  provision  on  the 
complied  with.  Houghton  v.  Manufao-  subject,  and  no  actual  injury  haTiog 
turers  Ins.  Co.  8  Met  114;  Jones  Manu-  resulted  from  such  erection,  although, 
facturing  Co.  v.  Manufacturers  Ins.  Co.  8  when  the  insurance  was  effected,  the 
Cush.  82 ;  Hovey  v.  American  Ins.  Co.  2  building  was  in  contemplation,  and  prep- 
Duer,  554 ;  Qlendale  Woollen  Co.  t;.  Pro-  arations  for  its  erection  had  commenced, 
tection  Ins.  Co.  21  Conn.  19;  Sheldon  v.  Gates  v.  Madison  County  Ins.  Co.  1  Seld. 
Hartford  Fire  Ins.  Co.  22  id.  235.  Where,  469.  So  where  the  assured,  upon  an  ap- 
by  the  terms  of  a  policy,  a  misrepresen-  plication  by  a  diagp*am  or  otherwise,  rep- 
tation  or  concealment  as  to  the  distance  resent  the  ground  contiguous  to  the 
of  the  building  insured  from  other  build-  premises  as  "  vacant,"  this  does  not 
ings,  avoids  it,  such  representation  or  amount  to  a  warranty  that  It  shall  re- 
concealment  will  have  that  effect.  Bur-  main  vacant  during  the  risk,  or  pre- 
ritt  V.  Saratoga  County  Ins.  Co.  5  Hill,  vent  the  insured  himself  from  builolng 
188;  Jennmgs  v.  Chenango  County  Ins.  thereon.  Stebbins  v.  Globe  Ins.  Co.  2 
Co.  2  Denio,  75 ;  Kennedy  v.  St.  LiRwrence  Hall,  682.  Where  the  company  insured 
County  Ins.  Co.  10  Barb.  285 ;  Wilson  v,  the  plaintiff  $2,000  on  his  machine-shop, 
Herkimer  County  Ins.  Co.  2  Seld.  53;  "a  watchman  kept  on  the  premises,"  it 
Wall  V.  East  River  Ins.  Co.  3  id.  370.  was  held,  that  the  stipulation,  "  a  watch- 
But  if  the  insurer,  with  a  knowledge  of  man  kept  on  the  premises,"  inserted  in 
the  inaccuracy  of  the  statement,  makes  the  body  of  the  policy  just  after  the 
and  receives  assessments  of  premiums  description  of  the  property,  is  in  the  na- 
from  the  insured,  he  will  be  estopped  ture  of  a  warranty,  and  must  be  sub- 
from  setting  it  up  in  defence  in  a  case  of  stantially  complied  with.  It  does  not 
loss.  Frost  ».  Saratoga  Ins.  Co.  5  Denio,  require  a  watchman  to  be  kept  there 
154.  But  it  is  held,  that  a  misstatement  constantly,  but  only  at  such  times  as 
as  to  the  distance  of  other  buildings,  men  of  ordinal^  care  and  skill  in  like 
which  is  not  material,  will  not  avoid  the  business  keep  a  watchman  on  their 
insurance,  where  the  policy  does  not  premises.  And  in  an  action  on  such  pol- 
specially  give  it  the  effect  of  a  warranty,  lev,  evidence  of  the  usage,  in  this  respect. 
Gates  V,  Madison  County  Ins.  Co.  2  of  similar  establishments  is  admissible. 
Comst  43,  1  Seld.  469,  overruling  the  Crocker  v.  Peoples  Ins.  Co.  8  Cush.  79. 
decision  of  the  Supreme  Court,  8  Barb.  (c)  City  of  Woicester  v.  Worcester  Ins. 
73.    See  Wall  v.  East  River  Ins.  Co.  8  Co.  9  Gray,  27. 

Seld.  874.    The  erection  by  tlie  party  (d)  Roberts  v.  Chenango  Co.  Ins.  Co. 

Insured,  without  notice  to  the  insurers,  3  HiU,  501. 
of  a  new  building  nearly  adjoining  the 
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Every  statement,  however,  which  is  introduced  into  the  policy 
is  not  a  warranty.  It  may  be  merely  a  license  or  permission  of 
the  insurers  that  the  premises  may  be  occupied  in  a  certain  way, 
or  that  some  fact  may  occur  without  prejudice  to  the  insur- 
ance, (e) 

A  representation,  in  the  law  of  insurance,  differs  from  a  war- 
ranty, in  that  it  is  not  a  part  of  the  contract.  If  made  after  the 
signing  of  the  policy  or  the  completion  of  the  contract,  it  can- 
not, of  course,  affect  it.  If  made  before  the  contract,  and 
*  482  with  a  view  to  effecting  insurance,  it  is  no  part  *  of  the 
contract;  but  if  it  be  fraudulent,  it  makes  the  contract 
void.  And  if  it  be  knowingly  false  it  has  this  effect.  (/)  It 
must,  however,  be  material ;  (jf)  ^  and  a  statement  in  an  applica- 
tion for  insurance  is  to  be  considered  a  representation  rather 
than  a  warranty,  unless  it  is  clearly  made  a  warranty  by  the 
terms  of  the  policy  or  by  some  direct  reference  therein.  (A)  ' 

A  representation  may  be  more  certainly  and  precisely  proved 
if  in  writing ;  but  it  will  have  its  whole  force  and  effect  if  only 
oral,  (t) 

In  some  instances,  by  the  terms  of  the  policies,  any  misrepre- 
sentations or  concealments  avoid  the  policy.  And  it  is  held,  that 
the  parties  have  a  right  to  make  such  a  bargain,  and  that  it  is 


(e)  Catlin  r.  Springfield  Ibb.  Co.  1 
Simmer,  434. 

(/)  Lewis  V.  Eagle  Ins.  Co.  10  Gray, 
608. 

{g)  See  Clark  v.  Mannf.  Lis.  Co.  S 
Woodb.  &  M.  472;  NicoU  v.  American 
Ins.  Co.  3  id.  529.  The  statements  in  the 
application  on  a  separate  sheet,  have  the 
enect  onlj  of  representations,  and  do  not 
avoid  the  policy  unless  void  in  a  material 
point,  or  unless  the  policy  makes  them 
specially  a  part  of  itself,  and  ffives  them 
tne  effect  of  warranties.  Jefferson  Ins. 
Co.  V,  Cotheal,  7  Wend.  79;  Snyder  ». 
Fanners  Ins.  Co.  13  Wend.  93,  16  id.  481 ; 


Delongnemare  v.  Tradesmen's  Ins.  Co.  8 
Hall,  611 ;  Stebbins  t;.  Globe  Ins.  Co.  id. 
632 ;  Borritt  t*.  Saratoga  County  Ins.  Co. 
5  Hill,  190 ;  Murdock  r.  Chenango  County 
Ins.  Co.  2  Comst.  210;  Sexton  v.  Mont- 
gomery County  Ins.  Co.  9  Barb.  SOO; 
Kennedy  v.  St.  Lawrence  County  Ins.  Ca 
10  id.  285 ;  Williams  i\  New  £nff.  Ins.  Co. 
31  Maine,  224;  Insurance  Co.  v.  Southard, 
8  B.  Mon.  634 ;  £gan  v.  Mutual  Ins.  Co.  6 
Denio,  326. 

{h)  Daniels  v.  Hudson  River  Ins.  Co. 
12  Cush.  416. 

(i )  2  Duer  on  Ins.  644 ;  1  Axnould  on 
Ins.  489. 


1  A  representation  concerning  a  matter  material  to  the  risk,  as  incumbrances,  con- 
tained in  an  application,  if  untrue  in  fact,  avoids  the  policy,  whether  intentionally  made 
or  not.  Byers  v.  Farmers'  Ins.  Co.  35  Ohio  St.  606.  Thns  an  honest  misrepresentation 
of  th^  existing  amount  of  insurance  on  a  building  will  avoid  a  policy  made  in  reliance 
on  the  truth  or  the  statement,  Armour  v.  Transatlantic  Fire  Ins.  Co.  90  N,  T,  450 ;  or 
that  a  mortgage  amounted  to  about  "  $3,000,"  when  in  iart  it  was  for  $4,425,  Glade  o. 
Gerroania  Ins.  Co.  56  la.  400.  That  a  mechanic's  lien,  for  which  an  application  hat 
been  filed,  is  an  incumbrance,  see  Redmon  v.  Phoenix  Ins.  Co.  51  Wis.  292. 

>  Cushman  v.  United  States  Ins.  Co.  70  N.  T.  72;  Miller  o.  Mut  Ben.  Ina  Co.  31 
la.  216. 
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binding  upon  them ;  and  the  effect  of  it  would  seem  to  be  to  give 
to  representations  the  force  and  influence  of  warranties.  (/)  ^ 

By  the  charters  of  many  of  our  mutual  insurance  companies, 
the  company  has  a  lien,  to  the  amount  of  the  premium  note,  on 
all  property  insured.  It  is  obvious,  therefore,  that  no  such  de- 
scription can  be  given,  or  no  such  language  used,  as  would  induce 
the  company  to  suppose  they  had  a  lien  when  they  could  not  have 
one,  or  woidd  in  any  way  deceive  them  as  to  the  validity  or  value 
of  their  lien.  In  all  such  cases,  all  incumbrances  must  be  stated, 
and  the  title  or  interest  of  the  insured  fully  stated,  in  all  those 
particulars  in  which  it  affects  the  lien,  (k) 

*If  one  of  the  insured  has  taken  an  assignment  of  a  *433 
first  mortgage  on  the  property  insured,  in  trust  for  all  the 
parties  insured,  and  has  completed  a  negotiation  for  the  purchase 
of  the  interest  of  the  mortgagee  in  a  second  mortgage,  under 
which  the  title  has  been  perfected  by  a  foreclosure,  a  statement 
by  the  plaintiffs,  in  the  application  for  insurance,  that  they  are 
mortgagees'  in  possession,  will  not  avoid  the  policy.  (I)  And 
where  two  partners  in  an  application  for  insurance  on  a  building, 
which  was  required  to  contain  ^^  a  full,  fair,  and  substantially  a  true 
representation  of  all  the  facts  and  circumstances  respecting  the 
property,  so  far  as  they  are  within  the  knowledge  of  the  assured, 
and  are  material  to  the  risk,"  stated  that  they  owned  the  land  on 
which  it  stood,  whereas  the  legal  title  was  in  one  of  them,  and  the 
other  was  charged  on  their  books  with  half  the  cost,  and  the  part- 
nership was  afterwards  dissolved,  and  all  that  owner's  interest  in 
its  assets  transferred  to  his  copartner,  to  whom  the  insurers,  with 
notice  of  the  facts,  agreed  that  the  policy  should  stand  good,  it 


(/)  Bnrritt  u,  Saratoga  Co.  Ihb.  Co.  5 
Hill,  188;  WiUiamB  v.  New  England  Ins. 
Co.  31  Maine,  224 ;  Murdock  v.  Chenango 
Co.  Ins.  Co.  2  Comst.  210;  Sexton  r. 
Montgomery  Co.  Ins.  Co.  9  Barb.  200; 
Kennedy  v.  St.  Lawrence  Co.  Ins.  Co.  10 
id.  285 ;  Houghton  v.  Mannfactorers  Ins. 
Co.  8  Met.  1 U ;  Lee  o.  Howard  Ins.  Co.  3 
Gray,  583 ;  Macomber  v,  Howitfd  Ins.  Co. 
7  Gray,  257. 

{k)  See  Brown  v.  Williams,  28  Maine, 
252;  Smith  v,  Bowditch  Ins.  Co.  6  Cash. 
448;  LoweU  v,  Middlesex  Ins.  Co.  8  id. 


127 ;  Allen  v,  Charlestown  Ins.  Co.  5  Gray, 
384;  Jenkins  r.  Quincy  Ins.  Co.  7  id.  370; 
Mat.  Ass.  Co.  V,  Mahon,  5  Call,  517; 
Phillips  V.  Knox  Co.  Ins.  Co.  20  Ohio, 
174 ;  Addison  v.  Kentucky  Ins.  Co.  7  B. 
Mon.  470;  Smith  v.  Columbian  Ins.  Co.  17 
Penn.  State,  253;  Warren  v,  Middlesex 
Ass.  Co.  21  Conn.  444 ;  Egan  t*.  Mut.  Ins. 
Co.  5  Denio,  326;  Fletcher  v.  Common- 
wealth Ins.  Co.  18  Pick.  419;  Masters  v. 
Madison  Co.  Ins.  Co.  1 1  Barb.  631 

(/)  Nichols  V.  Fayette  Ins.  Co.  1  Allen, 
63.   See  Wyman  v.  Peoples  Ins.  Co.  id.  301. 


^  Graham  v.  Firamao's  Ins.  Co.  87  N.  Y.  69.  Where  an  application  is  made  a  part  of 
the  contract  and  its  contents  warranties,  a  misrepresentation  as  to  the  amount  of  incam- 
brsaoes  on  certain  property  avoids  the  policy.  Schamitsch  v.  American  Ins.  Ca  48 
Wifc26.  r    ir-    J  r-     / 
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was  held,  that  the  insurers  were  liable  for  loss  by  a  subsequent 
fire,  (m)  ^  And  an  applicant  for  insurance  on  personal  property, 
who  has  made,  but  not  delivered,  a  bill  of  sale  thereof,  intending 
to  take  in  return  a  promissory  note  secured  by  mortgage  thereon, 
may  truly  warrant  himself  to  be  the  owner,  (n) 

There  seems  to  be  this  difference  between  marine  policies  and 
fire  policies.  In  the  former  a  material  misrepresentation  avoids 
the  policy,  although  innocently  made ;  in  the  latter,  it  has  this 
effect  only  when  it  is  fraudulent.  This  distinction  seems  to  rest 
upon  the  greater  capability,  and  therefore  greater  obligation,  of 
the  insurer  against  fire  to  acquaint  himself  fully  with  all 
*  434  the  particulars  which  enter  into  the  risk.  For  he  may  *  do 
this  either  by  the  survey  and  examination  of  an  agent,  or 
by  specific  and  minute  inquiries,  (o) 

The  question  whether  a  statement  which  is  relied  on,  be  mate- 
rial,  and  whether  there  is  or  has  been  a  substantial  compliance 
with  it,  seems  to  be  for  the  jury  rather  than  for  the  court.  (  je?)  * 
But  it  is  not  unf  requently  determined  by  the  court  as  a  matter  of 
law.  Qq)  And  if  the  jury  find  the  representation  to  be  material, 
and  to  be  false,  the  consequence  follows  as  a  matter  6f  law,  and 
the  policy  is  avoided,  (r) 

Policies  often  provide,  that  unless  the  applicant  shall  make  a 
correct  description  and  statement  of  all  the  facts  required  or 
inquired  for  in  the  application,  and  all  other  facts  material  in 


(m)  Collins  v,  Charlestown  Ins.  Co.  10 
Graj,  155. 

(n)  Yogel  v.  Peoples  Ids.  Co.  9  Gray, 
23. 

(o)  Burritt  r.  Saratoga  Co.  Ins.  Co.  5 
Hill,  188;  Gates  v.  Mamson  Co.  Iiis.  Co. 
2  Comst.  49 ;  Holmes  v.  Charlestown  Ins. 
Co.  10  Met.  214;  Insurance  Co.  u.  South- 
ard, 8  B.  Mon.  648. 

ip)  Franklin  Ins.  Co.  v.  Coates,  14  Md. 
285 ;  Gam  well  v.  Merch.  Ins.  Co.  12  Cush. 
167 ;  Parker  v.  Bridgeport  Ins.  Co.  10 
Gray,  302;  Grant  v.  Howard  Ins.  Co.  5 
Hill,  10 ;  Gates  v.  Madison  Co.  Ins.  Co.  2 
Comst.  43 ;  Percival  v.  Maine  Ins.  Co.  33 


Maine,  242;  Campbell  ?\  New  England, 
&c.  Ins.  Co.  98  Mass.  381. 

(q)  Carpenter  t;.  American  Ins.  Co.  1 
Storjr,  57,  16  Pet.  495,4  How.  186;  Co- 
lumbian Ins.  Co.  r.  Lawrence,  2  Pet.  25 ; 
Houghton  v.  Manufacturers  Ins.  Co.  8 
Met.  114. 

(r)  Howell  v.  Cincinnati  Ins.  Co.  7 
Ohio,  pt.  1,  284.  "  The  fact  is  to  be  set- 
tled hy  the  jury,  but  it  must  be  upon  legal 
and  sufficient  evidence;  and  where  tne 
evidence  is  agreed,  it  is  a  question  of  law 
whether  it  be  sufficient  or  not  to  establish 
the  fact."  Putnam^  J.,  in  Fletcher  v- 
Commonwealth  Ins.  Co.  18  Pick.  421. 


where  a  partner  contributes  real  estate  as  his  share,  but  without  any  convey- 
firm  cannot  describe  it  as  "  theirs."    Clay  Ins.  Co.  v.  Huron,  &c.  Co.  31  Mich. 


1  But 
ance,  the 
846;  Farmers'  Ins.  Co.  v.  Curry,  13  Bush,  312. 

'  But  for  neither,  if  the  parties  agree  that  any  falsity  of  statement  in  the  application 
■hall  avoid,  ^tna  Ins.  Co.  v.  France,  91  U.  8.  510;  JeflTries  t;.  Ins.  Co.  22  WsU.  47; 
Co-operative  Ass.  t;.  Leflore,  53  Miss.  1 ;  and  whether  the  insured  is  innocent  is  imma* 
terial,  McDonald  r.  Law,  &c.  Ins.  Co.  L.  R.  9  Q  B.  828.  See  Moulor  p.  Am.  Ins. 
Co.  101  U.  S.  708 ;  World  Ins.  Co.  v.  Schultz,  73  111.  586. 
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reference  to  the  inBurance  or  to  the  risk,  or  to  the  value  of  the 
property,  the  policy  shall  be  void.  In  such  a  case  the  insured 
must  make  true  answers  to  all  the  interrogatories,  although  they 
may  be  on  subjects  not  material  to  the  risk.  («)  So,  if  the  policy 
provides  that  any  change  in  the  premises  insured,  such  as  the 
erection  or  alteration  of  a  building,  shall  avoid  the  policy,  unless 
the  written  consent  of  the  insurers  is  first  obtained,  the  question 
whether  the  change  is  material  or  not  is  of  no  importance.  (0 
If,  however,  the  policy  contains  the  clause,  that  the  description  of 
the  property  or  answers  are  correct,  ^'  so  far  as  regards  tlie 
condition,  situation,  value,  title,  *  and  risk  of  the  same,''  *  485 
and  that  the  misrepresentations  or  suppressions  of  mate- 
rial facts  shall  destroy  the  claim  of  the  insured  for  damage  or 
loss,  the  answers  to  the  questions  are  not  warranties,  (u)  ^ 

If  the  contract  is  entire,  although  different  subjects  are  in* 
sured,  a  false  representation  as  to  one  will  avoid  the  entire 
contract,  (v)  * 

Concealment  is  the  converse  of  representation.  The  insured  is 
bound  to  state  all  that  he  knows  himself,  and  all  that  it  imports 
the  insurer  to  know  for  the  purpose  of  estimating  accurately  the 
risk  he  assumes.  A  suppression  of  the  truth  has  the  same  effect 
as  an  expression  of  what  is  false.  And  the  rule  as  to  materiality, 
and  a  substantial  compliance,  are  the  same,  (w^    And  we  know 


($)  Bnrritt  v.  Saratoga  Co.  Ins.  Co.  5 
HiU,  188;  Williams  v.  New  England  Ins. 
Co.  31  Maine,  324 ;  Mordock  v.  Chenango 
Co.  Ins.  Co.  2  Comst.  210;  Sexton  t;. 
Montgomery  Co.  Ins.  Co.  9  Barb.  200; 
Kennedy  r.  St  Lawrence  Co.  Ins.  Co.  10 
id.  285;  Honghton  u,  Mannf.  Ins.  Co.  8 
Met.  1 14 ;  Lee  v.  Howard  Ins.  Ca  3  Gray, 
583 ;  Macomber  v,  Howard  Ins.  Co.  7  id. 
257 ;  Bowditch  Ins.  Co.  v.  Winslow,  8  id. 
38 ;  Tebbitts  v.  Hamilton  Ins.  Co.  1  Allen, 
305,  3  id.  569;  Abbott  v.  Shawmut  Ins. 
Co.  3  Allen,  213 ;  Hardy  v.  Union  Ins.  Co. 
4  Allen,  217 ;  Cbase  o.  Hamilton  Ins.  Ca 


20  N.  T.  52;  Patten  p.  Merchants  Ins. 
Co.  38  N.  H.  338.  And  policies  made  by 
stock  and  mutual  companies  stand  on  the 
same  footing  in  this  respect.  Draper  v. 
Charter^)ak  Ins.  Co.  2  Allen,  569. 

(0  Calvert  v.  Hamilton  Ins.  Co.  1  Al- 
len, 308. 

(u)  Elliott  V.  Hamilton  Ins.  Co.  13 
Gray,  139;  Richmondville  Un.  Sem.  v. 
Hamilton  Ins.  Co.  14  Gray,  459 ;  Parker 
V.  Bridgeport  Ins.  Co.  10  id.  302. 

(p)  Lovejoy  v,  Augusta  Ins.  Co.  45 
Biame,  472. 

(w)  See  Daniels  v.  Hudson  River  Ins. 


1  Where  there  is  a  sdnolation  in  the  policy  that  the  omission  "  to  make  known  a 
material  fact  respectins:  tne  condition,  Bituation,  value,  or  occupancy  of  the  property" 
shall  invalidate  the  policy,  the  insured,  in  the  abaence  of  fhtud,  is  not  bound,  unless 
a«ked,  to  disclose  a  lieu  for  taxes.    Alkan  v.  New  Hampshire  Ins.  Ca  53  Wis.  136. 

'  Where  a  policy  covers  both  realty  and  personalty,  a  misrepresentation  regarding 
the  former  avoids  the  entire  policy.  Hinman  v.  Hartford  Ins.  Co.  36  Wis.  159.  A  policv 
covering  both  real  and  personal  estate  is  not  to  be  held  a  divisible  contract,  part  of  which 
may  remain  in  force,  though  the  rest  be  invalid,  where  it  is  not  perfectly  clear  that  the 
insurer  would  have  assumd  both  risks  separately.  .£tna  Ins.  Co.  p.  Resti,  44  Mich.  55. 
See  National  Bank  p.  Ins.  Co.  95  U.  S.  673 ;  Day  p.  Charter  Oak  Ins.  Co.  51  Me.  91 ; 
Bowman  p.  Franklin  Ins.  Co.  40  Md.  620;  Gottsman  p.  Ins.  Co.  56  Penn.  St.  210; 
Plath  p.  Blinn.,  &c.  Ins.  Co.  23  Minn.  479. 
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no  reason  why  the  distinction  above  mentioned  between  fire  poli- 
cies and  marine  policies  as  to  representation,  should  not  be  made 

for  the  same  reason  in  regard  to  concealment,  (^sr) 
*  436        *  Matters  of  common  information  need  not  be  conmiuni- 

cated.  (y)  But  any  special  circumstance,  such  as  a  great 
number  of  fires  in  the  neighborhood,  and  the  probability  of  belief 
that  incendiaries  were  at  work,  should  be  communicated,  (z)  But 
the  omission  to  disclose  to  the  insurers  repeated  incendiary  at- 
tempts to  destroy  the  property  insured,  after  the  insurance  is 
effected,  will  not  vitiate  the  policy,  although  the  insurers  have 
the  right  by  the  terms  of  the  contract  to  terminate  the  same, 
if  the  continuance  of  the  risk  is  considered  unequal  or  injurious 
to  the  company,  (a) 

Any  questions  asked  must  be  answered,  and  all  answers  must 
be  as  full  and  precise  as  the  questions  require.  Concealment  in 
an  answer  to  a  specific  question  can  seldom  be  justified  by  show- 
ing that  it  was  not  material.  (6)     Thus,  in  general,  nothing  need 

Co.  12  Cnsh.  416;   Lindenan  v.  Desbor-  hancing  the  risk.    Clark  o.  Manafactnien 

ough,  8  B.  &  C.  592 ;  Pirn  v.  Reid,  6  Man.  Ins.  Co.  8  How.  249.    Where  the  pUintiffs 

&  G.  1 ;  Colambian  Ins.  Co.  v.  Lawrence,  underwrote    a   policj  on  the  household 

5  Pet.  49 ;  Clark  v.  Manufacturers  Ins.  goods  and  stock  hi  trade  of  a  party,  and 
Co.  8  How.  248.  The  plaintiff  having  one  after  being  informed  that  the  character  of 
of  several  warehouses,  next  but  one  to  a  the  insured  was  bad,  that  he  had  been  in- 
boat-builder's  shop  which  took  fire,  on  the  sured  and  twice  burnt  out,  that  there  had 
same  evening,  after  it  was  apparently  ex-  been  difficulty  in  respect  to  his  losses,  and 
tinguished,  sent  instructions  to  his  agent  he  was  in  had  repute  with  the  insurance 
by  extraordinary  conveyance,  for  insuring  offices,  efifected  a  reinsurance  with  the  de- 
that  warehouse,  without  apprising  the  in-  fendants  without  communicating  these 
Burers  of  the  neighboring  fire.  It  was  facts ;  and  the  property  insured  was  short- 
held,  that  although  the  terms  of  the  in-  Iv  after  destroyed  by  fire ;  it  was  held,  that 
surance  did  not  expressly  require  the  there  had  been  a  material  concealment, 
communication  of  this  fact,  the  conceal-  which  avoided  the  policy,  and  whether  oc- 
ment  avoided  the  policy.    Bufe  v.  Turner,  casioned  by  mistake  or  design  was  inima- 

6  Taunt.  338,  2  Marsh.  46.  Where,  pend-  terial.  N.  Y,  Bowery  Ins.  Co.  r.  N.  Y. 
ing  the  negotiations  for  a  policy,  the  in-  Fire  Ins.  Co.  17  Wend.  359.  ^  A  pending 
BUrers  expressed  an  objection  to  insuring  litigation,  affecting  the  premises  insured, 

I  property  m  the  vicinity  of  gambling  estal>  and  not  communicated,  will  not  vitiate  the 

idhments,  and  the  applicant  knew  at  the  policy.     Hill  r.  LaCayette  Ins.  Co.  2  Mich, 

time  that  there  was  one  on  the  premises ;  476. 

it  was  held,  that  if,  in  the  opinion  of  the  (i)  Burritt  v.  Saratoga  Co.  Ins.  Co.  5 

jury,  the  risk  was  materially  mcreased  by  Hill,  168 ;  Gates  v.  Madison  Co.  Ins.  Co.  1 

Bucn    occupancy,    the    policy    would    ble  Seld.  474 ;  Clark  v.  Manuf.  Ins.  Co.  8  How. 

avoided,    tyon  v.  Commercial  Ins.  Co.  S  235 ;  Cumberland  Valley  Ins.  Co.  v.  Scheli, 

Hob.  La.  266.    So  it  seems,  that  the  fact  29  Penn.  State,  31.     See  Satterthwaite  ?•. 

that  a  particular  individual  had  threatened  Mut.  Ben.  Ins.  Assoc.  14  Penn.  State,  393. 
to  burn  the  premises,  in  revenge  for  a  (y)  Clark  v.  Manuf.  Ins.  Co.  8  liow 

Bupposed  injury,  should  be  disclosed  to  the  249. 

insurer.     Cnrrv   v.  Commonwealth    Ins.  («)  N.  Y.  Bowery  Ins.  Co.  v.  N.  Y.  Fire 

Co.  10  Pick.  637,  542.    The  rumor  of  an  Ins.  Co.  17  Wend.  359;   Walden  v.  La. 

attempt  to  set  fire  to  a  neighboring  build-  Ins.  Co.  12  La.  135;  Bufe  v.  Turner,  6 

ing  should  be  communicated.     Walden  v.  Taunt.  338.  2  Marsh.  46. 
La.  Ins.  Co.   12  La.  135.     The  insurer  (a)  Clark  o.  Hamilton  Ins.  Co.  9  Gray, 

should  be  informed  of  any  unusual  appro-  148. 
priation  of   the  building  materially  en-  (b)  Burritt  v.  Saratoga  Co.  Ins.  Co.  5 
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be  said  about  title.    But  if  it  be  inquired  about,  full  and  accurate 
answers  must  be  made,  (c)  ^ 

*  It  is  often  required,  that  all  buildings  standing  within    *  437 


£GU,  188;  Gates  v.  Madison  Co.  Ins.  Co. 
3  Barb.  73,  8  Comst.  43.  In  Loehner  v. 
Home  Ins.  Co.  17  Misso.  256,  Scott ,  J., 
said :  "  The  thirteenth  section  of  the  char- 
ter proyidee,  that,  if  the  assured  has  a 
lease  estate  in  the  building  insured,  or  if 
the  premises  be  incumbered,  the  poUcj 
shall  be  void,  unless  the  true  title  of  the 
assured  and  the  incumbrances  be  expressed 
thereon.  There  is  no  question  but  that 
the  buildings  insured  were  a  leasehold 
estate,  and  that  there  was  an  incumbrance 
on  them  at  the  date  of  the  policy.  The 
application  contains  an  interrogatory, 
whose  aim  was  to  ascertain  whether  there 
was  an  incumbrance  on  the  premises  pro- 
posed to  be  insured,  but  no  response  is 
made  to  it ;  leaving  room  for  the  inference 
that  none  existed.  The  charter  then  made 
the  policy  void.  The  plaintiffs  were  not 
at  hberty  to  obviate  this  objection  by 
showing  that  the  agent  of  the  company 
was  informed  of  the  existence  of  an  in- 
cumbrance at  the  time  of  the  application, 
but  that  he  refused  to  write  down  the  an> 
swer,  saying  that  the  incumbrance  was  too 
trifling.  Independently  of  the  statute, 
which  required  the  incumbrance  to  be  ex- 
pressed in  the  policy  at  the  peril  of  its 
being  void,  there  was  a  memorandum  in- 
dorsed on  it,  which  made  known  that  the 
company  would  be  bound  by  no  statement 
made  to  the  agent  not  contained  in  the  ap- 
plication. The  facts  being  as  represented, 
they  could  not  give  the  plaintiffs  a  right 


of  action  on  the  policy  in  the  teeth  of  the 
statute,  and  against  tlie  terms  of  the  con- 
tract. If  the  conduct  of  the  affent  was 
such  as  is  alleged,  he  was  guilty  of  a  gross 
fraud,  as  is  shown  by  his  settiug  up  this 
defence,  which  would  avoid  the  policy,  and 
ffive  a  right  of  action  for  the  recovery  of 
the  premium,  but  could  not,  for  reasons 
given,  entitle  the  plaintiffs  to  an  action  on 
the  policy." 

(c)  Where  the  mortgagor,  whose  ri^ht 
to  redeem  had  been  seized  on  execution, 
not  being  specially  inquired  of  as  to  the 
state  of  his  title,  stated  the  property  to  be 
his  own,  on  the  application,  this  was  heid 
to  be  no  material  misrepresentation  or 
concealment.  Strong  v.  Manufacturers 
Ins.  Co.  10  Pick.  40 ;  Delahay  t*.  Memphis 
Ins.  Co.  8  Humph.  684.  iSo  where  the 
store  insured  stood  on  the  land  of  another 
person  under  an  oral  agreement,  termina- 
Die  at  the  pleasure  of  the  owner  of  the 
land,  on  six  months'  notice,  no  inquiry 
being  made  as  to  the  title,  tlie  concealment 
was  neld  not  material.  1  letcher  v.  Com- 
monwealth Ins.  Co.  18  Pick.  419.  So 
where  a  tenant  from  year  to  year  insured 
the  building  as  "  his  building."  Niblo  r. 
North  American  Ins.  Co.  1  Sandf.  551 ; 
Tyler  v,  JEtna  Ins.  Co.  Ifi  Wend.  507,  16 
id.  385.  See  also  Hope  Ins  Co.  v.  Brolas- 
key,  35  Penn.  State,  282.  But  see  Catron 
V.  Teim.  Ins.  Co.  6  Humph.  176;  Colum- 
bian Ins.  Co.  V.  Lawrence,  2  Pet.  25 ;  Car- 
penter V.  Washington  Ins.  Co.  16  id.  495. 


1  A  mortffsgor  of  land  in  possession  may  describe  himself  as  owner.  Ids.  Co.  v. 
Haven,  95  uTs.  242;  DoUiver  p.  St.  Joseph  Ins.  Co.  128  Mass.  315;  Clay  Ins.  Co.  v. 
Beck,  43  Md.  358 ;  Manhattan  Ins.  Co.  o.  Barker,  7  Heiskell,  503 ;  so  a  cestui  que  trust, 
Newman  v.  Springfield  Ins.  Co.  17  Minn.  123;  or  an  owner  of  the  equity,  Washington 
Ins.  Co.  V.  Kelley,  32  Md.  421 ;  see  Mers  v.  Franklin  Ins  Co.  68  Mo.  127  ;  or  one  with 
an  equitable  title.  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  or  a  mortgagor  of  chattels, 
Hubbard  v.  Hartford  Ins.  Co.  33  la.  325 ;  or  a  vendee  in  possession,  Bonham  v.  Iowa, 
&c  Ins.  Co.  25  la.  328;  see  Hinman  v.  Hartford  Ins.  Co.  36  Wis.  159;  or  one  in  pos- 
session in  his  wife's  right  under  certain  partly  performed  conditions  precedent  to  his 
becoming  the  legal  owner.  Farmers'  Ins.  Co.  r.  Fogelman.  35  Mich.  481.  In  a  policy 
providing  that  a  failure  to  state  the  interest  of  the  insured,  if  "  other  than  the  entire, 
uncondiaonal,  and  sole  ownership,"  shall  avoid  it,  a  description  as  '*  mortgagees  "  is 
sufficient,  Williams  i?.  Roger  Williams  Ins.  Co.  107  Mass.  377;  but  not  a  description  of 
the  risk  by  an  insured  as  "  his  frame  dwelling-house,"  when  his  only  title  is  under  a 
quitclaim  deed  from  a  second  mortfiragee,  South  wick  v,  Atlantic  Ins.  Co.  133  Mass. 
457;  nor  if  the  insured  describes  himself  as  "owner"  of  property,  the  title  to  which 
was  not  to  pass  until  it  was  paid  for,  although  the  policy  wns  payable  to  the  real  owners, 
Lasher  v.  St  Joseph,  &c.  Ins.  Co.  86  N.  Y.  423.  In  Fowle  r.  Springfield  Ins  Co.  122 
Mass.  191,  where  the  policy,  to  be  eflTective,  provided  that  the  insured's  interest  in  the 
risk  as  "owner,  consismee,  factor,  lessee,  or  otherwise,"  should  be  truly  stated,  and 
lessees  for  years  described  a  building  erected  by  them  as  "  theirs,"  "  situate  on  leased 
land,"  the  majority  of  the  court  hdd  the  description  sufficient.  See  also  Walsh  v.  Philar 
delphia  Fire  Ass.  127  Mass.  383. 
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a  certain  distance  of  the  building  insured,  shall  be  stated.  ((2) 
But  this  might  not  always  be  considered  as  applicable  to  personal 
and  movable  property,  (e)  Still,  an  insurance  of  chattels  de- 
scribed as  in  a  certain  building,  would  be  held  to  amount  to  a 
warranty  that  they  should  remain  there ;  or  rather,  it  would  not 
cover  them  if  removed  into  another  place  or  building,  imless,  per- 
haps, by  some  appropriate  phraseology,  the  parties  expressed  their 
intention  that  the  insured  was  to  be  protected  as  to  this  property 
wherever  it  might  be  situated.  (/)  ^  Where  goods  insured  against 
fire  were  described  as  ^^  contained  in  a  granite  store,"  and  one  of 
the  walls  of  the  store  gave  way,  and  half  of  the  store  and  the 
whole  of  the  adjoining  building  fell,  and  before  there  was  time  to 
removQ  the  goods,  fire  broke  out  in  that  building,  it  was  held, 
that  the  insurers  were  liable  for  damage  done  by  fire  to  the  goods 
not  displaced  or  injured  by  the  fall,  {g) 

Owing  to  the  form  of  the  pleadings  in  Massachusetts,  a  mis- 
representation of  the  assured,  not  specified  in  the  defendants' 
answer,  cannot  be  relied  on  to  show  a  policy  of  insurance  to  be 
void,  and  so  defeat  an  action  thereon,  although  first  disclosed  by 
the  plaintiffs  evidence.  (A) 

Policies  not  unfrequently  provide  that  fraud  or  false  swearing 
shall  forfeit  all  claims  against  the  insurers.  (AA) 


id)  Bnrritt  v.  Saratoga  Co.  Ins.  Co.  5 
,188;  Jennines  v.  Chenango  Co.  Ine. 
Co.  2  Denio,  75 ;  Hall  v.  Peoples  Ins.  Co. 
6  Graj,  185 ;  Wilson  v.  Herkimer  Co.  Ins. 
Co.  2  Seld.  53 ;  Wall  v.  East  River  Ins. 
Co.  3  id.  370 ;  Gates  v.  Madison  Co.  Ins. 
Co.  2  Comst.  43,  I  Seld.  469;  AUen  &. 
Charlestown  Ins.  Co.  5  Gray,  384.  See 
White  V.  Mutual  Ass.  Co.  8  Graj,  566. 

(e)  Trench  v.  Chenaneo  Co.  Ins.  Co.  7 
Hill,  122.  But  see  Smith  v.  Empire  Ins. 
Co.  25  Barb.  497 ;  Wilson  v.  Herkimer 
Co.  Ins.  Co.  2  Seld.  53 ;  Kennedy  v.  St. 
Lawrence  Co.  Ins.  Co.  10  Barb  285. 


(/)  Sexton  V.  Montgomery  Co.  Ina. 
Co.  9  Barb.  191. 

{g)  Lewis  v,  Springfield  Ins.  Co.  10 
Gray,  159. 

Qi)  Mnlry  v.  Mohawk  Valley  Ins.  Co. 
5  Gray,  541 ;  Haskins  t^.  Hamilton  Ins. 
Co.  5  Gray,  438.  These  decisions  were 
under  a  statute  which  required  that  **  The 
answer  shaU  set  forth,  in  clear  and  pre- 
cise terms,  each  substantive  fact  intended 
to  be  relied  upon  in  avoidance  of  the 
action." 

(hh)  See  a  strong  case  under  this  pro- 
vision, Wall  r.  Howard  Ins.  Co.  51  Me.  32. 


1  Thus,  where  goods  were  described  as  in  the  chambers  of  the  assured,  "No.  117 
Franklin  St.,"  the  policy  was  Md  not  to  cover  goods  in  an  adjoining  independent  build- 
ing, though  access  had  been  made  to  it  through  the  partition  walls.  Sampson  p.  Se- 
curity Ins.  Co.  133  Mass.  49. 
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OP  THE  INTEREST  OF  TtiE  INSURED. 

The  rule  here  is  the  same  as  in  marine  insurance,  (i)  Any 
interest  which  would  be  recognized  by  a  court  of  law  or  equity,  is 
an  insurable  interest;  (/)  ^  but  not  a  mere  expectancy  or  proba- 
ble interest,  however  well  grounded  it  may  be.  (A;)    Thus  one  who 

(i)  The  proof  of  an  application  for  real  eetate  insured,  but  has  not  made  a 
insurance  and  of  a  policy  issuing  thereon,  conveyance  nor  received  the  purchase- 
both  of  which  describe  the  property  in-  money,  his  interest  in  the  proporty  and 
sured  as  the  property  of  the  plamti&s,  is  policy  is  not  therebjr  parted  witn  so  as  to 
prima  facU  evidence  of  title  and  of  an  in-  bar  his  right  of  action  on  the  hajppening 
surable  interest  in  the  plaintiffs  in  an  of  a  loss.  Perry  Co.  Ins.  Co.  v.  Stewart, 
action  upon  the  policy.  Nichols  a.  Fayette  19  Penn.  State,  45.  See  also  Ins.  Co.  r. 
Ins.  Co.  1  AUen,  63.  Updegraff,  21  Penn.  State,  518;  Korcross 

ij)  Tyler  v.  ^tna  Ins.  Co.  12  Wend.  v.  Ins.  Co.  17  Penn.  State,  429. 
507,  16  id.  385;  Swift  v.  Vt.  Ins.  Co.  18  {k)  Lucena  r.  Craufurd,  5  B.  &  P.  324, 

Yt.  305.    Where  a  moiety  of  a  building  per  Lord  Eldon.    One  has  no  insurable 

insured  by  a  company,  was  conveyed  in  mterest  in  a  house  erected  on  land  of  an- 

fee,  the  grantor  reservmg  a  term  of  seven  other  without  license  or  shadow  of  title, 

years  therein,  and  the  grantee  inunediately  Sweeny  v  Franklin  Ins.  Co.  20  Penn.  Stete» 

reconveyed  the  same  to  the  grantor  on  337.    "But  he  has  an  insurable  interest 

mortgage,  and  the  mortgaf^  demised  it  if  his  house  was  placed  on  another's  land 

to  the  mort^^or  and  another  for  seven  with  the  owner's  consent."    Fletcher  v. 

yean,  reservmff  rent,  it  was  AeU,  that  the  Commonwealth  Ins.  Co.  18  Pick.  419.    A 

company  was  uable  in  case  of  loes,  not-  party  has  no  insurable  interest  on  goods 

withstanding  such  conveyances.    Stetson  for  which  he  has  made  an  oral  contract, 

V.  Mass.  Ins.  Co.  4  Mass.  330.    See  Mor-  where  the  sale  of  such  goods  is  within  the 

rison  o.  Tennessee  Ins.  Co.  18  Misso.  262.  statute  of  frauds.    Stockdale  r.  Dunlop, 

Where  a  party  holds  the  legal  title,  and  6  M.  &  W.  224.    It  is  hdd  in  Ohio,  that  a 

the  equitable  title  is  in  another,  he  has  an  stockholder  in  an  incorporated  company 

insurable  interest.    Thus,  where  one  has  has  no  insurable  interest  in  its  property. 

made  an  agreement  for  the  sale  of  his  PhUlipsi;.  KnoxCo.  Ins.  Co.200mo,  174. 

1  Commonwealth  o.  Hide  &  Leather  Ins.  Co.  112  Mass.  186;  Sturm  v.  Atlantic  Ids. 
Co.  63  N.  Y.  77 ;  Shaw  v.  i&tna  Ins.  Co.  49  Mo.  578.  The  test  is  whether  a  party  may 
8u0er  loss.  Cone  v.  Niagara  Ins.  Co.  60  N.  T.  6i9.  The  following  have  been  hdd  to 
have  an  insurable  interest :  one  who  has  conveyed  hitf  land  as  security,  taking  an  instru- 
ment of  defeasance,  Walsh  v.  Philadelphia  Fire  Ass.  127  Mass.  383;  a  mortgagor  afker 
foreclosure  with  a  right  to  redeem,  Cone  v.  Niagara  Ins.  Co.  60  N.  Y.  619 ;  the  holder 
of  an  equitable  title,  Reddeld  v.  Holland  Ins.  Co.  56  N.  Y.  354;  a  mechanic's  lien- 
holder,  Ins.  Co.  v.  Stinson,  103  U.  S.  25 ;  a  vendee  in  possession  bdbre  price  paid,  Hol- 
brook  V.  St.  Paul  Ins.  Co.  25  Minn.  229 ;  a  creditor  in  the  land  of  a  debtor  with  insuffi- 
cient personalty,  Robrbach  v.  Germania  Ins.  Co.  62  N.  Y.  47 ;  a  sub-lessee,  Fowle  v. 
Springfield  Ins.  Co.  122  Mass.  191 ;  a  raHroad  in  exposed  property  aiyoining,  Monad"- 
nock  K.  Co.  V.  ManufiMSturers'  Ins.  Co.  113  Mass.  77 ;  an  obligor  on  a  warehouse  bond 
in  the  ffoods,  Ins.  Co.  v.  Thompson,  95  U.  S.  547 ;  a  purchaser  of  goods  not  separated 
who  had  advanced  the  price  to  the  seller  on  an  agreement  that  the  latter  give  them  free 
storage,  deliver  them  as  wanted,  and  insure  to  protect  advances,  which  was  done  in  the 
purchaser's  name,  Cumberland  Bone  Ca  v,  Andes  Ins.  Co.  64  Me.  466;  and  a  buyer  of 
property  under  an  a^rreement  (in  a  note  eiven  for  the  purchase-money)  stipulating  that 
the  title  shall  remain  in  the  seller  until  the  note  is  paid.  Reed  o.  Williamsbuig  Ins. 
Co.  74  Me.  537.  See  Hidden  v.  Slater  Ins.  Co.  2  Clifford,  266,  as  to  a  lessor's  insuring 
•  toweo's  interest 
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has  orally  agreed  to  buy  a  building,  cannot  insure  that  building ; 
but  if  the  agreement  could  be  enforced  in  equity,  either  because 
it  was  in  writing  or  by  reason  of  part  performance,  the  purchaser 
would  then  have  an  insurable  interest,  (l)^  So  if  the  insured 
has  assigned  his  property  to  pay  his  debts,  we  should  say  that  he 
retained  an  insurable  interest  until  the  property  is  sold,  even 
without  evidence  that  the  property  would  more  than  pay 
'^  439  his  debts ;  although  in  a  case  in  which  this  question  *  arose, 
it  was  held  that  evidence  of  some  surplus  was  requisite,  (m) 

A  partner  may  have  an  insurable  interest  in  a  building  pur- 
chased with  partnership  funds,  although  it  stands  upon  land 
owned  by  the  other  partner,  (n) 

A  mortgagor  may  certainly  insure  the  whole  value  of  his 
property ;  nor  does  the  possession  of  the  mortgagee,  (o)  nor  the 
seizure  of  his  property,  or  even  its  sale  on  execution,  divest  him 
of  his  insurable  interest,  Qp')  provided  he  still  retains  the  power 
of  redeeming  it.  And  in  case  of  loss  the  insurers  are  responsible 
for  the  whole  value  of  the  property  insured,  to  the  extent  of  their 
insurance,  {q)  * 

A  mortgagor  and  a  mortgagee  may  severally  insure  the  same 
property,  each  calling  it  his  own  property,  and  neither  specifying 
his  interest.  But  in  the  settlement  of  losses  under  such  policies 
questions  have  arisen  which  may  not  yet  be  settled.     It  would 


(/)  McGiTiiey  v.  Phcenix  Ins.  Co.  1 
Wend.  85. 

(m)  Lazarus  v.  Commonwealth  Ins.  Co. 
19  Pick.  81, 6  id.  76.  A  person  discharged 
by  the  Lisolvent  Debtors'  Court  as  an  in- 
solvent debtor,  effected  an  insurance  on 
some  property  acquired  by  him  before  the 
insolvency.  The  property  havinfl;  been 
destroyed  by  fire,  the  order  for  his  dis^ 
charge  was  afterwards  annulled  on  the 
ground  of  fraud,  and  he  was  adjudged  to 
imprisonment.  In  a  suit  on  the  policy,  he 
was  held  to  have  an  insurable  interest. 
Marks  i;.  Hamilton,  7  £xch.  323,  9  £n^. 
L.  &  £q.  503.  See  also  Dadmim  Manui. 
Co.  V.  Worcester  Ins.  Co.  1 1  Met.  429. 

(n)  Converse  v.  Citizens  Ins.  Co.  10 
Cush.  37. 


(o)  Columbian  Ins.  Co.  o.  Lawrence, 
2  Pet.  25 ;  Traders  Ins.  Co.  r.  Robert,  9 
Wend.  404,  17  id.  631 ;  Tillou  v,  Kingston 
Ins.  Co.  7  Barb.  570;  Stetson  v.  Mass. 
Ins.  Co.  4  Mass.  330;  Locke  v.  North 
American  Ins.  Co.  13  id.  66,  67.  A  mort- 
gagee may  insure  the  property  to  insure 
his  claim.  Wheeling  Ins.  Co.  i;.  Morrison, 
11  Leigh,  362,  363 ;  King  v.  State  Ins.  Co. 
7  Cush.  1 ;  Allen  v,  Mut.  Ins.  Co.  2  Md. 
111. 

{v)  Strong  V.  Manufacturers  Ins.  Co. 
10  rick.  40;  Miltenberger  v,  Beacom,  9 
Barr,  199. 

iq)  Jackson  v.  Mass.  Ins.  Co.  23  Pick. 
422 ;  Traders  Ins.  Co.  o.  Robert,  9  Wend. 
404,  17  id.  63L 


1  As  if  he  has  taken  possession,  and  paid  part  of  tlie  purchase-money.  Tnckerman 
0.  Home  Ins.  Co.  9  R.  I.  414. 

3  This  is  true  where  land  is  taken  for  a  public  use,  and  compensation  awarded, 
Collingridge  v.  Royal  Exchange  Ass.  Co.  3  Q.  B.  D.  1 73 ;  or  sold  under  a  bond  for  a  deed, 
although  the  conveyance  has  been  made,  Clinton  v.  Hope  Ins.  Co.  45  N.  Y.  454 ;  and 
where  a  mortgagee,' who  has  agreed  to  sell,  has  received  oenain  payments  for  oertain 
mortgages,  Haley  v.  Manuf.  Ins.  Co.  120  Mass.  292. 
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seem  to  be  certain,  that  the  mortgagee,  before  posseBsion  and 
foreclosure,  has  no  interest  in  the  property,  but  that  which  is 
created  by  the  debt  to  him ;  and  no  interest  beyond  that  debt,  (r)  ^ 
If  therefore  the  debt  be  paid  in  part,  his  interest  is  so  far  dimin- 
ished ;  and  if  it  be  paid  in  full,  his  interest  wholly  ceases,  and  his 
insurance  is  annulled. 

It  must  be  remembered,  also,  that  his  interest  in  the  property 
is  only  as  a  security  for  his  debt.  Therefore,  if  after  the  build- 
ings are  destroyed,  the  land  itself  is  unquestionably  suflScient  to 
secure  his  debt,  it  would  seem  that  he  has  lost  nothing. 
And  *  there  is  both  reason  and  authority  for  saying,  that  *  440 
in  such  case  he  has  no  claim  on  the  insurers ;  although 
this  may  not  be  regarded  as  an  established  rule.  («) 

The  same  conclusion  might  be  reached  by  another  principle. 
We  have  already  seen,  that,  by  the  law  of  marine  insurance,  in- 
surers who  pay  for  a  total  loss,  take,  even  without  abandonment, 
all  the  salvage  of  the  property  for  which  they  pay.  For  a  simi- 
lar  reason,  insurers  against  fire,  who  pay  to  a  mortgagee  for 
a  total  loss  of  the  building,  should  be  subrogated  to  the  rights  of 
the  mortgagee,  and  take  his  claim  on  the  mortgagor,  and  what- 
ever he  still  holds  as  a  security  for  that  debt.*  We  have  always 
regarded  this  as  a  general  and  well-established  rule ;  but  recent 
cases  in  Massachusetts  have  thrown  some  doubt  upon  it.  They 
favor  the  doctrine,  that  where  the  mortgagee  effects  the  insurance, 
and  there  is  no  reference  therein  to  the  mortgagor,  and  the  mort- 
gagee himself  pays  the  premium,  there  is  no  privity  of  contract 
between  the  insurers  and  the  mortgagor,  but  the  contract  between 
the  insurers  and  the  mortgagee  is  an  independent  one ;  and  there- 
fore the  mortgagee  may  recover  his  whole  insurance  from  the 

(r)  Motley  r.  Manof.  Ins.  Co.  29  Maine,  Macomber  v.  Cambridge  Ins.  Co.  8  Cush. 
337;  Carpenter  t;.  Providence  Ins.  Co.  16     133. 

Pet.  495;    Wilson  v.  Hill,  3  Met.   66;  {s)  See    Smith  v.  Ins.  Co.   17  Penn. 

State,  260. 

^  The  liability  of  a  mortf^agee,  however,  as  indorser  of  the  mortgage  note  to  an 
aniintee  of  the  mortffa^,  gives  him  an  insurable  interest  in  the  mortgaged  property. 
WiUiams  v,  Roger  Williams  Ins.  Co.  107  Mass.  377. 

^  A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  upon  payment  of  the 
amount  of  loss  the  insurer  is  entitled  to  be  put  into  the  place  of  the  insured :  and  if  at 
a  subsequent  time  the  insured  receives  compensation  from  other  sources  for  the  loas 
sustained  by  him,  the  insurer  is  entided  to  recover  from  the  insured  any  sum  which 
be  may  have  received  in  excess  of  the  loss  actually  sustained  by  him.  Darrell  r. 
Tibbitts,  5  Q.  B.  D.  560.  But  see  Bumand  v.  Rodocanacbi,  7  App.  Cas.  333,  that 
a  sum  paid  by  the  United  States  out  of  the  Geneva  award  as  compensation  to  the 
intored  for  property  destroyed  by  a  Confederate  cruiser  is  not  thus  recoverable. 
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insurers,  and  hold  his  whole  claim  against  the  mortgagor  and  his 

remaining  security  for  his  own  benefit,  (i)  ^ 
*  441  *  There  is  authority,  strengthened  as  we  think  hj  rea- 
son, that  where  a  mortgagor  is  bound  by  the  mortgage 
contract  to  keep  the  premises  insured,  for  the  benefit  of  the  mort- 
gagee, and  does  in  fact  keep  them  insured  by  a  policy  which  con- 
tains no  statement  that  the  mortgagee  has  any  interest  therein, 
the  mortgagee  nevertheless  has  an  equitable  interest  in,  or  even  a 


{t)  It  was  held  in  White  v.  Brown,  3 
Cnsh.  412,  that  if  a  mortga^,  in  posaes- 
sion  for  condition  broken,  umore  dm  in- 
terest in  the  premisee  without  any  agree- 
ment therefor  between  htm  and  the  mort- 
gagor, and  a  lose  ocean,  which  is  paid 
to  the  mortgagee,  the  mortgagor,  on  a 
bill  to  redeem  and  an  account  stated  for 
the  pnrpose,  is  not  entitled  to  have  the 
amount  of  such  loss  deducted  from  the 
mortgagee's  charges  from  repairs.  There 
is  no  privity  in  utw  or  fact  between  the 
mortgagor  and  the  mortgagee  in  the  con- 
tract of  insurance,  and  u  the  mortgagee 
gets  his  interest  insured,  and  receives  the 
amount  of  his  insurance  under  his  policy, 
it  does  not  affect  his  claim  against  the 
mortgagor.  The  two  claims  are  wholly 
distinct  and  independent.  See  also  Suf- 
folk Ins.  Co.  V.  Boyden,  9  Allen,  123,  and 
Davis  V.  Qnincy  Ins.  Co.  10  Allen,  113; 
Cushing  17.  Thompson,  34  Maine,  496.  In 
King  V.  State  Ins.  Co.  7  Cush.  1,  it  was 
held,  that  a  mortgagee,  who,  at  his  own 
expense,  insures  bis  interest  in  the  prop- 
erty mortgaged  against  loss  by  fire,  witn- 
out  particularly  describing  the  nature  of 
his  interest,  is  entitled,  in  case  of  loss  by 
fire  before  payment  of  the  mortgage  debt, 
to  recover  the  amount  of  the  loss  from 
the  insurers  to  his  own  use,  without  first 
assigning  his  mortgage,  or  any  part 
thereof,  to  them.  In  an  elaborate  opinion, 
the  court  maintain  that,  notwithstanding 
respectable  authorities  to  the  contrary, 
when  a  mortgagee  causes  insurance  to  i)e 
made  for  his  own  benefit,  paying  the  pre- 
mium from  his  own  funds,  in  case  a  loss 
occurs  before  his  debt  is  paid,  he  has  a 
right  to  recover  the  total  loss  for  his  own 
benefit ;  that  he  is  not  bound  to  account 
to  the  mortgagor  for  any  part  of  the 
money  so  recovered,  as  part  of  the  mort- 
gage debt ;  it  is  not  a  payment,  in  whole 
or  m  part ;  but  he  has  still  a  right  to  re- 


cover his  whole  debt  of  the  mortgagor. 
And  so,  on  the  other  hand,  when  the  debt 
is  thus  paid  by  the  debtor,  the  money  is 
not,  in  law  or  equity,  the  money  of  'the 
insurer,  who  has  thus  paid  the  loss  or 
money  paid  to  his  use.  The  court,  in  a 
note,  cite  the  case  of  Dobson  v.  Land,  8 
Hare,  216,  reviewed  in  13  Law  Reporter, 
247 :  "  The  question  there  was  upon  the 
branch  of  the  proposition,  whether  a  mort- 
gagee in  possession,  on  statins  his  account 
under  a  oiU  to  redeem,  had  a  right  to 
cliar^e  premiums  of  insurances  obtained 
by  himself  on  buildings  constituting  part 
of  the  mortgaged  property,  and  add  the 
same  to  the  principal  and  interest  of  his 
debt;  and  it  was  decided  that  he  could 
not.  It  was  conceded,  that  this  involved 
the  correlative  proposition,  that  if  the 
mortgagee  had  received  any  sum  by  way 
of  loss  on  such  policies,  he  would  be 
under  no  obligation  in  equity  to  credit  it 
to  the  mortgagor,  or  be  responsible  to 
him  for  it."  See  Morrison  r.  Tenn.  Ins. 
Co.  18  Misso.  262.  In  Pennsylvania  it  is 
held,  that  where  the  mortgagee  insures 
the  debt,  the  underwriter,  having  paid  the 
mortgage  debt,  is  entitled  to  have  re- 
course to  the  mortgaged  property  and  to 
a  cession  of  the  security.  Smith  r.  Co- 
lumbia Ins.  Co.  17  Penn.  ^tate,  253 ;  Insur- 
ance Co.  V.  Updegraff,  21  id.  513.  ILe 
right  of  the  insurers  to  subrogation,  where 
they  pay  the  debt,  is  sustained  in  ^tna 
Insurance  Co.  v.  Tyler,  16  Wend.  385, 
397,  per  Waltcorth,  Cfhancellor.  See  Car- 
penter V.  Providence  Washington  Ins.  Co. 
16  Pet.  495,  501.  It  seems  to  have  been 
allowed  by  the  old  French  law,  and  its 
justice  hfluB  been  approved  in  England. 
Quebec  Ins.  Co.  i*.  St.  Louis,  7  Moore,  P. 
C.  286,  22  Eng.  L.  &  £q.  73.  See  also  a 
case  strongly  asserting  the  right  of  sub- 
rogation of  the  insurers,  Home  Ins.  Co.  v. 
Western  Trans.  Co.  4  Rob.  257. 


1  So  it  was  held  in  Castellain  v.  Preston,  8  Q.  B  D.  613,  in  the  case  of  an  unpaid 
▼endor  who  received  insurance  money  for  damage  to  a  house  by  fire  after  the  date  of 
the  contract  of  its  sale,  but  before  the  date  of  the  completion  of  tne  sale,  that  the  insur- 
ance company  could  not  recover  it  either  for  its  own  benefit  or  as  trustees  for  the  pur- 
chaner.  See  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co.  55  N.  T.  343 ;  Honore  v.  Lamar  Ins. 
€o.  51  IlL  409. 
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lien  upon,  the  proceeds  of  the  policy,  which  a  court  of  equity  will 
enforce  for  his  benefit,  (u) 

One  who  has  an  interest  in  a  building  only  as  a  tenant  for 
years,  or  from  year  to  year,  can  insure  only  that  interest ;  and 
whatever  he  insures,  he  would  recover,  not  the  value  of  the  whole 
property,  but  only  the  value  of  his  interest.  (»)  ^  A  trustee,  an 
agent,  or  a  consignee,  is  generally  under  no  obligation  to  insure 
against  fire ;  but  may  do  so  at  his  discretion,  (wy  If  policies 
provide  that  property  held  only  in  trust,  or  on  commission,  must 
be  so  stated  and  insured,  such  a  provision  may  be  extended 
by  its  own  terms,  and  otherwise  perhaps  by  construction, 
*to  include  everjrthing  in  which  the  insured  has  but  a  *442 
qualified  interest,  the  ownership  being  in :  another  per- 
son, (a;) 

If  a  consignee  insures  against  fire,  in  his  own  name,  goods  in 
his  possession  to  their  full  value,  tliere  is  good  reason  as  well  as 
authority  for  saying,  that  he  will  be  regarded  as  having  an  im- 
plied authority  to  insure  them  for  the  benefit  of  the  owner,  and 
he  will  recover  their  full  value  for  his  own  benefit,  as  far  as  his 
own  interest  extends,  and  beyond  that  for  the  benefit  of  the 
owner,  (y)  *  At  the  same  time,  the  mtention  of  the  parties  oper- 
ates upon  the  construction  of  a  fire  policy,  much  as  it  does  upon 
that  of  a  marine  policy ;  therefore,  if  a  fair  and  reasonable  con- 


(v)  Thomas  v.  Yonkspff,  6  Gill  &  J. 
372;  Vernon  v.  Smith,  5  B.  &  Aid.  1. 
Bat  if  there  is  no  obligation  on  the  part 
of  the  mortgagor  to  insure  for  the  benefit 
of  the  mortgagee,  the  latter  has  no  equita- 
ble Uen  upon  the  property.  Carter  v. 
Rockett,  8  Paige,  4d7.  See  Colombia 
Ins.  Co.  V,  Lawrence,  10  Pet.  507,  512; 
McDonald  v.  Black,  20  Ohio,  193.  It 
seems  that  an  order  indorsed  by  the  in- 
sured on  a  policy  issued  by  a  mutual  insur- 
ance company  *'to  pay  the  within,  in  case 
of  loss,"  to  a  mortjyn^^,  and  assented  to 
by  the  company,  wiU  enable  the  mortgagee 
to  sue  on  the  policy  in  his  own  name. 
Barrett  v.  Union  Ins.  Co.  7  Cush.  175. 

(v)  Niblo  V.  North  American  Ins.  Co. 


1  Sandf.  551.  If  the  tenant  owns  the 
buUdine,  and  not  the  land  under  it,  with 
the  rignt  of  remoTing  the  building,  he 
may  recover  the  value  of  the  buildine,  if 
insured  to  that  extent.  Laurent  t;.  Cmit- 
ham  Ins.  Co.  1  Hall,  41.  See  Fletcher  i;. 
Commonwealth  Ins.  Co.  18  Pick.  419. 

{w)  Luceua  t^.  Craufurd,  3  B.  &  P.  95 ; 
De  Forest  v.  Fulton  Fire  Ins.  Co.  1  Hall, 
103. 

(x)  Turner  r.  Stetts,  28  Ala.  420.  See 
also,  Stilwell  r.  Staples,  6  Duer,  63,  19 
N.  Y.  401. 

(v)  De  Forest  o.  Fulton  Ins.  Co.  i 
Hall,  84,  116;  Siter  v.  Mom,  13  Penn. 
State,  220 ;  Goodall  v.  New  England  Ins. 
Co.  5  Foster,  169,  186. 


^  Where  lessees  held  machinery  which  they  were  to  return  in  good  order,  it  was  said 
that  their  interest  was  the  value  of  the  property  they  were  bound  to  replace,  in  Imperial 
Ins.  Co.  9.  Murray,  73  Penn.  St  13. 

'  A  policy  of  msurance  taken  oat  by  warehouse-keepers  against  loss  or  damage  by 
fire  on  **  merchandise,  their  own  or  held  by  them  in  trust,  or  in  which  they  have  an  in- 
terest or  liability,  contained  in  "  a  designated  warehouse,  covers  the  merchandise  itself^ 
and  not  merely  the  interest  or  claim  of  the  warehouse-keepers.  Home  Ins.  Co.  v.  Balt^ 
more  Warehouse  Co.  93  U.  S.  527. 
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struction  of  the  words  and  facts  in  the  case,  leads  to  the  conclu- 
sion that  it  was  not  the  intention  of  the  parties  to  insure  more 
than  the  consignee's  interest,  no  more  than  that  will  be  recov- 
ered. («) 

It  is  now  common  for  a  commission-merchant  to  cover  by  a 
policy,  taken  out  in  his  own  name,  all  the  goods  of  his  various 
consignors,  (a)  And  it  has  been  held,  that  the  phrase  ^^  goods 
held  on  commission,"  has  a  similar  effect  with  the  phrase  ^'  for 

whom  it  may  concern,"  in  marine  policies.  (J) 
*443        *A  person  having  a  lien  on  buildings  under  a  State 
lien  law  has  an  insurable  interest  in  the  buildings,  (c) 

Any  bailee  having  any  legal  or  equitable  interest  in  the  goods, 
may  insure  that  interest.  Hence  a  common  carrier,  who  has  a 
lien  on  the  goods  for  his  compensation,  and  also  insures  them 
himself  to  a  considerable  extent,  may  insure  his  interest.  (<f ) 
We  should  doubt,  however,  whether  he  would  be  held  to  have  the 
implied  authority  of  a  consignee,  which,  as  we  have  seen,  is  to 
insure  the  whole  value  and  recover  it  for  the  owner.  Still,  this 
authority  might  be  given  him  by  ratification,  if  it  was  his  inten- 
tion to  insure  as  agent  of  the  owner.  And  if  the  principle  ap- 
plied to  marine  policies  should  be  held  applicable  to  fire  policies 


(2)  Parks  V.  Gen.  Interest  Ass.  Co.  5 
Pick.  34.  An  insurance  upon  merchandise 
in  a  warehouse,  "  for  account  of  whom  it 
ma/  concern/'  protects  only  such  interests 
as  were  intended  to  be  insured  at  the  time 
of  effecting  the  insurance.  Steele  0,  Insur- 
ance Co.  17  Penn.  8tate,  290,  298.  Lewis, 
J. :  "  AU  the  authorities  go  to  show,  that 
the  intention  of  the  party  effecting  an  in- 
surance, at  the  time  of  doing  so,  ought  to 
lead  and  govern  the  future  use  of  it,  and 
that  no  one  can,  by  any  subsequent  act, 
entitle  himself  to  the  benefit  of  it,  without 
showing  that  his  interest  was  intended  to 
be  embraced  by  it  when  it  was  made. 
This  rule  has  especial  application  to  in- 
surances made  'lor  account  of  whom  it 
may  concern ; '  and  where  these  terms  are 
used  in  the  policy,  it  is  not  sufficient  for 
the  party  who  claims  the  benefit  of  the  in- 
surance, to  show  merely  that  he  is  the 
owner  of,  or  has  an  insurable  interest  in, 
the  goods.  He  must  show  that  he  caused 
the  insurance  to  be  effected  for  his  benefit, 
or  that  it  was  intended,  at  the  time,  for  his 
security.  These  terms  in  the  policy  will 
not,  in  general,  dispense  with  this  evi- 
dence. And  where  ttie  party  claiming  the 
benefit  cannot  show  that  he  caused  or  di- 
rected the  insurance  to  be  effected,  it  will 
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not  serve  him  to  rest  upon  some  supposed 
secret  intention  not  manifested  by  a  single 
word  or  act,  at  the  time  of  the  transaction, 
to  mark  its  character,  and  indicate  the 
person  or  interest  intended  to  be  insured. 
That  which  is  not  manifested  by  evidence, 
is  to  be  treated  as  having  no  existence. 
The  nature  of  the  transaction  must  be 
fixed  at  the  time  of  insurance,  and  cannot 
be  changed  by  subsequent  consent  of  the 
insured,  without  the  authority  of  the  un- 
derwriters. If  this  were  not  law,  all  the 
mischiefs  arising  from  gambling  policies 
might  ensue."  See  also  Brichta  v.  New 
York  Ins.  Co.  2  Hall,  372. 

(a)  Millandon  v,  Atlantic  Ins.  Co.  8 
La.  557. 

(b)  De  Forest  v.  Fulton  Ins.  Co.  1  Hall, 
124. 

(c)  Franklin  Ins.  Co.  r.  Coates,  14  Md. 
285. 

(d)  In  Crowley  v.  Cohen,  3  B.  &  Ad. 
478,  it  was  held,  that  an  insurance  "on 
goods  "  was  sufficient  to  cover  the  interest 
of  carriers  in  the  property  under  their 
charge,  and  that  their  particular  interest 
need  not  be  specified.  Van  Natta  v.  Mu- 
tual Ins.  Co.  2  Sandf.  490;  Chase  p. 
Washington  Ins.  Co.  12  Barb.  595- 
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(and  we  know  no  reason  whj  it  should  not  be),  this  ratification 
might  be  made  after  the  loss,  (e) 

The  mle  of  delectu%  penonarunij  and  the  right  of  insurers  to 
choose  whom  they  will  insure,  and  therefore  to  know  whom  they 
insure,  applies  to  fire  policies  in  the  same  way  that  it  applies  to 
marine  policies ;  (/)  and  so  do  the  general  principles  and  rules 
which  determine  agency,  authority,  and  ratification.  (^) 

There  is,  howeyer,  one  important  difference,  arising  from  the 
provision  in  many  of  our  fire  policies,  which  is  indeed  required 
by  some  of  the  charters  of  the  companies,  by  force  of  which  the 
company  has  a  lien  to  the  amount  of  the  premium  note  on  all  the 
property  insured.  It  is  obvious,  that,  in  all  such  cases,  it  would 
be  a  misrepresentation  or  a  concealment  discharging  the  insurers, 
if  the  insurers  were  not  informed  of  any  previous  liens  or  incum- 
brances by  mortgage  or  otherwise,  which  would  encumber  or  pre- 
vent the  lien  to.  which  the  insurers  are  entitled.  (A) 
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OF  THE  RISK  ASSUMED  BY  THE  INSURERS. 


'  It  seems  to  be  held,  that  the  policy  fails  to  attach,  not  only  if 
the  property  does  not  exist  at  the  time  of  the  insurance,  or  if  it  is 
then  on  fire,  but  also  if  it  is  at  that  time  exposed  to  a  near  and 
dangerous  fire.  (%)  The  reason  given  for  this  is,  that  the  contract 
of  insurance  is  founded  on  the  assumption,  that  when  the  policy 
attaches  the  property  is  not  exposed  to  an  extraordinary  peril. 
But  where  no  such  circumstances  exist,  and  there  is  no  fraudu- 
lent misrepresentation  or  concealment,  a  policy  against  fire  may  be 
made  by  its  date  to  have,  without  the  phrase  '^  lost  or  not  lost,"  a 
retrospective  operation ;  if  this  be  the  intention  of  the  parties.  (/) 
Fire  policies  of  course  insure  against  fire,  and  nothing  but  fire ; 


(e)  Dnmnd  v.  Thoopon,  1  Port.  Ala. 
838;  Watkins  r.  Dnnnd,  id.  S61 ;  De 
Bolltf  V.  Pemujlvaoia  Ins.  Co.  4  Whart. 
6S;  Miltenberger  v,  Beacom,  9  Barr, 
198. 

(/)  See  Catlett  o.  Pacific  Ins.  Co.  1 
I^ne,  C.  C.  615;  Leathers  v.  Farmers 
Luk  Co.  4  Foster,  259 ;  Foster  v,  U.  S.  Ins. 
Co.  II  Pick.  86.    See  ante,  p.  •356. 


{g)  See  Alliance  Ins.  Co.  v.  La.  Ins.  Co. 
8  La.  1,  and  cases  snpm  n.  (e). 

(A)  See  suproy  p.  *432,  n.  {k). 

(i)  Babcock  v.  Montgomery  Ca  Ins. 
Co.  6  Barb.  637,  643,  4  Comst.  326; 
Austin  0.  Drew,  4  Camp.  360,  6  Tannt 
436.  See  also  Bentlej  v.  Columbia  Ina 
Co.  17  N.  Y.  421. 

ij)  HaUock  v.  Ins.  Co.  a  Dutch.  268. 
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but  it  maj  Bometiines  be  a  very  difficult  question,  whether  a  loss 
for  which  payment  is  demanded  was  a  loss  under  the  policy. 
This  question  is  twofold.  First,  What  is  fire  ?  and,  secondly, 
How  far  does  the  insurance  against  fire  coyer  the  consequences 
of  a  fire,  although  the  property  lost  or  injured  was  not  itself 
reached  or  touched  by  the  fire? 


A.  —  What  i%  Fire  t 

This  is  a  difficult  question  even  in  a  scientific  point  of  view ; 
or  rather,  science  acknowledges  no  such  thing  as  fire.  But  by 
fire,  in  the  common  use  of  the  word,  is  probably  meant  flame. 
Flame,  however,  is  only  hydrogen-gas  heated  to  redness,  or  white- 
ness. We  do  not,  howeyer,  call  a  cannon-ball,  heated  to  redness, 
or  even  to  whiteness,  fire ;  and  yet  it  cannot  be  doubted,  that  if 

red-hot  iron,  or  any  substance  sufficiently  heated,  coming 
♦445   *in  contact  with  property  insured,  injured  it  by  heat,  in  a 

certain  way,  this  would  be  a  loss  under  a  policy  against 
fire.  But  this  injury  must  reach  a  certain  extent  to  come  under 
the  policy.  Perhaps  a  rule  which  has  been  applied  in  the  trial  of 
persons  charged  with  arson,  might  be  found  applicable  here.  If 
a  person  charged  with  this  crime  were  proved  to  have  put  kind- 
lings upon  a  floor,  and  set  fire  to  them,  with  a  purpose  of  burning 
a  house,  and  the  fire  was  extinguished  or  burnt  out  without  affect- 
ing the  floor,  the  crime  would  be  only  attempted  and  not  com- 
mitted. But  what  operation  of  the  fire  upon  the  floor  would 
suffice  to  constitute  the  crime  ?  It  has  been  said,  that  the  floor 
must  be  charred,  or,  in  other  words,  the  surface  of  the  floor  must 
be  changed  by  heat  from  the  condition  of  wood  into  that  of  char- 
coal. Such  a  rale  would  meet  cases  which  sometimes  arise  in 
respect  to  property  insured.  It  would  be  equivalent  to  this :  that 
insurers  against  fire  are  not  liable  unless  there  be  ignition  or 
combustion.  It  is  certain  that  very  great  injury  may  be  caused 
by  fire,  without  either  ignition  or  combustion.  In  one  case,  a 
sugar-house,  with  its  contents,  was  insured  against  fire,  and  in 
each  story  sugar  in  a  cei-tain  state  of  preparation  was  deposited, 
for  the  purpose  of  being  refined,  and  for  this  purpose  a  certain 
degree  of  heat  was  necessary.  To  obtain  this  there  was  a  chim- 
ney running  up  through  the  whole  building,  with  a  register  in  it 
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on  each  story,  whereby  more  or  less  heat  could  be  introduced  at 
pleasure  into  the  rooms.  At  the  top  of  the  chimney  was  a  regis- 
ter, which  was  closed  at  night,  that  the  heat  might  be  retained  in 
the  building.  This  register  was,  by  the  negligence  of  a  servant, 
left  shut  one  morning  when  the  fires  were  lighted;  and  conse- 
quently the  smoke  and  heat  were  forced  into  the  rooms  where  the 
sugars  were  drying,  and  they  were  very  much  injured  thereby. 
Held,  that  the  insurers  were  not  liable,  (k)  But  if  there  is  an 
extraordinary  fire,  the  insurers  are  clearly  liable  for  the  direct 
effects  of  it,  as  where  furniture  or  pictures  are  injured  by  the 
heat,  although  they  do  not  actually  ignite,  (l)  Where  there  was 
insurance  on  a  theatre,  '^  not  to  cover  any  loss  or  damage  by  fire 
which  may  originate  in  the  theatre  proper,"  and  a  fire  outside  the 
building  heated  the  wall  so  much  as  to  cause  the  interior  to  bum, 
the  insurers  were  held.  (H) 

*  It  was  formerly  supposed  that  lightning  was  fire ;  and  *  446 
then  all  injuries  by  Ughtning  might  be  regarded  as  injuries 
by  fire.  Now  it  is  known,  as  a  matter  of  science,  that  lightning 
is  not  fire,  and  that  the  light  or  flash  of  lightning  arises  from  the 
shock  upon  the  air.  But  the  same  shock  produces  great  heat, 
wherever  it  falls ;  and  therefore  a  house  struck  by  lightning  is 
frequently  set  on  fire.  If,  however,  a  house  be  destroyed  by 
lightning,  but  without  ignition,  insurers  against  fire  are  not  lia- 
ble ;  (m)  ^  nor  if  a  house  falls  and  becomes  mere  rubbish,  and 
then  takes  fire  and  bums  up.  (mm)  ^ 

A  similar  question  has  arisen  in  cases  of  explosion.  Here,  it 
seems  to  be  settled  by  authority,  that  if  the  explosion  be  caused 
by  gunpowder,  it  is  a  loss  by  fire ;  (n)  ^  and  the  same  rule  would 

(k)  AiiBtin  V,  Drew,  4  Camp.  360,  Holt,  Co.  6  Barb.  637,  4  Conut.  326 ;  Kenniston 

N.  P.  126,  6  Taoot.  426,  2  Marsh.  130.  v.  Mer.  Co.  Ins.  Co.  14  N.  H.  341. 

(/)  Case  V.  Hartford  Ins.  Co.  13  HI.  (mm)  Nave  v.  Home  Ins.  Co.  37  Mo. 

676.     See  also  Scripture  o.  Lowell  Ins.  430. 

Co.  10  Cosh.  356.  (n)  Scripture  v.  Lowell    Ins    Co.  10 

{U)  Sohier V.Norwich  Ins.  Co.  11  Allen,  Cnsh.  356;  Waters  v.  Merchants  Ins.  Co. 

336.  11  Pet.  213,  225;  Grim  v.  Phoenix  Ins. 

(m)  Babcock  v.  Montgomery  Co.  Ins.  Co.  13  Johns.  451. 

1  Where  a  tornado,  accompanied  bj  electrical  distarbance,  destroyed  insured  property. 
It  was  held,  in  an  action  on  the  policy,  which  covered  loss  by  lighming,  that  the  jury 
most  dedde  whether  lightning  was  an  active  agent  in  the  destruction.  Spensley  r.  Lan- 
cashire Ins.  Co.  54  Wis.  433. 

*  As  where  the  floors  and  roof  have  fallen  in,  and  the  walls  only  are  standing.  Hack 
V.  Globe  Ins.  Co.  127  Mass.  306.  See  Breuner  v.  Liverpool  Ins.  Co.  51  Cal.  lui.  But 
where  a  building  is  standing  on  its  posts,  though  out  of  plumb  and  abandoned,  it  has 
not  fiiUen.    Firemen's  Ins.  Co.  v.  Congr^ation,  &c.  80  111.  558. 

*  Where  an  explosion  occurred  ftom  vapor,  given  off  from  material  in  process  of 
manofacture  coming  into  conuct  with  a  lamp,  the  insurers  were  held  liable  tot  the  loss 
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undoubtedlj  be  applied  if  the  explosion  were  caused  by  the  burn- 
ing  of  saltpetre  or  anj  other  combustible  substance.  But  a  vio- 
lent explosion  may  injure  things  at  a  considerable  distance,  by 
the  mere  shock ;  and  this  would  not  be  injury  by  fire.  Thus, 
where  the  damage  was  caused  by  the  explosion  of  a  powder- 
magazine  a  mile  distant,  the  insurers  were  not  held,  (nn)  And 
where  a  warehouse  was  insured  against  fire  with  an  exception  of 
explosion,  and  an  explosion  took  place  in  a  neighboring  building 
which  set  it  on  fire,  from  which  the  insured  building  caught  and 
was  destroyed,  the  insurers  were  held  not  liable,  the  rule  of  earua 
proxima  non  remota  not  applying,  (no')  The  explosion  of  a  steam- 
boiler  is  not  a  loss  by  fire,  (o)  The  distinction  taken  is  this : 
that  gunpowder  explodes  by  combustion,  and  steam  by  expansion 
without  combustion. 


B.  —  Of  the  Liability  of  Insurers  for  the  Consequences  of  Fire. 

The  universal  rule  of  contracts,  catisa  proxima  non  remota  spec- 
tatur^  applies  also  to  insurance  against  fire.  But  both  usage  and 
law  give  a  very  liberal  construction  in  favor  of  the  assured  under 
fire  policies.  Thus,  one  of  the  most  common  grounds  for  a  claim 
upon  insurers  against  fires,  is  for  injury  caused  by  the  water  used 
to  extinguish  the  fire.  This  would  probably  be  confined,  nearly 
if  not  altogether,  to  goods  within  the  building  which  was  on  fire. 
We  doubt,  however,  if  there  is  any  other  exception.  Thus,  if  a 
large  building,  of  many  stories,  were  filled  throughout  with  goods, 
and  the  building  or  the  goods  were  under  such  insurance,  and  a 
fire  took  place  in  any  part  of  the  building,  all  the  goods  within 

that  building  which  were  injured  by  the  water  used  by  the 
*  447    firemen,  must  be  paid  for.     *  We  have  never  known  an 

instance  in  which  the  question  has  been  raised  in  regard  to 
the  necessity  or  expediency  of  using  so  much  water,  or  as  to  the 
unskilfulness  of  the  firemen.    Nor  should  we  indeed  confine  this 

Inn)  Everett  v.  London  Assurance  Co.  (o)  Millaadon  v.  K.  O.  Ins.  Co.  4  La. 
19  C.  B.  (n.  8.)  126.  An.  15. 

(no)  7  Wallace,  44. 

from  the  resulting  fire,  bat  not  Arom  the  explosion,  Brim  9.  N.  A.  Ins.  Co.  53  K.  T. 
446 ;  and  where  an  insurance  company  was  not  to  be  liable  for  collision  unless  fire 
ensued,  nor  for  fire  from  petroleum,  it  was  heJd  not  liable  for  fire  fkx>m  petroleam  after  a 
collision.    Insurance  Co.  v,  Express  Co.  95  U.  S.  227. 
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absolutely  to  goo&  within  the  building.  If  a  building  not  in- 
sured were  on  fire,  andf  a  contiguous  or  a  very  near  building  were 
in  real  danger,  and,  to  avert  this,  efforts  were  made  to  wet  the 
outside  of  the  endangered  building,  and  goods  insured  within  this 
building  are  hurt  by  this  water,  we  believe  the  injury  would  be 
regarded  as  a  loss  within  the  policy.  (|?)  So  it  might  be,  if  dam- 
age was  done  to  goods  in  a  building  not  on  fire  by  leakage  from 
the  hose  carried  through  the  building  to  extinguish  a  fire  in  an 
adjoining  building.  If,  however,  there  were  no  fire  anywhere, 
and  water  were  thrown,  in  the  erroneous  belief  that  there  was  a 
fire,  a  different  question  would  arise ;  and  we  should  say  that  the 
insurers  would  not  be  liable. 

Policies  of  insurance  on  goods  against  fire,  sometimes  require 
that  the  insured  shall  employ  all  possible  diligence  to  save  or 
remove  their  goods ;  but  such  a  provision  would  be  only  a  confir- 
mation of  the  obligation  which  the  law  and  public  policy  impose 
upon  the  insured.  Hence,  injury  to  or  loss  of  goods  which  was 
caused  by  their  removal  from  the  danger  of  fire,  is  a  common 
groimd  for  a  claim  under  a  fire  policy,  (^pp)  But  there  must  be 
a  reasonable  application  of  this  rule ;  the  goods  must  be  removed 
from  immediate  danger,  and  not  because  of  some  fear  of  a  possible 
or  remote  danger.  And  if  the  loss  or  injury  could  be  attributed 
to  the  want  of  even  so  much  care  as  could  be  given  under  such 
circumstances,  the  negligence,  and  not  the  fire,  would  be  regarded 
as  the  proximate  cause,  and  the  insurers  would  not  be  liable.  (9) 
Insurers  are  liable  for  the  loss  caused  by  the  blowing  up  of 
buildings  to  arrest  the  progress  of  a  fire,  *  when  that  pre-  *  448 
caution  was  justified  by  the  circumstances,  (r)  ^    And  this 


ip)  Case  V.  Hartford  Ins.  Co.  13  HI. 
680 ;  HiUier  v.  Alleghan j  Co.  Ins.  Co.  3 
Barr,  470 ;  Agnew  v.  Ids.  Co.  7  Am.  Law 
Reg.  168;  Babcock  v.  Montgomerj  Co. 
Lis.  Co.  6  Barb.  637  ;  Scripture  v.  LoweU 
Ins.  Co.  10  Cnsh.  356,  per  Cusking,  J.; 
Lewis  V.  Springfield  Lis.  Co.  10  Gra7, 
159 ;  Wbitehmst  v.  Fayetterille  Lis.  Co.  6 
Jones,  352. 

(pp)  Lunirers  were  held  for  a  loss  bj 
larcenj,  in  WithereU  v.  Maine  Lis.  Co.  49 
Me.  200.  See  also,  where  the  insurers 
were  held  for  a  loss  on  goods  removed 
from  imniinent  peril,  although  the  store 
from  which  the7  were  removed  was  never 


reached  by  the  fire.  White  v.  Republic 
Lis.  Co.  57  Me.  91. 

iq)  See  Case  v.  Hartford  Lis.  Co.  13 
111.  676 ;  Babcock  v.  Montgomery  Co.  Ins. 
Co.  6  Barb.  640;  Hillier  v,  Alleghany  Co. 
Ins'.  Co.  3  Barr,  470;  Agnew  r.  Lis.  Co.  7 
Am.  Law  Reg.  168,  affirmed  Independent 
Ins.  Co.  V.  A^ew,  34  Penn.  State,  96;  Til- 
ton  i\  Hamilton  Ins.  Co.  1  Bosw.  367; 
Webb  V.  Protection  Lis.  Co.  14  Misso.  3. 

(r)  City  Fire  Lis.  Co.  v.  Corlies,  21 
Wend.  367 ;  Pentz  r.  Receivers  of  ^tna 
Fire  Ins.  Co.  3  Edw.  Ch.  341,  9  Paige, 
568;  Gordon  v.  Rismiington,  1  Camp. 
123. 


I  In  Boon  v.  JBtna  Ins.  Co.  40  Conn.  575,  insurers  were  held  liable  for  a  loss  caused 
by  the  firing  of  buildings  by  the  commander  of  United  States  troops  to  prevent  stores 
from  falling  into  the  hands  of  the  Confederate  troops,  who  were  in  superior  force,  which 
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was  held,  where  a  house  on  fire  was  blown  up^y  gunpowder,  and 
the  policy  provided  that  the  insurers  should  not  be  liable  for  a  loss 
from  the  explosion  of  gunpowder ;  because  this  provision  was  held 
to  exclude  only  fire  originating  from  an  explosion  of  gimpowder.  («) 
But  in  another  case,  where  the  policy  excluded  any  loss  occasioned 
by  the  explosion  of  a  steam-boiler,  and  by  reason  of  such  explosion 
the  building  was  set  on  fire,  the  insurers  were  held  not  liable,  al- 
though the  fire  was  the  proximate  cause  of  the  loss ;  because  the 
loss  was  directly  and  wholly  occasioned  by  the  explosion.  (Q 

We  are  not  aware  that  general  average  claims  or  provisions 
are  ever  inserted  in  American  fire  policies,  although  they  are  said 
to  be  in  English  policies;  but  the  principle  of  general  average 
may  have  some  application  in  this  country.  In  one  case  where 
insurance  was  effected  on  a  stock  of  goods  in  a  certain  store, 
and,  an  adjoining  store  being  on  fire,  the  insured,  with  the  con- 
sent of  the  president  of  the  insurance  company,  bought  some 
blankets  and  spread  them  on  the  outside  of  the  store  where  it 
was  exposed  to  the  flames,  the  building  was  saved,  but  the  blan- 
kets were  ruined.  The  assured  claimed  to  recover  the  entire 
expense.  The  company  contended,  that  if  liable  at  all,  it  was 
only  for  the  proportion  which  they  had  at  risk  upon  the  policy, 
taken  in  connection  with  the  store,  of  which  the  plaintiffs  had  a 
lease  for  ten  years,  and  the  value  of  the  stock  over  and  above  the 
sum  insured  upon  it ;  and  the  court  held  that  they  were  only  liable 
for  this  amount,  (u) 

It  is  conmion  for  policies  against  fire  to  provide  that  the  in- 
surers may  elect  either  to  pay  for'damages  in  money  or  to  repair 
or  rebuild.  And  it  has  been  held  that  if  insurers  under  this  pro- 
vision elect  to  rebuild,  this  converts  the  contract  of  insurance 
into  a  building  contract;  and  if  then  they  do  not  rebuild,  the 
damages  for  their  failure  are  not  limited  by  the  amount  insured, 
but  must  be  the  sum  required  to  erect  a  building  of  equal  value 
with  that  insured,  (uu) 

(«)  Greenwald  r.  Ids.  Co.  7  Am.  Law  182.    It  was   also  contended,  that   tho 

Reg   282.    The  clanse  was  construed  to  property  in  the  neighborhood  ought  also 

mean  "  fire  orijrinating  from  an  explosion  to  contribute ;  but  the  court  held,  that  the 

of  gnnpowder.  contribution  must  be  limited  to  the  build- 

(0  »t.  John  V.  American  Ins.  Co.  1  ing  and  the  property  therein  immediately 

Dner,  371,  1  Kern.  516  sared. 

(u)  Welles  V.  Boston  Ins.  Co.  0  Pick.         (uu)  MoneU  t;.  Irving  Ins.  Co.  S3  N. 

net  was  jafttlfied  by  the  emerjirency,  althoufrh  the  policy  contained  a  proviso  against  li*- 
bility  for  loss  from  "any  invasion,  insurrection,  riot,  or  dvil  commotion,  or  of  any  mill- 
tary  or  usurped  power.'* 
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C. —  Of  a  Lon  caused  by  the  Negligence  of  the  Insured. 

There  is  this  difference  between  marine  policies  and  fire  poli- 
cies. The  perils  against  which  marine  policies  insure  are 
generally,  *  although  not  always,  such  as  could  not  be  *449 
arerted  by  any  care  or  skill  which  could  reasonably  be 
demanded ;  whereas,  the  great  majority  of  fires  are  caused  by  the 
negligence  of  somebody,  and  very  commonly  by  the  negligence 
of  some  of  the  family  or  servants  of  the  insured.  It  is  to  guard 
against  this  very  risk,  that  fire  policies  are  made ;  and  it  has  been 
held,  that  insurers  are  liable  for  a  fire  caused  not  only  by  persons 
employed  by  the  insured,  but  by  his  own  negligence,  (t;)  ^  In 
either  case  the  fire  would  be  regarded  as  the  proximate  cause 
of  the  loss,  and  the  negligence  as  the  remote  cause.  It  may  be 
said,  therefore,  that  the  negligence  of  the  insured,  which  is  but 
an  imperfect  ground  of  defence,  even  in  marine  policies,  is  almost 
none  in  fire  policies.  In  a  case  in  Massachusetts,  the  insurers 
admitted  the  loss,  and  that  a  fraudulent  design  to  set  fire  to  the 
building  was  not  imputed  to  the  plaintiff,  and  offered  to  show 
that  the  building  insured  was  destroyed  through  the  gross  neg- 
ligence and  carelessness  of  the  plaintiff,  and  through  his  gross 
misconduct.     The  court  below  ruled,  that  evidence  to  prove 

T.  420;  Beab  v.  Home  Ins.  Ca  90  N.  T.  in  this  coantry.  Patapsco  Ins.  Co.  v.  Coul- 

622.  ter,  3  Pet.  222;  Columbia  Ins.   Co.  o. 

(p)  In  Shaw  o.  Robberds,  6  A.  &  E.  I^awrence,  10  Pet  617,  618;  Waters  v. 

76,  S3,  Lord  Denman,  C.  J.,  said:  "One  Merchants  Ins.  Co.  11  id.  213,  225;  Per- 

argument  more  remains  to  be  noticed,  rin  v.  Protection  Ins.  Co.  11  Ohio,  147, 

Tiz.,  that  the  loss  here  arose  from  the  oTerruling  Lodwicks  v.  Ohio  Ins.  Co.  6  id. 

plaintiff's  own  negligent  act  in  allowing  433 ;  8t  Louis  Ins.  Co.  v.  Glasgow,  8 

the  kiln  to  be  used  for  a  purpose  to  Misso.  718 ;  Mathews  v.  Howard  Ins.  Co. 

which  it  was  not  adapted.    There  is  no  18  Barb.  234,  oyerruling  Grim  v.  Phoenix 

doubt  that  one  of  the  objects  of  insur-  Ins.  Co.  13  Johns.  451 ;  Hynds  v.  Sche- 

ance  against  fire,  is  to  guard  against  the  nectady  Co.  Ins.  Co.  16  Barb.  119;  St. 

neglisence  of  servants  and  others;  and,  John  r.  American  Ins.  Co.  1  Duer,  371; 

therefore,  the  simple  fact  of  negligence  Gates  v.  Madison  Co.  Ins.  Co.  1  Seld. 

has  never  been  held  to  constitute  a  de-  489 ;  Copeland  v.  New  England  Ins.  Co. 

fence.    But  it  is  argued  that  there  is  a  2  Met  432 ;  Butman  r.  Idonraouth  Ins. 

distinction  between  the  negligence  of  ser-  Co.  35  Maine,  227 ;  Catlin  v.  Springfield 

rants  and  strangers,  and  that  of  the  as-  Ins.  Co.  1  Sumner.  434 ;   Henderson  v. 

sured  himself.  We  do  not  see  any  ground  Western  Ins.  Co.  10  Rob.  La.  164 ;  Na- 

for  such  a  distinction,  and  are  of  opinion  tional  Ins.  Co.  v.  Webster,  83  III    470; 

that,  hi  the  absence  of  all  fraud,  the  proz-  Germania  Ins.  Co.  v,  Sherlock,  25  Ohio 

imate  cause  of  the  loss  only  is  to  be  looked  8t.  33 ;  Jameson  v.  Royal  Ins.  Co.  Ir.  R. 

to."  This  doctrine  is  now  well-settled  law  7  C.  L.  128. 

1  Enterprise  Ins.  Co.  r.  Pariaot,  35  Ohio  St  35 ;  Mickey  v,  Bnrlinirton  Ins.  Co.  35 
la.  174. 

578 


450 


THE  LAW  OP  CONTRACTS. 


[book  in. 


such  facts  was  not  material ;  but  the  Supreme  Court,  declaring 
that  they  could  not  say  that  negligence  could  not  be  such  as  to 
discharge  the  insurers,  ordered  a  new  trial.  But  the  court,  in 
their  decision,  so  described  the  negligence  which  alone  would  have 
this  effect,  that  there  was  no  new  trial ;  the  insurers  paying  the 
loss,  with  some  abatement,  (w) 


450 


•SECTION  IV. 


OF  ALIENATION. 

It  is  quite  certain,  that  policies  against  fire  are  contracts  only 
between  the  insured  and  the  insurer,  and  do  not  pass  to  any  other 
party  without  the  consent  of  the  insurers,  (x)  If,  therefore, 
before  the  loss  occurs,  the  insured  alienates  the  whole  of  his  in- 
terest in  the  property,  he  loses  nothing  by  the  fire,  and  has  no 
claim  for  any  loss,  (y)  And  if  he  alienates  only  a  part,  his  claim 
is  in  proportion  to  the  interest  he  retains,  (z) 

But  when  a  loss  occurs,  it  vests  in  the  insured  a  right  to  in- 
demnity. This  right  is  assignable,  and  an  assignee  for  value  may 
enforce  his  claim  against  the  insurers,  (a)  although  it  may  be 
necessary  to  bring  the  action  in  the  name  of  the  insured.  But  a 
mere  assignment  or  transfer  of  tlie  premises  after  a  loss,  does  not 
of  itself  transfer  the  right  of  indemnity  for  the  previous  loss,  un- 
less the  contract  shows  this  to  have  been  the  intention  of  the 
parties. 

Our  policies  against  fire  very  commonly  provide  expressly,  that 
an  assignment  either  of  the  property  or  the  policy  shall  avoid  the 
policy.     If  this  prohibition  covers  in  its  terms  only  a  transfer  of 


(to)  Chandler  v,  Worcester  Ins.  Co.  8 
Cush.  328.  In  Johnson  v.  Berkshire  Ins. 
Co.  4  Allen,  888,  it  was  found  that  the 
fire  was  caused  by  the  act  of  the  in- 
sured ;  that  there  had  been  a  want  of 
ordinary  care,  judgment,  and  discretion 
on  his  part,  but  that  he  had  not  been 
fruilty  of  recklessness  and  wilful  miscon- 
duct. H^d,  that  the  insured  was  enti- 
tled to  recover. 

(t)  Tate  V.  Citizens  Ins,  Co.  13  Gray, 
70;  Granger  v.  Howard  Ins.  Co.  5  Wend. 
200 ;  Lane  v.  Maine  Ins.  Co.  3  Fairf.  44 ; 
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Morrison  v  Tennessee  Ins.  Co.  18  Misso. 
262;  Rollins  v.  Columbian  Ins.  Co.  5 
Foster,  204.  This  doctrine  was  early 
held  in  England.  Lvnch  v.  I>aizeU,  4 
Brown,  P.  C.  431  (1720) ;  Sadlers  Co.  ». 
Badcock,  2  Atk.  554  (1748). 

(y)  Carroll  v.  Boston  Ins.  Co.  8  Mass. 
515;  Wilson  v.  Hill,  8  Met.  66. 

(2)  -^Etna  Ins.  Co.  v.  Tyler,  16  Wend. 
385,401. 

(n)  Wilson  0.  Hill,  3  Met  69;  Brichta 
V.  N.  Y.  Ins.  Co.  2  Hall,  872.  But  see 
Lynch  v.  Dalzell,  4  Brown,  P.  C.  431 
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the  interest  of  the  insured,  it  would  seem  that  this  prohibition  is 
not  extended  bj  its  terms  to  the  contract  of  insurance,  (b)  ^ 

*  Some  recent  policies  contain  a  provision  prohibiting  a  *  451 
transfer  of  his  claim  by  the  insured  after  a  loss  occurs ; 
and  then  make  such  a  transfer  an  avoidance  of  the  policy.  It  has 
been  held,  that  the  policy  of  the  law  makes  such  a  restriction 
upon  the  power  of  transferring  a  vested  right  itself  void.  (<?)  ^ 
But  it  has  also  been  held,  that  if  thq  parties  choose  to  make  such 
a  bargain  they  are  bound  by  it.  (d) 

An  alienation  of  the  property,  to  have  the  effect  of  discharging 
the  insurers,  must  amount  to  an  absolute  conveyance  of  the  title  of 
the  insured  thereto.  («)  ^  Hence,  a  mortgage  of  real  estate  has  no 
such  effect,  until  entry  for  breach  and  foreclosure ;  (/)  *  or  a  sale 
of  the  equity  of  redemption ;  (ff')  *  nor  a  contract  to  convey  ;  (j) 


ib)  Carpenter  v.  ProTidence  Ins.  Co. 
'et.  602.  Where  a  policy  iasued  by  a 
mutual  fire  insurance  company  contained 
this  clause :  **  The  interest  of  the  assured 
in  this  policy  is  not  assignable  without 
tlie  consent  of  said  company  in  writing ; 
and  in  case  of  any  transfer  or  termina* 
tion  of  the  interest  of  the  assured,  either 
by  sale  or  otherwise,  without  such  con- 
sent, this  policy  shall  thenceforth  be  void, 
and  of  no  effect,"  it  was  held,  that  this 
clause  did  not  merely  nullify  the  assign- 
ment of  the  policy,  when  made  without 
consent,  but  operated  on  the  policy. 
Smith  9.  Saratoga  Co.  Ins.  Co.  1  Hill, 
497,  8  id.  608.  As  to  the  meaning  and 
effect  of  the  word  "  assigns,"  see  an  in- 
teresting case,  Holbrook  v.  American  Ins. 
Co.  1  Curtis,  C.  C.  198. 

(c)  Goit  V.  National  Ins.  Co.  26  Barb. 
189.  See  also  Courtney  i;.  New  York 
Ins.  Co.  28  Barb.  U6. 

(d)  Dey  v,  Poughkeepsie  Ins.  Co.  23 
Barb.  623. 

{e)  Masters  v.  Madison  Co.  Ins.  Co.  11 
Barb.  024;  Van  Deusen  o.  Charter-Oak 


Ins.  Co.  1  Hob.  66 ;  Ayres  v.  Home  Ins. 
Co.  21  la.  186. 

(/)  Conorer  v.  Mut.  Ins.  Co.  1  Comst. 
290,  3  Denio,  264 ;  Jackson  v.  Mass.  Ins. 
Co.  23  Pick.  418.  Nor  a  mortgage  of 
personal  property  without  a  transfer  of 
possession  to  the  mortgagee.  Rice  t*. 
Tower,  1  Gray,  426.  See  also  Holbrook 
V.  Am.  Ins.  Co.  1  Oortis.  C.  C.  198.  Nor 
a  levy  on  execution.  Clark  v.  New  Eng. 
Ins.  Co.  6  Cush.  342 ;  Rice  v.  Tower,  1 
Gray,  426.  Nor  a  sale  of  the  equity  of 
redemption,  so  long  as  the  party  has  the 
right  to  redeem.  Strong  v.  Manufactur- 
ers Ins.  Co.  10  Pick.  &.  But  a  mort- 
gage is  considered  a  material  alteration 
in  the  ownership  of  the  property  insured. 
Edmands  v.  Mutual  Ins.  Co.  1  Allen,  811. 
And  sometimes  alienation  by  mortgage 
is  directly  prohibited.  Edes  r.  Hamilton 
Ins.  Co.  3  Allen,  962.  See  Sliepberd  r. 
Union  Ins.  Co.  88  N.  H.  2.32. 

iff)  Lawrence  v.  Holyoke  Ins.  Co.  U 
Allen,  887. 

(g)  Trumbull  v.  Portage  Co.  Ins.  Co. 
12  Ohio,  806 ;  Masters  v.  Madison  Co.  Ins. 


^  Ferree  v.  Oxford  Ins.  Co.  67  Penn.  St.  873. 
^  Alkan  v.  New  Hampshire  Ins.  Co.  63  Wis.  136. 

*  A  oouTeyance  in  fee  with  mortgage  back  will  be  an  alienation,  Savage  p.  Howard 
Ins.  Co.  62  N.  Y.  502;  Home  Ins.  Co.  v.  Hauslein,  60  111.  521 ;  but  the  deed  must  be 
delirered,  Fanners'  Ins.  Co.  i;.  Graybill,  74  Penn.  St.  17 ;  Manhattan  Ins.  Co.  v.  Stein,  5 
Bushy  652 ;  so  is  a  mortgage,  Atherton  o.  Phoenix  Ins.  Co.  109  Mass.  32 ;  bnt  not  a  sale 
of  the  equity  of  redemption,  so  long  as  the  seller  can  redeem,  Loy  v.  Ins.  Co.  24  Minn. 
315.  A  conveyance  by  a  husband  and  wife  to  a  third  person,  and  by  him  back  to  the 
wife  to  effifctuate  the  provisions  of  a  will,  was  held  an  alienation  in  Langdon  r.  Minn. 
Ins.  Co.  22  Minn.  193. 

*  Foreclosure,  however,  is  complete,  although  proceedings  are  pending  to  correct 
an  error.  McRissick  v.  Millowners'  Ins.  Co.  50  la.  116.  ^e  Commercial  Union  Ass. 
Co.  r.  Scammon,  102  111.  46 ;  Bishop  v.  Clay  Ins.  Co.  45  Conn.  430. 

^  Contra,  by  statute,  if  the  owner  of  the  eqnity  takes  an  unrecorded  bond  for  a  recon- 
veyance.   Foote  i;.  Hartford  Ins.  Co.  119  Mass.  259. 
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nor  a  conditional  sale,  where  the  condition  is  precedent  and  not 
yet  performed ;  (A)  nor  a  mere  agreement  between  the  owner  of 
property  insured  and  another  person,  to  represent  to  the  creditors 
of  the  owner  in  order  to  prevent  attachments,  that  it  had  been 
sold  to  such  other  person,  (i)  But  it  has  been  held  that  a  policy 
on  an  undivided  half  of  a  building  was  avoided  by  a  partition  made 
by  the  court  between  the  insured  and  his  cotenant.  (it)  ^  And 
that  a  sale  and  release  of  the  interest  of  one  partner  in  the  busi- 
ness and  property,  does  not  avoid  the  policy,  (v)  *  A  transfer  of 
a  part  of  the  property  does  not  avoid  tixe  policy  as  to  the  part  not 
transferred.  (<*)  * 

The  effect  of  bankruptcy,  or  of  voluntary  assignment  to  as- 
signees in  trust,  may  not  be  certain.  It  may  be  an  inference  from 
the  weight  of  authority,  that  in  either  case  this  is  an  alienation. 
Policies  sometimes  provide  for  such  circumstances.  In  the  ab- 
sence of  such  provisions,  we  should  say  on  general  princi- 
♦462  pies  *that  where  property  insured  against  fire,  is  taken 
into  the  possession  of  the  law,  for  the  benefit  of  creditors, 
the  insurance  would  remain  valid  for  their  benefit,  until  the 
property  was  sol(J  by  the  assignees,  (y)  *  But  if  the  insured  on 
his  own  application  is  declared  an  insolvent  or  a  bankrupt,  this 
may  be  an  alienation,  (k)  ^  So  if  there  is  a  voluntary  assignment 
to  assignees  in  trust.  (I)  ® 


Co.  11  Barb.  624;  Perry  Co.  Ins.  Co.  v. 
Stewart,  19  Fenn.  State,  46. 

(A)  Tittemore  v.  Vt.  Ins.  Co.  20  Vt. 
646. 

(t)  Orrell  v.  Hampden  Ins.  Co.  18 
Gray,  481.  The  policy  prorided  that  the 
insurance  should  be  void  "  in  case  of  any 
sale,  transfer,  or  change  of  title." 

{ti)  Barnes  v.  Union  Ins.  Co.  61  Me. 
110. 


(n)  Hoffinan  v,  JEtma,  Ins.  Co.  1  Rob. 
601. 

{ik)  Manley  v.  Ins.  Co.  1  Lans.  20. 

Ij)  See  Bragg  v.  New  England  Ins. 
Co.  6  Foster,  208. 

{k)  Adams  v.  Rockingham  Ins.  Co.  29 
Maine,  292 ;  Young  v.  Eagle  Ins.  Co.  14 
Gray,  160. 

(l)  Dadmun  Manuf.  Co.  v.  Worcester 
Ins.  Co.  11  Met.  429,  484. 


1  See  Plath  v,  Minn.  Farmers'  Ins.  Co.  23  Minn.  479. 

s  Pierce  v.  Nashua  Ins.  Co.  50  N.  H.  297 ;  West  v.  Citixens'  Ins.  Co.  27  Ohio  St.  1 ; 
Cowan  V.  Iowa  Ins.  Co  40  la.  551 ;  Burnett  v.  Enfaula  Ins.  Co.  46  Ala.  11. 

'  Quarrier  v.  Ins.  Co.  10  W.  Va.  507.  So  where  the  insured  exchanges  one  horse 
for  another.    Mills  v.  Farmers'  Ins.  Co.  37  la.  400. 

^  An  assignment  in  bankruptcy  by  a  mortgagor  of  chattels,  the  legal  title  to  which 
is  in  the  mortgagee,  will  not  avoid  a  policy,  providing  that  a  change  in  title  by  "  legal 
process,  judici^  decree,  or  volontary  tranter  or  conveyance/'  would  avoid  it,  loss,  if 
any,  payable  to  mortgagees.    Appleton  Iron  Ca  v.  Brit.  Am.  Ass.  Co.  46  Wis.  23. 

^  A  condition  in  a  policy  of  nre  insurance  forfeiting  it  in  case  the  propsrty  insnred 
becomes  incumbered  m  any  way  without  the  consent  of  the  company  written  thereon 
refers  to  incumbrances  created  by  the  act  of  the  insured,  and  not  to  tiiose  created  by 
judgment  or  otherwise  in  inuitum  by  operation  of  law.  Baley  v.  Homestead  Fire  Ins. 
Co.  80  N.  T.  21.    See  Starkweather  v.  Cleveland  Ins.  Co.  5  Bennett's  Cas  328. 

•  See  Hazard  o.  Franklin  Ins.  Co  7  R.  I.  42a 
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The  death  of  the  inBnred  is  no  alienation  of  the  property  in- 
sured, within  the  meaning  or  the  prohibition  of  alienation,  (m)  ^ 

Policies  of  insurance  are  certainly  not  negotiable,  (n)  They 
may  be  however,  and  oitea  are,  assigned  witft  the  consent  of  the 
insnrers.  G^erally  the  assignor  of  a  eho$e  in  acUon  cannot  preju^ 
dice  the  rights  of  the  assignee  after  the  debtor  has  assented  to  Uie 
assigxmient.  (o)  Bnt  where  the  owner  of  property  mortgaged, 
effects  insurance  in  his  own  name,  '^  loss  payable  to  the  mortga- 
gee,'' or  has  such  a  clause  afterwards  indorsed  on  the  policy  with 
the  assent  of  the  insurers,  the  insurance  is  still  upon  the  interest 
of  the  mortgagor,  and  he  does  not  cease  to  be  a  party  to  the  origi- 
nal contract  with  the  insurers ;  and  any  act  of  his  which  would 
otherwise  render  the  policy  void,  will  have  this  effect,  although 
the  policy  is  in  the  hands  of  the  mortgagee.  ( /?)  ^  But  if  the  in- 
surers, at  the  time  of  their  assent  to  the  transfer  of  the  policy, 
impose  any  further  obligation  on  the  transferee,  this  is  evidence 
iA  a  new  contract  with  him,  and  then  the  acts  of  the  mortgagor 
cannot  affect  his  rights  as  mortgagee.  (9) 

*In  practice  it  is  usual,  and  always  proper,  that  due  *458 
notice  of  transfers  should  be  given  to  the  insurers,  and 
their  consent  obtained,  and  duly  indorsed  or  approved,  as  their 
rules  may  require.  But  notice  and  consent  may  be  entirely  suffi- 
cient,  although  thay  do  not  precisely  conform  to  the  formal  re- 
quirements. 

An  agent  of  an  insurance  company,  to  receive  premiums  and 


(ai)  Bmbank  v.  Bockingham  Lml  Co. 
4  Foster,  550. 

(»)  Lynch  v.  Dalseil,  4  Brown,  P.  C. 
431 ;  CanoU  v,  Boston  InB.  Co.  8  Mass. 
515;  Smith  r.  Samtogft  Co.  Ins.  Co.  3 
Hill,  506;  Bodle  v.  Chensnco  Co.  Ins.  Co. 
9  Comst  53 ;  Carpenter  v.  ProTidence  Ins. 
Co.  16  Pet  50S,  508;  Sherman  v.  Pair,  % 
Speers,  647;  Nevins  v,  Bockingham  Ins. 
Co.  5  Poster,  S2. 

(o)  Hackett  v.  Martin,  8  GieenL  77; 
Hatch  V.  Dennis,  1  Pair!.  S44;  Matthews 
9.  Honghton,  id.  4S0;  Piear  v.  ETertson, 
20  Johns.  142. 

(p)  Hale  o.  Medianics  Ins.  Co.  6  Gray, 

.  169;  Bowditch  Ins.  Co.  o.  Winslow,  8 

Oraj,  38;  Loring  v.  Mannf.  Ins.  Co.  id. 

28;  £des  v.  HamUton  Ins.  Co.  8  AUen, 


362;  State  Ins.  Co.  v.  Boherts,  7  Am.  Law 
Beff.  229 ;  Grosvenor  v.  Atlantic  Ins.  Co. 
17  If.  T.  891 ;  Bidwell  e.  Northwestern 
Ins.  Co.  19  N.Y.  179.  See  Bnfialo  Steam- 
Engine  Works  t;.  Snn  Ins.  Co.  17  N.  T. 
401;  Pollard  v,  Somerset  Ina.  Co.  42 
Maine,  221. 

(q)  Posterv.EqmtahleIns.  Co.  2Grajr, 
216.  In  Edes  r.  Hamilton  Ins.  Co.  3  Al- 
len, 362,  Bigdcw,  C.  J.,  speaking  of  tiie 
above  case, said:  "The  decision  in  that 
case,  although  fully  warranted  by  the  pe- 
culiar &cts  which  were  there  shown  to 
exist,  was  nevertheless  going  as  far  as  tiie 
rules  of  law  will  permit,  in  order  to  sustain 
a  claim  for  loss  under  a  poUcj  which  has 
been  assigned  by  the  origmal  assured." 


^  See  also  Sherwood  v.  Agrtcoltmral  Ins.  Co.  73  N.  Y.  447. 
*  Pranklin  Savinn  Institution  v.  Central  Ins.  Co.  119  Mass.  240.    See  State  Ina 
Ca  V.  Maackens,  9  Vroom,  564 ;  Continental  Ins.  Co.  v.  Hulman,  92  HL  146. 
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applications  for  insarance,  and  transmit  policies,  has  no  authority 
to  waive  notice  of  an  assignment  of  a  policy,  (r)  ^ 

Policies  against  fire  sometimes  contain  a  provision  that  the  policy 
shall  be  void  if  the  building  be  used  for  an  unlawful  purpose.  Such 
a  policy  is  held  to  be  avoided  by  a  sale  of  ardent  spirits  therein 
without  a  licensCy  where  that  sale  is  prohibited  by  law  ;  and  this 
when  the  violation  of  law  was  made  without  the  knowledge  of  the 
policy-holder,  (rr)  *  So  a  policy  on  intoxicating  liquors  is  void, 
if  they  are  kept  for  sale  and  that  sale  is  illegal,  (r^ 


SECTION  V. 


OP  VALUATION. 


This  is  seldom  made  in  fire  policies,  and  perhaps  never  made 
with  the  purpose  and  effect  of  valuation  in  marine  policies. 
Whether  a  loss  be  total  or  partial,  the  insurers  are  bound  to  pay 
so  much  of  the  sum  insured  as  will  indemnify  the  insured,  and 
no  more.  («)  Where  personal  chattels  are  insured,  of  which  the 
value  is  uncertain,  as  for  example,  works  of  art,  it  is  not  uncom- 
mon to  agree  and  express  what  shall  be  held  to  be  their  value  in 
case  of  loss  ;  and  such  agreement  is  of  course  binding,  (f) 

The  value  which  the  insurers  on  goods  pay  for,  is  their  value 
at  the  time  of  loss ;  and  it  is  a  common  practice  to  determine  this 
value  by  a  sale  at  auction  of  such  part  of  the  goods  as  remains 
uninjured.  But  the  insurers  must  have  notice,  and  due  precau- 
tions must  be  taken,  to  make  the  auction  a  fair  measure  of  their 
value,  (u) 

It  is  quite  certain  that  the  profits  which  the  insured  sustains 


!; 


fr)  Tatev.CitizeiiBlD8.Co.l3Gra7,79.  Harris  «•  Eagle  Fire  Co.  6  Johns.  S6& 

[rr)  Kelly  v.  Worcester,  &c.  Lis.  Co.  See  Laurent  v,  Chatham  Ins.  Co.  1  Hall, 

97  Mass.  284.  41 ;  Wallace  v.  Ins.  Co.  4  La.  289;  Mfl- 

(r«)  Same  case.  landon  v.  Western  Ins.  Co.  9  id.  32,  and 

(s)  Niblo  V.  North  American  Ins.  Co.  cases  infra,  p.  *455,  n.  {d). 

1  Sandf.  551.  (u)  HofiEman  v.  Western  Ins.  Co.  1  La. 

(0  The  parties  may  m&ke  a  valued  An.  216. 

policy  on  any  subject,  if   they  see  fit. 

^  Nor  does  an  authority  to  take  one  kind  necessarily  authorize  the  taking  of  all  kinds 
of  risks.     Smith  v.  State  Ins.  Co.  58  la.  487. 

'  The  policy  in  such  a  case  does  not  attach,  although  an  application  is  made  for  a 
lioense  immediately  after  the  unlawful  business  is  begun.  Johnson  v.  Union  Ins.  Ca 
127  Mass.  555. 
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by  the  interruption  of  his  business  caused  by  the  fire,  are 
not  *  taken  into  consideration  in  assessing  the  damages ;  (v)  *  454 
unless  the  terms  of  the  insurance  expressly  cover  them. 
And  generally  it  may  be  said,  that  if  a  building  be  burned,  the 
damages  are  measured  by  its  actual  value,  without  any  considera- 
tion of  external  circumstances,  which  might  upon  some  contin- 
gency  increase  or  diminish  that  value,  (w) 

As  insurers  against  fire  always  endeavor  to  be  certain,  that 
they  do  not  insure  upon  any  building  more  than  the  building  is 
worth,  the  question  of  value  seldom  arises  in  case  of  a  total  loss. 
If  there  be  a  partial  loss,  the  insurers  usually  have  by  the  policy, 
and  frequently  exercise,  the  right  of  repairing  the  building ;  and 
they  must  do  this  as  to  style,  work,  and  materials,  in  conformity 
with  the  original  character  of  the  house.  It  is  common  in  prac- 
tice for  them  to  estimate  the  cost  of  repairs,  and  offer  that  sum  to 
the  insured.  If  he  refuses  this,  they  may  make  the  repairs.  If 
the  money  is  tendered  unconditionally,  he  may  take  it,  and  still 
bring  his  action,  and  recover  whatever  more  he  may  prove  to  be 
his  loss,  (ww) 

If  the  building  insured  is  entirely  destroyed  and  then  rebuilt, 
the  insured  is  entitled  to  indemnity  for  his  actual  loss,  and  al- 
though there  is  no  rule  analogous  to  that  which  prevails  in  marine 
insurance,  of  deducting  one-third  new  for  old,  still  the  jury  may 
make  a  deduction  from  the  value  of  the  new  materials,  so  as  to 
give  the  insured  only  complete  indemnity,  (x) 

If  insurers  elect  to  repair  a  building,  and  do  so,  and  the  cost  of 
repair  is  less  than  the  amount  they  insure,  they  remain  liable  for 
the  balance  during  the  time  for  which  the  policy  attaches ;  (y) 
and  if  they  elect  to  repair  a  building  injured,  and  competent  au- 
thorities forbid  this,  whether  on  tiie  ground  that  the  building 
would  then  be  in  a  dangerous  condition,  or  for  other  sufficient 
reason,  the  insurers  lose  their  election,  and  are  then  liable 
to  pay  for  the  loss,  (z)  Repairs  must  be  made  in  a  *  rea-  *  466 
sonable  time,  and  what  is  a  reasonable  time  is  a  question 

(v)  Niblo  V.  N.  A.  Lui.  Co.  1  Sandf.  428.    The  insnied  will  also  be  liable  for 

551.  assessments  for  losses  after  the  destruction 

(w)  Lament  v.  Chatham  Ins.  Co.   1  of  his  building  by  fire,  during  the  whole 

Hall,  41.  term  of  the  policy.     X.  H.  Ins.  Co.  v, 

(tcTw)  See  ante,  p.  *44S.  Rand,  4  Foster,  428 ;  Swamscot  Machine 

(x)  Brinley  v.  National   Ins.  Co.   11  Co.  v.  Partridge,  5  id.  369. 
Met.  195.  (z)  Brown  v.  Royal  Ins.  Co.  London 

(jf)  Trull  r.  Roxbniy  Ins.  Co.  3  Cush.  Jurist,  1859,  p.  1255,  8  Am.  Law  Reg. 

263.    See  N.  H.  Ins.  Co.  v.  Rand,  4  Foster,  235. 
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for  the  jury ;  (a)  and  under  a  policy  allowing  the  inanrers  to 
''make  good  the  damage  by  repairs/'  the  inmred  ^to  contribute 
one-fourth  of  the  expense/'  it  was  held,  that  if  the  insurers,  in- 
tending to  comply  with  this  provision  in  good  faith,  made  repairs 
of  substantial  benefit,  though  not  fully  making  good  the  loss,  the 
measure  of  the  insured's  damages  is  the  difference  between  the 
value  of  the  building  as  repaired,  and  what  it  would  have  been  if 
fully  repaired,  deducting  <Hie-fourth  of  the  value  of  the  repairs  to 
the  estate,  and  not  one-fourth  of  the  cost,  (b)  Where  insurers 
had  reserved  a  right  to  replace  articles  destroyed,  and  the  insured 
refused  to  permit  them  to  examine  and  inventory  the  goods  that 
they  might  judge  what  it  was  expedient  for  them  to  do,  relief  was 
refused  the  insurers  in  equity,  (c) 

Valuation  often  enters  into  policies  i^;ain8t  fire  effected  by  mu- 
tual insurance  companies,  for  a  different  purpose.  Their  charters 
forbid  them  to  insure  for  more  than  a  certain  proportion  of  the 
value  of  buildings ;  and  for  this  purpose  a  valuation  is  made  in 
the  policy ;  and,  unless  it  be  set  aside  for  fraud,  it  is  conclusive 
upon  both  parties,  for  most  purposes,  (d)  If  upon  a  certain  valua- 
tion in  a  policy  the  insurers  insure  more  than  the  proportion  which 
their  charter  permits  them  to  insure,  the  insured  only  recovers 
the  legal  proportion ;  and  he  cannot  recover  more  by  proof  that 
the  property  was  undervalued ;  and  that  a  fair  valuation  would 
have  authorized  the  whole  amount  insured,  (e)  ^  A  by4aw  of  a 
company  prohibiting  an  insurance  that  exceeds  two<4ihirdB  the 
estimated  value  of  the  property,  has  been  held  to  be  directory 
only,  and  not  a  condition  of  the  contract.  (/) 

(a)  TTMiVina  o.  Hamilton  Ins.  Co.  6  829 ;  Cnshiiuui  o.  N.  W.  Ins.  Co.  34  Biaine, 

Gray,  433.  487 ;  PhlUips  v.  Merrimack  loa.  Co.  10 

(6)  Parker  v.  Eagle  loa.  Co.  9  Gray,  Cnah.  S&O;  Nichola  v.  F^rette  Ins.  Ca  1 

152.  AUen,  69. 

(e)  K.  T.  Ina.  Co*  v.  DelaTmn,  6  Paige,  (tf)  Hobnea  v,  Charleatown  Ina.  Co.  10 

419.  Met.  211. 

(d)  Borden  v.  Hineham  Ins.  Co.  18  (/)  Cnmbeiland  Vallej  Plot  Co.  v. 

Pick.  523;  Fuller  v.  Borton  Ins.  Ca  4  ScImII,  29  Ptfm.  State,  31. 
Met.  206 ;  Cane  v.  Com.  Ina.  Co.  8  Johns. 

1  See  BardweQ  v,  Conway  Ins.  Co.  118  Mass.  465. 
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•SECTION  VT.  •456 

OP  DOUBLB  IN6UBAKCE  AND  OF  BE-INSUBANCB. 

A.  —  Of  Da%Me  Jb^uranee. 

We  have  seen,  that  in  marine  policies  doable  insurance  is 
guarded  by  many  rules,  and  not  unf requentlj  provided  for  in  the 
policies.  There  is,  however,  in  contracts  of  insurance  against  fire, 
a  much  stronger  reason  why  double  insurance  should  be,  if  not 
prevented  altogether,  at  least  guarded  from  becoming  the  means 
of  fraud.  All  property  under  insurance  may  be  fraudulently  de- 
stroyed by  the  insured ;  and  such  cases  sometimes  occur  under 
marine  policies;  but  the  danger  of  their  occurrence  under  fire 
policies  is  far  greater.  And  many  of  the  rules  and  usages  of  fire 
insurance  are  intended  to  guard  against  this  danger.  The  temp- 
tation to  destroy  insured  property,  arises  when  it  is  insured  above 
its  value ;  for  then  only  would  this  fraud  be  profitable.  It  is  true 
that  other  circumstances  might  exist,  having  a  tendency  to  induce 
the  fraud ;  but  they  must  be  very  peculiar,  and  do  not  need  espe- 
cial consideration. 

Insurers  can  guard  against  over  insurance  by  themselves,  or, 
in  other  words,  against  making  it  the  interest  of  the  assured  that 
the  property  should  be  destroyed,  so  far  as  their  own  policy  is 
concerned,  by  ascertaining  the  value  of  the  property  they  insure ; 
and  the  common  clause  in  the  charter  of  mutual  fire  insurance 
companies,  prohibiting  them  from  insuring  more  than  a  certain 
portion  of  the  value,  is  intended  to  guard  against  this  danger.  It 
is,  however,  obvious,  that  any  precaution  of  this  kind  would  be 
wholly  useless,  if  the  assured  were  at  liberty  to  go  to  other  com- 
panies, and  there  obtain  insurance  on  the  same  property ;  for  if 
each  company  insure  but  a  quarter  part  of  the  value,  he  might 
obtain  from  all  of  them  together  many  times  its  whole  value. 

Fire  insurance  companies  usually  guard  against  this  abuse  by 
very  stringent  rules  and  prohibitions.    They  generally  re- 
quire *  that  any  other  insurance  upon  the  property  must    •  457 
be  stated  by  the  insured,  and  indorsed  upon  the  policy ;  and 
it  is  a  frequent  provision,  that  any  other  insurance  of  the  interest 
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of  the  assured  in  the  same  property,  if  it  be  not  so  stated  and  in- 
dorsed, shall  ^holly  annul  and  avoid  the  policy,  or  prevent  any 
recovery  upon  it.  (jf )  ^  It  is  also  provided,  that  where  such  other 
insurances  are  so  stated  and  indorsed,  all  the  insurances  shall  be 
adjusted  as  one  insurance,  and  each  insurer  shall  pay  only  a  rat- 
able proportion  of  the  whole  loss,  (j/)  '  But  it  would  seem,  that 
where  in  such  a  case  one  insurer  pays  more  than  his  proportion, 
he  has  no  claim  against  the  others  for  contribution,  because  the 
clause  renders  each  insurer  liable  for  only  a  ratable  proportion ; 
and  therefore  it  gives  him  adequate  defence  if  more  than  this 
proportion  be  demanded ;  and  the  right  of  contribution  exists  only 
where  two  or  more  are  bound  severally  to  pay  the  whole  sum,  and 
one  pays  more  than  his  share  by  compulsion,  and  asks  contribution 
from  the  rest  who  might  have  been  bound  by  the  same  compul- 
sion. (K) 

These  precisions  have  passed  repeatedly  under  adjudication. 
It  has  been  determined  that  they  apply  to  a  subsequent  as  well  as 
to  a  prior  insurance,  (i)  Some  difficulty  has  been  found  in  ascer- 
taining what  is  a  sufficient  notice  or  assent  to  come  within  these 
provisions.  The  difficulty  has  arisen,  in  part  from  the  different 
rules  or  the  different  language  employed  by  the  companies  to 


(ff)  See  Diets  v.  Motmd  Citj  Ins.  Co. 
38  Mo.  85 ;  N.  England  Fire  Lib.  Co.  v. 
Schetder,  38  m.  166. 

(g)  See  Halej  v.  Dorchester  Ins.  Co.  1 
Allen,  536.  In  RichmondviUe  Union 
Seminary  v,  Hamilton  Ins.  Co.  14  Graj, 
459,  the  following  words  were  written  on 
the  face  of  the  policy:  "Additional  to 
$9,000  insnred  in  other  offices,  and  $8,000 
to  be  insnred  in  other  offices."  The  appli- 
cation stated  that  there  was  $9,000  already 
insured,  and  $8,000  wanted  in  other  com- 
panies. The  by-laws  provided,  that  in 
case  of  doable  insurance,  the  company 
should  be  liable  to  pay  only  such  propor- 
tion thereof  as  the  sum  insured  by  them 
should  bear  to  the  whole  amount  insured 
thereon.  Held^  that  the  liability  of  the 
company  was  to  be  calculated  by  the 
amount  of  insurance  actually  procured,  and 
not  by  the  amount  stated  in  the  policy. 


(A)  Lucas  t*.  Jefferson  Ins.  Co.  6  Cow. 
685 ;  Thurston  v.  Koch,  4  DaU.  348 ;  Craig 
V,  Murgatroyd,  4  Yeates,  161 ;  MiUaudon 
V.  Western  Ins.  Co.  9  La.  S7 ;  Peters  v. 
Del  Ins.  Co.  5  S.  &  R.  475 ;  Mutual  Safety 
Ins.  Co.  V.  Hone,  9  Comst.  235.' 

(i)  Harris  v.  Ohio  Ins.  Co.  5  Ohio,  466  ; 
Westlake  v,  St.  Lawrence  Ins.  Co.  14 
Barb.  206 ;  Stacey  v.  Franklin  Ins.  Co.  2 
Watts  &  S.  543.  But  it  has  been  hdd, 
that  if  the  subsequent  insurance  is  dediured 
Toid  in  the  policy,  if  there  has  been  a  pre- 
yious  insurance,  without  the  Imowledce 
and  consent  of  the  insurers,  it  cannot  be 
set  up  as  evidence  of  a  subsequent  insur- 
ance, where  the  first  policy  proyides  that 
a  subsequent  insurance,  without  the  con- 
sent, in  writing^,  of  the  underwriters 
thereof,  shall  be  ipw  facto  void.  Jackson 
V.  Mass.  Ins.  Co.  23  Pick.  418. 


1  That  a  renewal  is  not  such  "  other  insurance  "  if  notice  was  given  with  the  original 
insurance,  unless  the  renewal  is  in  a  new  name,  by  reason  of  a  change  of  interest,  see 
Pitney  v.  Glens  Falls  Ins.  Co.  65  N.  T.  6. 

^  But  before  difierent  policies  can  be  held  to  contribute  to  the  same  loss,  it  must  ap- 
pear that  the  insurances  were  upon  the  same  interest  in  the  same  property  or  some  part 
thereof,  and  as  between  a  party  to  a  policy  and  a  stranger  evidence  may  be  given  to 
show  that  a  policy  was  not  intended  to  cover  all  the  property  it  assumed  to  cover.  Low- 
ell Manufact.  Co.  v.  Safeguard  F.  Ins.  Co.  88  N.  T.  591. 
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effect  their  object.  In  some  instances,  the  charter  of  *  the  *  468 
company  provides,  that  any  policy  made  by  it  shall  be 
avoided  by  any  double  insurance  of  which  notice  is  not  given,  and 
to  which  the  consent  of  the  company  is  not  obtained,  and  ex- 
pressed by  their  indorsement  on  the  policy.  (/)  But  this  would 
not  apply  to  a  non-notice  by  an  insured  of  an  insurance  effected 
by  the  seller  on  the  house  which  the  insured  had  bought,  if  this 
policy  were  not  assigned  to  him.  (A;)  Some  policies  provide,  that 
in  case  of  any  other  insurance  on  the  same  property,  the  contract 
shall  be  null  and  void,  unless  notice  is  given  to  the  company,  and 
the  same  is  mentioned  in  or  indorsed  upon  the  policy.  (/)  ^  In 
others,  such  subsequent  insurance  does  not  vitiate  the  policy  if  it 
is  assented  to  by  the  prior  insurers ;  and  a  parol  assent  would  be 
sufficient,  unless  the  contract  provided  that  it  should  be  in  writ- 
ing, (m)  In  others,  the  insurers  are  required  to  be  notified  of  a 
subsequent  insurance  with  all  reasonable  diligence,  (n)  But  the 
obtaining  subsequent  insurance  will  not  have  the  effect  of  vitiat- 
ing the  first  policy  if  it  be  void  for  any  cause,  although  it  be  on 
account  of  the  fault  of  the  insured,  as  by  his  misrepresentsr 
tions.  (o)  *  A  court  of  equity  would  give  relief,  where  notice  and 
consent  were  entirely  sufficient  in  their  character,  though  not  for- 
mally accurate,  but  never  otherwise.  (^) 

It  has  been  held,  that  where  there  was  an  insurance  of  a  cer- 
tain amount  upon  goods,  the  whole  amount  divided  specifically 
on  different  portions  of  the  property,  and  the  policy  contained 


(j)  Stark  Co.  Idb  Co.  o.  Hard,  19 
Ohio,  149. 

{k)  jfitna  Lib.  Co.  v.  Tvler,  16  Wend. 
385 ;  Bnrbank  v.  Bockingham  Ins.  Co.  4 
Foster,  550. 

(/)  Pendar  v.  Am.  Ins.  Co.  19  Cash. 
469 ;  Conwaj  Tool  Co.  v.  Hudson  River 
Ina.  Co.  id.  144. 

(m)  See  Hale  v.  Mechanics  Ins.  Co.  6 
Graf,  169. 

(tt)  MeUen  u.  Hamilton  Ins.  Co.  5  Dner, 
101, 17  N.  Y.  609.    And  whether  the  pol- 


icy so  provides  or  not,  the  notice  should 
be  given  as  soon  as  possible.  Kimball  u. 
Howard  Ins.  Co.  8  Graj,  33. 

(o)  Jackson  r.  Mass.  Ins.  Co.  23  Pick. 
418;  Hardy  v.  Union  Ins.  Co.  4  Allen, 
S17;  Stacey  v,  Franklin  Ins.  Co.  2  Watts 
&  S.  506 ;  CUrk  v.  New  England  Ins.  Co. 
6  Cush.  342.  See  contra.  Carpenter  v. 
Providence  Ins.  Co.  16  Pet.  495;  Bigler  v. 
N.  Y.  Ins.  Co.  22  N.  Y.  402. 

{p)  See  Carpenter  r.  Providence  Ina. 
Co.  4  How.  185. 


1  See  PhoBniz  Ins.  Co.  v,  BiGchigan,  Ac.  B.  Co.  28  Ohio  St.  69. 

*  Some  policies,  however,  provide  for  the  forfeiture,  if  other  insurance  be  procured, 
"  whether  valid  or  not."  Liverpool  Ins.  Co.  »;  Verdier,  35  Mich.  395.  See  Home 
Ins,  Co.  V.  Baltimore  Warehouse  Co.  93  U.  S.  527 ;  Sturm  v.  Atlantic  Ins.  Ca  63 
N.  Y.  77 ;  Gee  o.  Cheshire  Ins.  Co.  55  N.  H.  65 ;  Hough  v.  People's  Ins.  Co.  36  Md. 
398;  Hubbard  v.  Haitfbrd  Ins.  Co.  33  la.  325.  Where  a  policy  was  conditioned  on 
there  being  no  other  insurance,  a  prior  insurance  was  held  to  invalidate  it,  althoug:h  the 
prior  insurance  was  to  be  void  if  the  premises  remained  vacant  or  neighboring  buildinirs 
were  erected,  both  of  which  circumstances  had  happened.  Idmders  v.  Watertowa  Ins. 
Co.  86  N.  Y.  414. 
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such  a  condition  as  above  stated,  the  policy  was  void  if  any  part 
of  the  above  goods  was  afterwards  insured  without  notice,  (q) 
But  where  the  policy  required  that  notice  should  be  given,  and 
the  assent  of  the  company  indorsed  upon  the  policy,  ^^  or  other- 
wise acknowledged  and  approved  in  writing,"  it  was  a 
*  469  sufficient  compliance  *  with  this  requirement,  both  as  to 
notice  and  assent,  that  the  secretary  of  the  company  said 
in  a  letter  to  the  insured,  ^^  I  have  received  your  notice  of  addi- 
tional insurance."  (r)  And  in  another  case,  parol  evidence  that 
the  secretary  knew  of  and  advised  the  second  insurance,  was  held 
to  be  sufficient,  (t) 

It  has  been  held  in  Massachusetts,  that  a  substantial  com* 
pliance  with  a  by-law  requiring  notice  of  previous  insurance,  is 
sufficient.  (0  The  main  difficulty  is  in  determining  what  is  a 
substantial  compliance ;  for  in  the  same  State,  in  a  case  where  a 
policy  provided  that  it  should  be  void  if  there  were  any  previous 
insurance  on  the  property  insured,  and  the  policy  did  not  express 
this  previous  insurance  when  it  was  issued,  this  policy  was  held 
to  be  void,  even  in  the  hands  of  an  assignee ;  because  a  previous 
insurance  existed  and  was  not  expressed  therein,  although  the 
insurers  knew  of  the  previous  insurance,  and  of  the  intention  of 
the  insured  that  it  should  remain  in  force,  and  prepared  the  policy 
and  delivered  it  to  the  assured,  he  supposing  it  to  be  made  in  con- 
formity with  his  intention,  and  not  knowing  that  the  prior  insur- 
ance was  not  therein  expressed,  and  the  amount  insured  by  both 
policies  did  not  exceed  the  value  of  the  property  insured,  (u)  It 
is  to  be  remarked,  however,  that  the  decision  was  made  by  the 
court  sitting  as  a  court  of  law,  and  that  in  the  decision  itself 
some  intimations  are  thrown  out,  that  a  court  of  equity  might 
have  given  relief. 

It  would  seem  to  be  clear,  that  the  insured  is  not  bound  to  give 
any  details  of  a  previous  insurance,  unless  they  are  specially  called 
for.  (r) 

That  is  a  double  insxirance,  where  both  policies  cover  the  same 

(9)  AMOcUted  Firemen's  Ins.  Co.  v.         {$)  Goodall  v.  New  England  Ins.  Co.  5 

AMum,  5  Md.  165.  Foster,  169. 

(r)  Potter  v.  Ontario  Ins.  Co.  5  Hill,         (e)  Liscom  v.  Boston  Ins.  Co.  9  Met 

147.    See  also  Sexton  v.  Montgomery  Co.  S06. 

Ins.  Co.  9  Barb.  191 ;  Wilson  v.  Genesee         (u)  Barrett  v.  Union  Ins.  Co.  7  Cnsh. 

Ins.  Co.  16  id.  611 ;  McEwen  r.  Montgom-  175.    See  also  Pendar  r.  Am.  Ins.  Co.  IS 

ery  Ins.  Co.  5  Hill,  101 ;  Kimball  v.  How-  Cnsh.  469. 

ard  Ins.  Co.  8  Gray,  33 ;  Conway  Tool  Co.  (r)  McMahon  v,  Portsmouth  Ins.  Ca 

V.  Hudson  River  Idb.  Co.  12  Cnsh.  144.  8  Foster,  15. 
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insurable  interest  against  the  same  risks.  It  is  also  a  general 
rule,  that  they  must  be  in  the  name  of  the  same  assured.  But  it 
may  be  a  double  insurance,  at  least  within  the  provisions 
•  above  spoken  of,  if  all  or  any  part  of  the  insurable  inter-  *  460 
est  is  insured  in  the  name  of  another  party,  but  in  some 
way  for  the  benefit  of  the  original  insured.  Hence  insurance 
made  by  a  mortgagee,  at  the  expense  of  the  mortgagor,  the  lat- 
ter having  been  insured,  was  held  to  be  a  subsequent  insur- 
ance, (w)  ^ 

Where  to  an  action  on  a  policy  the  defence  relied  upon  is  a 
subsequent  insurance,  contrary  to  the  terms  of  the  first  policy,  the 
burden  of  proving  that  the  two  policies  covered  the  same  property 
is  on  the  defendants,  (x) 


B.  —  Of  Be4nsurance. 

Re-insurance  means  the  same  thing  in  fire  policies  as  in  marine 
policies,  and  is  in  general  governed  by  the  same  rules.  Of  these, 
the  principal  one  is,  that  a  re-insurer  is  entitled  to  make  the  same 
defence,  and  on  the  same  grounds,  which  the  party  whom  he 
insured  could  have  made  in  a  sidt  by  the  original  insured  (y) 
against  him  on  the  same  policy.  If  an  insurer  causes  himself  to 
be  re-insured,  and  then  becomes  insolvent,  and  a  loss  occurs,  the 
original  insured  has  no  lien  upon  and  no  interest  in  the  policy  of 
re-insurance.  He  is  only  a  creditor  of  his  own  insurer,  and  takes 
only  his  dividend  of  the  assets  of  the  insolvent  company,  the  as- 
signees of  the  insolvent  re-insured  taking  whatever  is  payable 
under  the  policy  of  re-insurance,  and  holding  it  as  assets  for  the 
general  creditors  of  the  re-insured,  (z} 

An  insurer  cannot,  by  a  contract  of  re-insurance,  stipulate  for 
indemnity  against  a  risk  which  he  has  not  assumed,  (a) 

iw)  Holbiook  o.  Am.  Ins.  Co.  8  Cmtifl,         (s)  Heickenrath  v.  Americui  Ina.  Ca 

I  198.  8  Barb.  Ch.  63. 

(x)  dark  V.  Hamilton  Ins.  Ck>.  9  Onj,         (a)  Commonweelth  Iob.  Co.  v.  Globe 

14S.  Ins.  Co.  35  Pemi.  State,  475. 

(jf)  New  York  Ins.  Ca  v.  Pzotectioii 
Ins.  Co.  1  Stacy,  458. 

1  Bat  tbe  &ct  that  the  roortga^r  has  insared  his  interest  will  not  defeat  a  policj 
afterwards  taken  on  the  same  property  by  the  mortgagee  in  the  names  of  both  withont 
the  mortgagor's  knowledge,  payable  in  case  of  loss  to  the  mort^^agee.    Westchester  Ins. 
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SECTION  vn. 


OF  PROOF  AND  ADJUSTMENT. 


Policies  frequenUy  contain  express  prorisions  as  to  notice  of 
loss,  and  proof,  and  adjustment ;  and  there  must  be  a  substantial 
compliance  with  all  these  requirements,  (i)  ^  and  such  a  compli- 
ance is  sufficient,  (c)  '  If  the  notice  or  preliminary  proofs  are  im- 
perfect or  informal,  all  objection  may  be  waived  by  the  insurers ; 
and  they  will  be  held  to  have  made  this  waiver  by  iEtny  act  which 
authorized  the  insured  to  believe,  that  the  insurers  were  satisfied 
with  the  proof  they  had  received,  and  desired  nothing  more.  (<2)  ^ 


(6)  Wowley  v.  Wood,  6  T.  B.  710,  2 
H.  Bl.  574;  Mason  o.  Harvev,  8  Exch. 
819,  20  £ng.  L.  &  Eq.  541 ;  Columbia  Ins. 
Co.  V.  Lawrence,  10  ret.  513.  It  will  be 
no  legal  inatification  of  an  ominion  to 
procoie  tne  certificate,  that  the  persona 
irom  whom  it  was  to  be  obtained  wrone- 
f nllj  refused  to  give  it.  Woralej  v.  Wood, 
iupra;  Leadbetter  v.  JEIua  Ins.  Co.  13 
Maine,  265.  In  determining  the  contif  n- 
ity  of  the  magistrate  to  the  place  of  tne 
fire,  whose  certificate  is  required,  the  place 
of  his  business  will  be  regsjrded,  and  a  nice 
calculation  of  distances  will  not  be  made. 
Turlev  v.  North  American  Ins.  Co.  25 
Wend.  874. 


(c)  Norton  v.  Rensselaer  Ins.  Co.  7 
Cow.  645 ;  N.  Y.  Bowery  Ins.  Co.  ».  N.  Y. 
Ins.  Co.  17  Wend.  359;  Sexton  v.  Mont- 
gomery Co.  Ins.  Co.  9  Barb.  191.  It  is 
not  necessary  to  state  the  nature  of  his 
interest  in  the  account  of  the  loss.  Gilbert 
V.  N.  A.  Ins.  Co.  23  Wend.  43.  The  notice 
may  be  oral,  unless  required  to  be  in 
wntiuff .  Curry  v.  Commonwealth  Ins.  Co. 
10  PicK.  536.  The  manner  of  the  loss,  it 
has  been  held,  need  not  be  stated.  Catlin 
V.  Springfield  Ins.  Co.  I  Sumner,  434. 

{d)  See  Bodle  v.  Chenango  Co.  Ins. 
Co.  2  Comst.  53 ;  Heath  v.  Fnmklin  Ins. 
Co.  1  Cush.  257 ;  Clark  v.  New  England 
Ins.  Co.  6  id.  342 ;  Underbill  v.  Agawam 


payment  should  be  made  to  the  mortgagee  for  a  loss,  the  company,  if  claiming  that  it 
was  not  liable  to  the  mortgagor  or  owner,  might  either  be  subrogated  to  the  mortgagee's 
rights  without  affbcting  the  latter's  right  to  recover  the  whole  of  his  claim,  or  might  pay 
the  mortgagee's  claim  and  take  an  assignment,  does  not  subject  the  mortgagee  to  con- 
ditions which  before  the  assignment  related  to  the  mort^gor,  but  is  an  independent 
agreement  with  the  mortgagee.  Hastings  v.  Westchester  ins.  Co.  73  N.  Y.  141 ;  Har^ 
ford  Ins.  Co.  v.  Olcott,  97  fil.  439 ;  Chamberlain  v,  N.  H.  Ins.  Co.  55  N.  H.  249. 

^  Johnson  v.  Phcsnix  Ins.  Co.  112  Mass.  49;  Edgerlv  v.  Fanner's  Ins.  Co.  48  la.  644. 
Innocent  mistakes  in  the  preliminary  proofs  will  not  bind  the  assured.  Conn.  Ins.  Co. 
V.  Schwenk,  94  U.  S.  593 ;  McMaster  v.  Ins.  Co.  of  N.  A.  55  N.  Y.  222 ;  Hut.  Ins.  Co.  v. 
Newton,  22  Wall.  32 ;  Maher  v.  Hibemia  Ins.  Co.  67  N.  Y.  283 ;  American  Ins.  Co.  v. 
Day,  10  Vroom,  89 ;  if  the  insurers  are  not  thereby  surprised,  Waldeck  v.  Springfield 
F.  &  M.  Ins.  Co.  53  Wis.  129.  That  notice  fh>m  the  real  party  in  interest,  thoush  not 
the  assured,  will  be  enough,  see  Watertown  Ins.  Co.  v.  Grover,  ftc  Co.  41  Mich.  131. 
Where  the  nearest  magistrate  not  concerned  in  the  loss  had  suffered  by  the  fire,  and  the 
assured  is  suspected  of  setting  it,  the  former  cannot  give  a  certificate.  Wright  v.  Hart- 
ford Ins.  Co.  36  Wis.  522.  Posting  the  proofs  within  the  time  limited  was  said  to  be 
sufficient  in  Badger  v.  Glens  Falls  Ins.  Co.  49  Wis.  389.  See  O'Reilly  v.  Guardian  Ins. 
Co.  60  N.  Y.  169,  that  the  filing  the  preliminary  proof  may  be  equivalent  to  the  notice 
required,  while  the  latter  will  not  satisfy  the  former. 

s  KUlips  V.  Putnam  Ins.  Co.  28  Wis.  472. 

'  Basch  V.  Humboldt  Ins.  Co.  6  Vroom,  429 ;  Jones  v.  Mechanics'  Ins.  Co.  7  Yroom, 
29;  Hibemia  Ins.  Co.  v.  Meyer,  10  Vroom,  482;  Mercantile  Ins.  Co.  v.  Holthans,  43 
Mich.  423;  Planters'  Ins.  Co.  r.  Iteford,  38  Md.  382;  Tisdale  v.  Mot  Ben.  Ins.  Co.  91 
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And  a  refusal  to  settle  the  claim  in  any  way,  (e)  ^  or  a  distinct  re- 
fusal on  grounds  other  than  the  insufficiency  of  the  notice,  (/)  ^ 
or  a  partial  payment  of  the  loss,  (J)  would  be  held  to  be  a  waiver 
of  notice  or  preliminary  proof,  and  an  excuse  for  not  fur- 
nishing it.  ^  But  a  rule  has  been  applied  to  some  *  of  these  *  462 
cases, — that  a  distinct  declaration  that  nothing  is  waived 
prevents  a  waiver,  (A)  and  it  mighfc  be  held  applicable  to  all  of 
them.  And  the  submission  to  arbitration  by  the  assured,  and  an 
agent  of  the  insurers,  of  the  amount  of  a  loss  by  fixe,  is  not  a 
waiver  of  a  condition  in  a  policy  of  insurance  requiring  a  particu- 
lar account  of  the  loss.  (%)  If  the  preliminary  proofs  are  once 
approved  of,  this  approval  cannot  be  withdrawn.  (/)  ^ 

Some  policies  against  fire  contain  a  provision  that  a  suit  under 
the  policy  will  not  be  sustained  unless  it  be  commenced  within  a 
certain  period  from  the  loss.^    One  such  policy,  the  period  being 


Ins.  Co.  id.  440 ;  Priest  v.  Citisens  Idb.  Co. 
3  Allen,  602 ;  Sexton  v.  Montgomery  Co. 
Ins.  Co.  9  Barb.  191 ;  Clark  v.  New  Eng- 
land Ins.  Co.  6  Cnsh.  342. 

(e)  Francis  v.  Ocean  Ins.  Co.  6  Cowen, 
404 ;  Tayloe  v.  Merchants  Ins.  Co.  9  How. 
390;  Allegre  v,  Maryland  Ins.  Co.  6  Har- 
ris &  J.  408. 

(/)  Vos  17.  Robinson,  9  Johns.  192; 
JEtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
401 ;  McMasters  v.  Westchester  Co.  Ins. 
Co.  25  id.  379;  (VNeil  v.  Buffalo  Ins.  Co. 
3  Comst.  122;  Clark  v,  N.  £.  Ins.  Co.  6 


Cush.  342 ;  Boynton  v.  CUnton  Ins.  Co.  16 
Barb.  254 ;  Franklin  Ins.  Co.  r.  Coates,  14 
Md.  285 ;  Firem.  Ins.  Co.  v.  Crandall,  S3 
Ala.  9. 

{g)  Westlake  v.  St.  Lawrence  Co.  Ins. 
Co.  14  Barb.  206.  But  see  Smith  v.  Ha- 
yerhiU  Ins.  Co.  1  Allen,  297. 

(A)  Edwards  r.  Baltimore  Ins.  Co.  3 
Gill,  176.  See  Colombian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  53. 

(t)  Pettengill  v,  Hinks,  9  Gray,  169. 

(;)  Atlantic  Ins.  Co.  v.  Wright,  22  HI. 
462. 


U.  S.  238 ;  Mason  v.  Citizens  Ins.  Co.  10  W.  Va.  572.  See  Brink  v.  Hanoyer  Ins.  Co. 
70  N.  T.  593 ;  B.  0.  80  N.  T.  108 ;  Beatty  o.  Lycoming  Ins.  Co.  66  Penn.  St.  9;  Deyens 
V.  Mechanics'  Ac.  Co.  83  N.  T.  168. 

^  Williamsbarg  Ins.  Co.  v.  Cary,  83  111.  453 ;  Harriman  t7.  Qaeen  Ins.  Co.  49  Wis. 
71 ;  Aurora  Ins.  Co.  o.  Kranich,  36  Mich.  289 ;  Roberts  o.  Cocke,  28  Gratt  207. 

>  Eastern  R.  Co.  r.  Belief  Ins.  Co.  105  Mass.  570;  State  Ins.  Co.  v,  Todd,  83  Penn. 
St.  272;  Hibernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 

'  Examination  of  the  assured  on  oath  will  haye  the  efibct  of  a  waiyer,  Bad^  v. 
Phoenix  Ins.  Co.  49  Wis.  396 ;  but  material  questions  only  need  be  answered,  Titus  v. 
Glens  Falls  Ins.  Co.  81  N.  T.  410;  Ins.  Co.  v.  Wddes,  14  Wall  375.  Where  loss 
occurred  in  the  Chicago  fire  on  October  8th  or  9th,  and  notice  and  proof  of  loss  were 
giyen  on  Noyember  18th  following,  as  the  office  of  the  company  was  destroyed,  and  the 
assared  did  not  know  where  to  find  its  officers,  the  delay  was  held  reasonable.  Knick- 
erbocker Ins.  Co.  V.  Gould,  80  DL  388. 

^*  If  an  insurer,  after  a  loss  and  sn  opportunity  to  inyestigate,  no  fraud  or  deception 
being  practised  upon  him,  agrees  to  pay,  and  the  insured  to  receiye,  a  certain  sum  in 
foil,  reooyery  cannot  be  defeated  by  showing  a  breach  of  warranty  in  the  policy,  though 
unknown  to  the  insurer  at  the  time  of  such  sgreement.  Stache  v.  St.  Paul  Ins.  Co.  49 
Wis.  89,  dting  Smith  v.  Glens  Falls  Ins.  Co.  62  N.  T.  85. 

*  And  if  the  loss  is  payable  at  a  certain  time  affcerproof,  no  action  is  maintainable 
before  such  time.  Ins.  Uo.  v.  Weide,  14  WalL  375  ;  winnesheik  Ins.  Co.  v.  Schneller, 
60  m.  465.  Steen  v.  Niagara  Fire  Ins.  Co.  89  N.  Y.  315,  decided  that  when  the  time 
for  bringing  an  action  is  limited  in  the  policy  to  a  "  term  of  twelye  months  next  after 
the  loss  or  damage  shall  occur,"  the  Uroitation  begins  to  run  when  the  cause  of  action 
■ocrues,  and  not  when  the  actual  destruction  occurred. 
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twelve  months,  was  held  Talid.  (^jj)  ^    In  another,  a  period  of 
sixty  days  and  six  months  thereafter,  was  held  valid.  (^A;) 

A  notice  to  an  insurance  company  claiming  for  a  total  loss  of 
a  wooden  dwelling-honse,  without  mentioning  the  stone-work  and 
bricks  which  were  left  unconsiuned,  is  a  sufficient  compliance 
with  a  by-law  which  requires  the  insured,  in  case  of  partial  loss, 
to  state  the  amount  of  damage  done,  and  the  value  of  such  parts 
as  remain,  (ifc) 

In  regard  to  the  adjustment,  perhaps  the  most  important  dif- 
ference between  fire  policies  and  marine  policies  is  this.  Where 
there  is  a  valuation  in  a  marine  policy,  and  insurance  on  only  a 
part  of  that  value,  if  there  be  a  partial  loss,  the  insurers  pay  only 
a  proportionate  part  of  the  sum  they  insure ;  for  the  insured  is 
considered  as  insuring  himself  for  the  other  part.  Thus,  if  the 
insurance  be  for  $5,000  on  a  ship  valued  at  (^15,000,  and  a  partial 
loss  to  the  amount  of  96,000,  the  insurers  pay  but  $2,000 ;  but 
under  a  fire  policy  insurers  pay  the  whole  amount  lost  by  the  fire, 
with  no  other  limitation  than  that  it  shall  not  exceed  the  amount 
which  they  insure.  (Z) 

It  is  a  universal  principle  of  the  law  of  contracts,  that  every 
contract  is  avoided  by  material  fraud.  And  if  policies  seek  to 
strengthen  or  enlarge  this  rule,  as  by  a  provision  that  a  policy 
shall  be  avoided  by  any  false  oath  or  affirmation  of  the  insured, 
in  respect  to  ifc,  it  would  seem  to  be  still  a  question  for  the  jury, 
whether  a  material  fraud  was  committed  thereby;  and  only  if 
there  were,  would  they  be  instructed  to  render  a  verdict  for  the 

insurers,  (tn)  * 
*  468        *  A  tenant  cannot  require  his  landlord,  who  has  insured 


7^^ 


jj)  Biddleebarger  t;.  Hartford  Ins.  Co.         (/)  Lucom  v.  Boston  Ins.  Co.  9  Met 

allace,  386.  Sll ;  Trull  r.  Boxbor/  Ins.  Co.  3  Cnslk 

{jk)  Mayor  of  New  York  v.  HamQton,  267. 
&c.  Ins.  Co.  39  N.  Y.  45.    See  also  Keine  (m)  Woods   v.  Masterman,   BUis   on 

V,  Home,  &c.  Ins.  Co.  42  Mo.  38.  Ins.  14;  Levy  v,  Baillie,  7  Bing.  349. 

(k)  Wyman  v.  People's  Ins.  Co.  1  Al- 
len, 301. 

^  Tasker  p.  Kenton  Ins.  Co.  58  N.  H.  469.  Bnt  a  condition  that  difierenoes  should 
be  decided  by  arbitration,  and  that  no  action  oould  be  maintained  until  after  an  award, 
nor  unless  brought  within  a  year  after  the  loss,  was  declared  void,  in  Leach  v.  Bepublic 
Fire  Ins.  Co.  58  N.  H.  245.  See  also  Phcenix  Ins.  Co.  v.  Badger,  53  Wis.  283 ;  Canfield 
V,  Watertown  Ins.  Co.  55  Wis.  419. 

*  Maher  v,  Hibemia  Ins.  Co.  67  N.  Y  283 ;  Beck  v,  Germania  Ins.  Co.  23  La.  An. 
510;  Ins.  Cos.  r.  Weide,  14  Wall.  376;  Clark  d.  Phoonix  Ins.  Co.  36  Cal.  168.  But  a 
frmts  over-Talnation  of  the  assured's  own  property,  though  not  made  with  intention  to 
defraud,  will  aroid  a  policy  conditioned  that  all  flraud  or  attenij>t  at  fraud,  by  false  swear- 
ing or  otherwise,  shall  cause  a  forfioiture.    Leach  v.  Bepublic  Fire  Ins.  Co.  58  N.  H.  245. 
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the  buildings,  to  rebuild  or  repair  them  from  money  received 
under  the  insurance ;  and  it  may  be  said  to  be  a  general  rule,  that 
no  third  parties  haye  any  equities  in  respect  to  the  proceeds  of 
policies  of  fire  insurance,  unless  they  be  grounded  upon  a  contract 
or  a  trust  to  that  effect,  (n)  ^ 

(m)  Leeds  v.  Cheeduun,  1  Simoiis,  146.    See  Bzown  v,  Qnilter,  Ambler,  619. 

1  A  leasee,  bound  to  rebuild  in  case  of  fire,  has  no  didm  to  be  reimborMd  out  of  the 
lenor's  insoranoe  monejr.    Ely  v.  Ely,  80  HL  ftSS. 
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•464  *  CHAPTER  XIX. 

OF  THE  LAW  OF  UFfi  INSURANCE. 

SECTION  I. 

OF  THE  TERMS  OF  THE  CONTRACT. 

A.  —  How  the  Contract  is  made. 

Insurance  against  death  is  yery  different  in  its  nature  from  in- 
surance against  marine  perils  or  against  fire.  Many  of  the  ques- 
tions which  arise  under  either  or  both  forms  of  these  insurances 
are  not  presented  by  life  policies.  But  those  which  arise  under  this 
contract  are  determined  by  principles,  which,  if  not  the  same  with, 
are  analogous  to,  those  applied  to  marine  and  fire  contracts. 

In  this,  as  in  all  cases  of  insurance,  one  party  insures  and  an- 
other party  is  insured.  But  while  marine  and  fire  policies  insure 
against  loss  of  property,  life  policies  insure  only  against  a  loss  of 
life,  caused  by  the  death  of  some  person.  He  whose  life  is  thus 
insured,  is  often  called  the  life-insured.  He  may  be  the  same 
with  the  insured,  and  then  the  policy  is  payable,  of  course,  only  to 
the  legal  representatives  of  the  insured ;  or  the  insured  may  in- 
sure himself  against  the  death  of  some  other  person ;  and  then 
the  insured  and  the  life-insured  are  two  persons. 

The  contract  is  made  by  a  policy  similar  in  many  respects  to  other 
policies ;  and  to  it  as  to  them  the  general  rules  of  law  as  to  such 
contracts  apply. 

B.  —  Of  Warranty  and  Bepresentatians. 

This  subject  assumes  in  life  policies  an  unusual  importance. 
The  application  must  be  made  as  in  fire  policies,  by  a  written 
document,  in  which  very  many  questions  are  put,  all  of 
*465    which* must  be  answered;  and  these  questions  are  nu- 
merous, minute,  and  very  wide  in  their  scope.     These  an- 
swers in  general,  if  not  always,  are  so  a  part  of  the  contract  as  to 
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be,  in  law,  warranties ;  but  thej  may  be  made,  according  to  the 
form  of  the  answer,  warranties  of  a  fact,  or  warranties  of  the  be- 
lief of  the  answer.  If  the  answers  are  a  simple  affirmative  or 
negative  of  the  questions,  they  are  warranties  of  the  fact  stated 
by  taking  the  question  and  answer  together.  As  for  example,  if 
the  question  be.  Have  you  ever  had  apoplexy  ?  and  the  answer  is, 
No,  this  is  a  warranty  that  the  party  had  never  had  this  disease. 
But  if  the  answer  were, "  Not  tiiat  I  know  of,"  or  "  Not  to  the 
best  of  my  belief  and  knowledge,"  this  would  limit  the  warranty 
to  the  belief  of  the  answer,  and  proof  that  this  disease  had  existed 
would  not  of  itself  establish  a  breach  of  the  warranty.  It  need 
not  be  said,  that  it  would  be  generally  proper,  and  always  more 
safe,  to  answer  in  this  manner ;  and  answers  of  this  kind  would, 
for  the  most  part,  be  all  that  the  insurers  should  require,  (a)  It 
is,  however,  probable,  that  if  the  answer  were  of  this  kind,  and 
the  fact  inquired  about  were  proved,  the  burden  would  be  cast 
upon  the  plaintiff  to  discharge  the  answerer  from  the  knowledge  or 
belief  of  it.  This  might  depend  on  the  nature  of  the  fact,  as  it  is 
obvious,  that  some  of  those  inquired  about  could  hardly  have  hap- 
pened  without  the  knowledge  of  the  answerer ;  while  others  might 
probably  be  imknown  to  him. 

From  the  fact  that  the  insurers  frame  these  questions  as  they 
please,  and  that  they  do  in  fact  ask  a  vast  variety  of  questions, 
embracing  all  the  possibilities  which  could  affect  the  risk,  includ- 
ing some  which  it  might  be  thought  would  affect  it  very  remotely, 
courts  and  juries  usually,  and  we  think  properly,  construe  these 
questions  and  answers  quite  liberally  in  favor  of  the  answerer, 
and  strictly  against  the  insurers,  unless  there  be  a  reasonable  sus- 
picion of  fraud.^ 

The  good  faith  of  the  answers  should  be  perfect,  (i)     The 
presence  of  it  goes  very  far  to  protect  a  policy,  (tf)  while  the  want 
of  it  would  be  an  element  of  great  power  in  the  defence. 
*  We  have  called  all  the  answers  warranties,  and  we  know    *  466 
not  how  they  can  be  called  less,  under  any  definition  of  the 
law.    It  is  certain,  however,  that  the  question  of  materiality  is 

(a)  See  Stackpole  v.  Simon,  Park,  Ins.  (A)  Yalton  v.  National  Ins.  Co.  20  N. 
(8th  ed.)  932.  Y.  32. 

(c)  See  infra,  note  (g), 

1  See  N.  J.  Ins.  Co.  o.  Baker,  94  U.  8.  610;  Miller  v.  Mnt  Ben.  Ins.  Co.,  81  la. 
916. 
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generally  applied  to  them,  and,  when  wholly  immaterial,  a  breadi 
is  seldom  permitted  to  discharge  the  insurers,  as  the  cases  are 
usually  determined.  And,  as  was  said  in  reference  to  policies 
against  fire,  the  question  of  materiality  is,  generally,  submitted  to 
the  jury ;  but  they  will  not  be  permitted  to  find  or  to  regard  dis- 
eases or  infirmities  as  immaterial,  which  the  contract  regards 
as  material,  (cc)^ 

It  has  been  said,  however,  that  when  the  policy  expressly 
declares,  as  most  of  our  life  policies  now  do,  that  the  policy  is 
made  upon  the  statemente  in  the  application  for  insurance,  and 
that  if  they  are  in  any  particular  untrue  the  policy  shall  be  void, 
this  gives  to  the  statements  the  full  force  of  warranties ;  and  if 
they  are  untrue,  the  policy  is  thereby  avoided,  however  immaterial 
the  fact,  (d)  ^  The  burden  of  proving  material  falsehood  of  r^ 
resentations  is  on  the  insurers,  (^dd) 

One  warranty  or  statement  is  usually  made  expressly  a  part 
of  all  life  policies.  It  is,  that  the  life-insured  is  then  in  good 
health.  («)  This  applies  to  the  mind  as  well  as  the  body ;  and  if 
insanity  be  known  and  concealed,  the  policy  would  be  avoided.  (/) 
But  in  one  case  where  the  life-insured  was  then  insane,  but  was 
wholly  unconscious  of  it,  the  policy  was  held  to  be  valid,  although 
two  physicians  were  then  in  attendance  upon  him,  and  knew  him 
to  be  insane,  (y) 

The  health  of  the  body  required  to  make  the  policy  attach,  does 


(ee)  Caini>beU  v.  New  England  Iiib. 
Co.  98  Mass.  381. 

(d)  Milee  v.  Conn.  InB.  Co.  3  ^^y> 
580 ;  Caienore  v,  Biitiah  Amo.  Co.  6  C. 
B.  437. 

(dd)  Campbell  o.  New  England  Ina. 
Co.  98  Mass.  381. 

(e)  Where  a  policy,  wUch  had  been 
foneited  by  non-payment  of  the  annual 
premium,  was  renewed  on  the  condition 
that  the  life^nsured  waa  "now  in  good 


health,"  it  waa  hdd,  that  the  nme  mean- 
ing  was  to  be  attached  to  these  terms  as  in 
the  original  application,  and  that  the  ef- 
fect was  to  extend  the  original  representa- 
tions with  the  same  effect  as  if  made  at 
the  time  of  renewal.  Peacock  «.  N.  Y. 
Ins.  Co.  20  N.  T.  S93. 

(/)  Lindenan  v.  Deabotoogh,  8  B%  & 
C.  586,  3  Car.  &  P.  353. 

(g)  Swete  v.  Fairlie,  6  Car.  &  P.  I. 


1  See  Monlor  v.  Am.  Life  Ins.  Co.  101  XJ,  S.  708 ;  World  Ins.  Co.  v.  Scholts,  73  ID. 
586 ;  ConoTer  o.  Mass.  Iiib  Ins.  Ca  8  Dillon,  217 ;  Mat  Bea.  Ins.  Co.  v.  Wise,  34  Md. 
582 ;  Gerhanser  o.  No.  Brit  Ins.  Co.  6  Nev.  15. 

*  Powers  V,  North  Eastern  Ass.  50  Yt  63a  Contm,  American  Ins.  Co.  v.  Day,  10 
Vroom,  89.  In  Macdonald  v.  Law  Union  Ins.  Co.  L.  R.  9  Q.  B.  328,  where  the  policy 
contained  a  proriso  that  if  die  declaration  signed  by  the  assnred,  on  the  basis  of  whicn 
the  insurance  was  effected,  was  "  not  in  ereiy  respect  true,"  "  then  the  insurance  shall 
be  void,"  it  was  held  that  the  insurance  was  avoided  if  any  statement  in  the  declaration 
was  untrue  in  fsct,  although  not  to  the  knowledge  of  tm  assured ;  and  so  where  ftlsa 
answers  were  frandnlendy  inserted  without  the  assured's  knowledge  l^  the  agent 
McCoy  9.  Metropolitan  Ins.  Co.  183  Mass.  82.  That  equiToeatian  his  the  fom  of 
falsehood,  see  Smith  v.  .£tna  Ins.  Co.  49  N.  Y.  211. 
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not  mean  perfect  and  absolute  health ;  for  it  may  be  supposed 
that  this  is  seldom  to  be  found  among  men.  ^'  We  are  all  born," 
said  Lord  Mansfield^  ^^  with  the  seeds  of  mortality  in  us."  (A) 
Nor  can  there  be  any  other  definition  or  rule  as  to  this  require- 
ment of  good  health,  than  that  it  should  mean  that  which  would 
ordinarily  and  reasonably  be  regarded  as  good  health,  (t)  ^ 
Nor  should  we  be  helped  by  saying  that  this  good  *  health  ♦  467 
must  exclude  all  disorders,  or  infirmities,  which  might 
possibly  shorten  life ;  for,  as  has  been  well  said  in  an  instructive 
English  case,  that  may  be  said  of  every  disorder  or  infirmity.  Q')  ^ 
But  it  must  obviously  be  very  difficult  to  determine  questions  like 
these  by  any  general  rule.  And  it  is  the  usual  practice  of  courts  to 
leave  these  questions  to  the  jury ;  and  it  may  be  added,  that  it  is 
the  usual  practice  of  jurors  to  be  very  lenient  toward  the  insured, 
provided  there  is  no  evidence  of  fraud. 

Dyspepsia  is  a  very  common  disease,  and  is  always  inquired 
about.  Undoubtedly  it  sometimes  kills,  but  generally  it  does  not. 
But  whether  it  has  a  tendency  to  shorten  life,  or  whether  in  any 
particular  case  it  did  shorten  life,  it  might  be  very  difficult  to  say. 
In  an  English  case,  the  court  said :  ^^  If  dyspepsia  were  a  disorder 
which  tended  to  shorten  life  within  this  exception  (good  health), 
the  lives  of  half  the  members  of  the  profession  would  be  uninsur- 
able." (A;)    This  would  probably  be  as  true  in  this  country  as  in 


{h)  WilliB  V.  Poole,  Park,  Ins.  585, 
Mann.  Ins.  771. 

(i)  Aveson  i^.  Kinnaird,  6  East,  188; 
Boss  v.  Biadshaw,  1  W.  Bl.  318.  In 
Jones  r.  Provincial  Ins.  Ck>.  3  C.  B.  (w.  s.) 
65,  the  life-insared  stated,  that  he  ordina- 
riljr  enjoyed  good  health,  and  that  he  was 
not  aware  of  an  j  disorder  or  drcnmstanoe 
tending  to  shorten  his  life,  or  to  render 
an  insorance  on  his  life  more  than  nsnaUy 
hasardons.  It  appeared,  that  dnring  the 
two  preceding  years  the  person  had  had 
two  severe  buions  attacks ;  and  that  med- 
ical men  had  expressed  different  opinions 
as  to  the  effect  of  these  attacks  npon  his 
health,  bnt  it  did  not  appear  that  the  un- 
fiiyon^le  opinions  had  ever  been  commu- 
nicated to  him.    The  jory  were  Instracted 


that  **  if  the  assared  honestly  believed,  at 
the  time  he  made  the  declaration  that  the 
bilious  attacks  had  no  effect  upon  his 
health,  and  did  not  tend  to  shorten  his 
life,  or  to  render  an  insurance  npon  it 
more  than  usually  hazardous,  the  fact 
that  he  was  aware  that  he  had  had  those 
attacks,  even  though  without  his  knowl- 
edge they  had  such  a  tendency,  would  not 
defeat  the  policy."  These  directions  were 
keUt  to  be  correct. 

U)  See  note  t'n/fxi. 

[k)  In  Watson  f .  Mainwaring,  4  Taunt. 
763,  ChatiUfre,  J.,  said:  <<A11  disorders 
have  more  or  less  a  tendency  to  shorten 
hi^,  even  the  most  trifling;  as,  for  in- 
stance, corns  may  end  in  a  mortification  ; 
that  is  not  the  meaning  of  the  danse ;  if 


1  In  Cushman  v.  United  States  Ins.  Co.  70  N.  T.  7S,  it  was  stated  that  a  temporary 
ailment  cannot  be  considered  a  disease  within  the  moining  of  a  warranty  against  aisease 
in  a  life  insurance  policy,  unless  it  be  such  as  to  indicate  a  vice  in  the  constitution,  or 
so  seHons  as  to  have  some  bearing  upon  the  ppeneral  health  and  the  continuance  of  life, 
or  such  as,  accordiflgto  common  understanding,  would  be  called  a  disease.  See  also 
Illinois,  ftc  Soc.  V.  Winthrop,  85  IlL  537. 

*  That  good  health  may  Include  malarial  diseases,  see  HoUoman  v.  Life  Ins.  Co. 
1  Woods,  674. 
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England ;  but  an  American  court  has  said :  ^^  We  cannot  see  how 
a  person  can  be  sound  and  healthy  who  is  predisposed  to  dyspepsia 
to  such  a  degree  as  to  produce  bodily  infirmity."  (?)  ^  We,  how- 
ever, cannot  see  that  any  degree  of  dyspepsia  is  not  in  that  degree 
a  bodily  infirmity. 

A  strong  case  occurred  in  England,  in  which  the  insured  was 
afflicted  at  times  with  cramps  and  spasms,  and  violent  fits  of  the 
gout,  but  was,  when  the  policy  was  made,  in  as  good  health  as 
he  had  been  in  for  a  long  time  before.  A  verdict  against 
^  468  *  the  insurers  was  sustained.  But  in  that  case  the  insur- 
ers were  told,  when  making  the  insurance,  that  the  insured 
was  subject  to  gout,  (m) 

Consumption  is  more  frequently  than  any  other  one  disease  the 
cause  of  death,  both  in  England  and  in  this  country ;  and  insur- 
ers always  make  nimierous  and  specific  inquiries  respecting  any 
tendency  to  it.  A  question  is  always  asked,  whether  there  has 
been  any  spitting  of  blood  or  cough.  It  would  be  absurd  to  an- 
swer any  such  questions  by  a  general  negative,  or  to  construe  such 
a  negative  literally.  Probably  no  person  ever  reached  adult  age, 
without  at  some  time  spitting  blood  from  the  drawing  of  a  tooth, 
or  a  slight  wound  in  the  mouth.  The  question,  therefore,  must 
mean,  whether  these  symptoms  have  ever  appeared  in  such  a  way, 
or  under  such  circumstances,  as  to  indicate  a  disease  which  would 
have  a  tendency  to  shorten  life ;  and  it  is  with  this  meaning  that 
the  question  is  left  to  the  jury.  It  is,  however,  undoubtedly 
true,  that  any  such  symptom,  unless  it  were  certainly  of  no 
consequence,  should  be  stated,  (n)     We   have   known   a   case 

dYBpepna  were  a  disorder  that  tended  to  eome  of  the  underwriters,  in  health,  to 

flhorten  life  within   this   exception,  the  others  in  good  health ;  and  yet  there  was 

lives  of  half  the  members  of  the  profes-  no  difference  intended  in  point  of  fact 

sion  wonld  be  nninsnrable."    In  this  case  Sach  a  warrantj  can  never  mean  that  a 

the  vary  had  found  that  the  dyspepsia  was  man  had  not  the  seeds  of  disorder.    We 

neitner  organic  nor  excessive,  and   the  are  aU  bom  with  the  seeds  of  mortality  in 

court  ref uMd  to  set  aside  the  verdict  for  us.    A  man,  subject  to  the  {;out,  is  a  life 

the  plaintiff.  capable  of  being  insured,  if  he  has  no 

(/)  N.  Y.  life  Ins.  Co.  v.  Flack,  3  }f.d.  sickness  at  the  time  to  make  it  an  un- 

366.  equal  contract."    Willis  v,  Poole,  Park, 

(m)  Lord  Man^fieUt  said:  "The  im-  Ins.  585,  Marsh.  Ins.  771. 

periection  of  language  is  such  that  we  (n)  In  Vose  v.  Eagle  Ins.  Co.  6  Cush. 

nave  not  words  for  every  different  idea ;  48,  an  applicant  for  life  insurance  an- 

and  the  real  intention  of  parties  must  swered  an  interrogatory,  whether  he  had 

be  found  out  by  the  subject-matter.    By  ever  been  afflicted  with  a  pulmonary  dis- 

the  present  policy,  the  life  is  warranted,  to  ease,  in  the  negative ;  and  in  answer  to  an 

1  World  Ins.  Co.  v.  Schnlts,  73  111.  586,  was  to  the  effect  that  the  fiict  that  the  assured 
within  a  year  had  the  dyspepsia  while  ill  from  an  abscess  is  &ot4X>ncluBive  of  a  breach 
of  warranty  that  he  was  not  "  subject  to  dyspepsia." 
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where  *  the  life-insured  was  asked  whether  he  had  ever  had    *  469 
consumption,  and  replied  that  he  had  not.    Some  years 

interrogatory,  whether  he  was  then  al-     hibited  other  symptoms  nsoal  in  consunp- 
flicted  with  any  disease  or  disorder,  and     tive  subjects ;  and  it  appeared  that  he 


what,  stated,  that  he  conld  not  say  died  of  consumption  in  the  year  1843. 
whether  he  was  afflicted  with  any  disease  The  Lord  Chief  Justice  told  the  jury, 
or  disorder,  but  that  he  was  troubled  with  that  it  was  for  them  to  say  whether,  at 
a  general  debility  of  the  system ;  and  it  the  time  of  his  making  the  statement  set 
was  proved  that  the  applicant  was  then  in  forth  in  the  declaration,  the  assured  had 
a  consumption,  the  symptoms  of  which  had  such  a  spitting  of  blood,  and  such  affec- 
besun  to  develop  themselyes  five  months  tion  of  the  lungs  and  inflammatory  cough, 
before,  and  were  known  to  him ;  but  were  and  such  a  disorder,  as  would  have  a  ten- 
not  disclosed  to  the  insurers,  although  dency  to  shorten  his  life.  This  was  held  a 
sufficient  to  induce  a  reasonable  belief  on  misdirection ;  for,  although  the  mere  fact 
the  part  of  the  applicant  that  he  h^  such  of  the  assured  having  spit  blood  would 
a  disease.  It  was  hetd,  that  whether  these  not  vitiate  the  policy,  the  assured  was 
statements  amounted  to  a  warranty  or  bound  to  have  stated  that  fact  to  the  in- 
not,  they  were  so  materially  untrue  as  surance  company  in  order  that  they  might 
to  avoid  the  policy,  although  the  insured,  make  the  inquiry  whether  it  was  the  re- 
at  the  time  oi  his  application,  did  not  be-  suit  of  the  diMse  called  spitting  of  blood, 
lieve  that  he  had  any  pulmonary  disease,  Aldenon,  B. :  "  Then  as  to  the  misdireo- 
and  the  statement  made  by  him  was  not  tion,  my  Lord  Denman  certainlv  does  not 
intentionally  false,  but,  according  to  his  appear  to  have  sufficiently  called  the  at- 
belief,  true.  According  to  the  opinion  tention  of  the  juzy  to  the  distinction 
delivered  in  the  case,  the  proposal  or  dec-  between  those  disorders,  respecting  the 
laration,  when  forming  a  part  of  the  pol-  existence  of  which,  at  the  time  of  execut- 
icy,  amounts  to  a  condition  or  warranty  ing  the  policy,  the  assured  was  called  on 
which  must  be  strictly  complied  with,  and  to  make  a  specific  declaration,  and  those 
upon  the  truth  of  which,  whether  a  mis-  which  might  have  formerly  existed.  By 
statement  be  intentional  or  not,  the  whole  '  spitting  of  blood '  must,  no  doubt,  be 
instrument  depends ;  where  there  is  no  understood  a  spitting  of  blood  as  a  symp- 
warranty,  an  untrue  allegation  of  a  ma-  tom  tending[  to  shorten  life;  the  mere 
terial  fact,  or  the  concetument  of  a  ma-  fact  is  nothmg.  A  man  cannot  have  a 
terial  fact  when  a  general  question  is  put  tooth  pulled  out  without  spitting  blood, 
by  the  insurers  at  the  time  of  effecting  But,  on  the  other  hand,  if  a  person  has  an 
the  policy,  which  would  elicit  it,  will  viti-  habitual  spitting  of  blood,  although  he 
ate  the  policy,  although  such  allegation  or  cannot  fix  the  particular  part  of  his  name 
concealment*  be  the  result  of  accident  or  whence  it  proceeds,  still,  as  this  shows  a 
negligence,  and  not  of  design.  This  case  weakness  of  some  organ  which  contains 
also  decides,  that  the  fietct  that  the  agent  blood,  he  ought  to  communicate  the  fact 
for  receiving  the  application  and  forward-  to  the  insurance  company ;  for  no  one  can 
ing  it  to  the  directors  of  the  company  at  doubt  that  it  would  most  materially  assist 
their  place  of  business,  by  whom  the  con-  them  in  deciding  whether  they  should  ex- 
tract and  policy  are  made  and  signed  on  ecute  the  policy ;  and  good  faith  ou^ht  to 
the  basis  ot  the  application,  had  reasonable  be  kept  with  them.  So,  if  he  had  had  spit- 
cause  to  believe  tnat  the  ptirty  was  labor-  ting  of  blood  only  once,  but  that  once  was 
ing  under  a  pulmonary  disease,  does  not  the  result  of  the  disease  called  spitting  of 
cure  the  effect  of  the  untrue  statement.  In  blood,  he  ought  to  state  it,  and  his  not 
Geach  v.  Ingall,  U  M.  &  W.  95,  the  life-  doin^  so  would  probably  avoid  the  policy, 
assured  stated,  in  his  declaration,  that  he  Agam,  suppose  this  man  had  an  inflam- 
was  at  that  time  in  good  health,  and  not  af-  mation  of  the  lungs,  which  had  been 
flicted  with  anpr  disorder,  nor  addicted  to  cured  by  bleeding,  many  physicians  would 
any  habit  tending  to  shorten  life ;  that  he  perhaps  say,  that  it  was  an  inflammation 
had  not  at  an^  time  had,  among  other  of  the  lungs  of  so  mitigated  a  nature  as  not 
things,  any  spitting  of  blood,  consumptive  to  tend  to  shorten  life ;  still  that  would 
s^ptoms,  asthma,  cough,  or  other  affec-  be  no  answer  to  the  case  of  the  defend- 
tion  of  the  lungs.  One  of  the  terms  of  the  ants,  for  it  is  clear  that  the  company  in- 
poh'cy  was,  that  it  should  be  void  if  any-  tended  that  the  fiict  should  be  mentioned, 
thing  stated  by  the  assured  in  the  declam-  As  to  the  word  '  cough,'  it  must  be 
tion  should  be  untrue.  The  defendants'  understood  as  a  cough  proceeding  from 
witnessee  proved,  that,  abont  four  years  be-  the  lunffs,  or  no  one  could  ever  insure  his 
fore  the  policy  was  effected,  the  assured  life  at  Sll ;  and  indeed  it  is  so  expressed 
had  spit  olood,  and  had  subsequently  ex-  in  the  policy,  — '  Cough,  or  other  affec- 
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*  470    after  the  policy  *  was  made  he  died  of  ferer ;  but  the  insur* 
era  proved,  that  some  years  before  the  policy  was  made,  he 

tton  of  the  ItingB.'  Again,  it  is  obTions  Bhall  not  haye  been  iaHj  and  faliir  dis- 
that  the  insuiance  company  meant  to  cioeed  and  conunnnicated  to  the  saici  com- 
rnard  against  the  disease  of  dysentery,  pany,  or  if  any  fraud  shall  hanre  been 
Sow,  a  man  may  have  had  the  dysentery,  practised  apon  the  said  company,  or  any 
and  been  cored  of  it ;  still  the  office  shonld  ialae  statement  made  to  them  in  or  aboat 
know  of  it;  and,  indeed,  that  disorder  the  obtaining  or  effecting  of  this  insiu^ 
may  have  been  mentioned  by  name,  as  ance.  The  answers  to  questions  21  and 
beine  one  of  a  nature  likely  to  return.  22  were  proyed  to  be  untme.  It  was  held 
All  tnese  instances  show  that  it  was  not  b^  the  House  of  Lords,  reveiBing  the  de- 
intended  to  restrict  the  statement  of  the  cisions  of  the  Courts  of  Exchequer  and 
assured  to  disorders  haying  a  tendency  to  Exchequer  Chaonber  in  Ireland,  that  the 
shorten  life  at  the  moment  of  executinflr  judge  was  wrong  in  directing  the  inzy, 
the  policy ;  what  the  company  demandeid  that  if  they  found  the  statements  ooth 
was,  a  security  against  tne  existence  of  false  and  material,  they  shonld  find  the 
such  diseases  m  the  frame.  There  must,  yerdict  for  the  defendant ;  and  that  the 
therefore,  be  a  new  trial."  Rolfit  B. :  questions  which  the  judge  ought  to  have 
"  I  have  no  doubt,  that  if  a  man  had  spit  left  to  the  jury  were,  first.  Were  the  state- 
blood  from  his  lungs,  no  matter  in  how  ments  false  ?  and,  secondly,  Were  they 
small  a  quantity,  or  eyen  had  spit  blood  made  in  obtaininff  or  effecting  the  policy  ? 
from  an  ulcerated  sore  throat,  he  would  The  ground  of  the  decision  was,  tnat  the 
be  bound  to  state  it.  The  fact  should  be  insurers  had  stipulated  that  the  policy 
made  known  to  the  office,  in  order  that  should  be  yoid,  unless  the  assured  snoold 
their  medical  adviser  mieht  make  inquiry  answer  certain  questions  correctly,  and 
into  its  cause."  In  Anderson  v.  Fitzger>  thereby  excluded  the  question  of  materi- 
ald,  4  H.  L.  Cas.  484,  24  Eng.  L.  &  £q.  1,  aUty.  Lord  St.  Leonard;  in  opposition  to 
determined  finally  by  the  House  of  Lords,  Baron  Parhe  and  Lord  Brotiffham,  thought 
the  assured  proposed  his  life  for  insurance,  the  words  "  false  statement "  in  the  con- 
and  signed  "  a  proposal,"  which  contained  nection,  meant  a  statement  untrue  within 
his  answers  to  twenty-seven  questions,  the  knowledge  of  the  party  making  it. 
The  21st  and  22d  were  as  follows:  "21.  and  not  merely  one  wnich  was  in  faudt 
Did  any  of  the  party's  near  relations  die  untme, — but,  on  the  ground  that  a  cir- 
of  consumption,  or  any  other  pulmonary  cumstance  material  to  nie  insurance  had 
complaint  *?  Answer,  No."  *'22d.  Has  not  been  truly  stated,  concnned  in  the 
the  party's  life  been  accepted  or  refused  motion.  See  Duckett  v.  Williams,  2 
at  any  office  ?  &c.  Answer,  No."  The  Oomp.  &  M.  348,  4  Tyrw.  240.  In  this 
proposal  also  contained  the  following  case  it  was  agreed  in  the  declaration 
ajgreement :  "  I  hereby  agree  that  the  par-  signed  by  the  assured  previous  to  effecting 
ticulars  mentioned  in  the  above  proposal,  the  policy,  that  if  any  untrue  averment 
shall  form  the  basis  of  the  contract  be-  was  contained  therein,  or  if  the  &cts  re- 
tween  the  assured  and  the  company ;  and  quired  to  be  set  forth  in  the  propoeal 
if  there  be  any  fraudulent  concealment  annexed  were  not  truly  stated,  the  pre- 
or  untrue  allegation  contained  therein,  or  miums  should  be  forfeited,  and  the  assur- 
any  circumstance  material  to  this  insur-  ance  absolutely  null  and  void.  The 
ance  shall  not  have  been  fully  commnni-  statement  as  to  the  health  of  the  life,  was 
cated  to  the  said  company,  or  there  shall  untrue  in  point  of  fact,  but  not  to  the 
be  any  fraud  or  misstatement,  all  money  knowledge  of  the  party  making  it.  It 
which  shall  have  been  paid  on  account  of  was  held,  that  the  want  of  knowledge  was 
this  insurance  shall  become  forfeited,  and  immaterial,  and  the  premiums  were  for- 
the  policy  be  void."  The  policy  contained  feited.  It  beinff  provided  in  the  conditions 
a  warranty  on  the  part  of^the  assured  as  of  insurance  that  any  untme  or  fraudu- 
to  most  of  the  facts  replied  to  in  the  pro-  lent  allegation  made  in  effecting  the 
posal,  but  those  as  to  questions  21  and  22  insurance  will  render  the  policy  void ;  it 
were  omitted  therein.  It  then  provided,  was  AsU,  that  the  representation  by  the 
that  the  policy  should  be  null  and  void,  insured  that  he  was  a  fanner,  whereas  he 
and  all  moneys  paid  by  the  assured  for-  was  at  the  time  a  slaverer  by  occupa- 
feited,  upon  his  cnring,  in  certain  enumer-  tion,  rendered  the  policy  void,  and  it  is  not 
ated  modes,  or  if  anything  so  warranted  material  that  his  death  was  not  occa- 
as  aforesaid  shall  not  be  true,  or  if  any  sioned  by  his  business  of  slave-taking, 
circumstance  material  to  this  insurance  Hartman  v.  Keystone  Ins.  Co.  21  Penn. 
shall  not  have  been  truly  stated,  or  shall  State,  466,  476. 
have  been  misrepresented  or  concealed,  or 
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had  been  very  weak  and  ill,  and  that  a  physician  who  attended  him 
believed  he  had  consumption.  But  another  physician^  who  was 
also  consulted  by  the  patient,  believed  that  he  had  not  this  dis- 
ease; and  he  appeared  and  was  thought  to  have  recovered  his 
health  perfectly.  In  his  answers,  the  life-insured  gave  no  state- 
ment respecting  this  disease.  The  jury  found  for  the  plaintiff, 
and  their  verdict  was  not  disturbed.  It  is  impossible  to 
understand  the  law  as  it  *  is  applicable  to  this  interesting  ♦  471 
question,  except  from  the  adjudged  cases;  and  we  give 
copious  extracts  from  them  in  the  notes. 

We  have  seen,  that  in  marine  policies  the  ship,  if  possible,  and 
in  fire  policies  the  building  always,  are  examined  by  the  insurers 
or  their  agents.  This  is  carried  much  further  in  life  policies. 
Not  only  is  it  asked  what  physician  attended  the  life-insured,  — 
and  this  question  must  be  answered  by  the  name  of  every  physi- 
cian consulted  as  such,  although  he  were  in  common  parlance  a 
quack ;  (o)  ^  and  questions  may  be  and  often  are  put  to  the  physi- 
cians named,  —  but  life  insurance  companies  have  their  own 
physician  regularly  appointed,  whose  business  it  is  to  make  care- 
ful personal  inspection  of  the  life-insured.  And  as  it  has  been  said 
in  respect  to  fire  policies,  that  the  examination  of  a  building  by 
the  insurers,  throws  upon  them  much  responsibility  for  any  in- 
firmities which  they  could  detect,  we  apprehend  that  this  princi- 
ple should  apply  at  least  with  equal  force  to  life  policies. 

A  question  Is  now  usually  or  always  asked  as  to  the  habits  of 
the  person,  in  regard  to  the  use  of  intoxicating  liquors.  This 
question  is  variously  phrased ;  but,  whatever  language  is  used,  it 
must  be  construed  with  reasonable  reference  to  its  intention,  and 
this  intention  must  be  to  confine  the  insurance  to  persons  who  are 
temperate;  and  there  must  always  be  a  wide  debatable  ground 
between  temperance  and  total  abstinence.  ( />)  ^    A  negative  an- 

(o)  Morrison  v.  Miupratt,  4  Bing.  60;  (p)  See  Sonthcombe  v.  Merriman,  Car. 

Eyerett  v,  Desborooffh,  5  id.  503 ;  Lin-     ft  M.  286. 
denan  v,  DesboTougn,  8  B.  ft  C.  586; 
Hnckman  v.  Femie,  3  M.  ft  V(r.  505. 

1  That  it  is  for  the  jary  to  say  whether  this  question  is  tmlj  answered,  see  Cnsh- 
man  v.  U.  S.  Ins.  Co.  70  N:  T.  72 ;  Scales  v.  Universal  Ins.  Co.  42  Cal.  523. 

>  Union  Ins.  Co.  v.  Keif,  36  Ohio  St.  596 ;  McGinle/  v,  U.  S.  Ins.  Co.  77  N.  T  495. 
That  the  jnry  must  decide,  see  Swick  v.  Home  Ins.  Co.  2  Dillon,  160 ;  Mowry  v.  Home 
Ins.  Co.  9  R.  I.  346 ;  John  Hancock  Ins.  Co.  v.  Daly.  65  Ind.  6.  A  single  attack  of 
delirium  tremens  will  not  invalidate  a  statement  hy  the  assured  that  he  is  a  man  of 
temperate  habits,  where  his  habits,  *'  in  the  usual,  ordinary,  and  every-day  routine 
of  his  life,"  were  temperate.    Ins.  Co.  v.  Foley,  105  U.  S.  350. 
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8wer  to  such  a  question  as.  Have  you  ever  been  subject  to  fits  ? 
would  not  be  falsified  by  having  had  one  fit.  But  if  the  question 
were,  Have  you  ever  had  a  fit  ?  a  single  fit  would  falsify  a  nega- 
tive. (9)  ^  But  even  then,  we  apprehend,  the  materiality  of  the 
fact  would  be  taken  into  consideration ;  that  is,  for  example,  the 
policy  would  not  be  defeated  by  proof  that  the  life-insured,  long 
years  before,  and  when  a  teething  child,  had  a  fit. 

There  is  always  a  general  question,  whether  any  facts 
*  472  exist  *  or  have  existed  affecting  health,  other  than  those 
which  have  been  particularly  inquired  of.  It  would  seem 
from  the  cases,  that  this  question  is  held  to  cover  all  facts  what- 
ever, which  might  have  this  character ;  and  it  is  a  question  for 
the  jury  whether  the  fact  concealed  was  material,  and  whether  the 
concealment  was  honest,  (r)  Thus,  where  a  life-insured  did  not 
state  that  she  was  a  prisoner  for  debt  at  the  time  of  effecting  the 
insurance,  the  materiality  of  the  concealment  was  considered  a 
question  for  the  jury.  («)  And  In  another  case,  which  would 
seem  to  be  an  extreme  one,  the  plaintiff  was  non-suited,  because 
a  woman  whose  life  was  insured  had  had  a  child  some  years 
before  under  disgraceful  circumstances,  and  this  fact  was  not 
stated,  (t)  In  another,  a  man  taking  out  a  life  insurance,  was 
asked  in  what  relation  the  person  for  whose  benefit  it  was  taken 
out,  stood  to  him,  and  answered  "  wife."  This  was  untrue,  and 
it  avoided  the  policy,  (tt)  '  Even  if  material  facts  are  misrepre- 
sented, but  honestly,  and  in  mere  ignorance,  and  the  insurers 
knew  the  truth,  the  policy  is  not  thereby  avoided,  (m)  Nor  is  it 
avoided  by  such  misstatement  of  a  fact,  which,  if  truly  stated, 
would  diminish  the  risk ;  for  then,  if  the  insurers  are  deceived,  it 
is  to  their  own  advantage.  Nor  is  the  policy  avoided  by  a  mere 
misrepresentation  relating  to  a  fact  concerning  which  there  is  an 
express  warranty,  (t;) 

If  the  insurers  defend  on  the  ground  that  the  insured  was  not 

{q)  Chattock  v.  Shawe,  1  Moody  &  B.  (0  Edwards  v.  Barrow,  EUis,  Ins.  123. 

498.  lu)  Equitable  Life  Ins.  Co.  p.  Paterson, 

(r)  Lindenau  v.  Desborongh,  8  Car.  &  41  Ga.  338. 
P.  3^3,  8  B.  &  C.  586 ;  Morr&on  v.  Mus-  lu)  Carter  1;.  Boehm,  3  Burr.  1910. 

pratt,  4  Bing.  60;  Everett  v.  Desborough,  (v)  Haywood  v.  Rodgers,  4  East,  590; 

5  id.  503 ;  Dalglish  r.  Jarvie,  2  Macn.  &  Anderson  v.  Fitzgerald,  4  H.  L.  Gas.  484, 

Q.  243.  84  Eng.  L.  &  £q.  6,  Parke,  B. 

(s)  Hngnenin  v.  Bayley,  6  Taunt.  186. 

^  World  Ins.  Co.  v.  Schaltz,  73  111.  586 ;  but  not  if  the  onestion  was  whether  be 
**  ever  had  "  fits,  ^tna  Ins.  Co.  v.  France,  94  U.  8.  561.  See  Wilkinson  v.  Conn.  Ins. 
Co.  30  la.  119. 

s  Holabird  v.  AUantic  Ins.  Co.  2  Dillon,  166. 
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in  good  health  at  the  time  of  effecting  the  insurance,  the  burden 
is  on  them  to  prove  this,  (w^  If  a  person  insures  the  life  of  an- 
other, he  is  bound  by  the  misrepresentations  of  that  other,  al- 
though he  is  himself  ignorant  of  their  falsity,  (x)  But  he  is  not 
bound  by  the  concealment  of  facts  by  the  life-assured,  of  which  he 
himself  is  ignorant,  which  are  not  called  for  by  a  general  or  par- 
ticular  question,  unless  the  life-assured  is  his  general  agent  .to 
effect  the  policy,  (y)  So  it  would  be  if  the  third  person  is  him- 
self unconscious  of  concealing  facts.  (2) 

It  may  be  added,  that  where  a  proposal  is  made  and  an 
*  agreement  entered  into  for  a  life  insurance,  and  a  policy  *  473 
prepared,  differing  from  the  agreement,  equity  will  relieve 
by  reading  the  policy  in  conformity  with  the  agreement.  But  this 
relief,  of  course,  would  not  be  given,  if  the  insurers  had  intended 
to  vary  the  agreement,  and  the  policy  was  accepted  by  the  insured 
with  a  knowledge  of  that  variance,  (a) 


G.  —  Of  BestricUofiB  and  Exceptions  in  Life  Policiee. 

These  may  be  regarded  as  coming  under  the  law  of  warranty. 
Principles  may  be  applied  to  them  analogous  to  those  applied  to 
deviation  under  marine  policies,  the  question  being  whether  there 
is  a  change  of  risk.  There  is,  however,  this  difference.  Devia- 
tion is  defined  only  by  the  law  and  usage.  But  these  restrictions 
and  exceptions  are  expressly  and  precisely  stated  in  life  policies. 

The  most  important  of  these  restrictions  or  limitations  apply  to 
place,  the  life-insured  not  being  permitted  to  go  beyond  certain 
limits,  or  to  certain  places,  or  not  to  go  to  them  at  certain  times. 
Although  the  language  used  in  expressing  these  limitations  must 
be  subject  to  a  reasonable,  and  it  may  be  said  a  liberal,  construc- 
tion, positive  departure  from  a  precisely  stated  limitation,  has 
been  held  to  avoid  the  policy,  although  an  exact  compliance  with 
it  was  impossible,  and  the  departure  from  it  rather  lessened  than 
increased  the  risk.  We  give  below  the  leading  cases  on  this 
restriction.  (6) 

iw)  Trenton  Ins.  Co.  v.  Johnson,  4         Ix)  Swete  r.  FairUe,  6  Car.  &  P.  1. 


576.  (a)  Collett  v.  Morrison,  9  Hare,  162, 

(x)  Majnard  v.  Rhodes,  5  DowL  &  B.  12  £ng.  L.  &  Eq.  171. 

S66,  1  Car.  &  P.  360.  (6)  In  Wing  r.  Harrey,  5  De  6.  M.  & 

(jr)  Hockman  o.  Fenie,  d  M.  &  W.  O.  265,  27  £ng.  L.  &  Eo.  140,  Bennett,  at 

505.  the  instance  of  Wing,  nis  creditor,  pro- 
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*  474       *  It  is  very  common  in  practice,  for  insurers  on  applica- 
tion to  give  liberty  to  exceed  these  limits,  either  for  a  time 

or  permanently;   and  they  are  equally  bound  by  the  liberty 

granted,  whether  they  do  or  do  not  receive  a  further  premium 
therefor.  (<?)  ^    Where  an  agent,  in  disobedience  to  the  rules  of 

cored  iiuranuioe  on  his  own  life,  and  one  been  a  waiver  of  the  forfeiture,  and  the 
condition  in  the  policy  was,  that  "  if  the  defence  would  hare  been  ineffectual ;  but 
party  upon  whose  lite  the  insurance  is  they  were  their  agents  for  the  purpose  of 
granted  shall  go  beyond  the  limits  of  receiving  the  premiums  upon  snbsistiqg 
Europe  without  the  license  of  the  direc-  policies,  — ^premiums  paid  to  them  upon 
tors,  this  policy  shaU  become  void,  the  the  faith  of  the  policies  continuing  valid 
insurance  mtended  to  be  hereby  effected  and  effectual,  notwithstanding  the  de- 
shall  cease,  and  the  money  paid  to  the  parture  and  residence  at  Canada  of  the 
society  become  forfeited  to  its  use/'  These  person  whose  life  was  insured,  —  a  faith 
policies  were  duly  assigned  by  Bennett  to  m  which  Lockwood,  and  afterwards 
Wing,  and  notice  given  to  Lockwood,  the  Thompson,    knowingly   acquiesced,    and 

feneral  agent  of  the  company  at  Bury  St.  expressly  sanctioned.     Those  premiums 

Edmunds,  through  whom  the  policies  had  having  been,  from  time  to  time,  trans> 

been  effected.    After  the  assignments,  the  mittea  to  the  directors,  and  retained  by 

premiums  were  regularly  paid  by  Wing,  them  without  objection,  I  think,  whether 

or  his  brother  in  nis  behalf,      fn  June,  Lockwood  or  Thompson  informed,  or  did 

1835,  five  years  after  the  effecting  at  the  not  inform  them  in  fact,  of  the  true  state 

last  policy,  Bennett  infringed  on  the  con-  of  the  circumstances  in  which  the  premi- 

dition  of  the  policies  by  going  to  live  in  ums  were  paid  to  them,  the  directors  be- 

Canada,  where  he  resided  till  nis  death  in  came,  and  are,  as  between  themselves  and 

1849.     Lockwood,  applying  to  Wing  for  plaintiffs,  as  much  bound    as    if   those 

the  premiums  afterwards,  was  informed  premiums  had  been  paid  by  the  plaintiff 

of    Bennett's  departure,  and    being    in-  directly  to  themselves,  they  knowing  at 

quired  of  whether  it  would  be  safe  to  pay  the  time,  on  each  occasion,  the  place  of 

tne  premiums  under  the  circumstances,  Bennett's  residence.    The  durectors  taking 

replied,  that  the  policies  would  be  per-  the  money,  were  or  are  precluded  from 

fectlv  good  provided  the  premiums  were  saying  they  received  it  otherwise  than  for 

regularly  paid ;  and  Wing  thereupon  paid  the  purpose  and  on  the  faith  for  which 

them  to  Lockwood,  who  transmitted  them  and  on  which  Mr.  Wing  expressly  paid 

to  the  head  office  of  the  society.     To  the  it"     See  also  Bouton  v.  Am.  Ins.  Co.  25 

successor  of  Lockwood,  who  died  in  1847,  Conn.  542. 

the  same  inquiries  were  put,  the  same  (c)  In  Hathaway  v.  Trenton  Ina.  Co. 
reply  was  received,  and  the  premiums  1 1  Cush.  448,  a  person  whose  life  was  in- 
received  and  transmitted  in  the  same  sured  had  permission  given  him  "  to  make 
manner.  There  was  some  evidence  which  one  voyage  out  and  home  to  California,  in 
tended  to  show,  that  the  officers  of  the  a  first-rate  vessel,  round  Cape  Honi  or  by 
company  had  incidentally  become  in-  Vera  Cruz."  Being  taken  sick  in  Cali- 
formed  of  Bennett's  residence  in  Canada,  foruia,  he  returned  home  by  way  of  Pa- 
It  was  held,  that  whether  the  office  had  nama  and  Chagres,  and  soon  atter  died, 
express  notice  of  the  forfeiture  or  not,  it  It  was  heid,  that  the  policy  was  thereby 
was  waived  by  the  act  of  the  agents  in  avoided,  although  at  the  time  he  left 
receiving  the  premiums  paid  to  them  in  California  there  was  no  usuaUy  travelled 
faith  of  the  policies  continuing  valid  and  route  by  way  of  Vera  Cruz,  and  in  his 
effectual  notwithstanding  the  departure,  then  state  of  health,  a  return  home  by 
and  transmitting  them  to  the  directors,  that  way  would  have  been  attended  with 
who  retained  them  without  objection,  great  risk  and  expense,  and  although  the 
Knight  Bruce,  L.  J.,  said :  "  If  the  direc-  route  taken  was  the  shortest  and  the 
tors  represented  by  the  defendant  had  safest  one.  In  Bevin  v.  Conn.  Ins.  Co.  23 
themselves  personally  received  the  pre-  Conn.  244,  liberty  was  given  "  to  pass  by 
miums  which  Mr.  Lockwood  and  Mr.  sea  in  decked  vessels,  from  any  port  in 
Thompson  received  with  the  same  knowl-  the  United  States  to  and  from  any  port 
edge  they  had,  that  would  certainly  have  in  North  and  South  America,  Chagxes  ex- 

1  Permission  to  engage  in  sea  service  on  the  '*  prior  payment  any  year  of  an  addi- 
tional premium  "  requires  such  a  payment  every  year  of  oontinnance  in  sea  serviie 
Ayer  v.  New  Eng.  Ins.  Co.,  109  Mass.  430. 
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the  company,  permitted  an  insured  to  reside  in  a  prohibited  dis- 
trict, it  was  held  that  the  insured  was  not  bound  to  know  the 
rules  of  the  company,  although  it  was  a  ^^  mutual ;"  and  the  com- 
pany was  estopped  to  deny  the  authority  of  the  agent.  (<?c)  ^ 

Policies  are  sometimes  especially  made  to  cover  •  what    *  476 
may  be  called  war  risks,  or  the  risks  of  soldiers  or  officers 
in  war ; '  or  are  made  to  cover  those  risks  by  liberty  given  on  a 
common  policy. 

Trades  or  occupations  deemed  extra-hazardous,  as  employment 
about  gunpowder,  or  steam-engines,  are  sometimes  enumerated ; 
and  either  altogether  prohibited,  or  admitted  upon  an  extra  pre- 
mium. 

Death  by  the  hands  of  justice  is  now  excepted  in  all  our  poli- 
cies. Before  this  provision  was  inserted  in  life  policies,  the  ques- 
tion came  before  the  courts  whether  this  exception  was  not  made 
by  the  policy  of  the  law;  and  it  would  seem  to  be  held  that  it  was 
so  prohibited.  ((2) '    We  incline  to  think  that  the  same  ruling 


cepted,  and  to  reside  in  California."  The 
inflnred  went  to  Vera  Cms,  and  then  across 
the  conntrj  to  San  Bias,  a  distance  of  one 
thousand  miles,  and  thence  by  sea  to  San 
Francisco,  where  he  arrived  in  good 
health,  and  died  three  years  afterwards. 
The  conrt  were  not  agreed  on  the  exact 
constmction  to  be  put  on  the  permit,  bnt 
held,  that  as  the  defendants  knew  the 
route  which  the  insured  had  gone,  and 
afterwards  received  the  annual  premiums, 
they  had  waived  their  right  to  such  a 
defence.  In  Taylor  v.  JEXha  Ins.  Co.  13 
Gray,  434,  the  policy  permitted  the  in- 
sured to  pass  between  certain  ports,  "  on 
first-class  decked  vessels."  It  was  heid 
that  the  policy  was  not  forfeited  by  the 
iured  going  as  a  steerage  passenger  in 


such  vessels,  in  the  absence  of  any  evi- 
dence to  show  that  life  was  less  safe  in 
the  steerage.  In  Baldwin  v.  N.  Y.  Ins. 
Ca  3  Boew.  530,  permission  was  given 
the  life-insured  to  reside  and  travel  by 
land  or  by  any  of  the  regular  sea  steam- 
ers in  any  part  of  the  United  States,  "to 
be  north  oi  the  south  bounds  of  Virginia 
by  the  1 0th  of  July."  The  person  went 
to  Florida,  and  on  the  1 1th  of  June  was 
seized  with  sickness,  and  was  too  sick  to 
travel,  and  died  there  July  20th.  Held, 
that  the  insurers  were  not  exempt  from 
liability.  See  Kotman  v.  Anchor  Ass.  Co. 
4  C.  B.  (k.  8.)  476. 

(ce)  Walsn  v.  MtntL  Ins.  Co.  30  Iowa, 
133. 

(d)   Amicable  Society  v.  BoUand,  4 

^  But  where  a  relative  of  the  assured,  in  ignorance  of  his  death  in  forbidden  terri- 
tory, gave  an  agent  money  for  a  permit,  which  was  forwfutled  to  the  company,  and  not 
returned,  it  was  held,  in  Bennecke  v.  Ins.  Co.  105  U.  S.  355,  that  after  a  tender  back  by 
the  agent  of  the  mone^  on  learning  of  the  death  there  was  no  waiver  of  forfeiture. 

'  That  the  late  civil  war  did  not  put  an  end  to  existing  life  insurance,  aee  New 
York  Ins.  Co.  v.  Clopton,  7  Bush,  179 ;  Manhattan  Ins.  Co.  v.  Warwick,  20  Gratt.  614 ; 
Semme4  v.  City  Ins.  Co.  6  Blatch.  445  :  s.  c.  13  Wall.  158  ;  Sands  v.  New  York  Ins. 
Co.  50  N.  Y.  626 ;  Cohen  v.  New  York  Ins.  Co.  ib.  610 ;  Hancock  t;.  New  York  Ins. 
Co.  4  Big.  L.  &  A.  Ca9.  488  ;  Martino  v.  International  Int.  Co.  53  N.  Y.  339 ;  Hamilton 
p.  Mutual  Ins.  Co.  9  Blatchford,  234 ;  Welts  v.  Conn.  Ins.  Co.  48  N.  Y.  34.  Contra, 
Tait  V.  N.  Y.  Ins.  Co.  4  Bigelow  Cas.  479 ;  Wonhington  o.  Charter  Oak  Ins.  Co.  41 
Conn.  372 ;  Dillard  r.  Manhattan  Ins.  Co.  44  Ga.  119 ;  New  York  Ins.  Co.  v.  Statham, 
93  U.  8.  24 ;  Semmee  v.  City  Ins.  Co.  36  Conn.  543 ;  N.  Y.  Ins.  Co.  v.  Hendren, 
24  Gratt.  536. 

*  Submission  to  an  operation  known  to  the  assured  to  be  dangerous  to  life,  with  intent 
to  cause  an  abortion,  without  justifiable  medical  reasons,  resulting  in  her  death,  will  pre- 
vent any  recovery  on  the  ground  of  public  policy.  Hatch  v.  Mutual  Ins.  Co.  120 
Mass.  550. 
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would  be  applied  to  a  loss  of  life  in  consequence  of  a  duel,  though 
this  is  now  always  one  of  the  express  exceptions. 

A  most  important  exception,  and  one  which  has  created  much 
difficulty,  is  that  of  death  by  suicide.  The  phraseology  used  is 
sometimes  ^' death  by  suicide,"  sometimes  ^^  death  by  his  own 
hands,"  and  sometimes  '^  death  by  his  own  act,"  and  probably 
sometimes  by  other  equivalent  words.  The  main  question  must 
always  be,  whether  any  prohibition  of  this  kind  covers  a  case  of 
death  caused  directly  by  the  act  of  the  party,  but-  unintentionally, 
and  without  knowledge.  We  should  say,  generally,  if  not  urn- 
versally,  that  the  insurers  would  not  be  discharged  by  any  act  of 
this  kind.  As  when,  for  example,  a  life-insured,  by  his  own  mis- 
take, or  that  of  a  nurse  or  physician,  took  a  wrong  medicine  or  an 
excessive  dose ;  or  pulled  out  a  tooth  and  died  from  the  bleed* 

ing,  which  has  sometimes  followed  fatally  from  tiie  extrao- 
*  476    tion  of  a  tooth ;  or  by  cutting  *  off  a  com,  and  so  producing 

fatal  inflanmiation  or  gangrene.  It  cannot  be  supposed 
that  the  insurers  ever  intend  to  exclude  a  death  self-inflicted  in 
any  such  way,  and  it  might  almost  be  doubted  whether  they  could 
do  so  by  any  language.  ^ 

A  much  more  difficult  question  arises,  when  death  is  self- 
inflicted  in  a  condition  of  and  because  of  insanity.  The  au- 
thorities on  this  subject  are  conflicting.  We  cannot  but  think, 
however,  that  the  law,  especially  if  it  were  construed  by  the  gen- 
eral principles  of  insurance,  would  say,  that  death  by  his  own 


Bligh  (n.  8.),  194 ;  BoUjinde  o.  Disnej,  3 
Russ.  Ch.  351.  Wliere  a  policy  provided 
that  it  should  be  void  if  the  life4iaBnred 
"  should  die  in  the  known  violation  of  a 
law  of  the  State/'  it  was  held,  that,  to 
avoid  it,  the  killing  of  the  life-assured,  in 
an  altercation,  must  have  been  justifiable 
or  excusable  homicide,  and  not  merely 
under  circumstances  which  would  make 
the  slayer  guilty  of  manslaughter  only. 
Harper  v.  rncemx  Ins.  Co.  18  liisso.  109, 
19  Misso.  506.  Where  a  slave  refused  to 
surrender  to  patrols,  and,  attempting  his 
escape,  was  shot  by  one  of  them  in  the 
right  side,  of  which  wound  he  died  in  a 


few  minutes,  this  was  held  not  to  come 
within  the  cases  excepted  in  a  policy  of 
insurance  on  his  life  of  "  death  by  means 
of  invasion,  insurrection,  riot,  or  civil 
commotion,  or  of  any  military  or  usurped 
authority,  or  by  the  hands  of  justice." 
Spmill  r.  North  Carolina  Ins.  Co.  1  Jonee 
(N.  C),  1S6.  Where  the  life-insured  in 
Ix)uisiana  attempted  to  collect  a  debt  by 
taking  forcible  possession  of  his  debtor^ 
goods,  and  was  shot  in  an  altercation 
which  followed,  the  policy  was  held  void. 
Bradley  v.  Mutual  Benefit  Life  Ins.  Co. 
3  Lans.  341. 


^  A  clause  in  a  policy  that  if  the  assured  should  "  die  by  suicide,  felonious  or  other- 
wise, sane  or  insane,"  includes  every  case  of  "  intentional  self-destmccion,"  bat  not  acci- 
dental cases  involving  insured's  negligence  or  carelessness.  Pierce  v.  Traveler's  Ins. 
Co.  34  Wis.  389.  Thus  the  taking  an  overdose  of  medicine  by  an  insured  who  was  sane, 
through  mistake  or  ignorance,  causing  death,  will  not  avoid  a  policy,  unless  taken  to 
destroy  his  life  "  voluntarily,  knowingly,  and  intentiooally,"  Penfbld  v»  Universal  Ins. 
Co.  85  N.  T.  317. 
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hands  did  not  legally  include  a  death  which  was  self-inflicted,  but 
not  with  the  concurrence  or  action  of  a  responsible  mind  or  will. 
Here,  however,  we  should  say,  that  if  the  exception  expressly 
included  suicide  under  insanity,  this  provision  would  take  ef- 
fect, (e)  1 


(«)  In  Borradaile  v.  Hunter,  5  Man.  & 
G.  639,  the  policy  contained  a  proriao,  that 
in  case  "  the  assured  should  die  b^  his  own 
hands,  or  by  the  hands  of  justice,  or  in 
cODseqnence  of  a  duel,"  the  policy  should 
be  void.  The  assured  threw  himself  from 
Vauxhall  Bridee  into  the  Thames  and 
was  drowned,  in  a  suit  on  the  policy, 
Erikine,  J,,  instructed  the  jury,  that  "if 
the  assured,  by  his  own  act,  intentionally 
destroyed  his  own  life,  and  that  he  was 
not  omy  conscious  of  the  probable  conse- 
quences of  the  act,  but  did  it  for  the  ex- 
press purpose  of  destroying  himself  Tolun- 
tarily,  having  at  the  time  sufficient  mind 
to  will  to  destroy  his  own  life,  the  case 
would  be  brought  within  the  condition  of 
the  policy.  But  if  he  was  not  in  a  state 
of  mind  to  know  the  consequences  of  the 
act,  then  it  would  not  come  within  the 
condition.*'  The  jury  found,  that  the  as- 
sured "  threw  himself  from  the  bridge 
with  the  intention  of  destroying  his  lite ; 
but  at  the  time  of  committing  the  act  he 
was  not  capable  of  judging  between  right 
and  wrong."  It  was  hela{  TinddL^  C.  J., 
dissenting),  that  the  policy  was  avoided, 
as  the  proviso  included  all  acts  of  inten- 
tional self-destruction,  and  was  not  lim- 
ited by  the  accompanying  provisos  to  acts 
of  felonious  suicide.  ErMcine,  J.,  said : 
"  Looking  simply  at  that  branch  of  the 
proviso  upon  which  the  issue  was  raised, 
It  seems  to  me,  that  the  only  qualifica- 


tion that  a  liberal  interpretation  of  the 
words  with  reference  to  the  nature  of 
the  contract  requires,  is,  that  the  act  of 
self-destruction  should  be  the  voluntary 
and  wilful  act  of  a  man,  having  at  the 
time  sufficient  powers  of  mind  and  reason 
to  understand  the  physical  nature  and 
consequences  of  such  act,  and  having  at 
the  time  a  purpose  and  intention  to  cause 
his  own  death  by  that  act ;  and  that  the 
question,  whether  at  the  time  he  was  capa- 
ble of  understanding  and  appreciating  the 
moral  nature  and  quality  ox  his  purpose, 
is  not  relevant  to  the  inquiry,  further  than 
as  it  might  help  to  illustrate  the  extent  of 
his  capacity  to  understand  the  physical 
character  of  the  act  itself.  It  appears,  in- 
deed, to  me,  that,  excluding  for  tne  present 
the  consideration  of  the  immediate  con- 
text of  the  words  in  question,  the  fair  in- 
ference to  be  drawn  from  the  nature  of 
the  contract  would  be,  that  the  parties  in- 
tended to  include  aU  wilful  acts  of  self- 
destruction,  whatever  might  be  the  moral 
responsibility  of  the  assured  at  the  time ; 
for,  although  the  probable  results  of  bod- 
ily disease,  producing  death  by  physical 
means,  may  be  the  fair  subjects  of  calcu- 
lation, the  conseauences  of  mental  disor- 
der, whether  produced  by  bodily  disease, 
by  external  circumstances,  or  by  corrupted 
principle,  are  equally  beyond  the  reach 
of  any  reasonable  estimate.  And  reasons 
might  be  suggested,  why  those  who  have 


^  John  Hancock  Ina  Co.  v.  Moore,  34  Mich.  41,  decided  that  a  clause  in  a  life  policy, 
that  if  the  assured  "  shall  die  j>y  his  own  hand  "  the  policy  should  be  void,  did  not  include 
suicide  by  an  insane  person.  In  Van  Zaudt  v,  Mut.  Ben.  Ins.  Co.  55  N.  Y.  169,  it  was 
held,  that  to  take  a  case  out  of  a  proviso  that  a  policy  of  life  insurance  should  be  void  in 
case  the  assured  should  die  by  his  own  hand,  on  the  ground  of  insanity,  the  assured  must 
have  been  so  mentally  disordered  as  not  to  undersomd  that  the  act  he  committed  would 
cause  his  death,  or  he  must  have  committed  it  under  the  influence  of  some  insane  impulse 
which  he  could  not  resist ;  it  is  not  sufficient  that  the  mind  was  so  impaired  that  he  was 
not  conscious  of  the  moral  oblianity  of  the  act ;  and  in  Hathaway  v.  National  Ins.  Co.  48 
Vc.  335,  Pierpoinlt  C.  J.,  said  that  the  jury  must  be  satisfied  that  the  mind  of  the  assured, 
to  excuse  his  act,  **  was  so  overthrown  that  he  had  no  power  to  resist  the  insane  impulse 
to  take  his  life,  so  that  the  act  was  the  direct  and  immediate  consequence  and  result  of 
his  insanity ;  in  short,  that  the  taking  of  his  life  was  an  insane  act,  in  respect  to  which 
his  reason  was  powerless."  See  also  Connecticut  Ins.  Co.  o.  Groom,  86  PeniL  St 
9a.  As  to  condition  in  policy  declaring  it  void  in  case  of  the  death  of  the  assured  by  his 
own  hand  or  act,  **  sane  or  insane,"  see  De  Qogona  v.  Knickerbocker  Life  Ins.  (So,  65 
N.  Y.  233.  That,  in  the  absence  of  an  express  stipulation  to  the  contrary,  suicide  by 
the  assured  will  not  avoid  a  policy  for  the  benefit  of  his  wife  and  children,'see  Fitch  v. 
American  Ina  Co.  59  N.  Y.  557.  See  further  on  this  question,  Bifpelow  v.  Berkshire 
Ins.  Co.  93  U.  S.  884 ;  Gay  r.  Union  Ins.  Co.  9  Blatchford,  Ua ;  Newton  v.  Mut.  Ben. 
Ins.  Co.  76  N.  Y.  426 ;  Knickerbocker  Ina.  Co.  v.  Peters,  42  Md.  414. 
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WHAT  INTERB8T  IS  INSURABLE. 

It  may  be  said  here,  as  in  marine  and  life  policies,  that  any 
legal  or  equitable  interest  may  be  insured.    It  is  very  common 

the  direction  of  insurance  offices  should  Ass.  Co.  25  Bear.  599.    'On  the  other  hand 

not  choose  to  undertake  the  risk  of  snch  in  New  York,  in  a  case  decided  before  the 

conseonences,  even  in  oases  of  clear  and  above  cases,  it  was  held,  that  a  provision 

nndooDted  insanity.    It  is  well  known  that  in  a  life  policy,  that  it  is  to  be  deemed 

the  conduct  of  insane  patients  is,  in  some  void  in  case  the  assured  shall  "  die  by  his 

desree,  under  the  control  of  their  hopes  own  hand,"  imnorts  a  criminal  act  of  self- 

and  fears,  and  that  especially  their  affec-  destruction,  ana  the  underwriters  were  lia- 

tion  for  others  often  exercises  a  sway  over  ble,  where  the  assured  drowned  himself  in 

their  minds  where  fear  of  death  or  of  per-  a  fit  of  insanity.    Breasted  r.  Farmers 

sonal  suffering  might  have  no  influence ;  Loan  &  Trust  Company,  4  Hill,  73.     The 

and  insurers  might  well  desire  not  to  part  decision  of  the  Supreme  Court  was  affirmed 

with  this  restraint  upon  the  mind  and  con-  in  the  Court  of  Appeals,  but  not  with 

duct  of  the  assured,  nor  to  release  from  unanimity,  five  judges  voting  for  an  af- 

all  pecuniarv  interest  in  the  continuance  firmance,  and  three  for  a  reversal    The 

of  the  life  of  the  assured,  those  on  whose  opinion  of  the  majority,  delivered  b^  Wil- 

watchfulness  its  preservation  might  de-  lard,  J.,  and  the  dissenting  opinion  of 

pend;    and    they  might,    further,    most  G<trdiner,  J.,  present  the  arguments  on 

reasonably  desire   to   exclude   from   all  their  respective  sides,  the  latter  sustaining 

questions  between  themselves  and  the  rep-  the  decisions  of  the  English  courts,  4  Sela. 

reeentatives  of  the  assured,  the  topic  of  299.    In  Dean  v,  American  Ins.  Co.  4  Al- 

criminality,  so  likely  to  excite  the  com-  len,  96,  the  policy  provided  that  it  should 

passionate  prejudices  of  a  jury,  which  were  be  void  if  the  assured  should  "  die  by  his 

most  powerfully  appealed  to  on  the  trial  own  hand,  or  in  consequence  of  a  duel,  or 

of  this  cause."     Tindal,  C.  J.,  held,  that  bv  the  hands  of  justice,  or  in  the  known 

the  terms  "dying  by  his  own  hands,"  be-  violation  of  any  State,  national,  or  provin- 

ing  associated   with   the    terms  "  dying  cial  law."    The  assured  cut  his  throat  with 

by  the  hands  of  justice  or  in  consequence  a  razor,  and  the  plaintiffs  alleged,  that  the 

alt  a  duel,"  which  last  cases,  designated  act  whereby  his  death  was  caused  was  the 

criminal  acts,  on  the  principle  of  noscitur  direct  result  of  insanity,  and  that  his  in- 

a  Bociia,  should  be  interpreted  as  meaning  sanity  war  what  is  called  suicidal  impres- 

felonious  self-destruction.    It  will  be  o^  sion,  impelling  him  to  take  his  life,  and 

served,  the  majority  of  the  court  in  the  that  suicide  was  the  neceesarpr  and  direct 

above  case   exclude  from  the  condition  result  of  such  insanity  or  disease.    TIm 

cases  of  mere  accident,  and  of  insanity  court  hdd  that  the  defendants  were  not 

extending  to  unconsciousness  of  the  act  liable.    The  opinion  was  expressed,  that 

done  or  of  its  physical  consequences.    In  if  the  death  was  caused  by  accident,  by 

Clift  V.  Schwabe,  3  C.  B.  437,  which  was  superior  or  overwhelming  force,  in  the 

determined  in  the  Exchequer  Chamber,  madness  of  delirium,  or  under  any  combi- 

In  1846,  where  the  condition  was  that  the  nation  of  circumstances  from  which   it 

policy  should  be  void  if  the  life-insured  miffht  be  fairly  inferred  that  the  act  ol 

^*  should  commit  suicide,"  it  was  held  by  a  self-destruction  was  not  the  result  of  the 

majority  of  the  court  (Rolfe,  B.,  PaUesan,  will  or  intention  of  the  party,  adapting 

J.,  Alderton,  B.,  Parke,  B.),  that  the  terms  means  to  the  end,  and  contemplating  the 

of  the  condition  included  all  acts  of  volun-  physical  nature  and  effects  of  the  act,  that 

tary  self-destruction,  and  therefore  if  the  it  might  be  justly  held  a  loss  not  excepted 

life-assured  voluntarily  killed  himself,  it  withm  the  meaning  of  the  proviso.    Wnere 

was  immaterisJ  whether  he  was  or  was  a  condition  of  the  policy  is,  that  it  shall 

not  at  the  time  a  responsible  moral  agent,  be  void,  if  the  party  "  shall  die  by  his  own 

Pollock,  C.  B.,  and  If  ightman,  J.,  dissented,  hand  in  or  in  consequence  of  a  duel,''  it  ia 

So  held  aJso  in  Duf aur  v.  Professional  Life  held  to  include  the  case  of  suicide  by  8wal> 
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*  for  creditors  to  insure  the  life  of  a  debtor,  and  for  a  *  478 
debtor  to  insure  his  own  life,  and  make  the  insurance  pay- 
able to  a  creditor  for  his  security.  (/)  But  if  the  debt  be  not 
founded  on  a  legal  consideration,  it  does  not  sustain  the  pol- 
icy, (ff)  In  a  recent  case,  M.  Y.  &  S.  formed  a  copartnership,  M. 
&  y.  furnished  the  capital,  and  S.  shared  equally  in  the  profits, 
on  account  of  his  skill  in  the  business ;  but  in  lieu  of  capital  on 
the  part  of  S.  and  as  an  indemnity,  an  insurance  was  effected  on 
his  own  life  by  S.,  and  it  was  agreed  between  the  partners  that 
should  S.  die  during  the  continuance  of  the  partnership,  and  un- 
married, the  benefit  of  the  policy  should  go  to  the  survivors  of 
the  firm.  It  was  held,  that  this  was  not  a  wager  policy.  (A) 
And  a  person  may  effect  insurance  on  his  own  life,  in  the  name  of 
a  creditor,  for  a  sum  beyond  the  amount  of  the  debt,  the  balance 
to  enure  to  his  family,  and  the  policy  will  be  valid  for  the  whole 
amount  insured,  (i) 

Courts  have  given  a  wide  construction  to  the  rule  requiring  in- 
terest.   It  may  now  be  said,  that  wherever  there  is  a  posi- 
tive *and  real  dependence  of  one  person  upon  anotlier,    *479 
the  person  so  dependent  has  an  insurable  interest  in  the 

lowing  anenic;  and  the  first  part  of  the  trust.    TidsweUp.AnfferstemyPeake,  161; 

clause  is  to  be  separated  £rom  the  latter,  Ward  v.  Ward,  2  Bmale  &  G.  125,  23  Ene. 

as  the  whole  taken  together  would  lead  to  L.  &  £a.  442.    If  A,  being  indebted  to  fi, 

an  absurdity.   Hartman  v,  Kejrstone  Insnr-  die,  and  C  agree  to  pay  the  debt,  by  in- 

ance  Co  21  Penn.  State,  466,  and  Cooper  stalments,  in  five  yean,  B  has  an  insnr- 

V.  Massachusetts  Ins.  Co.  102  Mass.  227  able  interest  in  the  life  of  C,  for  those  five 

In  Equitable  life  Ins.  Co.  v.  Paterson,  41  years.    Yon  Lindenau  v.  Desborough,  3 

Qa.  338,  the  insured  died  from  laudanum  C.  &  P.  353.     So,  the  j^rantee  of  an  an- 

accidentally  taken  by  him  when  drunk,  unity  for  one  or  more  hves,  has  an  insur- 

and  the  insurers  were  held.  able  interest  in  those  lives.    Holland  v. 

{/)  Anderson  v.  Edie,  1795,  2  Park  Pelham,  1  Cromp.  &  J.  575.    Where  A 

on  Ins.  (8th  ed.)  915.    In  this  case,  Lord  furnished  funds  to  B  to  enable  him  to  go 

Kenyon  said '  "It  was  singular  that  this  to  California,  and  it  was  agreed  that  A 

question  had  never  been  £rectly  decided  should  have  one-half  of  tS  the  profits 

before ;  that  a  creditor  had  certainly  an  which  should  arise  from  gold  diggmg  by 

interest  in  the  life  of  his  debtor,  because  B,  it  was  hdd  that  A  had  an  insurable  in- 

the  means  by  which  he  was  to  be  satisfied  terest  in  B's  life,  and  the  policy  was  to  be 

might  materially  depend  on  it;  and  that,  treated  as  a  valued  one,  and  it  was  not 

at  all  events,  the  death  must,  in  all  cases,  necessary  to  show  that  B  would  have  dug 

in  some  degree,  lessen  the  security."    See  any  gold  or  made  any  profit.    Miller  v, 

comments  on  this  case,  in  Ellis  on  Ins.  Eagle  Life  Ins.  Co.  2  E.  D.  Smith,  268. 

p.  125.    A  creditor  of  a  firm  has  been  hdd  See  also  Bevin  v.  Conn.  ^is.  Co.  23  Conn, 

to  have  an  insurable  interest  in  the  life  of  244 ;  Loomis  v.  Eagle  Ins.  Co.  6  Gray, 

one  of  the  partners  thereof,  although  the  396 ;  Monell  v.  Trenton  Ins.  Co.  10  Cush. 

other  nartner  may  be  entirely  able  to  paj  282 ;  Mitchell  o.  Union  Ins.  Co.  45  BCe. 

the  deot,  and  the  estate  of  tne  insnrea  is  104. 

perfectly  solvent.    Morrell  p.  Trenton  Ins.         {a)  Dwyer  v.  Edie,  2  Park,  Ins.  914. 
Co.  10  Cush.  282.    It  seems  that  the  pur-         (h\  Valton  o.  National  Ass.  Co.  22  Baib. 

chaser  of  an  expected  devise  from  the  ex-  9,  20  N.  T.  82.    See  also  Trenton  Ins.  Co. 

pectaot  devisee,  may  insure  the  life  of  the  v.  Johnson,  4  N.  J.  576. 
testator.    Cook  v.  Field,  15  Q.  B.  460.    A         ii)  American  Ins.  Co.  v.  Bobeitshaw, 

trustee  may  insure  for  the  benefit  of  the  26  ram.  State,  189. 
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life  of  the  other.  Thus,  not  only  may  a  wife  insure  the  life  of  her 
husbandy  (/)  ^  but  a  sister  may  insure  the  life  of  a  brother  on  whom 
she  is  dependent  for  support,  (i)  ^  A  father  has  an  insurable 
interest  in  the  life  of  his  minor  child,  (l)^  A  clerk  may  insure 
the  life  of  one  who  has  promised  to  employ  him  a  certain  number 
of  years ;  but  not  the  life  of  one  from  whom  he  has  only  a  prom- 
ise, from  which  he  may  expect  an  act  of  important  kindness.  (U) 
This  dependence  may  undoubtedly  exist  without  any  relationship. 
And  generally  it  is  said  to  be  enough,  if,  according  to  the  ordinary 
course  of  events,  pecuniary  loss  or  disadvantage  will  naturally 
and  probably  result  from  the  death  of  the  lifo-insured.  (m) 

In  England,  insurance  on  the  life  of  any  person,  or  on  any  other 
event,  wherein  the  person  for  whose  use,  benefit,  or  on  whose  ac- 
count such  policy  is  made,  has  no  interest,  is  forbidden  by  law,  as 
are  also  aU  gaming  or  wagering  contracts,  (n)  In  that  country 
the  law  is  now  well  settled,  that  the  contract  of  life  insurance  is 
not  a  contract  of  indemnity,  and  that  although  the  insured  must 
have  an  interest  at  the  time  the  insurance  is  effected,  in  order  to 
comply  with  the  statute,  yet  there  is  no  necessity  of  this  interest 
continuing,  and  where  a  creditor  insures  the  life  of  his  debtor,  he 
may  recover  the  amount  insured,  although  the  debt  is  paid,  (p) 

(J)  Reed  v.  Royal   Ezch.   Ass.   Co.  his  life,  found  the  funds  of  the  premiums, 

Peake's  Ad.  Cas.  70 ;  St.  John  v.  Amer-  and  intended,  when  it  was  procured,  to  get 

lean  Ins.  Co.  2  Duer,  429.  the  benefit  of  it  by  assiniment  or  othei^ 

{k)  Lord  V,  Dall,  12  Mass.  116.  wise,  it  was  the  policy  of  that  other  pei^ 

(/)  Loomis  V.  Ea^le  Ins.  Co.  6  Gray,  son,  and  void,  being  an  evasion  of  the  stat- 

396 ;   MitcheU  v.  Union  Ins.  Co.  45  Me.  nte.    A  doubt  was  expressed  on  this  point 

104.     Contra,  Halford  v,  Eymer,  10  B.  &  by  the  court  in  banc,  but  no  decision  was 

C.  724.  given.     1  M.  &  W.  32.     See  also  Shilling 

(//)  Hebdon  v.  West,  3  B.  &.  S.  578.  v.  Accidental  Death  Ins.  Co.  2  H.  &  K. 

(m)  Hoyt  V.  N.  Y.  Ins.  Co.  3  Bosw.  42,  40  Ene.  L.  &  £q.  465. 

440.  (o)  DiJby  v.  India  Ass.  Co.  15  C.  B. 

(n)  14  Geo.  3,  c.  48.    In  Wamewright  365, 28  £ng.  L.  &  Eo.  312 ;  Law  r.  London 

V.  Bland,  1    Moody  &  R.  481,  Lord  Ab-  Life  Policy  Co.  1  Kay  &  J.  223.    These 

inger,  C.  B.,  instructed  the  jury,  that  al-  cases  overrule  Godsall  v.  Boldero,  9  East, 

though  the  policy  on  its  face  appeared  to  72,  and   other  cases  which   followed  it. 

have  oeen  obtained  by  the  life-assured,  if  See  18  London  Jurist,  485  ;  19  id.  37 ;  89 

in  fact  another  person,  not  interested  in  London  Law  Mag.  202. 

^  A  policy  on  their  joint  lives,  payable  to  the  survivor,  is  not  avoided  by  their  divoroe 
and  a  decree  of  alimony  to  the  wife.  Conn.  Life  Ins.  Co.  o.  Schaefer,  94  U.  S.  457. 
See  Baker  c.  Union  Life  Ins.  Co.  43  N.  Y.  283 ;  Gambe  v.  Covenant  Life  Ins.  Co.  50 
Mo.  44. 

^  uEtna  Life  Ins.  Co.  v.  France,  94  U.  S.  661,  declared  that  in  such  a  case  it  is  imma- 
terial what  is  the  arrangement  between  the  brother  and  sister  for  the  payment  of  the 
premiums.  See  Goodwm  v,  Mass.  life  Ins.  Co.  78  N.  Y.  480.  But  a  brother  has  no 
such  interest  in  a  brother,  Lewis  v.  FhcBnix  Ins.  Co.  89  Conn.  100 ;  nor  a  nephew  in  an 
uncle.  Singleton  t;.  St  Louis  Ins.  Co.  66  Mo.  68. 

s  Reserve  Ins.  Co.  v.  Kane,  81  Penn.  St  154;  Williams  v.  Wash.  Life  Ins.  Co. 
31  la.  541.  In  Guardian  Ins.  Co.  v.  Hogan,  80  111.  85,  it  was  decided  that  a  son  has 
no  insurable  interest  in  his  father,  unless  ne  has  a  reasonable  expectation  of  pecnniaiy 
advantage  fh)in  the  continuance  of  his  father's  life. 
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In  this  country,  wager  contracts  are  forbidden  entirely  in  some  of 
our  States,  in  others  on  particular  subjects,  and  in  others  not  at 
all.  If,  therefore,  the  English  doctrine  be  assented  to,  that  a  con- 
tract of  life  insurance  is  not  a  contract  of  indemnity,  it  would 
follow,  that  in  those  States  where  wager  contracts  are  not  for- 
bidden at  all,  or  are  not  forbidden  on  the  subject  of  insurance,  no 
interest  need  be  shown.  ( ;?) 

If  a  man  obtains  insurance  on  his  own  life,  as  the  "  assured,''  it 
being  declared  that  the  policy  is  for  the  benefit  of  a  third  party, 
that  party  may  maintain  an  action  on  the  policy  witliout  proof  of 

interest.  CPP)  ^ 

*  Our  American  policies  now  frequently  contain  a  clause,    *  480 
requiring  a  creditor,  who  is  insured  upon  the  life  of  his 
debtor,  to  transfer,  on  payment  of  a  loss,  an  equal  amount  of  the 
debt,  (g) 

A  more  difficult  question  of  this  kind  arises  thus.  If  the  life 
of  a  debtor  is  insured  by  his  creditor,  and  the  debtor  dies,  and  the 
insurers  pay  to  the  creditor  that  which  is  equal  to  the  debt,  or  to 
a  part  of  it,  is  this  a  payment  either  total  or  partial  of  the  debt, 
of  which  the  legal  representatives  of  the  debtor  may  take  advan- 
tage, and  to  the  extent  of  the  payment  resist  the  claim  of  the 
creditor  on  them  ?  We  should  say,  that  whether  the  whole  claim 
passed  over  by  subrogation  to  the  insurers  or  not,  such  payment 
would  be  no  defence  whatever  to  a  claim  againt  the  representa- 
tives of  the  debtor,  and  there  is  authority  to  this  effect,  (r)     Of 


(p)  See  Loomis  v.  Eagle  Ins.  Co.  6 
Oxav,  896;  MUler  v.  Eagle  Ina.  Ck).  S  E. 
D.  Smith,  368;  Trenton  Ins.  Co.  v,  John- 
son, 4  N.  J.  576,  decided  in  New  Jersey, 
in  which  State  all  wagers  are  not  contrary 
to  law.  In  Rose  v.  Mat  Benefit  Ins.  Co.  26 
Barh.  556,  561,  it  is  said :  "  We  think  that 

isic)  the  plaintiff's  a;)plication  in  writing 
or  the  insnrance,  wluch  was  accepted  by 
the  defendants,  and  in  which  the  plaintiff 
stated  that  he  had  an  interest  in  the  life 
of  Bogbee  (the  life-insured),  to  the  fall 
amount  of  the  snm  of  $2,000,  sofficient 
proof  of  soch  interest  as  between  the  par- 
ties, if  any  proof  of  interest  was  neces- 
sary." In  Beyin  v.  Conn.  Ins.  Co.  23 
Conn.  244,  there  is  a  dictum  to  the  effect 
that  the  English  statutes  are  but  declara- 
tions of  the  common  law,  and  that  a  life 
policy  is  a  oonciact  of  indemnity.    Czaig 

1  Bat  a  certificate  expressed  to  be  payable  to  a  "  fHend  "  of  the  assured  was  decided 
to  be  against  public  policy,  and  absolutely  void.  Mutual  Benefit  Ass.  v.  Hoyt,  46  Mich. 
478. 
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V.  Murgatroyd,  4  Yeates,  169,  cited  in  the 
notes  of  the  American  edition  to  GodsaU 
v»  Boldero,  in  Smith's  Leading  Cases,  as 
confirmatory  of  that  case,  involved  a  ma- 
rine and  not  a  life  insurance.  In  New 
York,  on  the  contrary,  it  is  held,  that 
where  a  debtor  procures  an  insurance  on 
his  life  and  assigns  the  policy,  the  right  of 
the  assignee  to  demand  and  enforce  the 
stipulated  payment  is  no  more  liable  to 
doubt  or  dispute  than  that  of  an  executor 
or  administrator.  St.  John  v.  American 
Ins.  Co.  2  Duer,  419. 

(pp)  Campbell  v.  New  England  Ins. 
Co.  98  Mass.  881. 

Iq)  Cutler  v.  Rand,  8  Cush.  89. 

(rj  Humphrey  v,  Arabin,  Lloyd  & 
Goold's  Cas.  temp.  Plunkett,  318.  See 
also  HensoQ  o.  Blackwell,  4  Hare,  484. 
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the  operation  of  the  recent  rule  upon  this  question  there  might  be 
some  doubt.  But  if  the  reason  of  it  were  logically  carried  out,  it 
would  certainly  seem,  that  the  creditor  may  retain,  not  only  the 
whole  payment,  which  he  receives  from  the  insurers,  but  the 
whole  of  his  claim  against  the  representatives  of  the  debtor. 

Where  the  death  of  the  life-insured  was  caused  by  a  third  party, 
who  was  a  stranger  to  the  contract,  and  the  insurers  paid  the  loss, 
and  brought  an  action  against  this  third  party,  it  was  held,  that 
the  action  could  not  be  sustained  on  account  of  the  want  of  any 
privity  between  the  parties.  («) 

If  a  wife  is  considered  as  a  feme  $ole  by  the  law  of  the 
*  481  State  *  wherein  the  policy  was  made,  and  she  causes  her- 
self to  be  insured  on  the  life  of  her  husband,  the  policy  is 
entirely  beyond  his  reach,  not  only  so  far  that  he  cannot  transfer 
or  cancel  it,  but  it  cannot  be  impeached  by  proof,  derived  from 
his  own  declarations,  that  his  statements  in  regard  to  his  health, 
made  at  the  time  of  the  insurance,  were  misrepresentations,  (e) 
And  if  a  wife  insures  the  life  of  her  husband,  for  her  own  benefit, 
and  dies  before  the  husband,  the  policy  vests  at  her  death  in  her 
administrator  for  the  benefit  of  her  children,  (ti)  ^  A  policy  of 
life  insurance  for  the  benefit  of  the  widow  and  child  of  the  in- 
sured, cannot  be  affected  by  fais  will,  (tu)  ^ 


{$)  Conn.  Ins.  Co.  v.  N.  Y.  &  New 
Haven  R.  Co.  25  Conn.  265. 

(r)  Fraternal  Ins.  Co.  v.  Applegate,  7 
Ohio  State,  292.  In  Rison  v.  Wllkerson. 
8  Sneed,  565,  where  a  statute  proTided 
that  any  husband  mieht  effect  insurance 
on  his  own  life,  and  the  same  shaU  in  all 
cases  enure  to  the  benefit  of  his  widow 
and  heirs,  without  in  any  manner  being 


subject  to  the  debts  of  the  husband,  it  was 
hela,  that  this  did  not  prerent  the  hus- 
band, who  had  insured  his  own  life,  with- 
out saying  for  whose  benefit,  from  assign- 
ing the  policy. 

{tt)  dwan  V.  Snow,  11  Allen,  224. 

(tu)  Gould  V.  Emerson,  99  Mass.  154. 
See  also,  as  to  assignment,  Knickerbocker, 
&C.  Ins.  Co.  V,  Weitz,  99  iiass.  157. 


1  That,  in  such  a  case,  the  interest  descends  to  her  heirs,  see  Hntson  v.  Merrifield,  51 
Ind.  24.  A  policy  payable  to  wife  and  children  becomes,  if  there  are  no  children,  the 
wife's  property,  and  she  may  exchange  it  for  a  paid-up  policy  even  after  divorce. 
Phoenix  Ins.  Co.  v.  Dunham,  46  Conn.  79.  If  chilaren  are  not  mentioned,  she  has,  in 
Massachusetts,  an  absolute  life  interest  assignable  by  her  for  husband's  debts.  New- 
comb  V.  Mutual  Ins.  Co.  9  Ins.  Law  J.  124.  Where  a  wife  insured  her  husband's  life 
for  the  benefit  of  herself  and  children,  and  she  and  a  child  died  before  him,  the  latter 
leaving  a  child,  the  grandchild  took  the  interest  of  its  parent.  Continental  Lis.  Co. 
V,  Palmer,  42  Conn.  60. 

3  A  person,  however,  who  procures  Insurance  on  his  Ufo  for  another's  benefit,  and 
pays  premiums  thereon,  may  aispose  of  it  by  will  or  otherwise,  to  the  exclusion  of  the 
benefiriary,  the  latter's  interest,  subject  to  such  revocation,  at  least  with  insurer's  consent, 
being  actual  and  subsisting.  Foster  v.  QUe,  60  Wis.  608.  See  De  Bonge  v.  Elliott, 
8  C.  £.  Qreen,  486. 
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OF  ASSIGNMENT  AND  TRANSFEB. 


Life  policies  are  very  frequently  assigned ;  ^  and  many  are  made 
for  the  purpose  of  assignment,  to  enable  the  insured  thereby  to 
give  security  to  his  creditor,  (u)  and  the  assignee  recovers  the 
whole  amount  insured,  and  not  merely  the  consideration  for  the 
assignment,  (v)  Policies  usually  contain  rules  and  provisions 
respecting  assignment,  and  they  are  binding  on  the  parties  to  the 
contract.  If,  therefore,  these  make  an  assignment  of  the  policy  a 
discharge  of  the  insurers,  an  assignment  would  have  this  effect,  (to) 
Notice  and  assent  are  usually  required  to  give  effect  to  an  assign- 
ment; but  any  such  requirement  would  be  construed  the  more 
strictly  against  the  insurers,  because,  as  has  been  said  by  a 
court,  all  the  reasons  which  require  *  the  assent  of  under-  *  482 
writers  to  make  assignments  of  fire  policies  valid,  do  not 
apply  to  life  policies,  (x) 

In  life  policies,  there  is  sometimes  a  clause  to  the  effect,  that 
an  assignment,  duly  notified  and  assented  to,  shall  protect  the  as- 
signee against  acts  of  the  insured  which  would  have  discharged  the 

(u)  Ashley  v,  Ashley,  3  Sim.  Ch.  149; 
QoasaU  p.  Webb,  2  Keen,  99 ;  Barber  v. 
Botcher,  8  Q.  B.  863 ;  N.  T.  Ins.  Co.  v. 
Flack,  3  Md.  341. 

(r)  St.  John  V.  American  Ins.  Co.  2 
Dner,  419,  3  Kern.  31. 

(v)  In  New  York  Ina.  Co.  v.  Flack,  3 
Md.  341,  hy  the  terms  of  a  life  insorance 
policy,  the  company  agreed  with  "the  as- 
sued,  his  execntors,  administrators,"  to 
{My  the  amount  to  his  "  legal  representa- 
tiyes,"  after  dne  notice  and  proof  of  death, 

^  An  assignment  of  a  life  policy,  yalid  in  its  inception,  to  one  haying  no  insarahle 
interest,  has  been  held  invalid  in  Steyens  v.  Warren,  101  Mass.  564 ;  Franklin  Ins.  Co. 
r.  Sefton,  53  Ind.  380 ;  Same  v.  Hazzard,  41  Ind.  116 ;  Ooardian  Ins.  Co.  v.  Hogan,  80 
111.  35 ;  Swick  v.  Home  Ins.  Co.  2  Dillon,  166 ;  Lewis  v.  Phoenix  Ins.  Co.  39  Conn. 
100 ;  Singleton  v.  St.  Loois  Ins.  Co.  66  Mo.  63 ;  and  yalid  in  Clark  u.  Allen,  11  R.  L 
439.  Money  coUected  on  the  policy  by  an  assignee  who  has  no  insurable  interest  can  be 
reooyered,  although  the  assignee  had  agreed  to  pay  and  had  paid  all  the  fees  and  assess- 
mento  to  the  underwriters,  wamock  v.  Dayis,  104  U.  S.  775.  ~  A  married  woman  bene- 
BciaUy  interested  in  a  policy  may  assi&ni  it,  and  the  assignee  may  maintain  an  action  upon 
it  in  his  own  name.  Archibald  i;.  Mutual  Ins.  Co.  36  Wis.  542.  Under  the  laws  of 
New  York,  creditors  cannot  avoid  a  wife's  assignment  for  Uie  benefit  of  her  children  of  a 
policy  on  her  husband's  life.  Smillie  v.  Qninn,  90  N.  T.  492.  That  an  action  for  the 
possession  of  a  life-insurance  policy  cannot  be  maintained  by  the  payee  against  an 
aaaigneB  of  the  policy  during  the  life  of  the  person  on  whose  life  and  by  whom  the  insur* 
ance  was  eflected,  see  Bowers  v.  Parker,  58 1^.  H.  565. 

YOi-  n.  89  §09 


and  at  the  foot  of  the  policy  were  these 
words :  **  N.  B.  If  assigned,  notice  to  be 
ffiven  to  the  company,  it  was  held,  that 
the  provision  to  pay  to  the  "  legal  repre- 
sentative," was  designed  to  apply  to  a  case 
where  the  party  died  without  having  pre- 
viously assigned,  and  was  not  to  be  con- 
strued as  in  any  sense  limiting  the  power 
of  assignment. 

{x)  New  York  Ins.  Co.  v.  Flack,  8  Md. 
341. 
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insurers  had  the  policy  remained  in  the  hands  of  the  insured,  (y) 
It  has  been  held,  that  without  such  express  provision,  whatever 
would  be  a  forfeiture  of  the  policy  if  it  remained  in  the  hands  of 
the  insured,  would  operate  equally  after  the  assignment,  (z) 

A  delivery  and  deposit  of  the  policy  for  the  purpose  of  an  as- 
signment, would  operate  as  such  without  any  writing,  (a)  But 
indorsement  on  the  policy,  with  notice  to  the  insurers,  has  not 
the  effect  of  an  assignment,  so  long  as  the  policy  remains  in  the 
possession  of  the  insured ;  because  delivery  of  the  policy  is  requi- 
site, (b)  ^  This,  however,  is  not  necessary,  where  the  assignment 
is  by  a  separate  deed,  which  deed  is  delivered,  (e)  And  a  mere 
promise  to  assign,  founded  on  a  valuable  consideration,  might  be 
good  against  the  insured,  and  perhaps  against  his  assignee  in 
bankruptcy,  {d)  Any  such  promise  would  be  strengthened  by 
notice  to  the  insurers,  and  assent  by  them. 

From  some  cases  it  might  be  inferred,  that  life  insurers  have 
no  ddectu%  personarunij  or  rather,  that  this  right  has  less  force 
with  them  than  with  marine  or  fire  insurers.     If  this  be  so,  the 
principal  reason  for  holding  insurers  discharged  by  an  as- 
*  483    signment  *  without  their  leave,  in  the  absence  of  all  provi- 
sions about  it,  would  not  apply  to  life  policies,  (e) 


J v)  Cook  V.  Black,  1  Hare,  890 ;  Moore 
V.  WoolBejr,  4  Ellis  &  B.  243,  28  £ng.  L.  & 
£q.  255. 

(z)  Amicable    Society   v.  BoUand,  4 

Bligh  (k.  s.)i  1M- 

(a)  In  re  Styan,  1  Phillips,  Ch.  105; 
Cook  V  Black,  1  Hare,  390 ;  Moore  v. 
Woolaey,  4  EUia  &  B.  243,  28  £ng.  L.  & 
£q.  248;  Wella  p.  Archer,  10  S.  &  R. 
412;  Harrison  v.  McConkej,  1  Md.  Ch* 
34;  K.  Y.  Ins.  Co.  t;.  Flack,  3  Md.  341. 
Hie  Tolontar^  payment  of  premioma  on  a 
policy  of  life  insurance,  ^ves  to  the  pajrar 
no  interest  in  the  pohcy.  Burridge  v. 
Row,  1  Yoonge  &  C.  Ch.  183. 

(6)  Palmer  v,  Merrill,  6  Cosh.  282. 

(c)  Forteaqae  v.  Barnett,  3  Mylne  ft 
K.36. 


((f)  Tibbitta  v.  George,  5  A.  &  £.  107. 
See  Williams  v.  Thorp,  2  Sim.  257;  Gib- 
son  V.  Orerbniy,  7  M.  ft  W.  557.  It  is 
held  in  Lonisiana,  that  one  who  has  ef- 
fected insnrfnce  on  his  life,  may  aasi^ 
the  policy,  or  a  part  of  it,  to  a  tima  Jule 
creditor;  bnt  such  assignment  will  be 
withoat  effect  as  to  third  persona,  cred- 
itors of  the  insured,  where  there  was  no 
5 roof  of  notice  to  the  assurers  before  the 
eath  of  the  assured,  nor  of  the  acceptance 
of  the  assignment  by  the  transferee  oefore 
that  date,  and  the  policy  remained  in  the 
possession  of  the  assignor.  Succession  of 
Risley,!!  Rob.  La.  298. 

(«)  See  N.  Y.  Ina.  Co.  v.  Flacky  8  Md. 
341 ;  Ellis  on  Life  Ins.  552,  553. 


1  DeliYery  is  requisite  to  place  the  assignee  in  the  assignor's  position  so  as  to  recover 
the  full  debt  due.  See  Hartford  Ins.  Co.  v,  Davenport,  37  Mich.  609.  The  sending  *o 
the  insurer's  agent,  with  a  request  to  keep  for  a  person  named,  is  a  good  dellTery. 
Marcus  v,  St  Louis  Ins.  Co.  68  N.  Y.  625.  If  a  husband  in  writing  requeeto  his  wife  to 
take  a  policy,  and  promises  it  to  her  if  she  keeps  it  up,  it  is  a  good  equitable  asaffn- 
ment  Swift  v.  Railway,  ftc.  Ass.  96  LI.  309.  But  a  mere  declaration  m  a  letter  that 
Hfe  insurance  was  made  for  the  person  to  whom  it  is  addressed,  without  any  delivery  of 
the  policy,  is  no  assignment  In  re  Webb,  49  Cal.  541.  See  AUetson  ».  Chichester, 
L.  R.  10  C.  P.  319.  —  That  as  between  creditors  and  a  beneadary  in  possession  of  the 
policy  the  latter  will  hold  the  funds,  see  Worthington  9.  Curtis,  1  Ch.  D.  419 ;  as  well 
as  his  estate,  see  Smedly  v,  Felt»  43  la.  607. 
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SECTION  17. 


OF  THE  TDfB  WHIN  A  FOUCT  ATTACHES  OB  TEBMINATBS. 

It  would  seem  that  a  policy  may  take  effect,  if  the  bargain  be 
completely  made,  although  before  any  delivery  of  it  the  life- 
insured  has  died,  and  delivery  was  withheld  in  consequence.  It 
need  not  be  added,  that  the  evidence  must  be  very  dear,  and  the 
circumstances  very  strong,  to  give  effect  to  such  a  policy.  (/) 

English  life  policies  are  sometimes  made  for  a  short  time, — 
perhaps  a  single  year, —  with  a  right  of  renewal.  In  this  coun- 
try, such  a  provision  is  certainly  not  common.  In  an  English 
case,  where  the  original  insurance  for  a  year  expired  on  the  24th 
of  February,  and  the  insured  had  the  right  of  renewal  for  another 
year,  and  on  the  following  4th  of  May  he  died,  and  in  ignorance 
of  this  fact  application  for  a  renewal  was  made  by  his  rep- 
resentatives *  and  assented  to  by  the  insurers  on  the  Slst  *  484 
of  May,  the  insurers  were  held  liable,  (j)    In  the  renewed 

(/)  The  case  of  the  Kentacky  Mnt.  paper  oontinaonsly  thereafter,  as  directed 
Ids.  Co.  «.  Jenks,  5  Port  (Ind.)  96.  is  of  dy  the  afent,  for  six  months.  The  price 
much  interest  on  this  subject.  On  the  of  the  aovertisement  f eU  short  of  the  fint 
S7ih  of  September,  1850,  Jenks,  of  La&ty-  year's  premium  46  cents.  This  was  a 
ette  Co.,  being  then  in  good  health,  com-  bill  in  chancery  by  J.'s  widow,  praying 
pleted  an  applicati<m  to  the  Kentucky  discovery  of  the  entries  upon  the  corn- 
Insurance  Company  for  an  insurance  of  pany's  books,  &c.,  and  that  the  original 
$1,500  on  his  ufe,  for  the  benefit  of  his  application  for  tiie  insurance,  and  the 
wife.  The  company's  agent  at  La&yette  original  policy  issued  thereon,  should  be 
on  that  day  mailed  the  application  to  the  pr^uced,  Ac.,  that  an  account  should  be 
company.  The  application  was  duly  ap-  taken,  &c.,  and  for  general  relief.  And  it 
proYed,  and  a  policy  was  issued  thereon  was  held,  that  the  contract  of  insurance 
and  mailed  to  the  agent  on  the  Sd  of  was,  at  least,  complete  on  the  2d  of  Octo- 
October,  1850.  It  insued  the  life  of  J.  in  ber,  1850,  when  J.'s  application  was  vp- 
the  sum  of  1,500  dollars,  for  flve  years  proved,  and  the  policy  was  mailed  to  him ; 
from  date,  for  the  benefit  of  his  wife,  and  that  there  was  weighty  authority  that 
The  policy  was  receiyed  by  the  affent  on  the  acceptance  related  back  to  the  period 
the  5th  of  October,  1850.  On  the  29th  when  J.  completed  his  application. 
September,  1850,  J.  was  taken  sick,  and  {g)  Philadelphia  Life  Ins.  Co.  v.  Amer- 
lingering  until  the  4th  October  following,  ican  Life  Ins.  Co.  23  Penn.  State,  65.  The 
died.  Cfa  the  receipt  of  the  policy  (J.  be-  second  policy  contained  a  statement,  that, 
inff dead )^ the affentimmediatelyretumed  if  the  declaration  made  by  the  secretary 
it  oy  mail  to  the  company,  while  the  of  the  company  obtaining  uie  reinsurance, 
treaty  for  insurance  was  pendine,  and  be-  was  false,  the  policy  shomd  be  yoid.  This 
fore  J.'s  application  was  completed,  the  declaration  stated,  that  the  secretary 
company  agreed  to  take  the  first  year's  belieyed  the  age  of  the  life-insued  did 
premium  in  an  advertisement  of  their  not  exceed  thirty  yeais,  and  that "  he  is 
agency,  for  six  months,  in  J.'s  newspaper,  now  in  ffood  health."  This  declaration 
at  Lafayette;  and  accordingly  the  agent,  in  was  dated  May  31.  See  also  Foster  r. 
August,  1850^  furnished  to  J.  the  adyer-  Mentor  life  Ass.  Co.  8  Ellis  &  B.  48,  24 
tisementy  which  was   published   in   the  £ng.  L.  ft  £q.  108. 

611 


*  485  THE  LAW  OF  CONTRACTS.  [BOOK  m. 

insurance  no  time  was  stated  for  the  beginning  or  the  termination 
of  the  policy. 

All  life  policies  are  of  course  terminated  by  the  death  of  the 
life-insured.  But  it  is  sometimes  difficult  to  determine  the  time 
of  his  death,  or  whether  he  died  while  it  covered  his  life  or  after 
it  had  expired.  The  burden  of  proof  is  necessarily  upon  the  rep- 
resentatives of  the  insured,  to  show  that  the  death  occurred  within 
the  policy.  (A)  Undoubtedly,  after  a  certain  period  of  absence 
and  silence,  there  arises,  by  the  common  law  of  England  and  of 
this  country,  a  presimiption  of  death ;  or,  to  speak  more  accurately, 
the  presumption  of  life  ceases.  This  period  is  very  generally  said 
to  be  seven  years ;  (%)  ^  and  this  is  adopted  in  the  legislation  of 
some  States,  (y)  It  must  remain  true,  however,  that  when  a 
party  rests  his  case  upon  the  fact  of  death,  he  must  satisfy  the 
jury  of  that  fact  by  relevant  and  admissible  evidence,  strengthened 
by  whatever  presumptions  the  law  would  make ;  and  we  should 
have  no  doubt  that  proof  as  to  the  health  and  strength  or  habits 
of  the  person,  or  his  probable  place,  or  exposure  to  peril,  would 
come  in  as  a  part  of  this  evidence. 

The  presumption  of  life  after  seven  years  of  absence  and 
*  485  silence,  *  ceases,  but  it  is  not  replaced  by  a  presumption 
that  death  occurred  at  any  one  time  more  than  another. 
It  has  been  said  that  the  presumption  of  life  continues  to  the  end 
of  seven  years,  and  then  only  gives  way  to  a  presumption  of  death ; 
and  that  this  is  therefore  a  presumption  of  death  at  the  end 

(A)  See  Lockyer  v.  Offley,  1  T.  R.  2S60,  greatly  strengthened,  when  the  departure 

WtUes,  J.  of  an  individual  was  from  his  natire  place, 

(0  In  Lorin^  v.  Steineman,  1  Met.  211,  the  seat  of  his  ancestors,  and  the  home  of 

Shaw,  C.  J.,  said :  "  The  only  remaining  his  brothers  and  sisters  and  tiunilj  oonnec- 

qaestion  is  a  question  of    fact  upon  the  tions;  and  stiU  further,  where  it  was  to 

evidence.    It  is  a  well-settled  rule  of  law,  enter  upon  the  perilous  employment  of  a 

that  upon  a  person's  leaving  his  usual  seafaring;  life ;  and  when  he  has  not  been 

home  and  place  of  residence  for  temporary  heard  of,  by  those  who  would   be  most 

purposes  of  business  or  pleasure,  and  not  likely  to  know  of  him,  for  npwards  of 

Doing  heard  of,  or  known  to  be  living,  for  thirty   years."     See    also    McCartee   v. 

the  term  of  seven  years,  the  presumption  Camel,  I  Barb.  Ch.  455 ;  Smith  o.  Knowl- 

of  life  then  ceases,  and  that  of  his  aeath  ton,  11  N.  H.  196;  Cofer  v,  Flanagan,  1 

arises.    2  Stark.  Ev.  457 ;  Doe  v.  Jesson,  KeUy,  538.     This  presumption  does  not 

6  East,  85.    But  this  presumption  may  be  arise  where  the  party,  when  last  heard 

rebutted  by  counter^vidence,  Hopewell  v.  from,  had  a  fixed  and  known  residence  in 

De  Pinna,  2  Camp.  113  ;  or  by  a  conflict-  a  foreign  country.     McCartee  v.  Camel, 

iDg^  presumption.  The  King  v.  Twyning,  $upra ;  In  re  Creed,  1  Drury,  Ch.  235. 

2  B.  &  Aid.  386.    This  presumption  iB  (J)  ^^^  ^-  ^*  ^®^*  ^^'^  ^  ^^*  §  ^• 

1  See  Hancock  o.  American  Ins.  Co.  62  Mo.  26  ;  Tisdale  v.  Conn.  Ins.  Co.  26  la. 
170.  A  person  who  for  seven  years  has  not  been  heard  of  by  those  who,  had  he  been 
.alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead ;  but  the  law  raises  no 
presumption  as  to  the  precise  time  of  his  death.    Davie  v,  Briggs,  97  U.  S.  688. 
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of  this  period,  (k)  We  think  the  rule  must  be,  that  if  a  plaintiff's 
case  depends  upon  a  certain  time  within  the  seven  years,  he  must 
make  out  his  case  by  proof  attaching  to  that  time ;  and  as  Lord 
Denman  has  said,  ^^  Of  all  the  points  of  time  the  last  day  is  the 
most  improbable,  and  most  inconsistent  with  the  ground  of  pre- 
suming the  fact  of  his  death."  (l) 

By  the  civil  law,  where  two  persons  perish  by  the  same  calam- 
ity, there  are  certain  presumptions,  based  upon  the  age  and  sex  of 
the  parties,  as  to  which  survived  the  other.  But  these  presump- 
tions have  not  been  adopted  in  England  and  this  country,  (m) 

Notice  and  proof  of  the  death  would  be  sufficient  to  establish  a 
claim  on  the  insurers.  And  although  the  insurers  have  a  usage 
in  this  respect,  it  is  not  binding  unless  it  was  known  to  the  in- 
sured, and  by-laws  respecting  it  can  have  no  effect  unless  they 
form  a  part  of  the  policy,  (n)  * 


{k)  Smith  o.  Knowlton,  11  N.  H.  196; 
But  v.  Sim,  4  Whart.  150;  Bradle/  v. 
Bradley,  id.  173;  TiUj  v.  Tilly,  2  Bland, 
Ch.  445. 

(/)  In  Knight  v,  Nepean,  5  B.  &  Ad. 
S6,  S  M.  &  W.  894,  913.  See  alao  The 
Kmg  V,  Harborne,  2  A.  &  E.  540 ;  In  re 
Creed,  1  Druir,  Ch.  835.  The  English 
doctzine  is  held  in  New  York.  McCartee 
V.  Camel,  1  Barb.  Ch.  462.  See  also  Pat- 
terson V,  Black,  Park  on  Ins.  579  (6th 
ed.). 

(m)  See  I  Oreenl.  Ey.  §  29.  In  Rex 
V.  Hay,  1  W.  Bl.  640,  where  a  man,  his 
wife  and  daughter,  set  sail  in  a  vessel 
which  was  never  heard  of  afterwards,  and 
it  became  important  to  ascertain  which 
perished  last,  a  compromise  was  effected 
on  the  recommendation  of  Lord  Mans-- 
Jield,  who  said  there  was  no  legal  princi- 
ple on  which  he  oonld  decide  the  case. 
2  Phillim.  268,  n.  See  also  Biason  r.  Ma- 
son, 1  Meriv.  306.  In  some  cases,  the 
eompantive  age,  health,  strength  and  ex- 
perienee  of  the  parties,  have  been  regarded 


as  sofllcient  to  fnmish  presumptions  of 
survivorship.  Sillick  v.  Booth,  1  Yonnge 
&  C.  Ch.  121 ;  Cove  i;.  Leach,  8  Met.  375. 
And  where  these  fnmish  no  decisive  tests, 
the  presomption  that  both  died  at  the 
same  time  nas  been  adopted.  Taylor  v. 
Biplock,  2  Phillim.  261 ;  Selwyn's  Case, 
3  Ha^.  Ec  748;  Cove  v.  Leach,  8  Met. 
371 ;  Moehring  v.  Mitchell,  1  Barb.  Ch. 
264.  But  by  this  is  meant  probably  no 
more  than  that,  as  it  is  impossible  to  say 
which  of  two  persons  died  nntt,  the  effect 
is  the  same  as  if  they  had  died  together. 
And  then  the  party  on  whom  is  the  bur- 
den of  proof,  of  course  fails.  Underwood 
v.  Wing,  4  De  G.,  M.  &  G.  633,  31  Eng. 
L.  9b  £q.  293;  Wing  v.  Angrave,  8  H.  L. 
Cas.  183. 

(n)  Taylor  o.  iBtna  Life  Ins.  Co.  13 
Grav,  434.  In  this  case  it  was  held,  that, 
in  the  absence  of  such  usaee  known  to 
the  insured,  a  physician's  certificate  of  the 
death  was  not  an  essential  part  of  the 
prool 


>  Mere  notice,  nnobiected  to  befbre  trial,  is  sufBdent  Heath  v,  IVanklin  Ins.  Ca 
1  Cosh.  257.  Contra,  CKBeillv  v.  Guardian  Ins.  Co.  60  N.  Y.  169.  Probate  records 
and  inquests  are  but  primd  fade  evidence  of  death.  Mut  Ben.  Ins.  Co.  o.  Tisdale,  91 
U.  &  238;  Mutual  Ins.  Co.  o.  Schmidt  (Ohio),  8  Am.  L.  Bee.  629. 
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•  SECTION  V. 


OF  THE  PBEBnUM. 


This  is  asaally  paid  in  money,  or  by  a  note  at  once,  if  the  in- 
surance be  for  a  year  or  less.^  If  for  more  than  a  year,  it  is  usu- 
ally payable  annually ;  and  it  is  common  to  permit  the  annual 
payment  to  be  made  quarterly,  with  interest  from  the  day  when 
the  annual  premium  became  due.  (o)    In  any  case,  unpaid  pre- 


(o)  In  Bnckbee  v  United  States  Insni^ 
aaoe  Co.  18  Barb.  541,  a  policy  of  life  in- 
•nrance  contained  a  provision,  that  in  case 
the  quarterly  premioms  shoold  not  be  paid 
on  the  days  specified,  the  policy  shoold  be 
Toid ;  but  that  in  soch  case  it  mieht  be  re- 
newed, at  any  time,  on  the  prodaction  of 
satisfactory  eyidence  as  to  the  health  of 
the  insured,  and  payment  of  back  pre- 
miums, &c  The  premium  due  on  the 
10th  December,  1851,  was  not  paid  until 
the  16th,  when  it  was  received  oy  the  in- 
surers, without  objection,  and  entered  to 
the  credit  of  the  policy,  and  a  receipt 
ffiven  for  it.  No  evidence  was  produced 
m  respect  to  the  health  of  the  insured, 
and  none  was  required.  The  insured  was, 
in  fact,  sick  at  tne  time,  and  died  on  the 
19th  January,  1852,  of  the  disease  nnd» 
which  he  was  then  laboring.  It  appeared 
that  it  had  not  been  the  practice  of  the 
insurers  to  exact  prompt  payment  of  the 

{premiums,  when  aue;  but  they  had  al- 
owed  the  same  to  lie  over  several  days, 
and  then  accepted  them,  without  objeo- 
tion.    Held,  that  the  conduct  of  this  in- 


•nren  had  been  soch  as  to  amoimfc  to  a 
waiver  of  a  literal  oomnlianoe  with  the 
condition  as  to  punctual  payment;  and 
that  the  polkry^  not  having  lapsed  or  be- 
come voia,  did  not  require  renewal  upon 
a  disclosure  of  the  state  of  the  insured's 
healthy  within  the  meaning  of  that  oondi- 
tion.  Held,  also,  that  such  waiver  re- 
stored the  policy  to  the  same  condition 
in  which  it  would  have  been  had  the  pre- 
mium been  paid  on  the  precise  day  wnen 
it  fell  due.  In  Ruse  v.  Mnt.  Ins.  Co.  26 
Barb.  556,  the  insurance  was  for  life  sub- 
ject to  be  defeated  by  the  non-pajrment  of 
the  annual  premium.  A  prospectus  of 
the  company  contained  the  dauae, "  Every 
precaution  is  taken  to  prevent  a  forfeiture 
of  the  policy.  A  party  neglecting  to  set- 
tle his  annual  premium  within  thirty  days 
after  it  is  due,  forfeits  the  interest  in  me 
policy."  Held,  that  this  was  a  waiver  of 
the  condition  in  the  policy,  and  that,  if 
the  insured  died  before  tne  thirty  days 
had  expired,  the  party  in  interest  mignt 
pay  the  premium. 


^  Any  usual  mode  of  payment  is  good,  Currier  v.  Continental  Ins.  Ca  5S  N.  H.  588 ; 
as  by  a  note,  if  aoocf»ted  as  payment,  liowry  v.  Home  Ins.  Co.  9  B.  I.  846.  When  it  is 
provided  that  a  policy  shall  not  take  efiect  until  the  premium  is  paid,  it  will  not  take 
effect  until  that  event,  although  all  the  terms  ara  agreed  on,  and  poUc^  is  writMi,  pn>- 
vided  it  IS  not  delivered,  Schwartz  v.  Qermania  Ins.  Co.  18  Mion.  448 ;  and  not  even  if 
delivered,  nnless  such  was  the  intention  of  the  parties,  Bodine  v.  Exchange  Ins.  Co.  61 
N.  T.  117.     A  premium  has  been  held  to  be  paid  when  it  is  given  to  the  insurers'  ex- 

Pressman,  Whitley  v.  Piedmont  Ins.  Co.  71  NT  C.  480 ;  and  is  then  at  the  insurers'  risk, 
lurrier  v.  Continental  Ins.  Co.  53  N.  H.  538.  If  a  life  policy  provides  that  it  shall  not 
take  effect  until  the  advance  premium  shaU  have  been  paid  during  the  insured's  lifetime, 
the  payment  of  such  premium  by  a  third  person  without  the  insured's  knowledge  before 
his  aeath,  is  of  no  effect,  though  made  with  nis  money,  and  his  administrator  cannot  ratify 
such  an  act  Whiting  v,  Mass.  Ins.  Ca  129  Mass.  340.  If  the  insurer,  after  the  oomple> 
tion  of  the  contract,  reifases  to  accept  the  premium  or  deliver  the  policy,  the  insured  may, 
after  loss,  without  tender  of  the  intermediate  premiums,  recover  as  if  the  policy  had  issued, 
less  the  premiums.  Shaw  v.  Rep.  Ins.  Co.  69  N.  Y.  286.  See  Howard  v.  Continental 
Ins.  Co.  48  Cal.  229 ;  Yost  o.  American  Ins.  Co.  39  Mich.  531 ;  American  Ins.  Co. » 
Klink,  65  Mo.  78 ;  American  Ins.  Ca  v,  Henley,  60  Ind.  515. 

614 


CH.  ZIZ.]  UFB  INSURANCE.  *  487 

miumSy  whether  notes  have  been  given  or  not,  would  be  deducted 
from  a  loss.^ 

There  is  a  very  great  diversity  among  life  insurance  companies 
in  respect  to  the  payment  of  their  premiums.  On  the  one  hand, 
they  desire  to  make  their  premiums  secure,  because  they  consti- 
tute the  fund  on  which  rests  the  ability  of  the  insurers  to  pay  for 
their  losses.  On  the  other  hand,  they  desire  to  increase  their 
business,  by  making  the  payments  of  the  premium  as  convenient 
and  agreeable  to  the  insured,  as  they  can  with  safety. 
*  These  two  purposes  are  obviously  antagonistic ;  and  in-  *  487 
surance  companies  endeavor  to  reconcile  them  as  best  they 
can.  And  provision  is  often  made  by  paying  part  of  the  premium 
in  money  and  part  in  notes.  CP^^  ^'^  safest  way  for  companies 
is  of  course  to  require  payment  of  the  whole  in  cash  as  soon  as  it 
is  due.  But  this  is  also  the  harshest  way  of  dealing  with  the  in- 
sured. It  is  however  certain  that  every  qualification  of  this  rule 
is,  nearly  to  its  extent  as  a  qualification,  a  diminution  of  the  se- 
curity of  the  company.  There  may  be  one  exception  to  this  rule. 
It  is,  when  permission  is  given,  as  it  frequently  is,  to  let  an 
amount  of  premium  remain  as  the  debt  of  the  insured,  not  exceed- 
ing one-third  or  perhaps  one-half  of  the  whole  amount  which  the 
insured  has  previously  paid  in  cash.    For  this  debt  is  secured  by 

( p)  InsDxance  Co.  v.  Jams,  22  Conn.  IBS, 

1  A  contract  of  life  insarance  was  gimply  suspended  dnrmj^  the  war  of  the  RebeUion» 
and  was  revived  by  prompt  payment  of  premiums  with  proper  interest  on  the  retnm  of 
peace.  Cohen  v.  New  York  Mutual  Ins.  Co.  50  N.  Y.  610;  Sands  v.  New  York  Life 
Ins.  Co.  50  K.  Y.  626.  Hilljard  v.  Mutual  Benefit  Life  Ins.  Co.  6  Vroom,  415,  was 
to  the  effect  that  the  Behellion  did  not  determine  the  obligations  of  the  defendant  on  a 
life  policy,  but  merely  suspended  the  payment  of  premiums  by  the  assured,  tender  of 
whicn  at  the  close  of  the  war  was  sufficient  8.  o.  8  Vroom,  444.  In  Worthington  v. 
Charter  Oak  Life  Ins.  Co.  41  Conn.  872,  a  divided  court  held  that  a  policy  of  life  insur- 
ance, upon  which  no  premiums  were  paid  during  the  continnanoe  of  the  Rebellion,  but 
the  whole  amount  of  which  and  interest  were  tendered  at  the  close  of  the  war,  remained 
in  force  only  for  the  time  covered  by  the  last  premium  paid,  and  could  not  be  revived  by 
such  tender  at  the  cloee  of  the  war.  See  Colwn  v.  New  York  Mutual  Ins.  Co.  50  N.  i . 
610  ;  Sands  v.  New  York  Life  Ins.  Co.  50  N.  Y.  626 ;  Martine  o.  International  Ins.  Co. 
68  N.  Y.  889. 

*  See  Ins.  Co.  v.  Dutcher,  95  U.  8.  269 ;  Northwestern  Ina.  Co.  v.  Bonner,  86  Ohio 
8t.  51.  A  policy  terminable  by  failure  to  pay  a  premium  or  any  premium  note  when 
due,  is  determined  by  a  failure  to  pa;^  such  a  note,  or  any  instalment,  and  the  interest 
thereon  at  maturity.  Pitt  v,  Berkshire  Ins.  Co.  100  Mass.  500 ;  Bi^ow  v.  State  Life 
Asa.  128  Mass.  118;  Att'y-Qen.  v.  North  American  Ins.  Co.,  80  N.  i.  152;  Nedrow  t;. 
Farmers'  Ins.  Co.  48  la.  24 ;  Lewis  v.  Phoenix  Ins.  Co.  44  Conn.  72 ;  Mason  v.  Citisens' 
Ins.  Co.  10  W.  Va.  572 ;  Patch  o.  Phoenix  Ins.  Co.  44  Vt.  481 ;  Security  Ins.  Co.  r. 
Oober,  50  Oa.  404 ;  Catoir  v.  American  Ina.  Co.  4  Vroom,  487.  But  the  msurance  de- 
clares a  policy  in  such  a  case  void  by  some  oneanivocal  act,  Mutual  Ins.  Co.  v.  French, 
80  Ohio  St.  240 ;  and  if  merely  suspended  during  non-payment,  any  payment,  though 
the  result  of  a  suit,  will  revive  the  policy,  American  Ins.  Co.  v.  Kliuk,  65  Mo.  78 ;  hut 
without  such  a  oondition,  failure  to  pay  such  a  note  at  maturity  does  not  avoid,  McAl- 
lister V.  New  England  Mut  Ins.  Co.  101  ICaas.  558. 
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the  policy  itself,  and  it  would  be  deducted  from  any  payment  of  a 
loss ;  and  it  may  be  supposed,  where  companies  are  tolerably  well 
conducted,  that  any  policy  is  worth  to  them  as  much  as  one^hird 
or  one-half  of  what  they  have  actually  received  upon  it. 

If  the  policy  provides,  that  the  risk  shall  terminate  in  case  the 
premium  charged  shall  not  be  paid  in  advance  on  or  before  the 
day  at  noon  on  which  the  same  shall  become  due  and  payable, 
and  the  day  of  payment  falls  on  Sunday,  the  premium  is  not  pay- 
able until  Monday,  although  the  assured  dies  on  Sunday  after- 
noon. (})  ^ 

All  life  policies  contain  a  provision  that  they  shall  expire,  if 
premiums  are  not  paid  at  the  times  and  in  the  manner  required 
by  their  rules.  But  these  requirements  may  always  be  waived. 
The  reception  of  a  promissory  note,  would  certainly  be  a  waiver ; 
and  an  agreement  in  good  faith  between  the  insured  and  an  in- 
surance agent,  that  the  agent  shall  be  personally  responsible  to 
the  insurers  for  the  premiums,  and  that  the  insured  should  be  the 
debtor  not  of  the  insurers  but  of  their  agent,  has  been  held  to  be 
a  payment  of  the  premiums,  (r)  '  Where  an  agent  of  an  insur- 
ance company  was  instructed  that  the  premium  must  be 
*  488  *  renewed  within  fifteen  days  from  the  time  of  its  becom- 
ing due,  and  that  if  not  paid  within  that  time  notice  must 
be  given,  and  if  not  given  his  account  would  be  debited  for  the 
amount ;  and,  accordingly,  in  a  case  where  the  agent  did  not  re- 
ceive the  premium  until  after  the  expiration  of  the  fifteen  days, 
and,  not  having  given  notice  to  the  insurers,  was  debited  with  the 
amount,  and  the  premium  was  marked  on  their  books  as  paid  on 

iq)  HAmmond  v.  American  Ins.  Co.  10         (r)  Sheldon  v.  Conn.  Ins.  Co.  25  Conn. 
Gray,  806.  207 ;  Bonton  v.  Am.  Ins.  Co.  id.  542. 

1  Taylor  v.  Germania  Ins.  Co.  2  DQlon,  282.    See  Howland  v.  Continentai  Ina.  Co. 
121  Mass.  499. 

'  Southern  Ins.  Co.  v.  Booker,  9  HebkeU,  606.  Contra,  where  the  application  denies 
the  agent's  right  to  wai^e.  Greene  v,  Lycoming  Ins.  Co.  91  Penn.  Su  887.  So  if  the 
agent  credits  a  premium  and  is  charged,  it  is  a  waiyer.  Train  v.  Holland  Ins.  Co.  €2 
N.  Y.  598 ;  Union  Ins.  Co.  o.  Grant,  68  Maine,  229.  An  agent  cannot,  howerer,  reTiye  a 
policy  overdue  by  antedating  a  receipt,  Homer  v.  Guardian  Ins.  Co.  67  N.  Y.  478 ;  nor 
will  failure  to  disclaim  an  agent's  act  in  receiying  an  oyerdne  premium  after  the  insiu^'s 
death  and  to  return  the  same  constitute  a  waiyer,  Bnsbr  v.  North  Amer.  Ins.  Co.  40  Md. 
572.  An  agent  cannot  receiye  a  horse  in  payment  of  a  premium.  Hoffman  0.  John 
Hancock  Ins.  Co.  92  U.  S.  161.  That  the  acceptance  or  note  and  the  ginng  of  a 
renewal  receipt  is  a  complete  payment  of  a  premium  on  life  policy,  see  Michigan  life 
Ins.  Co.  v.  Bowes,  42  Mich.  19  ;  Tabor  v.  Michigan  Life  Ins.  Co.  44  Mich.  324.  See 
ftirther  Chickering  v.  Globe  Ins.  Co.  116  Ma^s.  321 ;  Angell  o.  Hartford  Ins.  Co.  59 
N.  Y.  171 ;  Home  Ins.  Co.  o.  Cortif,  82  Mich.  402;  Catoir  v,  American  Ins.  Co. 
4  Vroom,  487. 
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the  expiration  of  the  fifteen  days,  it  was  held,  that  he  had  no  au- 
thority to  receive  it  when  he  did,  and  that  the  insurers  were  not 
liable.  (»)  ^  In  another  case,  the  life-insured,  who  had  paid  the 
premium  for  some  years,  was  struck  with  apoplexy  on  the  day  the 
premium  was  due,  and  died  the  next  day ;  his  representatives  ten- 
dered the  premium  a  few  days  after,  but  it  was  refused,  and  the 
insurers  were  held  not  liable  on  the  policy,  (m) 

The  utmost  care  is  always  requisite  on  the  part  of  the  insured 
to  pay  his  premium  when  it  is  due ;  and  many  policies  are  avoided 
by  negligence  in  this  respect.'  It  is  not,  however,  unusual  for 
«  insurers  to  accept  and  treat  as  a  regular  payment,  a  premium  of- 
fered to  them  a  few  days  after  it  fell  due,  if  they  are  satisfied  thr.t 
no  change  whatever  in  the  risk  had  occurred  in  the  mean  time. 
But  this  they  are  not  bound  to  do.  It  is  always  an  indulgence ;  and 
ought  not  to  be  acted  on  as  a  probability,  because  it  is  never  a 
ri^t. 

Policies  sometimes  expressly  allow  a  certain  number  of  days 
for  the  payment  of  the  premium,  after  it  has  fallen  due.  Then, 
it  would  seem  that  such  premium  might  be  paid  within  that  num- 
ber of  days,  by  the  representatives  of  the  insured,  although  he  had 
died  within  those  days,  (t)  ^  It  would  also  seem.,  however,  from 
the  cases,  that  the  language  of  the  policy  on  this  subject  would 

(i)  Aoe7  V.  Femie,  7  M.  &  W.  151.  (t)  ICDonnen  v.  Carr,  Hares  &  Jones 

(«f )  HoweU  V,  Knickerbocker  Ina.  Co.  (Irisn),  256.  But  see  Matual  Ina.  Co.  v. 
3  Rob.  asa.  Rose,  8  Ga.  545. 

1  Bnt  tee  Marcna  v.  St.  Louis  Ins.  Co.  68  N.  Y.  625 ;  Dilleber  i^.  Knickerbocker  Ins. 
Co.  76  N.  Y.  56. 

*  The  insarer  is  boand  to  give  notice  that  the  preminm  or  premium  note  is  about 
to  become  due,  if  that  has  been  the  custom  and  habit,  and  the  insured  has  relied  upon  it  to 
his  prejudice,  Ins.  Co.  v.  £|;gIeston,  96  U.  8.  572 ;  Lewis  u.  Phoenix  Ins.  Co.  44  Conn. 
72 ;  en>eciall7  if  the  agent  is  notified  not  to  call  as  usual,  Union  Ins.  Co.  v.  Pottker,  33 
Ohio  St.  459 ;  when  a  notice  is  necessary  to  inform  insui«d  of  the  amount  due,  Home 
Ins.  Co.  o.  Pierce,  75  HI.  436 ;  when  by  change  of  agent  the  insured  is  ignorant  of  place 
of  payment,  Southern  Ins.  Co.  v.  McCain,  96  U.  S.  84 ;  Braswell  v,  American  Ins. 
Co.  75  N.  C.  8.  But  a  promise  of  indulgence  in  the  payment  of  premiums  before 
the  issuing  of  the  policy  is  of  no  ayail.  Union  Ins.  Co.  v.  Mowry,  96  U.  8. 544.  In  Mayer 
V.  Mutual  Ins.  Co.  38  la.  304,  a  failure  of  lift  insurance  company  to  send  as  usosil  a 
notice  of  the  premium's  coming  due,  or  to  send  notice  to  a  new  aadress,  as  informed,  when 
wont  to  notity  by  mail,  and  a  consequent  failure  to  pay  the  premium,  was  held  not  to  work 
a  forfeiture  of  the  policy.  Bat  where  a  note  was  accepted  In  lieu  of  the  payment  of  a 
premium,  the  poli<^  declaring  forfeiture  on  failure  to  pay  the  preminm  ad  diem,  or  a 
substituted  note  at  maturity,  an  omission  of  the  company  to  give  notice  according  to  Its 
usage,  at  the  matnrity  of  the  note,  will  not  preyent  a  forfeiture  for  non-paynMDt. 
Thompson  v,  Ins.  Co.  104  U.  S.  252. 

*  Where  a  policy  was  to  be  yoid  unless  each  preminm  was  paid  within  a  certain  nnm- 
ber  of  days  aner  it  fell  due,  there  was  held  to  be  no  waiyer  or  forfeiture  by  reason  of  a 
mistaken  statement  of  the  secretary  of  the  company,  made  after  die  time  allowed  for  pay- 
ment had  expired,  that  the  premium  had  been  attended  to.  Robertson  v.  Metropolitan 
Life  Ins.  Ca  88  N.  T.  541. 
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prevent  any  payment  after  the  death  of  the  life-insured  from  sna- 
taining  the  liability  of  the  insurers,  if  the  policy  indicated  then* 
intention,  that  the  payment  must  be  made  by  the  life-insured  per- 
sonally, and  therefore  while  living,  (u)  ^ 

Some  life  insurance  companies  now  advertise  that  their  pol- 
icies are  non-forf citable ;  and  various  provisions  are  introduced 
in  by-laws  or  policies  to  secure  the  payment  of  the  whole  or  a 
part  of  the  sum  insured,  if  any  premiums  are  paid,  although 
subsequent  premiums  are  unpaid.'  And  recent  statutes  of  Masssr 
chusetts  and  some  other  States  provide,  that  after  certain  pre- 
miums have  been  paid,  if  no  more  are  paid,  there  shall  be  no« 
inunediate  forfeiture;  but  the  actual  value  of  the  policy  shall 
be  estimated,  and  applied  to  the  payment  of  premiums  until  it  is 
exhausted.^ 

Insurance  against  death  or  injury  by  accident  is  now  not  un- 
common, companies  being  formed  expressly  for  this  purpose.  The 
principles  and  rules  of  law  would  be  the  same  in  this  form  of  in- 
surance as  in  other  forms,  so  far  as  they  are  applicable.  In  one 
case,  at  least,  a  construction  is  given  which  is  quite  liberal  towards 
the  insured.  The  policy  was  against  ^  any  accident  while  travel- 
ling by  public  or  private  conveyances  for  the  transportation  of 
passengers."    While  walking  on  a  steamboat  wharf  to  a  railroad 

(iO  Ward  V.  Blunt,  12  East,  188.    See  tract,  the  life-insured  dying  after  the  pie- 

also  ratchard  v.  Merchants  Ass.  Soc.  8  C.  minm  becomes  due,  the  executors  cannot, 

B.  (h.  8.)  62S.    Where  the  printed  propo-  by  a  tender  thereof  within  the  time  al- 

sals  allow  a  certain  time  within  which  the  lowed  by  the  proposals,  recorer  on  the  pol* 

Sremium  may  be  paid,  after  it  becomes  icy.     Mntoaf  Ins.  Co.  v,  Bxunt,  8  ua. 

ne,  and  they  are  not  referred  to  in  the  545. 
policy  so  as  to  become  a  part  of  the  con- 

1  V?liiting  V,  Mavachusetts  Ins.  Co.  1S9  Ma».  840. 

<  If  such  a  "  non-forfeitable "  policy  provides  for  a  surrender  of  the  policy,  and  the 
issuance  of  a  new  one  for  a  proportiooate  sum,  the  rights  of  the  insured  do  not  depend 
on  such  a  surrender.  Chase  v.  Pbosnix  Ins.  Co.  67  Me.  85.  Where  a  policy  provides 
that,  on  default  in  the  payment  of  premiums,  the  company  will  pay  as  many  fractional 
parts  of  the  sum  insured  as  complete  annual  payments  have  been  made  at  the  time  of 
such  default,  each  of  such  annual  premiums  secures  its  proportional  part,  North 
Western  Ins.  Co.  v.  Bonner,  86  Ohio  8t.  61 ;  Symonds  v.  Northwestern  Ins.  Co.  29  Minn 
491 ;  Mound  City  Ins.  Ca  v.  Twining,  12  Kui.  475;  and  payment  of  the  principal  of 
any  notes  given  in  part  payment  of  a  premium  is  not  necessary  to  make  up  nidi  a 
"  complete  annual  payment,"  Obde  o.  Northwestern  Ins.  Ca  40  la.  857 ;  North 
Western  Ins.  Co.  v.  liittle,  56  Ind.  504 ;  Hall  v.  Northwestern  Ins.  Co.  89  Wis.  897. 
See  Michigan  Ins.  Co.  v.  Bowes,  42  Mich.  19;  Wilmot  v.  Charter  Oak  Ins.  Co.  46 
Conn.  488. 

*  In  Massachusetts  the  statute  was  held  applicable  to  an  endowment  policy,  where 
the  life-insured  survived  the  term  insured,  and  so  notified  the  company,  imd  the  vslne 
of  the  policy  at  the  time  of  failnre  to  pay  the  premium  was  sufficient  to  extend  the  tern- 
poranr  insurance  beyond  such  tenn.  Carter  v.  John  Hancock  Ins.  Co.  127  Mass.  153. 
See  Goodwin  p.  Massachasetu  Ins.  Co.  78  N.  T.  480. 
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station,  in  the  course  of  his  joomey,  he  fell  and  was  injured. 
The  company  were  held  liable,  (uu)  ^ 

(mi)  Northrop  o.  BaOway  Panenger's  Court  of  Appeals  rerersed  the  dedaioii  in 
AflBuraQce  Co.  43  N.  T.  516.    Here  the    the  same  case, — in  2  Lansing,  166. 

^  A  passenger  who  hy  a  sodden  jerk  is  thrown  off  the  platform  of  a  car  while  waiting 
to  alight  cannot  reooyer  on  an  accident  policy  conditioned  on  his  compliance  with  the 
reffolations  of  the  railroad  company,  one  regolation  being  that "  passengerB  are  not 
alfowed  to  stand  on  the  platform."  Bon  v.  Railway  Passenger  Assurance  Co.  56  la. 
664.  If  accident  policy  fon>ids''wiUiilezposnre,"n^ligence  IS  no  defence.  Proridence 
life  Ina.  Co.  V.  liaran^sa  Md.  310. 
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♦CHAPTER  L  •491 

OONBTBUCTION  AND  INTERPRETATION  OF  CONTRACTS,  (o) 

Sect.  I.  —  General  Purpose  and  Principles  of  Construction. 

The  importance  of  a  just  and  rational  construction  of  every  con- 
tract and  every  instrument,  is  obvious.  But  the  importance  of 
having  this  construction  regulated  by  law,  guided  always  by  dis- 
tinct principles,  and  in  this  way  made  uniform  in  practice, 
*  may  not  be  so  obvious,  although  we  think  it  as  certain  and  *  492 
as  great.  If  any  one  contract  is  properly  construed,  justice 
is  done  to  the  parties  directly  interested  therein.  But  the  recti- 
tude, consistency,  and  uniformity  of  all  construction,  enables  all 
parties  to  do  justice  to  themselves.    For,  then  all  parties,  before 

(a)  The  tenna  **  intexpxetation  "  and  tatioim  of  superior  authorit^r,  or  where  we 

"  constraction "  are  lued  interchanj^bly  reason  from  the  aim  or  object  of  an  in- 

bjT  writeta  upon  the  law.    A  diatmction  strument,  or  determine  its  application  to 

haa   been  taken  between  them   by  Dr.  cases  unforeseen  and  nnprovided  for.    The 

Lieber,  in  his  work  upon  **  Legal  and  Po-  doctrine  of  cy  pres  belongs  to  construction. 

litical  Hermeneutics.      Interpretation  as  Rules  of  interpretation  and  construction 

defined  by  him  is  "  the  art  of^  finding  out  should  also  be  carefully  distinguished  from 

the  true  sense  of  any  form  of  words ;  that  rules  of  law.    See  the  able  note  of  Mr. 

is,  the  sense  which  their  author  intended ;  Preston,   in   his   edition    of    Sheppard's 

and  of  enabling  others  to  derive  from  them  Touchstone,  p.  88 ;  also,  per  Parke  and 

the  same  idea  which  the  author  intended  Bolfi,  BB.,  m   Keightley  v.  Watson,  3 

to  conyey."   On  the  other  hand,  **  construcr  Exch.  716,  quoted  ante,  vol.  1,  pp.  *  17,  *  1 8. 

tion  is  tne  drawing  of  conclusions  respect-  It  is  to  be  observed,  also,  **  tnat  when  a 

ing  mbjects  that  lie  beyond  the  direct  general  principle  for  the  construction  of 

expression  of  the  text, — conclusions  which  an  instrument  is  laid  down,  the  court  will 


may  nave  been  ap* 

S ;  ch.  4  and  ch.  5.    IntmTftretatwn  properly  ^ied  in  a  different  manner."    Per  Lord 

precedes  construction,  but  it  does  not  go  JBldon,  C.  J.,  in  Browning  v.  Wright,  8  B. 

Deyond  the  written  text.    Construction  takea  &  P.  84.    And  see,  to  the  same  effect, 

place,  where  texts  to  be  interpreted  and  the  remarks  of  Lord  Ksnyon,  in  Walpole 

eonstraed,  are  to  be  reconciled  with  the  v.  Cholmondeley,  7  T.  B.  148. 
mlea  of  law,  or  with  compacts  or  conati- 
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they  enter  into  contracts,  or  make  or  accept  instruments,  may 
know  the  force  and  effect  of  the  words  they  employ,  of  the  pre- 
cautions they  use,  and  of  the  provisions  which  they  make  in  their 
own  behalf,  or  permit  to  be  made  by  other  parties. 

It  is  obvious,  that  this  consistency  and  uniformity  of  construc- 
tion can  exist  only  so  far  as  construction  is  governed  by  fixed 
principles,  or,  in  other  words,  is  matter  of  law.  And  hence  arises 
the  very  first  rule ;  which  is,  that  what  a  contract  means  is  a 
question  of  law.  It  is  the  court,  therefore,  that  determines  the 
construction  of  a  contract.  They  do  not  state  the  rules  and  prin- 
ciples of  law  by  which  the  jury  are  to  be  bound  in  construing  the 
language  which  the  parties  have  used,  and  then  direct  the  jury  to 
apply  them  at  their  discretion  to  the  question  of  construction ;  nor 
do  they  refer  to  these  rules,  unless  they  think  proper  to  do  so  for 
the  purpose  of  illustrating  and  explaining  their  own  decision.  But 
they  give  to  the  jury,  as  matter  of  law,  what  the  legal  construc- 
tion of  the  contract  is,  and  this  the  jury  are  bound  absolutely  to 
take,  (b)  1 


(6)  "  The  oonstractioii  of  aU  writteD  in- 
stnunento  belongs  to  the  court  alone,  whose 
duty  it  is  to  constme  aU  snch  inatraments, 
as  soon  as  the  trae  meaning  of  the  words 
in  which  they  are  couched,  and  the  sur- 
rounding eircnmstances,  if  any,  have  been 
ascertained,  as  facts  by  the  jury ;  and  it  is 
the  duty  of  the  jury  to  take  the  construc- 
tion from  the  court,  either  absolutely,  if 
there  be  no  words  to  be  construed  as  words 
of  art,  or  phrases  used  in  commerce,  and 
no  surrounding  circumstances  to  be  ascer- 
tained ;  or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred 
to  them.  Unless  this  were  so,  there  would 
be  no  certainty  in  the  law ;  for  a  miscon- 
struction by  the  court  is  the  proper  subject, 
by  means  of  a  bill  of  exceptions,  of  re- 
dress in  a  Court  of  Error ;  but  a  miscon- 
struction by  the  jury  cannot  be  set  riffht 
at  all  effectually,  rer  Parke,  B.,  in  Neil- 
son  V.  Harford,  8  M.  &  W.  806,  823.  In 
Hutchison  v.  Bowker,  5  M.  &  W.  535,  an 
offer  had  been  made  by  letter  to  sell  a 
quantity  of  "  good  barley."  The  letter  in 
reply,  after  statins  the  offer,  contained  the 
foUowing :  "  of  wTiich  offer  we  accept,  ex- 
pecting you  will  give  us  fine  barley  and 
eood  weight."  It  was  held,  that  although 
the  jury  might  find  the  mercantile  mean- 
ings of  "  good  "  and  "  fine,"  as  applied  to 


barley,  yet  they  could  not  go  further,  and 
find  that  the  parties  did  not  understand 
each  other.  The  question,  whether  there 
was  a  sufficient  acceptance,  was  a  question 
to  be  determined  oy  the  court,  upon  a 

? roper  construction  of  the  letters.  And 
^arke,  B.,  said :  "  The  Uw  I  take  to  be 
this,  — that  it  is  the  duty  of  the  court  to 
constme  all  written  instruments ;  if  there 
are  peculiar  expressions  used  in  it,  which 
have,  in  particular  places  or  trades,  a  known 
meaning  attached  to  them,  it  is  for  the 
jury  to  say  what  the  meaning  of  these  ex- 
pressions was,  but  for  the  court  to  decide 
what  the  meaning  of  the  contract  was. 
It  was  right,  therefore,  to  leave  it  to  the 
jury  to  say  whether  there  was  a  peculiar 
meaning  attached  to  the  word  *Jine '  in  the 
com  market ;  and  the  jury  having  found 
what  it  was,  the  question,  whether  there 
was  a  complete  acceptance  by  the  written 
documents  is  a  question  for  the  jud^." 
See  Perth  Amboy  Man.  Co.  v.  Condit,  1 
N.  J.  659 ;  Roffers  v,  Colt,  id.  704 ;  Brown 
V.  Hatton,  9  &ed.  319;  Wason  v.  Rowe, 
16  Vt.  525 ;  Eaton  v.  Smith,  20  Pick.  150; 
Hitchen  v.  Groom,  5  C.  B.  515 ;  Horrell  v. 
Frith,  3  M.  &  W.  402 ;  Brown  v,  Orland, 
36  Me.  376;  Begg  v.  Forbes,  0.  B.  1855, 
30  Eng.  L.  &  TS[.  508 ;  Rapp  v.  Rapp,  6 
Peun.  St.  45.   The  case  of  Lloyd  v.  Mannd, 


1  The  constraction  of  a  contract,  unless  there  is  something  peculiar  to  the  words,  by 
reason  of  the  custom  of  the  trade  to  which  the  contract  reUfies,  is  for  the  court.  Per 
Lord  Cairns,  C,  in  Bowes  v.  Shand,  2  App.  Cas.  455. 
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*  An  apparent  exception  occurs  not  nnf requently,  where  *  498 
unusual,  or  technical,  or  official  words  are  used,  and  their 
meaning  is  to  be  gathered  from  experts,  or  from  those  acquainted 
with  the  particular  art  to  which  these  words  refer,  or  from  author- 
itatire  definitions.  The  evidence  on  this  point  may  be  conflicting ; 
and  then  it  presents  a  question  for  the  jury.  But  the  question  is 
rather  analogous  to  that  presented  by  words  obscurely  written  or 
half  erased,  and  which  may  be  read  in  more  than  one  way.  In  all 
such  cases,  it  is  a  question  of  fact  for  the  jury,  what  is  the  word 
used,  or  what  is  its  specific  meaning  in  this  contract ;  and  it  is  a 
question  of  law,  what  effect  this  word  used  with  this  meaning  has 
upon  the  construction  of  the  contract,  (c)  ^  And  whenever  the 
words  are  of  doubtful  meaning  the  practical  interpretation  of  the 
parties  has  much  weight,  (cc) 

*  The  principles  of  construction  are  much  the  same  at    *  494 
law  and  in  equity,  {d)    Indeed,  these  principles  are  of 

applicable  to  any  trade  or  brazich  of  bnsi- 
neas,  or  to  zny  particnlar  clan  of  people, 
it  is  proper  to  receive  evidence  of  usage, 
to  explain  and  illustrate  it,  and  that  evi- 
dence is  to  be  considered  by  the  jniy; 
and  the  province  of .  the  court  will  then 
be,  to  instruct  the  jury  what  will  be  the 
legal  effect  of  the  contract  or  instninient, 
as  they  shall  find  the  meaning  of  the 
word,  modified  or  explained  by  the  usage. 
But  when  no  new  word  is  used,  or  when 
an  old  word,  having  an  established  place 
in  the  language,  is  not  apparently  used  in 
any  new,  teclmical,  or  peculiar  sense,  it  is 
the  province  of  the  court  to  put  a  con- 
struction  upon  the  written  contracts  and 
agreements  of  parties,  according  to  the 
established  use  of  language,  as  applied  to 
the  subject-matter,  and  modifiea  by  the 
whole  instrument,  or  by  existing  circum- 
stances." Per  ShaWf  U.  J.,  in  Eaton  r. 
Smith,  20  Pick.  ISO;  Brown  v.  Orland, 
36  Me.  376 ;  Bumham  v,  Allen,  1  Gray, 
496.  And  see  preceding  note. 

ice)  Chicago  d.  Sheldon,  9  Wall.  50. 

\d)  3  BL  Com.  434;  1  Fonb.  on  Eq. 
147,  n.  (h)\  Hotham  r.  East  India  Co. 
1  Doug.  277 ;  Doe  d.  Long  v.  Laming,  2 
Burr.  1108;  Eaton  r.  Lyon,  3  Yes.  692; 
BaU  v.  Storie,  1  Simons  &  S.  210. 


8  T.  R.  760,  seems  oontnif  but  that  case 
was  substantiaUy  overruled  in  Morrell  v, 
Frith,SM.&W;4Q2.  '  If  I  am  caUed  on 
to  give  an  opinion,"  said  Parke,  B., "  I  think 
the  case  of  Lloyd  v.  Mannd  is  not  law."  — 
Where  the  evidence  of  a  contract  consists 
in  part  of  written  evidence,  and  in  part  of 
oral  communications,  or  other  unwritten 
evidence,  it  is  left  to  the  jury  to  determine 
upon  the  whole  evidence  what  the  contract 
la.  Edwards  o.  Goldsmith,  16  Penn.  St. 
43 ;  Bomeisler  v.  Dobson,  5  Whart.  398 ; 
MorreU  v.  Frith,  3  M.  ft  W.  404,  per  Lord 
AUnger,  —  In  the  case  of  libel,  the  mean- 
ing of  the  document  forms  part  of  the  in- 
tention of  the  narties,  and  as  such  intention 
IS  a  question  for  the  jury,  the  document  is 
submitted  to  them,  the  judge  giving  the 
legal  definition  of  the  onmce.  Parmiter 
9,  Coupland,  6  M.  &  W.  108;  per  Parker, 
0.  J.,  m  Pierce  v.  The  State,  13  N.  H.  536, 
562 ;  per  Lord  Abinger,  in  Morrell  t*.  Frith, 
3  M.  &  W.  402.  —  So  on  a  prosecution  for 
sending  a  threatening  letter,  the  jury  will, 
upon  examination  of  the  paper,  decide 
whether  it  contains  a  menace.  Bex  v. 
Girdwood,  2  East,  P.  C.  1120,  1  Leach's 
Crown  Cases,  169. 

(c)  "  When  a  new  and  unusual  word 
is  juid  in  a  contract,  or  when  a  word  is 
uaed  in  a  technical  or  peculiar  sense,  as 


1  Where  the  figures  "  $50 "  were  on  the  margin  of  a  note,  and  it  was  uncertain 
whether  the  writing  on  its  face  indicated  fifty  or  sixty  dollars,  the  court,  on  oral  evi- 
dence, left  it  to  the  jury  to  decide  the  actual  amount  intended,  Paine  v.  Ringold,  43 
Mich.  341 ;  and  where  one  party  said,  *'  Go  on  and  cultivate  my  farm  and  raise  crops,  and 
I  will  do  what  is  right  by  you,"  the  jury  and  not  the  court  must  determine  whether  or 
not  the  remark  refers  to  making  payments  as  claimed  by  the  one  so  directed,  McKenila 
V.  Sykes,  47  Mich.  294. 
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necessity  very  similar,  whether  applied  to  simple  contracts,  to 
deeds,  or  to  statutes.  There  are  differences,  but  in  all  these  cases 
the  end  is  the  same ;  and  that  is  the  discovery  of  the  true  meaning 
of  the  words  used.  So  too,  whether  the  instrument  to  be  construed 
has  a  seal  or  not,  the  same  rules  and  principles  of  construction 
will  be  applied  to  it.  (e) 


SECTION  11. 


OP  THE  EFFECT  OP  INTENTION. 


The  first  point  is,  to  ascertain  what  the  parties  themselves 
meant  and  understood.  But,  however  important  this  inquiry  may 
be,  it  is  often  insufficient  to  decide  the  whole  question.  The  rule 
of  law  is  not  that  the  court  will  always  construe  a  contract  to 
mean  that  which  the  parties  to  it  meant ;  but  rather  that  the 
court  will  give  to  the  contract  the  construction  which  will  bring  it 
as  near  to  the  actual  meaning  of  the  parties  as  the  words  they  saw 
fit  to  employ,  when  properly  construed,  and  the  rules  of  law  will 
permit.    In  other  words,  courts  cannot  adopt  a  construction  of  any 

legal  instrument  which  shall  do  violence  to  the  rules  of  lan- 
*  495    guage,  or  to  the  rules  of  law.  (/)   Words  *  must  not  be 

forced  away  from  their  proper  signification  to  one  entirely 
different,  although  it  might  be  obvious  that  the  words  used,  either 
through  ignorance  or  inadvertence,  expressed  a  very  different 
meaning  from  that  intended.  Thus,  if  a  contract  spoke  of  "  horses," 
it  would  not  be  possible  for  a  court  to  read  this  word  "  oxen," 
although  it  might  be  made  certain  by  extrinsic  evidence  that 


(e)  **  The  same  intention  mast  be  col- 
lected from  the  same  words  of  a  contract 
in  writing,  whether  with  or  without  a 
seal"  Per  Lord  ElUnhorouahy  in  Seddon 
V,  Senate,  13  East,  74;  Kobertson  v. 
French,  4  East,  ISO,  135  ;  per  Tindal, 
C.  J.,  in  HargraTe  u.  Smee,  3  Moore  &  F. 
581 ;  per  Shiiujt  C  J.,  in  Kane  v.  Hood, 
13  Pick.  282. 

(/)  "Whenever"  says  WiOa,  C.  J., 
in  Parkhnnt  v.  Smith,  WiUee,  832,  "it  is 
necessanr  to  give  an  opinion  upon  the 
donbtfnl  words  of  a  deed,  the  first  thing 
we  ou^ht  to  inquire  into  is,  What  was  the 
intention  of  the  parties?    If  the  intent 
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be  as  donbtfnl  as  the  words,  it  wiU  be  of 
no  assistance  at  all.  But  if  the  intent  of 
the  parties  be  plain  and  clear,  we  ought 
if  possible  to  put  such  a  construction  on 
the  doubtful  words  of  the  deed  as  wiU 
best  answer  the  intention  of  the  parties, 
and  reject  that  construction  which  mani- 
festly tends  to  overturn  and  destroy  it  I 
admit,  that,  though  the  intent  of  tiie  pai^ 
ties  be  never  so  clear,  it  cannot  take  place 
contrary  to  the  rules  of  law,  nor  can  we 
put  words  in  a  deed  which  are  not  there, 
nor  put  a  construction  on  the  words  of  a 
deed  directly  contrary  to  the  plain  sense 
of  them." 
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it  was  80  intended,  (g").    So  if  parties  used  in  *a  contract    *496 
technical  words  of  the  law-merchant,  such  as  average,  or 

{g)  This  is  a  rule  which  should  be  con-  the  feoffor's  own  agreement,  plainly  ex- 
stantl^  borne  in  mind  in  putting  a  con-  pressed  upon  the  face  of  this  deed.  His 
stroction  upon  any  legal  instrament.  It  agreement  by  his  deed  is  in  law  a  cove- 
is  admirably  expounded  by  Lord  Chief  nant,  and  by  this  simple  process  does  his 
Baron  Eyre,  in  the  opinion  delivered  by  intended  feo£Ement  become,  in  constmc- 
him  before  the  Honse  of  Lords  in  the  tion  of  law,  his  covenant  to  stand  seised 
great  case  of  Gibson  v.  Minet,  1  H.  Bl.  to  uses.  It  is  a  construction  put  upon  the 
569,  614.  One  of  the  questions  agitated  words  of  his  deed,  which  hu  toords  will 
in  that  case  was,  whether  a  bill  of  ex-  bear.  So  a  deed  importing  a  grant  of  an 
change   drawn,   payable   to   a   fictitious  interest  bj^  two,  one  entitled  in  possession, 

Sayee,  and  purportmg  to  be  by  him  in-  the  other  in  reversion,  is,  in  consideration 
orsed,  couM  be  construed  as  a  bill  pay-  of  law,  the  grant  of  t^e  first  and  the 
able  to  bearer.  A  majority  of  the  judges  confirmation  of  the  second.  Why  ?  The 
who  delivered  opinions,  argued  in  favor  of  deed  imports  to  be  the  grant  of  a  present 
such  a  construction,  and  urged,  amouff  estate  by  both,  and  it  is  the  apparent 
other  arguments,  the  case  of  deeds  cS  intent  ot  both  that  the  grantee  shall  have 
conveyance,  which  are  £re(}uently  made  the  estate  so  granted ;  but  the  deed  of  the 
to  operate  in  a  manner  different  from  latter  having  no  present  interest  to  operate 
what  the  parties  intended.  But  the  upon  as  a  grant,  nothing  can  pass  bv  it  as 
learned  Chief  Baron  delivered  a  very  a  grant.  But  this  party  has  a  luture 
powerful  opinion  against  adopting  the  interest  in  the  subject,  out  of  which  he 
construction  in  question.  After  noticing  may  make  food  to  the  grantee  the  estate 
the  argument  derived  from  deeds  of  con-  granted  to  him  by  the  first  nantor.  This 
veyaace,  and  urging  that  there  was  no  is  to  be  done  bv  a  particuhir  species  of 
analogy  between  them  and  bills  of  ex-  conveyance,  called  a  confirmation.  The 
chance,  he  continued :  "  But  let  it  be  sup-  words  which  are  used  in  this  deed,  in 
poeea,  for  the  sake  of  the  argument,  that  their  strict  technical  sense,  are  words  of 
there  may  be  some  analogv  between  deeds  confirmation  as  much  as  they^  are  words 
and  bills  of  exchan^ ;  i  ask.  What  are  of  grant.  In  the  mouth  of  this  partv  the 
the  instances  in  which  construction  and  law  says,  that  they  are  words  of  confirma- 
interpretation  have  taken  so  great  a  liberty  tion,  and  shall  enure  as  words  of  confir- 
with  deeds,  as  to  afford  an  argument  bv  mation,  in  order  to  give  effect  to  his  deed, 
analogy  for  construing  in  this  case  a  biU  ul  re»  magis  valeat  quatn  pereat.  Here 
drawn  payable  to  order  to  be  a  bill  drawn  again  the  construction  which  the  law  puts 
payable  to  bearer  ?  The  instances  which  upon  the  words  of  the  deed  is  a  construe^ 
had  occurred  to  me,  as  likely  to  be  in-  tion  which  the  uwrds  wHl  bear.  The  words 
sisted  upon,  do  in  my  apprehension  have  several  technical  senses,  of  which 
afford  no  ar^ment  in  favor  of  this  posi-  this  is  one,  and  the  law  prefers  this,  be* 
tion.  A  deed  of  feoffment  upon  consid-  cause  it  carries  into  execution  the  clear 
oration  without  livery  may  enure  as  a  intent  of  the  parties,  that  the  estate  and 
covenant  to  stand  seised  to  the  use  of  the  interest  conveyed  by  that  deed  shall  pass, 
intended  feoffee.  A  deed  importing  to  In  both  those  cases  we  find  words  inter- 
be  a  grant  by  two,  one  having  a  present,  preted,  not  in  their  most  general  and 
the  other  a  future  interest,  may  enure  as  obvious  sense  it  is  true ;  but  if  they  are 
the  grant  of  the  former,  and  the  confir-  interpreted  in  a  manner  which  the  jus  et 
mation  of  the  latter.  A  feoffment  with-  forma  loquendi  in  conveyances  will  warrant, 
out  livery  operates  nothing  as  a  feoffment,  there  is  nothing  of  violence  in  such  con- 
is  in  truth  no  feoffment,  but  is  a  deed  struction.  Indeed,  I  do  not  know  how  it 
which  under  circumstances  may  operate  would  be  possible  to  read  a  single  page  of 
as  a  covenant  to  stand  seised  to  uses,  history  in  any  language,  without  using 
Why  1  The  feoffor  has  by  the  deed  the  same  latitude  of  construction  and  in- 
agreed  to  transfer  the  seisin  and  his  right  terpretation  of  words.  To  go  one  step 
in  the  subject  to  the  feoffee.  If  the  con-  beyond  these  instances :  I  venture  to  lay 
sideration  is  a  money  consideration,  or  it  down  as  a  general  rule  respecting  the 
a  consideration  of  blood,  which  is  more  interpretation  of  deeds,  that  all  latitude  of 
valuable  than  money,  the  law  raises  out  construction  must  submit  to  this  restric- 
of  the  contract  an  use  in  favor  of  the  tion,  namely,  ^at  the  words  may  bear  the 
intended  feoffee.  The  seisin  which  re-  sense  which  by  construction  is  put  upon 
mains  in  the  feoffor,  because  the  deed  is  them.  If  we  step  beyond  this  line,  we  no 
insufficient  to  pass  it,  must  remain  in  him,  longer  construe  men's  deeds,  but  make 
bound  by  the  use.    This  is  the  effect  of  deeds  for  them."    And  aee  Stratton  v» 
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agiOy  or  grace ;  these  words  could  not  be  wrested  from  their  ciib> 
tomary  and  established  meaning,  on  the  ground  that  the  parties 
used  them  in  a  sense  which  had  never  before  been  given  to 
them.  (A)  But  words  will  be  interpreted  with  unusual  extent  of 
meaning,  and  held  to  be  generic  rather  than  fpeeifie^  and  thus  made 
to  cover  things  which  are  collateral  rather  than  identical,  if  the 
certain  meaning  of  the  parties,  and  the  obvious  justice  of  the  case, 
require  this  extent  of  signification.  Thus,  the  word  "  men "  will 
be  interpreted  to  mean  ^^  mankind,"  and  to  include  women ;  (t) 
and  the  word  "  bucks "  has  been  construed  to  include  "  does ; " 
and  the  word  "  horses  "  construed  to  mean  "  mares."  O)  ^ 

A  distinction  is  to  be  observed  between  the  construction  of  a 
contract  and  the  correction  of  a  mistake.  For,  if  it  were  in  proof 
that  the  parties  had  intended  to  use  one  word,  and  that  another 
was  in  fact  used  by  a  mere  verbal  error  in  copying  or  writing, 
such  error  might  be  corrected  by  a  court  of  equity,  upon  a  bill 
filed  for  that  purpose  ;  and  the  instrument  so  corrected  would  be 
looked  upon  as  the  contract  which  the  parties  had  made,  and  be  in- 
terpreted accordingly.  (A)  But  this  jurisdiction  is  confined  strictly 
to  those  cases  where  different  language  has  been  used  from  that 
which  the  parties  intended.  For  if  the  words  employed  were  those 
intended  to  be  used,  but  their  actual  meaning  was  totally  different 

from  that  which  the  parties  supposed  and  intended  them  to 
•  497   bear,  still  this  actual  meaning  *  would,  generally  if  not 

always,  be  held  to  be  their  legal  meaning.  (I)  Upon  suf- 
ficient proof  that  the  contract  did  not  express  the  meaning  of  the 
parties,  it  might  be  set  aside ;  but  a  contract  which  the  parties 
intended  to  make,  but  did  not  make,  cannot  be  set  up  in  the  place 
of  one  which  they  did  make,  but  did  not  intend  to  make. 

As  an  illustration  of  the  principle  which  permits  a  construction 
in  some  cases  which  it  refuses  in  other  cases,  it  may  be  said,  that 

Pettit,  16  C.B.420,80Eng.L. &Eq.479,- -     {J)  State  v,  I>iumaTant,  3  Brev.  9. 

The  LoQghor  Coal  and  Kailwaj  Co.  v.  And  see  Packard  v»  HiU,  7  Cowen,  434, 

WiUiams,  C.  B.  1855,  SO  Eng.  L.  &  £q.  5  Wend.  375. 

496 ;  InffaUfl  v.  Cole,  47  Me.  530.  (ib)  Adams'a  Doctrine  of  Eqnitj,  p.  169 

{h)  ^e  Hutchison  v,  Bowker,  5  M.  &  d  sea. 

W.  535.  (?)  Ibid. 

(t)  Bro.  Abr.  Exposition  del  Tenns,  39. 

^  " Cattle"  has  been  construed  to  include  hogs,  Decatur  Bank  v.  St  Louis  Bank,  21 
Wall.  294 ;  "  timber  "  to  include  railroad  ties,  EoUock  v.  Parcher,  52  Wis.  393 ;  "  flax," 
raised  for  seed,  not  for  fibre,  as  **  grain,"  within  the  meaning  of  the  word  as  used  by  the 
parties  to  a  policy  of  insurance,  Hewitt  r;.  Watertown  Ins.  Co.  55  la.  323 ;  and  "  pat- 
temsy"  as  tools.  Lo^ewell  v,  Westchester  Ins.  Co.  124  Mass.  418. 
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where  the  conjunctive  ^^and*'  is  used  in  a  connection  which  is 
thus  rendered  senseless,  and  the  substitution  of  ^^  or "  will  estab* 
lish  a  sense  consistent  with  the  other  parts  of  the  document,  such 
a  change  is  admissible  by  the  rules  of  legal  construction ;  and  this 
rule  is  sometimes  applied  in  the  construction  of  wills,  (m)  If, 
however,  the  connection  may  have  a  definite  meaning  by  retaining 
the  conjimctive  ^^  and,"  though  not  so  obvious  a  meaning  as  the 
substitution  of  ^^  or "  would  give,  and  either  meaning  would  be 
consistent  with  the  rest  of  the  document,  the  change  would  not  be 
authorized,  (n) 

So  the  rules  of  law,  as  well  as  the  rules  of  language,  may  inter- 
fere to  prevent  a  construction  in  accordance  with  the  intent  of  the 
parties.  Thus,  if  parties  agreed  that  one  should  pay  the  other, 
for  a  certain  consideration,  sums  of  money  at  various  times  '^  with 
interest,"  and  it  was  clear,  either  from  the  whole  contract  or  from 
independent  evidence,  that  the  parties  meant  by  this  ^^  compound 
interest,"  it  may  be  presumed  (assuming  that  a  contract  for  com- 
pound interest  is  unlawful),  that  no  court  would  admit  this  inter- 
pretation ;  because,  if  the  bargain  were  expressly  for  compound 
interest,  it  would  be  invalid.  Nor  would  a  contract  to  pay  inter- 
est be  avoided  by  evidence  that  the  parties  understood  compound 
interest,  if  it  were  made  in  good  faith,  and  for  a  valid  considera- 
tion. The  law  would  consider  the  contract  as  defining  the  princi- 
pal sums  due,  and  then  would  put  upon  the  word  interest  its  own 
legal  interpretation. 

So,  too,  if  a  manufacturer  agrees  to  make  and  finish  certain 
goods  ^^  as  soon  as  possible,"  this  means  within  a  reasonable 
*  time  J  due  regard  being  had  to  the  manufacturer's  means,    *  498 
his  engagements,  and  the  nature  of  the  articles,  (o)  ^ 

It  may  be  true,  ethically,  that  a  party  is  bound  by  the  mean- 
ing which  he  knew  the  other  party  to  intend,  or  to  believe  that  he 
himself  intended ;(/?)  but  certainly  this  is  not  always  legally 

(m)  Maynard  v.  Wright,  26  Bear.  285.     admit  of  more  senses  than  one,  the  prom- 

(n)  Secombe  p.  Edwards,  28  Beav.  .ise  is  to  be  performed  in  that  sense  in  which 
440.  the  promisor  apprehended,  at  the  time 

(o)  Atwood  V.  Emery,  1  C.  B.  (n.  8.)  the  promisee  received  it."  Paley's  Mor. 
110.  and    Pol.  Philosophy,   104.     Where  the 

(/>)  "  Where  (he  terms  Oa  the  promise    terms  of  an  instrument  are  fairly  suscep- 

1  Hydraulic  Engineering  Co.  r.  McHaffie,  4  Q.  B.  D.  670.  held,  that  to  make  a  thing  "  as 
soon  as  possible  "  means  to  make  it  within  a  reasonable  time,  assuming  that  the  mana- 
ftctorer  had  at  the  time  all  reasonable  appliances  to  enable  him  to  proceed  without 
delay,  and  that  an  accident,  within  his  control,  preyenting  his  setting  to  work  with  rea- 
sonable diligence^  woald  not  excuse  him. 
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true.  Thus,  in  the  cases  already  supposed,  he  who  was  to  give 
might  know  that  the  party  who  was  to  receive  (a  foreigner,  per- 
haps, unacquainted  with  our  language),  believed  that  the  promise 
was  for  "  oxen,"  when  the  word  "  horses  "  was  used ;  but  never- 
theless an  action  on  this  contract  could  not  be  sustained  for 
"  oxen."  So  if  he  who  was  to  pay  money  knew  that  the  payee 
expected  compound  interest,  this  would  not  make  him  liable  for 
compound  interest  as  such,  although  the  specific  sums  payable 
were  made  less  because  they  were  to  bear  compound  interest.  In 
all  these  cases,  it  is  one  question  whether  an  action  may  be  main- 
tained on  the  contract  $o  explained,  and  another  very  difPerent 
question,  whether  the  contract  may  not  be  entirely  set  aside,  be- 
cause it  fails  to  express  the  meaning  of  the  parties,  or  is  tainted 
with  fraud ;  and  being  so  avoided,  the  parties  will  then  fall  back 
upon  the  rights  and  remedies  that  may  belong  to  their  mutual 
relations  and  responsibilities.    These  must  be  determined  by  the 

evidence  in  the  case ;  and  the  very  contract,  which,  a%  a 
•  499    contract,  could  not  be  *  enforced,  may  perhaps  be  evidence 

of  great  importance  as  to  the  rights  and  liabilities  of  the 
parties. 

It  is  therefore  obvious  that  it  is  not  enough,  in  every  instance, 
to  ascertain  the  meaning  of  the  parties.  It  is,  however,  always 
true  that  this  is  of  the  utmost  importance,  and  often  sufficient 
to  determine  the  construction.  And  courts  of  law  have  estab- 
lished various  rules  to  enable  them  to  ascertain  this  meaning,  or 
to  choose  between  possible  meanings. 

tible  of  the  meaniDg  in  which  the  prom>  company  in   these  words :  "  I  hare  re- 

isor  believed  thej  were  understood  by  the  ceived  your  notice  of   additional  insnr- 

promisee,  and  in  which  they  were  actually  ance."    Bronamij  J.,  after  stating  Faley'a 

understood,  the  rule  of  Paley  is  as  good  rule,  as  above  given,  says :  "  Now  how  clid 

in  law  as  in  ethics.    See  an  application  of  the    defendants   apprehend  at  the  time 

the  rule  in  Potter  v.  Ontario  and  Living-  that    the   plaintiff   would    receive    their 

ston  Mut.  Ins.  Co.  5  Hill,  147,  per  Bron-  answer?    If  they  secretly  reserved  the 

tonf  J.    In  this  case,  one  of  the  conditions  right  of  approval  or  disapproval   at   a 

of  a  fire  policy  was,  that  in  case  the  as-  future  period,  could  they  nave  believed 

sured  should  make  any  other  insurance  that  their  written  answer  would  be  so  re- 

on  the  same  property,  and  should  not  ceived  by  the   plaintiff  1     I    think    not. 

with  all  reasonable  diligence  give  notice  They  must   have  intended  the  plaintiff 

thereof  to  the  company,  and  have  the  should  understand  from  the  answer,  that 

same  indorsed  on  the  policy,  or  otherunse  everything    had    been    done   which  was 

acknowledged  or  approved  by  them  m  writ-  necessary  to  a  continuance  of  the  policy, 

iruf,  the  policy  should  cease  and  be  of  no  and  conseauently  that  they  approved,  as 

further  effect.    A  further  insurance  was  well  as  acKnowledged,  the  furtner  iusur 

effected  and  notice  given  to  the  company,  ance."    See  also  1  Duer  on  Ins.  159. 
It  was  answered  by  the  secretary  ot  the 
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aECTioN  ra. 

SOME  OF  THE  GENERAL  RULES  OF  CONSTRUCTION. 

The  subject-matter  of  the  contract  is  to  be  fully  considered,  (j) 
There  are  very  many  words  and  phrases  which  have  one  meaning 
in  ordinary  narration  or  composition,  and  quite  another  when  they 
are  used  as  technical  Vords  in  relation  to  some  special  subject ; 
and  it  is  obvious,  that,  if  this  be  the  subject-matter  of  the  con- 
tract, it  must  be  supposed  that  the  words  are  used  in  this  specific 
and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the  prop- 
erty which  is  the  subject-matter  of  the  contract,  and  the  intention 
and  purpose  of  the  parties  in  making  the  contract,  will  often  be 
of  great  service  in  guiding  the  construction  ;  because,  as  has  been 
said,  this  intention  will  be  carried  into  effect  so  far  as  the  rules 
of  language  and  the  rules  of  law  will  permit,  (qq)  So  the  moral 
rule  above  referred  to  may  be  applicable;  because  a 
*  party  will  be  held  to  t|iat  meaning  which  he  knew  the  *  500 
other  party  supposed  the  words  to  bear,  if  this  can  be  done 
without  making  a  new  contract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a  pre- 
vious uncertainty  as  to  the  meaning  of  the  contract ;  for  where 
this  is  clear  and  unambiguous,  there  is  no  room  for  construction, 
and  nothing  for  construction  to  do.  A  court  would  not,  by  con- 
struction of  a  contract,  defeat  the  express  stipulations  of  the  par- 
ties.   And  if  a  contract  is  false  to  the  actual  meaning  and  purpose 


(9)  The  King  r.  Mashiter,  1  Nev.  &  P. 
326,  327.  Where  an  executrix  promued 
to  pay  a  simple  contract  debt,  "when 
sufficient  effects  were  received  "  from  the 
estate  of  the  testator,  it  was  held,  that  this 
must  be  understood  to  mean  effects  legally 
applicable  to  the  debt  in  question,  and 
that  the  executrix  mifht  first  pay  a  bond 
debt.  Bowerbank  r.  Monteiro,  4  Taunt. 
844.  So,  where  it  was  agreed  in  a  char- 
ter-party to  employ  a  captured  ship,  "  as 
soon  as  sentence  of  condemnation  should 
have  passed."  it  was  heid^  that  a  UgcJ  sen- 
iauM  was  meant.  Unwin  v.  Wolseley,  1 
T.  R.  674.  If  an  annuity  be  granted  to 
one,  **pro  emuUio  impenao  tt  impendendo" 


(for  past  and  future  counsel),  if  the  gran- 
tee be  a  physician,  this  shall  be  under- 
stood of  his  advice  as  a  physician;  and  if 
he  be  a  lawyer,  of  his  advice  in  legal  mat- 
ters. Shep.  Touch,  p.  86.  See  Little- 
field  V.  Wmslow,  19  Me.  .394,  398 ;  Sum- 
ner V.Williams,  8  Mass.  162,  214;  Kob- 
inson  v.  Fiske,  25  Me.  401 ;  Fhilbrook  *-. 
New  England  Mut.  Fire  Ins.  Co.  37  id. 
137. 

igq)  Thus,  a  contract  to  convey  '*a 
house  and  lot  of  land  in  Amity  Street, 
Lynn,  Mass.,"  was  held  to  mean  a  house 
and  land  owned  by  the  vendor  when  the 
contract  was  made.  Hurley  v.  Brown, 
98  Mass.  545. 
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*  502    *  reason  is  obvious.  The  same  parties  make  all  the  contract, 

and  may  be  supposed  to  have  had  the  same  purpose  and  ob- 

*  608   ject  *  in  view  in  all  of  it,  and  if  this  purpose  is  more  clear 

and  certain  in  some  parts  than  in  others,  those  which  are 
obscure  may  be  illustrated  by  the  light  of  others.  Thus,  the  con- 
dition of  a  bond  may  be  considered  to  explain  the  obligatory 
part,  (t;)  And  the  recital  in  a  deed  or  agreement  has  sometimes 
great  influence  in  the  interpretation  of  other  parts  of  the  instru- 
ment, (w)  The  contract  may  be  contained  in  several  instruments, 
which,  if  made  at  the  same  time,  between  the  same  parties,  and  in 
relation  to  the  same  subject,  will  be  held  to  constitute  but  one 
contract,  (x)  and  the  court  will  read  them  in  such  order  of  time 

V.  HomeTBham,  4  M.  &  S.  426.  See  also  them,  as  applicable  to  subjecta  eiugdem 
Ranuden  t* .  Uylton,  2  Ves.  210 ;  Lampon  generis,  Tdub,  in  Sandiman  v.  Breach, 
V.  Corke,  6  B.  &  Aid.  606;  Simons  o.  7  B.  &  C.  96,  a  qnestion  aroae  upon 
Johnson,  S  B.  &  Ad.  175 ;  Lyman  v.  Clark,  the  Statute  29  Car.  il.  c.  7,  which  enacts 
9  Mass.  235;  Rich  v.  Lord,  18  Pick.  325;  "that  no  tradesman,  artificer,  workman, 
Jackson  v,  Stackhoose,  1  Cowen,  122;  laborer,  or  other  person  or  persons,  shall 
Mclntyre  v.  Williamson,  1  Edw.  Ch.  34.  do  or  exercise  any  worldly  labor,  bnsineas, 
For  the  construction  of  sweeping  datues,  or  work  of  their  ordinary  caUings,  upon 
see  Moore  v.  Magrath,  Cowp.  9.  -« For  the  Lord's  day."  It  was  contended,  that 
the  effect  of  recitals  npon  the  construe-  under  the  words  "other  person  or  per- 
tion  of  mercantile  instruments,  see  BeU  sons "  the  drivers  of  stage-coaches  were 
r.  Bruen,  1  How.  169,  184;  Lawrence  v.  included.  //«/<f,  otherwise  for  the  above 
McCalmot,  2  id.  426,  449.  —  In  Browning  reasons.  See  The  Queen  v.  Nevill,  8  Q.  B. 
i;.  Wright,  2  B.  &  P.  13,  A,  after  granting  452. — For  the  application  of  this  rule  to 
certain  premises  in  fee  to  B,  and  after  deeds  of  conveyance  where  there  are  par- 
warranting  the  same  against  himself  and  ticular  enumerations  or  descriptions,  see 
his  heirs,  covenanted,  that,  notwithstand-  Doe  v,  Meyrick,  2  Cromp.  &  J.  223 ;  Jack- 
ing any  act  by  him  done  to  the  contrary,  son  v.  Stevens,  16  Johns.  1 10.  See  also 
he  was  seised  of  the  premises  in  fee,  ancf  HaU  v,  Mayhew,  15  Md.  551.  W^here 
that  he  had  fuU  power ^  ^.,  to  convey  the  there  was  a  sale  of  land  for  a  sum  in 
same ;  he  then  covenanted  for  himself,  gross,  and  the  title  papers  upon  which  the 
his  heirs,  executors,  and  administrators,  purchaser  relied  described  the  quantity  as 
to  make  a  cartway,  and  that  B  should  being  estimated  to  contain  482  acres  and 
quietly  enjoy  without  interruption  from  32  perches,  be  the  same  more  or  less,  the 
himself  or  any  persons  claiming  under  tract  was  found  to  contain  but  378  acres, 
him,  and,  lastlv,  that  he,  his  heirs  and  Held,  that  the  purchaser  was  not  entitled 
assigns,  and  afl  persons  claiming  under  to  an  abatement  for  the  deficiency.  Parts 
him,  should  maxe  Yhrther  assurance,  struck  out  of  an  instrument  may,  it 
Held^  that  the  intervening  general  words,  seems,  be  regarded  in  its  construction. 
"  full  power,  &c.,  to  convey,"  were  either  Strickland  v.  Maxwell,  2  Cromp.  &  M. 
part  ^f  the  preceding  special  covenant ;  539.  As  land  cannot  pass  as  an  '*  appor- 
or,  if  not,  that  they  were  qualified  by  all  tenance ''  to  land,  so  neither  can  a  raimMul 
the  other  special  covenants  against  the  pass  as  an  appurtenance  to  another  rail- 
acts  of  himself  and  his  heirs.  See  the  road.  Philadelphia  v.  Philadelphia,  &c. 
admirable  opinion  of  Lord  Eldon.  See  R.  R.  Co.  58  Penn.  St.  253< 
also  Hesse  r.  Stevenson,  3  B.  &  P.  565 ;  {v)  Coles  v.  Hulme,  8  B.  &  C.  568. 
Nind  V.  Marshall,  3  J.  B.  Moore,  703;  (w)  Moore  v.  Magrath,  Cowp.  9; 
Broughton  v.  Conway,  Dyer,  240  a ;  Cole  Cholmondeley  v,  Clinton,  2  B.  &  Aid. 
V.  Hawes,  2  Johns.  Cas.  205 ;  Whallon  v,  625. 
Kauffman,  19  Johns.  97;  Barton  v.  Fits-  ix)  Coldham  v.  Showier,  3  C.  B.  312; 

ferald,  15  East,  530;  Saward  v.  Antsey,  10  Muepeace  v.  Harvard  College,  10  Pick 

.  B.  Moore,  55;  Chapin  t;.  Clemitson,  1  298;  Sibley  o.  Holden,  id.  249;  Odiome 

Barb.  311 ;  Mills  v.  Catlin,  22  Vt.  98.--  v.  Sargent,  6  N.  H.  401 ;  Raymond   v. 

Where,  in  a  statute,  general  words  foUow  Roberts,  2  Aikens,  804 ;  Strong  v.  Barnes, 

particular  ones,  the  rule  is  to  construe  1 1  Vt.  221 ;  Taylor  d.  Atkins  p.  Horde, 
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and  priority  as  will  carry  into  effect  the  intention  of  the  parties, 
as  the  same  may  be  gathered  fi*om  all  the  instruments  taken  to- 
gether, (y)  And  the  recitals  in  each  may  be  explained  or  corrected 
by  a  reference  to  any  other,  in  the  same  way  as  if  they  were  only 
several  parts  of  one  instrument.  (2) 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated,  (a)  Thus,  a  deed  which  cannot 
operate  *  in  the  precise  way  in  which  it  is  intended  to  take  •  504 
effect,  shall  yet  be  construed  in  another,  if  in  this  other  it 
can  be  made  effectual,  {b)  tFor  example,  a  deed  intended  for  a 
release,  which  cannot  operate  as  such,  may  still  take  effect  as  a 
grant  of  the  reyersion,  as  a  surrender,  or  an  atonement ;  or  even 


1  Burr.  60, 117;  Jackson  v.  Dvmsbagh,  1 
Johns.  Cas.  91 ;  Hills  v.  Miller,  3  Paige, 
254 ;  Sowall  r.  Henrj,  9  Ala.  24 ;  Ap^ 
ffate  V.  Jacoby,  9  Dana,  209 ;  Cornell  v. 
Todd,  2  Demo,  ISO;  Crai^  v.  Wells,  1 
Kern.  315;  Rutland  &  Burlington  R.  Co. 
r.  Crocker,  U.  S.  C.  C,  Vt.  1858,  21  Law 
Reporter,  201.  So,  also,  though  the  in- 
struments are  not  made  at  the  same  time, 
if  they  can  be  connected  together  by  a 
reference  from  one  to  the  other,  van 
Hagan  v.  Van  Rensselaer,  18  Johns.  420; 
Sawyer  v.  Hammatt,  15  Me.  40;  Adams 
V.  Hill,  16  id.  215. 

(y)  Whitehurst  v.  Boyd,  8  Ala.  375 ; 
Newhall  v.  Wright,  3  Mass.  138. 

(z)  Sawyer  v.  Hammatt,  15  Me.  40. 

(a)  Smith  v,  Packhurst,  3  Atk.  135 ; 
Pollock  V.  Stacy,  9  Q.  B.  1083.  In  Pugh 
t*.  Leeds,  Cowp.  714,  there  was  a  power  to 
make  leases  m  possession,  but  not  in  re- 
version. A  lease  was  granted  for  twenty- 
one  years,  to  conunence  from  the  day  of 
the  date.  Held,  that  "  from  the  day,"  &c., 
was  to  be  regarded  as  inclusive,  and  not 
exclusive,  of  the  day  of  the  date.  Lord 
Mansfield  said :  "  The  ground  of  the 
opinion  and  judgment  which  I  now  deliver 
is,  that  'from'  may,  in  the  vulgar  use,' 
and  even  in  the  strictest  propriety  of  Ian- 

Suage,  mean  either  inclusive  or  exclusive ; 
lat  the  parties  necessarily  understood 
and  used  it  in  that  sense  which  made  their 
deed  effectual ;  that  the  courts  of  justice 
are  to  construe  the  words  of  parties  so  as 
to  effectuate  their  deeds,  and  not  to  de- 
stroy them;  more  especially  where  the 
words  themselves  abstractedly  may  admit 
of  either  meaniuff."  In  Brown  i^.  Slater, 
16  Conn.  192,  the  following  agreement 
was  entered  into :  "  Farmington,  Oct.  1 5th, 
1825.  In  consideration  of  Mrs.  Nancy 
Hart's  becoming  my  wife,  I  promise  to 
give  her  at  the  rate  of  one  dollar  per 


week,  from  the  date  of  our  marriaffe,  so 
long  as  she  remains  my  wife.  Elias 
Brown."  This  contract  was  put  in  suit 
after  the  death  of  the  husband,  and  the 
defence  was,  that  it  was  extinguished  by 
the  marriage  of  the  parties,  neid,  how- 
ever, that  the  contract,  being  made  in  con- 
templation of  marriage,  and  purporting 
to  hold  forth  a  benefit  to  the  promisee, 
a  court  of  law  would  construe  it  as  pro- 
viding for  the  payment  of  a  sum  of  money 
to  her  after  the  termination  of  the  cover- 
ture, the  amount  to  be  ascertained  by  its 
duration.  WiUiams,  C  J.,  said  :  "  If  a 
contract  admits  of  more  than  one  con- 
struction, one  of  which  will  render  it  in- 
efficacious or  nullify  it,  that  construction 
should  be  adopted  which  will  carry  it  into 
effect.  For  there  is  no  presumption 
aeainst  the  validity  of  contracts."  See,  in 
illustration  of  this  principle,  Broom  v. 
Batchelor,  1  H.  &  N.  255.  In  Atkins  v. 
Sleeper,  7  Allen,  487,  it  was  held,  that  a 
lease  "  from  the  first  day  of  July  "  begins 
on  the  second  day  of  July. 

(6)  Goodtitle  v.  Bailey,  Cowp.  600; 
Doe  V.  Salkeld,  Willes,  673 ;  Haggerston  v. 
Hanbury,  5  B.  &  C.  101 ;  Wallis  v.  Wallas, 
4  Mass.  135;  Parker  v.  Nichols,  7  Pick. 
Ill ;  Russell  v.  Coffin,  8  id.  143 ;  Brewer 
V.  Hardy,  22  id.  376 ;  Jackson  v.  Blodeet, 
16  Johns.  172;  Rogers  r.  Eagle  Fire  Lis. 
Co.  9  Wend.  611;  Barrett  v,  French,  I 
Conn.  354 ;  Bryan  v.  Bradlejr,  16  id.  474. 
**  The  judges  in  these  latter  times  (and  I 
think  very  rightly)  have  gone  further 
than  formerly,  and  nave  had  more  consid- 
eration for  the  substance,  namely, — the 
passing  of  the  estate  according  to  the 
intent  of  the  parties,  than  the  shadow, 
namely, —  the  manner  of  passing  it." 
Per  fViiies,  C.  J.,  in  Roe  v.  Tranmarr, 
WiUes,  684.      See  also  ante,  p.  *  495,  note 
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as  a  coyenant  to  stand  seised.  (0)  So  a  deed  of  bargain  and  sale, 
void  for  want  of  enrolment,  has  been  held  to  take  effect  as  a  grant 
of  the  reversion.  (cT)  If  several  grantors  join  in  a  deed,  some  of 
whom  are  able  to  convey  and  others  not,  it  is  the  deed  of  him  or 
them  alone  who  are  able,  (e)  And  if  there  be  several  grantees, 
one  of  whom  is  capable  of  taking  and  the  others  not,  it  shall 
enure  to  him  alone  who  can  take.  (/)  So  if  a  mortgagor  and 
mortgagee  join,  it  is  the  grant  of  the  mortgagee  and  the  confirma- 
tion of  the  mortgagor,  (jg)  And  if  a  charter  will  bear  a  double 
construction,  and  in  one  sense  it  can  effect  its  purposes,  and  in 
the  other  not,  it  will  receive  the  construction  which  will  make  it 
efficacious.  (A)  The  court  cannot,  however,  through  a  desire  that 
there  should  be  a  valid  contract  between  the  parties,  undertake 
to  reconcile  conflicting  and  antagonistic  expressions,  of  which  the 
inconsistency  is  so  great  that  the  meaning  of  the  parties  is  neces- 
sarily uncertain.  Nor  where  the  language  distinctly  imports  ille- 
gality, should  they  construe  it  in  a  different  and  a  legal 
*  606  sense,  for  this  would  be  to  make  a  *  contract  for  the  par- 
ties which  they  have  not  made  themselves.  But  where 
there  is  room  for  it,  the  court  will  give  a  rational  and  equitable 
interpretation,  which,  though  neither  necessary  nor  obvious,  has 
the  advantage  of  being  just  and  legal,  and  supposes  a  lawful  con- 
tract which  the  parties  may  fairly  be  regarded  as  having  made. 
So,  for  the  same  reason,  all  the  parts  of  the  contract  will  be  con- 
strued in  such  a  way  as  to  give  force  and  validity  to  all  of  them, 
and  to  all  of  the  language  used,  where  that  is  possible,  (t)     And 


(c)  Shep.  Toach.  82 ;  Roe  v.  Tranmarr, 
WUles,  682. 

(d)  Smith  V,  Frederick,  1  Rnss.  174, 
209;  Adams  v.  Steer,  Cro.  Jac.  210; 
Lyoch  V.  Liyingston,  8  Barb.  463,  2  Seld. 
422. 

ie)  Shep.  Touch.  81,  82. 

(/)  Shep.  Touch.  82. 

{g)  Doe  V.  Adams,  2  Cromp.  &  J.  232 ; 
Doe  V.  Goldsmith,  id.  674 ;  Treport's  case, 
6  Rep.  15. 

(K)  Molyn's  case,  6  Rep.  6  a ;  Church- 
wardens of  St.  Saviour,  10  id.  67  b. 

(i)  Thus  in  Evans  v.  Sanders,  8  Port. 
497,  there  was  a  promise  to  pay  a  sum  of 
money,  Jan.  1,  1836,  "with  interest  from 
\%&br  Held,  that  the  expression  **  from 
1835,"  in  order  that  it  might  have  some 
operation,  must  be  construed  as  meaning 
from  the  first  of  January,  1835.  This 
rule  is  weU  illustrated  also  by  a  case  put 
by  Rutherforth,  in  his  Institutes  of  Kat- 
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ural  Law,  b.  2,  c.  7.  "  If  a  testator,"  says 
he,  "  bequeathes  all  his  plate  to  his  elder 
son,  except  one  thousand  ounces,  which 
he  bequeathes  to  his  younger  son,  and 
directs  that  the  elder  shall,  at  a  certain 
time,  deliver  to  the  younger  one  thousand 
ounces  of  the  said  plate,  of  such  sort  and 
such  pieces  as  he  pleases ;  this  rule  would 
determine  the  intention  of  the  testator  to 
have  been,  that  his  younger  son  should 
have  the  choice  of  the  sort  and  the  pieces. 
The  ambiguous  words  —  of  such  sort  and 
such  pieces  as  he  pleases  —  would  in  the 
contrary  construction  be  needless,  and  pro- 
duce no  effect.  If  the  choice  had  been 
intended  for  the  elder  son,  the  testator 
would  have  had  no  occasion  to  add  these 
words.  For  by  leaving  all  his  plate  to  the 
elder,  except  one  thousand  ounces  of  it, 
which  the  elder  within  a  certain  time  is  to 
deliver  to  the  youueer,  the  sort  and  pieces 
to  be  delivered  womd  of  cootae  have  been 
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even  parts  or  provisions  which  are  comparatively  ummportant, 
and  may  be  severed  from  the  contract  without  impairing  its  effect 
or  changing  its  character,  will  be  suppressed  as  it  were,  if  in  that 
way,  and  only  in  that  way,  the  contract  can  be  sustained  and  en- 
forced. 

This  desire  of  the  law  to  effectuate  rather  than  defeat  a  con- 
tract, is  wise,  just,  and  beneficial.  But  it  may  be  too  strong.  And 
in  some  instances  language  is  used  in  reference  to  this  subject 
which  itself  needs  construction,  and  a  construction  which  shall 
greatly  qualify  its  meaning.  Thus,  Lord  C.  J.  Hobart  said :  "  I 
do  exceedingly  commend  the  judges  that  are  curious  and  almost 
subtle,  MtiiiU  (which  is  the  word  used  in  the  Proverbs  of  Solomon 
in  a  good  sense  when  it  is  to  a  good  end),  to  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act."  (y)  Lord  HdU  quotes  and  ap- 
proves these  words,  (k)  and  Wtlle$y  C.  J.,  quoting  *  Hiale'$  *606 
approbation,  adds  his  own.  (T)  And  yet  this  cannot  be 
sound  doctrine ;  it  cannot  be  the  duty  of  a  court  that  sits  to  ad« 
minister  the  law,  and  for  no  other  purpose,  to  be  curious  and 
subtle  or  astute,  or  to  invent  reasons  and  make  acts  in  order  to 
escape  from  rigid  rules.  All  that  can  be  true  or  wise  in  this  doc- 
trine is,  that  courts  should  make,  not  rigid,  but  wise  and  just 
rules,  and  should  then,  by  their  help,  effectuate  a  contract  or  an 
instrument  wherever  this  can  be  done  by  a  perfectly  fair  and  en- 
tirely rational  construction  of  the  language  actually  used.  To  do 
more  than  this  would  be  to  sacrifice  to  the  apparent  right  of  one 
party  in  one  case,  that  steadfast  adherence  to  law  and  principle, 
which  constitutes  the  only  protection  and  defence  of  all  rights, 
and  all  parties. 

Another  rule  requires  that  all  instruments  should  be  construed 
"  contra  proferentem ; "  that  is,  against  him  who  gives  or  under- 
takes, or  enters  into  an  obligation,  (m)    This  rule  of  construction 


at  the  option  of  the  elder;  mnce  the 
joimger  would  by  the  wiU  have  had  no 
claim  bnt  to  a  certain  weight  of  plate." 
See  aleo  Stratton  v.  Pettit,  16  C.  B.  490. 

( i)  Clanrickard  v.  Sidnej,  Hob.  S77. 

(V)  Crofleing  o.  Scndamore,  1  Vent. 
141. 

(/)  Doe  V.  Salkeld,  Willee,  676 ;  Boe  v. 
TxanmanN  id.  684. 

(m)  Windham'a  caa^    6   Bep.  7  b; 


Chapman  o.  Dalton,  Plowd.  289;  The 
Ada»  Dayeia,  407 ;  Thrall  v.  NeweU,  19 
Vt.  202 ;  per  Aldenonf  B.,  in  Mover  o. 
Isaac,  6  M.  &  W.  612.  This  rule  of  con- 
Btmction  — ->  vtrha  chartarumJbrttMi  aecipiim- 
tur  conira  profertntem  — is  well  illustrated 
by  the  case  of  Dann  r.  Spurrier,  3  B.  &  P. 
899,  in  which  it  was  he/a,  that  a  lease  to 
one,  "to  hold  for  seven,  fourteen,  or 
twenty-one  yeais/'  gave  to  the  lessee,  and 
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is  reversed  in  its  application  to  the  grants  of  the  sovereign ;  for 

these  are  construed  favorably  to  the  sovereign,  although  he 

*  607    is  grantor,  (n)     The  reason  of  the  rule  "  contra  ^proferem- 

him  alone,  the  option  at  which  of  the  extenaiTe  and  the  other  more  restricted ; 

periods  named  the  lease  should  determine,  so  that  a  choice  is  fairly  open,  and  either 

Bee  also  Doe  r.  Dixon,  9  East,  15.  —  The  maj  he  adopted  without  anj  violation  of 

construction  of  grants  should  be  favorable  the  apparent  objects  of  the  grant.    If  the 

to  the  grantee.      Throckmorton  v.  Tracy,  king's  grant  admits  of  two  interpretationii, 

Plowd.  154,  161 ;  Doe  v.  Williams,  I  H.  one  of  which  will  make  it  utterly  void  and 

BL  25 ;  Charles  River  Bridge  v.  Warren  worthless,  and  the  other  will  give  it  a 

Bridge,  11    Pet.  420,    589;   Jackson    v,  reasonable  effect,  then  the  latter  is  to 

Blodget,  16  Johns.  172;  Melvin  t^.  Propri-  prevail;  for  the  reason  (says  the  common 

etors,  &c.  on  Mer.  River,  5  Met.  15,  27 ;  law),  'that  it  will  be  more  for  the  benefit  of 

Cocheco  Han.  Co.  v.  Whittier,  10  N.  H.  the  subject  and  the  honor  of  the  kin^, 

305;  Lincoln  v.  Wilder,  29  Me.  169;  Mills  which  is  more  to  be  regarded  than  his 

V.  Catlin,  22  Vt.  98;  Winslow  r.  Patten,  profit.'     10  Co.  67  b.      And  in  everv  caw 

34  Me.  25 ;  Pike  &.  Monro,  36  id.  309.  the  rule  is  made  to  bend  to  the  real  justice 

This  construction,  however,  must  be  a  fair  and  integrity  of  the  case.    No  strained  or 

and  just  one ;  for  "  there  is  a  kind  of  extravu;ant  construction  is  to  be  made  in 

equity  in  grants,  so  that  they  shall  not  be  favor  of  the  kine.     And  if  the  intention 

taken  unreasonabl  v  against  the  grantor,  of  the  grant  is  obvious,  a  fair  and  liberal 

and  yet  shall  with  reason  be  extended  interpretation  of  its  terms  is  enforced."* 

most  liberally  for    the    grantee."      Per  Per  Storuy  J.,  Charles  River  Bridge  r. 

Saundera,  J.,  in  Throckmorton  v.  Tracy,  Warren  Bridge,  11  Pet.  591,  597.      It  is 

Plowd.  161.  laid  down  br  Mr.  Justice  Story,  that  the 

(n)  Willion  r.  Berkley,  Plowd.    243;  grants  of    the   sovereign  are  construed 

Jackson  v.  Reeves,  3  Caines,  293.     They  against  the  grantee  only  in  cases  of  mere 

shall,  however,  "  have  no  strict  or  narrow  donation,  and  not  where  there  is  a  valuable 

interpretation  for  the   overthrowing   of  consideration ;  that  the  rule  has  no  appli- 

them,"  but  a  "  liberal  and  favorable  con-  cation  in  cases  of  legislative  nants.     1 1 

struction  for  the  making  of  them  avail-  Pet.  597,  598.      It  is  just  and  reasonable 

able  in  law,  tuque  ad  plentiudinem,  for  the  that  the  construction  snould  be  favorable 

honor  of  the  king."     2  Inst.  496.    "And  to  the  nantee,  in  the  case  of  a  conveyance 

so  note,"  saith  Lord  Coke,  **  the  gravity  of  of  lands  by  the  sovereign  for  a  valuable 

the  ancient  sages  of  the  law  to  construe  consideration ;  but  where  exclusive   privi- 

the  king's  erant  beneficially  for  his  honor,  leges  are  given  to  an  individual  or  to  a 

and  the  relief  of  the  subject,  and  not  to  comiiany,  and  rights  conferred  restrictive 

make  any  strict  or  literal  construction  in  of  those  of  the  public  or  of  private  per- 

subversion  of  such  grants."    Molyn's  case,  eons,  the  construction,  in  cases  of  doubt 

6  Rep.  6  a.      See  dso  Churchwardens  of  or  ambiguity,  is  aeainst  the  grantee,  espe- 

St.  Saviour,  10  id.  67  b.     Accordingly,  cially  where  burdens  are  imposed  upon 

the  rule  in  question  is  of  less  weight  than  the  public,  as  in  the  case  of  rates  of  toll 

the  rule  that  an  instrument  should  be  sup-  imposed  for  the  benefit  of  a  company, 

ported  rather  than  defeated ;  and  is  not  In  Stourbridge  Can.  Co.  v.  Wheeley,  2 

applied  to  defeat  a  contract  entirely,  but  B.  &  Ad.  792,  where  a  right  of  taking  toll 

only  to  limit  the  extent  of  the  grant ;  for  was  gdven  to  a  company.  Lord  Tenterden 

a  grantor,  whether  king  or  subject,  is  used  the  following  language :  "  This,  like 

alwavs  held  to  have  intended  something  many  other  cases,  is  a  bargain  between  a 

by  his  grant.     "It  Ib  a  well-known  rule,  company  of  adventurers  and  the  ^ubUc, 

in  the  construction  of  private  grants,  if  the  terms  of  which  are  expressed  m  the 

the  meaning  of  the  words  be  doubtful,  to  statute ;  and  the  rule  of  construction  in 

construe  them  most  strongly  against  the  all  such  cases  is  now  fully  established  to 

grantor.     But  it  is  said  that  an  opposite  be  this :  that  any  ambiguity  in  the  terms 

rule  prevails  in  cases  of  grants  hy  the  of  the  contract  must  operate  against  the 

king ;  for  where  there  is  any  doubt,  the  adventurers,  and  in  favor  of  the  public ; 

construction  is  made  most  favorably  for  and  the  plaintiffs  can  claim  nothing  which 

the  king  and  against  the  grantee.     The  is  not  dearly  given  to  them  by  the  set." 

rule  is  not  disputed.     But  it  is  of  very  Blakemore  i;.  Glamorganshire  Can.  Nav. 

limited  application.     To  what  cases  does  1  Mrlne  &  K.  154, 162,  per  Lord  EldoH; 

it  apply  ?    To  such  cases  only  where  there  Qildart  o.  Gladstone,  1 1  East,  675,  665 ; 

is  a  real  doubt,  where  the  grant  admits  of  Leeds  and  Liverpool  Can.  Co.  v.  Hustler, 

two  interpretations,  one  of  which  is  more  1  B.  &  C.  424 ;  Barrett  v.  Stockton^  &c. 

688 


CH.  I.]   CONSTRUCTION  AND  INTERPRETATION  OP  CONTRACTS.   *  608 

tem^*  is,  that  men  may  be  supposed  to  take  care  of  themselves ; 
and  that  he  who  gives,  and  chooses  the  words  by  which  he  gives, 
ought  to  be  held  to  a  strict  interpretation  of  them,  rather  than  he 
who  only  accepts,  (o)  ^  But  the  reason  is  not  a  very  strong  one, 
nor  is  the  rule  of  special  value.  It  is  indeed  often  spoken  of  as 
one  not  to  be  favored  or  applied,  unless  other  principles  of  inter- 
pretation fail  to  decide  a  question.  ( je?)  It  is  of  course 
most  applicable  to  deeds-poll ;  (jq)  as,  *  if  tenant  in  fee-    *  508 

Railway  Ck>.  2  Man.  &  G.  134 ;  Parker  mere  makeweight,  and  is  rather  an  argn- 

r.  Great  Western  Railway  Co.  7  id.  253 ;  ment  than  a  reason."     See  also  Doe  t;. 

Mohawk  Bridge  Co.  v.  Utica  &  Sch.  R.  R.  Dodd,  5  B.  &  Ad.  689. 

Co.  6  Paige,  554.    In  Priestley  v.  Foolds,  (q)  The  reason  given  in  the  books  for 

5  Man.  &  G.  194,  in  the  case  of  a  legisla-  the  application  of  this  rale  to  deeds-poll, 
tive  grant  to  a  company  snch  as  those  and  not  to  indentures,  is  that  in  deeds-poU 
above  mentioned,  CoUman,  J.,  said  *  "  The  the  words  are  the  words  of  the  grantor 
words  of  the  act  must  be  considered  as  alone,  while  in  indentures  thev  are  the 
the  language  of  the  company,  which  ought  words  of  both  parties.  2  Bl.  Com.  380 ; 
to  be  construed  fortius  contra  proferentem/*  Browning  p.  Beston,  Plowd.  134.  The 
—  This  role  of  construction.  "  coidra  profer-  distinction  seems,  however,  to  be  in  a  good 
entem"  is  applied  in  pleading.  Bac  Max  degree  without  foundation.  It  is  true  tlukt 
Reg.  3 ;  but  is  not  applied  to  wills .  nor  the  words  of  a  deed-poll  axe  the  words  of 
to  statutes,  verdicts,  judgments,  &c.,  which  the  grantor  alone,  but  it  is  not  true  that 
are  not  words  of  parties.    lb.  the  words  of  an  indenture  are  the  words 

(o)  Per  Aidereon,  B.,  in  Meyer  o.  Isaac,    of  both  parties  in  any  such  sense  as  to 

6  M.  &  W.  612.  make  the  rule  in  question  inapplicable. 

(p)  "It  is  to  be  noted/'  saith  Lord  See  Oawdv,  arguendo,  in  Browning  v.  Bes- 
Baoon,  **  that  this  rule  is  the  last  to  be  re-  ton.  Plowd.  136.  Words  of  exception  or 
sorted  to,  and  is  never  to  be  relied  upon  reservation  in  any  instrument  Are  regarded 
but  where  all  other  rules  of  exposition  of  as  the  words  of  the  party  in  whose  favor 
words  fail;  and  if  any  other  come  in  the  exception  or  reservation  is  made, 
place,  this  giveth  place.  And  that  is  a  Lofield's  case.  10  Rep.  106  b;  Hill  v. 
point  worthy  to  be  observed  generally  in  Grange,  Plowd.  171;  Blackett  v.  Royal 
the  rules  of  the  law,  that  when  they  en-  Exch.  Ass.  Co.  2  Cromp.  &  J.  244,  251 ; 
counter  and  cross  one  another  in  any  case,  Donnell  p.  Columbian  Ins.  Co.  2  Sum- 
it  be  understood  which  the  law  holdeth  ner,  366,  381;  Palmer  v.  Warren  Ins. 
worthier,  and  to  be  preferred ;  and  it  is  Co.  1  Story,  360.  And  they  would  be 
in  this  particular  very  notable  to  consider,  construed  against  such  pu^.  Id. ;  Car- 
that  this  being  a  rule  of  some  strictness  disnn  v,  Aimitage,  2  B.  &  C.  197 ;  Bullen 
and  rigor,  doth  not  as  it  were  its  office,  p.  Denning,  5  id.  842;  Jackson  v.  Hudson, 
but  in  absence  of  other  rules  which  are  of  3  Johns.  387 ;  House  t;.  Palmer,  9  Ga. 
more  eqnitr  and  humanity."  Bac.  Max.  497;  Jackson  v.  Lawrence,  11  Johns.  191. 
Reg.  3.  See  also  Love  v.  Pares,  13  East,  Separate  covenants  in  an  indenture  on  the 
80.  So  in  Adams  o.  Warner,  23  Vt.  411,  part  of  the  lessor  and  lessee,  and  indeed 
412,  Mr.  Justice  Retifidd  said :  **  This  role  any  stipulation  on  the  part  of  either  party 
of  construction  is  not  properly  applicable  to  an  agreement,  would  be  regarded  as  the 
to  any  case,  but  one  ox  strict  eifuioooaiion,  covenants  and  stipulations  of  the  party 
whare  the  words  used  will  bear  either  one  bound  to  do  the  tiling  agreed  upon,  and 
of  two  or  more  interpretations  equally  the  rule  of  construction ''ronrra  proferef 
well.  In  snch  a  case  If  there  be  no  other  tern, '  would  apply  to  such  cases,  subject  to 
le^timate  mode  of  determining  the  equi*  all  the  limitations  which  properly  belong  to 
poise,  this  rule  might  well  enough  decide  it.  **  It  is  certainly  trae,^say8  Lord  Elaon^ 
the  case.  In  all  other  cases,  where  this  "  that  the  words  of  a  covenant  are  to  be 
rule  of  ooottruction  is  dragged  in  by  way  taken  most  strongly  against  the  cove* 
of  argument, — and  that  is  almost  always  nantot ;  but  that  must  be  qualified  by  the 
where  it  happens  to  fall  on  the  side  which  observation  that  a  due  regard  must  be  paid 
we  desire  to  support, — it  is  used  as  a  to  the  intentton  of  the  p^es,  as  collected 

^  Thus  an  obscure  contract  also  is  to  be  interpreted  most  strongly  against  the  psrt^ 
making  it    Wetmore  v.  Patdson,  45  Mich.  439. 
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simple  grants  an  estate  ^^for  life,"  it  is  held  to  be  for  the 
life  of  the  grantee,  (r)  Where  there  is  an  indenture,  the  words 
may  be  taken  as  the  words  of  both  parties.  But  if  in  fact  one  gives 
and  the  other  receives,  the  same  rule  applies  as  in  case  of  deeds- 
poll.  (•)  As  if  two  tenants  in  common  grant  a  rent  of  twenty 
shillings,  the  grantee  takes  forty,  or  twenty  from  each ;  but  if  they 
reserve  in  a  lease  twenty  shillings,  they  take  only  the  twenty,  or 

ten  each,  (f)  And,  in  general,  if  a  deed  may  enure  to  ser- 
*  509    eral  different  purposes,  he  to  *  wliom  it  is  made  may  elect 

in  what  way  to  take  it.  (u)  Thus,  if  an  instrument  may 
be  either  a  bill  or  promissory  note,  the  holder  may  elect  which  to 
consider  it.  (v)  So  if  a  carrier  gives  two  notices  limiting  his 
responsibility,  he  is  bound  by  that  which  is  the  least  favorable  to 
himself,  (tr)  So  a  notice  imder  which  one  claims  a  general  lien 
is  to  be  construed  against  the  claimant.  The  same  rule,  we 
think,  applies  to  the  case  of  an  accepted  guaranty,  though  upon 
this  point  the  authorities  are  somewhat  conflicting,  (x) 

from  the  whole  context  of  the  ioetnunent."  think  that  it  is  the  duty  of  the  partj  who 

Browning  v.  Wright,  S  B.  &  P.  S8 ;  Earl  takes  each  a  secaricy  to  see  that  it  la 

of  ShrewsbnxT  v.  Gonld,  2  B.  &  Aid.  487,  couched  in  each  words' as  that  the  partj  so 

494;  Barton  v.  Fitsgendd,  1 5  East,  630, 546.  giring  it  tmj  distinctly  understand  to  what 

(r)  Co.  Litt.  42  a.  extent  he  is  binding  himself.  ...  It  is 

{$)  See  ftfpra,  n.  (a).  not  unreasonable  to  expect  from  a  partj 

(I)  Browning  v.  Boston,  Plowd.  140 ;  who  is  furnishing  goods  on  the  faith  of 

Throckmorton  r.  Tracy,  id.  161 ;  Hill  t\  a  guaranty,  that  he  will  take  the  ffoaranty 

Grange,  id.  171 ;  Chapman  v.  Dalton,  id.  in  terms  which  shaU  plainly  and  inteUi- 

269 ;  Shep.  Touch.  98 ;  Co.  litt.  197  a.  gibly  point  out  to  the  party  ffiying  the 

(h)  Shep.  Touch.  88;  Heywood's  case,  guaranty  the  extent  to  whicn  he  expects 

2  Bep.  36  b ;  Jackson  v.  Hudson,  8  Johns,  that  the  liability  is  to  be  carried."    And 

387 ;  Jackson  v.  Blodget,  16  id.  172,  178.  see,  to  the  same  effect,  MelyiUe  r.  Hay- 

(r)  Edis    r.  Bury,    6    B.  &  C.  438;  den,  3  B.  &  Aid.  693.    On  the  other  hand. 

Block  V,  BeU,  I  Moody  &  R.  149 ;  Miller  in  the  latter  case  of  Meyer  t;.  Isaac,  6  M. 

V.  Thompson,  4  ScoU,  ».  R.  204.  &  W.  605,  4  Jur.  437,  the  counsel  lor  the 

{w)  Munn  v.  Baker,  2  Stark.  266.   See  defendant  haying  cited  Nicholson  v.  Paset, 

also  ante,  yol.  ii.  p.  *  262,  n.  (;r).  Parke,  B.,  said :  **  Can  you  find  any  other 

(x)  Some  judges  haye  been  of  opinion  authority  in  fayor  of  that  rule  of  construe- 
that  the  contract  of  guaranty  is  a  contract  tion  ?  it  certainly  is  at  yariance  with  the 
strietimmi  Jurity  and  to  be  construed  in  general  principles  of  the  common  law, 
fayor  of  the  guarantor.  Thus,  in  Nichol-  that  worus  are  always  to  be  taken  most 
son  9.  Paget,  1  Cromp.  &  M.  48,  where  strongly  against  the  party  using  them, 
the  words  were :  "  I  hereby  agree  to  be  Here  is  a  guaranty  in  the  snape  of  a  letter 
answerable  for  the  payment  of  £60  for  B,  written  by  cLe  defendant,  with  a  view  of 
in  case  B  does  not  pay  for  the  grib,  &c.,  inducing  the  plaintiff  to  giye  credit  to  a 
which  he  receiyes  from  you,  and  I  wiU  particular  person.  Now,  a  guaranty  is 
pay  the  amount,"  the  Court  of  Exchequer  one  of  that  class  of  oblisations  whicn  is 
Md  that  this  was  not  a  continuing  guar-  only  binding  on  one  of  we  parties  when 
anty.  And  BayUy^  B.,  said  :  "  Tms  is  a  the  other  chooses  by  hit  own  act  to  make 
contract  of  guaranty,  which  is  a  cofatract  it  binding  on  him  also.  This  instrument 
of  a  peculiar  description ;  for  it  is  not  a  con-  only  contains  the  words  of  one  of  the  par- 
tract  which  a  party  is  entering  into  for  the  ties  to  it,  namely,  of  the  defendant ;  and 
payment  of  his  own  debt,  or  on  his  own  be-  does  not  affect  the  plaintiff  until  he  acts 
half ;  but  it  is  a  contract  which  he  is  en-  upon  it  by  supplying  the  goods."  And 
taring  into  for  a  third  person ;  and  we  AUt$r$(m,  £.,  in  oelivaiing  the  judgment 
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*In  cases  of  mutaal  gift  or  mutual  promise,  where  *610 
neither  party  is  more  the  giver  or  imdertaker  than  the 
other,  this  rule  would  have  no  application,  (y)  Nor  does  it  seem 
that  it  is  permitted  to  effect  the  construction  when  a  third  party 
would  be  thereby  injured.  As  if  tenant  in  tail  make  a  lease  ^'  for 
life  '*  generally,  this  shall  be  construed  to  be  a  lease  for  the  life 
of  the  lessor,  that  the  reversioner  may  not  suffer,  (z)  Another 
reason  is,  that  a  tenant  in  tail  cannot  legally  grant  a  lease  for 
another's  life,  and  the  rule  of  Lord  Coke  is  applied ;  namely,  that 
an  intendment  which  stands  with  the  law  shall  be  preferred  to 
one  which  is  wrongful  and  against  the  law.  (a)  This  rule,  that 
words  shall  be  construed  ^  eontra  proferentem^^*  was,  says  Lord 
Bacon,  ^^  drawn  out  of  the  depth  of  reason ; "  (6)  but  we  have  al- 
ready intimated  that  it  is  among  those  principles  of  interpretation 
which  have  the  least  influence  or  value. 

No  precise  form  of  words  is  necessary  even  in  a  spe- 
cialty, (c)    *  Thus,  words  of  recital  in  a  deed  will  consti-    *  611 

of  the  court,  aaid:  "There  is  conBiderable  tion  of  an  obligation  is  considered  as  the 

difficoltv  in  reconciling  all  the  cases  on  language  of  trie  obligee,  and  so  is  con- 

this   subject;   which    principall/   arises  stmed  in  favor  of  the  obligor.    In  the 

from  the  ftust  that  they  are  not  qnite  at  lanj^uage  of  Baldwin,  C.  J.,  and  Fitiherbert, 

one  on  the  principle  to  be  followed  in  de-  J.,  in  Bold  v.  Molinenx,  Bver,  14  b,  17  a, 

ciding  questions  of  this  sort ;  some  laying .  "  every  condition  of  an  obligation  is  as  a 

it  down  that  a  liberal  construction  ouffht  defeasance  of  the  obligation,  as  well  as  if 

to  be  made  in  favor  of  the  person  givmg  the  obligation  were  single,  and  after  the 

the  guaranty ;  and  others  that  it  ought  to  obligee  made  indentures  of  defeasance, 

be  in  favor  of  the  party  to  whom  it  is  and  it  is  all  one,  for  the  condition  is  the 

given ;   which  was  the  rule  adopted  by  assent  and  agreement  of  the  obligee,  and 

the  Court  of  Queen's  Bench  in  Mason  v,  made  for  the  benefit  of  the  obligor,  and 

Pritchard.    Now,  the  generally  received  for  that  reason  it  shall  always  m  taken 

principle  of  law  is,  that  the  party  making  most  favorably  for  the  obligor :  as  if  a 

any  instrument  should  take  care*  so  to  ex-  man  be  bound  in  an  obligation  to  pay  ten 

press  the  nature  of  his  own  liability,  as  pounds  before  such  a  [feast]  day,  tne  obli- 

that  he  may  not  be  bound  beyond  what  it  gor  is  not  bound  to  pay  it  till  the  last  in- 

was  his  intention  he  should  be,  and,  on  stant  of  the  next  day  preceding  the  feast, 

the  other  hand,  that  the  partv  who  re-  for  he  hath  all  that  time  for  his  liberty  of 

ceives  the  instrument,  and  on  tne  faith  of  payment.    So  is  the  law,  if  I  be  bound  to 

it  parts  with  his  goods,  which  he  would  you  on  condition  to  pay  ten  pounds  before 

not,  perhaps,  have  parted  with  otherwise,  the  feast  of  St.  Thomas,  and  there  are 

and  IS,  moreover,  not  the  person  by  whom  two  feasts  of  St.  Thomas,  the  latest  feast 

the  words  of  the  instrument  constituting  is  that  before  which  I  am  bound  to  pay, 

the  liability  are  used  at  all,  should  have  and  not  sooner,  for  that  is  most  for  my 

that  instrument  construed  in  his  favor,  advantage."    See  also  Shop.  Touch.  875, 

If,  therefore,  I  were  obliged  to  choose  be-  376  ;    Powell    on    Contracts,   896,   897  ,* 

tween  the  two  conflicting  principles  which  Laughter's  case,  5  Rep.  28  a. 

have  been  laid  down  on  this  subject,  I  Iz)  Co.  Litt.  42  a. 

should  rather  be  disposed  to  agree  with  that  la )  See  anUf  p.  *  500,  note  (r ). 

given  in  Mason  r.  Pritchiird,  than  with  the  lb)  Bac.  Max.  Keg.  3. 

opinion  of  Bayley,  B.,  in  Nicholson  v.  (c)  "In  our  law,     says  Catliiw,  Ser- 

Paget."    See  also  Mason  v.  Pritchard,  19  leant,  arguendo,  in  Browning  t;.  Beston, 

East,  227 ;  Hargreave  v,  Smee,  6  Bing.  244.  Plowd.  140,  *'  if  any  persons  are  agreed 

And  see  ante,  voL  ii.  p.  *  21,  and  notes.  upon  a  thing,  and  words  are  expressed  or 

(^)  Co.  Litt.  42  a,  188  a.    Tha  condi-  written  to  make  the  agreement,  although 
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tute  an  agreement  between  the  parties  on  which  an  action  of 
covenant  may  be  maintained.  ((2)  And  the  recital  in  a  deed 
of  a  previous  agreement  is  equivalent  to  a  confirmation  and  re- 
newal of  the  agreement,  (e)  And  words  of  proviso  and  condition 
will  be  construed  into  words  of  covenant,  when  such  is  the  appar- 
ent intention  and  meaning  of  the  parties.  (/)  And  even  words  of 
reservation  and  exception  in  a  lease  have  been  held  to  operate  as 
a  grant  of  a  right,  (y)  So  a  license  may  have  effect  as  a  grant 
of  an  incorporeal  hereditament,  if  it  be  sealed  and  delivered,  and 
authorizes  the  party  to  whom  it  is  made  to  go  on  the  licensor's 
land,  and  make  some  use  of  the  land  to  his  own  profit.  Not  so 
if  it  be  only  a  license  to  do  some  particular  act,  as  to  hunt  in  a 
man's  park.  The  distinction  between  these  is  not  always  ob- 
vious ;  and  the  same  license  may  operate  as  a  grant  as  to  some 
things,  and  as  a  mere  license  as  to  other  things,  (h) 

they  are  jiot  apt  and  nBaal  words,  jet  if  been  held  eeeential  to  the  conadtation  of  a 
they  have  subBtance  in  them  tending  to  condition.    In  the  absence  of  any  of  theee, 
the  effect  propose<^  the  law  will   take  it  is  not  pennitted  to  work  the  aestmctive 
them  to  be  of  the  same  effect  as  nsnal  effect  the  law  otherwise  attribntes  to  it/' 
words ;  for  the  Uw  always  regards  the  Per  Bell^  J.,  in  Paschall  v.  Passmore,  15 
intention  of  the  parties,  and  will  apply  Penn.  St  295,  307. 
the  words  to  that  which,  in  common  pre-  (o)  Thus,  in  Wickham  v.  Hawker,  7 
somption,  may  be  taken  to  be  their  intent.  M.  &  W.  63,  A  and  B  conveyed  to  D  and 
And  snch   laws  are  very  commendable,  his  heirs  certain  lands,  excepting  and  re- 
For  if  the  law  should  be  so  precise  as  al-  gerving  to  A,  B,  and  C,  their  heirs  and  as- 
wavs  to  insist  upon  a  peculiar  form  and  signs,  liberty  to  come  into  and  upon  the 
order  of  words  in  agreements,  and  would  lands,  and  there  to  hawk,  hunt,  fish,  and 
not  regard  the  intention  of  the  parties  fowl:  Held,  that  this  was  not  in  law  a 
when  it  was  expressed  in  other  words  of  reterwUion  properly  so  called,  but  a  new 
substance,  but  would  rather  apply  the  in-  grant  by  D  (wqo  executed  the  deed)  of 
tention  of  the  parties  to  the  order  and  the  liberty  therein  mentioned,  and  there- 
form  of  words,  tnan  the  words  to  the  in-  fore  that  it  might  enure  in  favor  of  C  and 
tention  of  the  parties,  such  law  would  be  his  heirs,  although  he  was  not  a  party  to 
more  full  of  form  than  of  substance.    But  the  deed.    See  also  Doe  d.  Douglas  r. 
our  law,  which  is  the  most  reasonable  law  Ix)ck,  2  A.  &  £.  705,  743. 
upon  earth,  reguds  the  effect  and  substance          (A)  Wood  v,  Leadbitter,  13  M.  &  W. 
of  words  more  than  the  form  of  them,  845;  Woodward  v.   Seeley,  11    111.  157; 
and  takes  the  substance  of  words  to  imply  Cook  v.  Steams,  11  Mass.  533.    The  dis- 
the  form  thereof,  rather  than  that  the  in-  tinction  between  a  license  which  ia  coup- 
tent  of  the  parties  should  be  void."    And  led  with  a  grant,  and  a  license  whicn 
see  Tench  v.  Cheese,  6  De  O.,  M.  &  G.  operates  merelv  as  a  license,  is  admirably 
453,  31  Eng.  L.  &  £q.  392,  397,  per  Cran-  stated  by  Lord  Chief  Justice  VaughoH,  m 
worth,  L.  C.  Thomas  v.  SorreU,  Vauffh.  330,  351.    *' A 
Id)  Severn  v.  Clerks,  2  Leon.  122.  dispensation  or  license,    says  he,  "prop- 
(e)  Barfoot  v.  Freswell,  3  Eeble,  465 ;  erly  passeth  no   interest,  nor  alters   or 
Saltoum  V.  Uoustoun,  1  Bing.  433 ;  Samp-  transfers  property  in  anything,  but  onl^ 
son  t*.  Easterby,  9  B.  &  C.  505.  makes  an  action  lawful,  which  without  it 
(/)  Clapham  v.  Moyle,  1  Lev.  155,  1  has  been  unlawful;  as  a  license  to  go  be- 
Keble,  842,  Shep.  Touch.    122;    Huff  v.  yond  the  seas,  to  hunt  in  a  man's  park, 
Nickerson,  27  Me.  106.    *'  Where  the  Ian-  to  come  into  his  house,  are  only  actions 
ll^nage  of  an  agreement  can  be  resolved  which,  without  license,  had  been  unlaw- 
uto  a  covenant,  the  judicial  inclination  ful.    But  a  license  to  hunt  in  a  man's 
is  so  to  construe  it ;  and  hence  it  has  re-  park,  and  carry  away  the  deer  killed  to 
suited,  that   certain  features  have  ever  tiis  own  use;  to  cut  down  a  tree  in  a 
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*  Even  a  bond  maj  be  made  without  the  words  ^^  held    *  512 
and  firmly  obliged,"  although  they  are  technical  and  usual. 
Any  writing  under  seal  which  acknowledges  a  debt,  or  indicates 
that  the  maker  intends  to  be  bound  to  the  payment  of  a  definite 
sum  of  money,  would  be  construed  as  a  bond,  (t) 

A  question,  to  which  we  have  already  alluded,  whether  parties 
have  by  a  certain  instrument  made  a  lease,  or  only  an  agreement 
for  a  future  lease,  sometimes  presents  very  considerable  difficulty. 
There  do  not  seem  to  be  any  fixed  and  precise  rules  which  will 
always  suffice  to  decide  this  question.  Indeed  each  case  must  be 
determined  upon  its  own  merits ;  and  little  more  can  be  said  by 
way  of  rule,  than  that,  wherever  the  obvious  and  natural  inter- 
pretation of  the  words  used  would  indicate  the  intention  of  the 
party  actually  in  possession  to  divest  himself  thereof  forthwith,  in 
favor  of  the  other  who  is  to  come  into  possession  under  him  for  a 
definite  time,  these  words  will  constitute  an  actual  lease  for  years, 
although  the  words  used  may  be  more  proper  to  a  release  or  cove- 
nant, or  to  an  agreement  for  a  subsequent  lease.  But  if  the  whole 
instrument,  fairly  considered,  indicates  that  it  is  only  the  purpose 
and  agreement  of  the  parties  hereafter  to  make  such  a  lease,  then 
it  must  be  construed  as  only  such  agreement,  although  some  of 
the  language  might  indicate  a  present  lease.  (/) 

man's  jf^roond,  and  to  cany  it  away  the  yean  as  effectoaUy  as  if  the  most  proper 
next  day  alter  to  his  own  nse,  are  li-  and  pertinent  words  had  been  made  use 
censes  as  to  the  acts  of  hunting  and  cat-  of  for  that  purpose ;  and,  on  the  contrary, 
ting  down  the  tree ;  bnt  as  to  the  carrying  if  the  most  proper  and  authentic  form  of 
away  of  the  deer  killed,  and  tree  cut  words,  whereby  to  describe  and  pass  a  pree- 
down,  they  are  grants.  So  to  license  ent  lease  for  years,  are  made  use  of,  yet  if 
a  man  to  eat  my  meat,  or  to  fire  the  wood  upon  the  whole  deed  there  appears  no  such 
in  my  chimney  to  warm  him  by,  as  to  intent,  bnt  that  they  are  only  preparatory 
the  actions  of  eating,  firing  my  wood,  and  and  relative  to  a  future  lease  to  be  made, 
warming  him,  they  are  licenses ;  but  it  is  the  law  will  rather  do  violence  to  the  words 
consequent  necessarily  to  those  actions  than  break  through  the  intent  of  the  par- 
that  my  property  be  destroyed  in  the  meat  ties ;  for  a  lease  for  years  being  no  other 
eaten  and  in  the  wood  burnt ;  so  as  in  some  than  a  contract  for  the  possession  and  prof- 
cases  by  conseouent  and  not  directly,  and  its  of  the  lands  on  the  one  side,  and  a  rec- 
as  its  effect,  a  dispensation  or  license  may  ompense  of  rent  or  other  income  on  the 
destroy  and  alter  property/'  other,  if  the  words  made  use  of  are  suffi- 

(i)  Dodson  V.  Kayes,  Yelv.  193;  Core's  dent  to  prove  such  a  contract,  in  what 

case.  Dyer,  20  a.  form  soever  they  are  introduced,  or  how- 

ij)  **  It  may  be  laid  down  for  a  rule,"  ever  variously  applicable,  the  law  caUs  in 

says  Lord  Chief  Baron  Gilbert,  "that  what-  the  intent  of  the  parties,  and  models  and 

ever  words  are  sufficient  to  explain  the  in-  eovems  the  words  accordingly.''  Bac.  Abr. 

tent  of  the  parties,  that  the  one  shall  di-  tit.  Leases  (K.).    See  also,  jor  a  full  dis- 

▼eat  himself  of  the  possession,  and  the  cussion  of  this  subject  and  an  analysis  of 

other  oome  into  it  for  such  a  determinate  the  cases,  Piatt  on  Leases,  pt.  3,  'ch.  4, 

time,  such  words,  whether  they  run  in  the  sec.  3 ;  Taylor's  Landlord  and  Tenant, 

form  of  a  license,  covenant,  or  agreement,  §  37  ef  seq. ;  and  the  late  case  of  Stratton 

are  of  themselves  sufficient,  and  will  in  v.  Pettit,  16  C.  B.  420, 30  £.  L.  &  £.  479. 
coDStnictioii  of  law  amount  to  a  lease  for 
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*  513  *  All  legal  instruments  should  be  griunmatically  written, 
and  should  be  construed  according  to  the  rules  of  gran^ 
mar.  But  this  is  not  an  absolute  rule  of  law.  On  the  contrary, 
it  is  so  far  immaterial  in  what  part  of  an  instrument  any  clause  is 
written,  that  it  will  be  read  as  of  any  place  and  with  any  context, 
and,  if  necessary,  transposed,  in  order  to  give  effect  to  the  certain 
meaning  and  purpose  of  the  parties.  (A:)  Still  this  will  be  done 
only  when  their  certain  and  evident  intent  requires  it.  Inaccu- 
racy or  confusion  in  the  arrangement  of  the  parts  and  clauses 
of  an  instrument  is,  therefore,  always  dangerous ;  because  the  in- 
tent may  in  this  way  be  made  so  uncertain  as  not  to  admit  of  a 
remedy  by  construction.  (0  Generally,  all  relative  words  are 
read  as  referring  to  the  nearest  antecedent,  (m)  But  this  rule 
of  grammar  is  not  a  rule  of  law,  where  the  whole  instrument 
shows  plainly  that  a  reference  was  intended  to  an  earlier  antece- 
dent, (n) 

So,  it  is  a  general  proposition,  that  where  clauses  are  repugnant 
and  incompatible,  the  earlier  prevails  in  deeds  and  other  instru- 
ments inter  vivo»^  if  the  inconsistency  be  not  so  great  as  to 
avoid  the  instrument  for  uncertainty,  (o)     But  in  the  construc- 


(k)  Per  Butter y  J.,  in  Duke  of  North-  for  the  quiet  enjoyment  of  the  premi 
nmberland  v.  Errington,  5  T.  R.  526.  by  B,  his  executors,  &e.,  during  ttie  nata- 
Thu0,  if  a  man  in  the  month  of  February  ral  life  of  A,  it  was  h/dd,  that  the  word 
make  a  lease  for  years,  reserving  a  yearly  '  his '  in  the  demising  clanse  must  be  re- 
rent  payable  at  the  feasts  of  St.  liiichael  ferred  to  A,  the  grantor,  and  not  to  B, 
the  Archangel  [Sept.  29],  and  the  Annun-  though  his  name  was  the  last  antecedent, 
ciation  of  our  Laay  [March  25],  during  Doe  ?7.  Dodd,  5  B.  &  Ad.  689.  In  scrre 
the  term,  the  law  shall  make  transposition  facias  against  bail,  the  notice  to  the  de- 
of  tlie  feasts,  uamely,  at  the  feasts  of  the  fendant  was  dated  on  the  Sd  day  of  Octo- 
AnnuDciation  and  St.  Michael  the  Arch-  ber,  1842,  and  stated  that  the  execution 
augel,  that  the  rent  may  be  paid  yearly  was  returnable  on  the  3d  Tuesday  of  Octo- 
during  the  term.  Co.  Litt.  21 7  b.  See  ber  next.  Held,  that  the  word  '*  next "  re- 
also  1  Jarman  on  Wills,  437  et  seq.  ferred  to  the  3d  Tuesday  of  the  month, 

(/)  "  Note,  reader,"  saith  Lord  Coke,  and  not  to  the  month,  and  that  it  was  sof- 

"  although  mala  grammatica  non  vitiat  in-  ficient.    Nettleton  v,  Billings,  13  N.  H. 

strumentaf  yet  in  expositione  instrumentorum  446.     See  Osgood  v.  Hutchins,  6  id.  374 ; 

mala  grammatica,  quod  fieri  possit,  vitanda  Prescot  v. ,  Cro.  Jac.  646  ;   Buckley 

est."    Finch's  case,  6  Rep.  39.  v.  Guildbank,  id.  678 ;  Bunn  v.  ThonuM, 

(m)  Com.  Dig.tit.  Parol8(A.  14);  Jenk.  2  Johns.   190;    Tompkins  r.   Corwin,  9 

Cent.  180;  Bold  ?'.  Molineux,  Dyer,  14  b;  Cowen,  255.    The  rule  is,  adrproximum 

Baring  v.  Christie,  5  East,  398 ;   Rex  v.  antecedens   fiat    relatio,   si   sententia    ntm 

Inhabitants  of  St.  Mary's,  1  B.  &  Aid.  327.  impediat.    Bold  v.  Molineux,  Dyer,  14  b. 

(n)  Guier's  case,  Dyer,  46  b ;  Carbonel         (o)  Shep.  Touch.  88;  Cother  v.  Mer- 

t\  Davies,  1  Stra.  394 ;  Staniland  v.  Hop-  rick,  Hardw.  94 ;  Carter  v.   Kungstead, 

kiu8^9  M.  &  W,  178,  192;  Gray  v.  Clark,  Owen,  84;   Doe  v.  Bigcs,  2  Taunt.  109. 

1 1  Vt.  583.    Where  A  demises  to  B,  for  In  the  body  of  a  deed  of  settlement  were 

the  term  of  his  natural  life,  the  demise  is,  these  words  :    "  £1,000   sterling,   lawful 

prima  Jade,  for  the  life  of  B.    But  where  money  of  Ireland."    The  Vice^hanceUor, 

A  demised  to  B,  his  executors  and  admin-  in  giving  judgment  in  the  case,  said :  **  It 

istrators,  for  the  term  of  his  natural  life,  beine  then  impossible  to  affix  a  meaniiiff 

aud  the  lease  contained  a  covenant  by  A  to  the  words,   '  sterling  lawful  money  <3 
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tion  *  of  wills,  it  has  been  said  that  the  latter  cause  pre-  *  514 
vails,  on  the  ground  that  it  is  presumed  to  be  a  subsequent 
thought  or  purpose  of  the  testator,  and  therefore  to  express  his 
last  will,  (i?) 

An  inaccurate  description,  and  even  a  wrong  name  of  a  person, 
will  not  necessarily  defeat  an  instrument.  But  it  is  said  that  an 
error  like  this  cannot  be  corrected  by  construction,  unless  there 
is  enough  beside  in  the  instrument  to  identify  the  person,  and 
thus  to  supply  the  means  of  making  the  correction.  That  is,  tak- 
ing the  whole  instrument  together,  there  must  be  a  reasonable 
certainty  as  to  the  person.  It  is  also  said,  that  only  those 
cases  fall  within  the  rule  in  which  the  description  so  far  *  as  *  515 
it  is  false  applies  to  no  person,  and  so  far  as  it  is  true  ap- 
plies only  to  one.  But  even  if  the  name  or  description,  where 
erroneous,  applies  to  a  wrong  person,  we  think  the  law  would  per- 
mit correction  of  the  error  by  construction,  where  the  instrument, 
as  a  whole,  showed  certainly  that  it  was  an  error,  and  also  showed 

IreUmd/  taken  altogether,  I  must  deal 
with  them  according  to  the  role  of  law  as 
to  constraint  a  dm! ;  which  is,  that  if 
^oa  find  the  nrst  words  have  a  clear  mean- 
ing, hat  those  that  foUow  are  inconsistent 
with  them,  to  reject  the  latter/'  Cope  v. 
Cope,  15  Sim.  118  See  White  v.  Han- 
COCK,  S  C.  B.  830 ;  Hardman  v.  Hardman, 
Cro.  EUz.  886;  Yoade  v.  Jones,  13  M.  & 
W.  534.  If  ao^hing  be  granted  generalljr, 
and  there  follow  restrictive  words,  which 
go  to  destroy  the  grant,  they  are  rejected 
as  beine  repugnant  to  that  which  is  first 
granteoT  See  Stokely  t^.  Batler,  Hob. 
1 68, 1 79, 1 73,  F.  Moore,  880.  Not  so,  how- 
ever,  where  the  words  that  foUow  are  only 
explanatory,  and  are  not  repngnant  to  the 
grant;  as  in  case  of  a  feoffment  of  two 
acres,  habendum  the  one  in  fee,  and  the 
other  in  tail,  the  habendum  only  explains 
the  manner  of  taking,  and  does  not  re- 
strain the  gift.  Jackson  17  Ireland,  3  Wend. 
99, 23  Am.  Jar.  277,  278.  Where  the  con- 
dition of  a  bond  for  the  payment  of  money 
is,  that  the  bond  shall  be  void  if  the  money 
'   not  paid,  it  is  held,  that  the  condition  is 


void  for  repugnancy.  Mills  r.  Wright,  1 
Freem.  247,  nom.  Wells  v.  Wright,  2  Mod. 
285;  Wells  v.  Tregosan,  2  Salk.  463,  11 
Mod.  191 ;  Yemon  v.  Alsop,  1  Lev.  77, 
6id.  105 ;  Gaily  v.  Gully,  1  Hawks,  20 ; 
Stockton  V.  Tomer,  7  J,  J.  Marsh.  192. 
In  39  H.  6,  10  a,  pi.  15,  it  is  said  by  Little- 
ten  to  have  been  adjudged  that  sacn  a  con- 
dition was  good,  and  that  a  plea  to  an  ac- 
tion on  the  bond,  that  the  defendant  had 
not  paid  the  money,  was  a  good  bar.    And 


Prisct  affirmed  the  case,  and  said  that  be 
was  of  coansel  in  the  matter  when  he  was 
Serjeant.  But  that  decision  cannot  now 
be  considered  as  law.  Where,  however, 
the  payee  of  a  note,  at  the  time  it  was 
signed  by  the  makers,  and  as  a  part  of  the 
same  transaction,  indorsed  thereon  a  prom 
ise  "  not  to  compel  payment  thereof,  but 
to  receive  the  amount  when  convenient 
for  the  promisors  to  pay  it,"  it  was  heldy 
that  the  indon»ement  must  be  taken  as 
part  of  the  instrument,  and  that  the  payee 
never  could  maintain  an  action  thereon. 
Barnard  v.  Cashing,  4  Met.  230.  It  has 
been  laid  down,  that  where  A  grants  land 
to  B,  and  afterwards  in  the  same  deed  he 
irrants  the  same  land  to  C,  the  grantee 
first  named  takes  the  whole  land.  Jenk. 
Cent.  256.  If  the  inconsistency  between 
parts  of  an  instrument  is  such  as  to  render 
Its  meaning  wholly  onoertain  and  insensi- 
ble, it  will  be  void.  Doe  v,  Fleming,  5 
Tyrw.  1013. 

ip)  Shep.  Touch.  88;  Co.  Litt.  112  b; 
Paramour  v.  Yardley,  Plowd.  541 ;  Doe  r. 
Biggs,  2  Taunt.  109 ;  Constantine  v.  Con- 
stantine,  6  Ves.  100;  Sherratt  v.  Bentley, 
2  Mylne  &  K.  149;  1  Jarman  on  Wills, 
411.  "  If  I  devise  my  land  to  J.  S.,  and 
afterwards  by  the  same  will  I  devise  it  to 
J.  D.,  now  J.  S.  shall  have  nothing,  bo- 
cause  it  was  my  last  will  that  J.  D.  should 
have  it."  Per  Anderson,  C.  J.,  in  Carter 
r.  Kungstead,  Owen.  84.  But  see,  w  to 
this  doctrine,  Paramour  v.  Yardley,  Plowd. 
541,  note  {d);  Co.  Litt.  112  b,  note  (1); 
23  Am.  Jur.  277,  278. 
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with  equal  certainty  how  the  error  might  and  shoold  be  cor- 
rected. (5)  * 

The  law,  as  we  have  already  had  occasion  to  say  in  reference  to 
various  topics,  frequently  supplies  by  its  implications  the  wants  of 
express  agreements  between  the  parties.  But  it  never  overcomes 
by  its  implications  the  express  provisions  of  parties,  (r)  If  these 
are  illegal,  the  law  avoids  them.  If  they  are  legal,  it  yields  to 
them,  and  does  not  put  in  their  stead  wliat  it  would  have  put  by 
implication  if  the  parties  had  been  silent.  The  general  ground  of 
a  legal  implication  is,  that  the  parties  to  the  contract  would  have 
expressed  that  which  the  law  implies,  had  they  thought  of  it,  or 
had  they  not  supposed  it  was  unnecessary  to  speak  of  it  because 
the  law  provided  for  it.  But  where  the  parties  do  themselves 
make  express  provision,  the  reason  of  the  implication  fails. 

If  the  parties  expressly  provided  not  anything  different,  but  the 
very  same  thing  which  the  law  would  have  implied,  now  this  pro- 
vision may  be  regarded  as  made  twice ;  by  the  parties  and  by  the 
law.  And  as  one  of  these  is  surplusage,  that  made  by  the  parties 
is  deemed  to  be  so ;  and  hence  is  derived  another  rule  of  construe- 
tion«  namely,  that  the  expression  of  those  things  which  the  law 
implies  works  nothing.  («) 

If,  however,  there  be  many  things  of  the  same  class  or  kind,  the 

expression  of  one  or  more  of  them  implies  the  exclusion  of  all  not 

expressed ;  and  this  even  if  the  law  would  have  implied  all,  if 

none  had  been  enumerated,  (jf)  ^  It  follows,  therefore,  that 

*  516    *  implied  covenants  are  controlled  and  restrained  within 

the  limits  of  express  covenants.     Thus,  in  a  lease,  the 


(q)  See  Broom's  Lend  MaximB,  2d  ed. 
p.  490  et  8eq.  We  shaU  consider  this  sub- 
ject more  fully  hereafter. 

(r)  Erpresaum  facit  cessare  taciturn. 
Ck>.  Liu.  210  a;  Goodall's  case,  5  Kep.  97. 

(a)  Therefore,  if  the  king  make  a  lease 
for  years,  rendering  a  rent  payable  at  his 
receipt  at  Westminster,  ana  grant  the  re- 
version to  another,  the  grantee  shall  de- 
mand the  rent  upon  the  land ;  for  the  law, 
without  express  words,  implies  that  the 


lessee  in  the  king's  case  must  pay  the  rent 
at  the  kind's  <ceceipt ;  and  expressio  eorum 
guce  tacite  insunt  nihil  cperatur.  Boroughes's 
case,  4  Rep.  72  b ;  Cfo.  Litt.  201  b.  See 
also  Co.  Litt.  191  a;  Ive's  case,  5  Rep. 
11. 

{t)  This  is  in  accordance  with  the 
maxmi,  expressio  unius  est  exclusio  aUerius. 
Co.  Litt.  210  a.  See  also  Hare  v.  Horton, 
5  B.  &  Ad.  715 ;  The  King  v.  Inhabitants 
of  Sedgley,  2  id.  65. 


^  A  oonyeyanoe  of  certain  numbered  lots  *'  being  all  of  block  25  "  was  construed  to 
convey  "  block  25,"  although  the  numbered  lots  were  in  another  block,  it  appearing  that 
the  grantor  was  to  convey  the  house  and  land  where  he  resided,  and  that  bis  residence 
was  on  *'  block  25."    Sharp  v.  Thompewon,  100  111.  447. 

*  The  enumeration  of  particular  things  in  a  written  instrument  does  not  necessarilr 
exclude  others  of  a  different  class,  however,  where  general  terms  are  used  broad  enoogo 
to  include  them.  Corwin  v.  Hood,  58  N.  H.  401.  As  to  what  the  phrase  "fitting  ap 
the  premises  "  includes,  see  Pratt  v.  Paine,  1 19  Mass.  439. 
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word  **  demise  "  raises  bj  legal  implication  a  covenant  both  of 
title  in  the  lessor  and  of  quiet  enjoyment  by  the  lessee.  But  if 
with  the  word  '^  demise "  there  is  an  express  covenant  for  quiet 
enjoyment,  there  is  then  no  implied  covenant  for  title,  (u)  So  a 
mortgage  by  law  passes  all  the  fixtures  of  shops,  foundries,  and 
the  like,  on  the  land  mortgaged ;  but  if  the  instrument  enumer- 
ates a  part,  without  words  distinctly  referring  to  the  residue,  or 
requiring  a  construction  which  shall  embrace  the  residue,  no  fix- 
tares  pass  but  those  enumerated,  (v)  So  where  in  a  chai*ter- 
party  the  shipper  covenanted  to  pay  freight  for  goods  "  delivered 
at  A,"  and  the  ship  was  wrecked  at  B,  and  the  defendant  there 
accepted  his  goods,  he  was  still  held  not  bound  to  pay  freight  pro 
rata  ttineris;(w^  although  he  would,  under  a  common  charter* 
party  or  bill  of  lading,  be  bound  to  pay  freight  for  any  part  of  the 
transit  performed,  if  at  the  end  of  that  part  he  voluntarily  ac- 
cepted the  goods,  (a:) 

Instruments  are  often  used  which  are  in  part  printed  and  in 
part  written ;  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  up;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the  writ- 
ten part.  What  is  printed  is  intended  to  apply  to  large  classes  of 
contracts,  and  not  to  any  one  exclusively ;  the  blanks  are  left 
purposely,  that  the  special  statements  or  provisions  should  be  in« 
sorted,  which  belong  to  this  contract  and  not  to  others,  and  thus 
discriminate  this  from  others.  And  it  is  reasonable  to  suppose 
that  the  attention  of  the  parties  was  more  closely  given  to  those 
phrases  which  they  themselves  selected,  and  which  express  the 
especial  particulars  of  their  own  contract,  than  to  those  more 
general  expressions  which  belong  to  all  contracts  of  this  class,  (y)  ^ 
But  if  the  whole  contract  can  be  construed  together,  so 
that  the  written  words  and  those  printed  make  an  *  intelli-    *  517 

(«)  Noke's  case,  4  Rep.  80  b;  Merrill  (x)  Lnke  v.  Lyde,  S  Bnrr.  882;  Mitch- 

r.  Frame,  4  Taunt.  329 ;  line  v.  Stephen-  eU  v.  Darthez,  2  Bing.  N.  C.  555. 

son,  4  Bing.  N.  C.  678,  5  id.  183.  (y)  Robertson  ».  Trench,  4  East,  130, 

(i;)  Hare  o.  Horton,  5  B.  &  Ad.  715.  136;  per  Oakley,  C.  J.,  in  Weisser  v,  Mait- 

(w)  Cook  r.  Jennings,  7  T.  R.  381.  land,  3  Sandf.  318. 

1  Where  a  contract  u  partly  printed  and  partly  in  writing,  the  written  matter  must 
prsTail  over  the  printed,  in  case  of  a  conflict  between  them.  Hill  v.  Miller,  76  N.  T.  32 ; 
Clark  r.  Woodm£f,  83  N.  T.  518.  But  where  the  printed  part  of  a  bill  of  lading  read 
*'  contents  unknown  "  and  "  articles,  thirty  bbls  of  eggs  "  was  written  in  the  mtirgin,  the 
carrier  was  held  not  liable  to  one  who  had  paid  a  draft  on  the  fiiith  that  the  barrels  ac- 
taally  contained  egg^s,  when,  without  the  carrier's  knowledge,  tbey  really  contained  only 
sawdost.    Miller  V.  Hannibal,  Ac.  R.  Ca  90  N.  T.  430. 
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gible  contract,  this  construction  should  be  adopted,  (a;)  Because 
the  intention  of  the  parties  is  presumed  to  be  ^'  alive  and  actire 
throughout  the  whole  instrument,  and  that  no  averments  are  any- 
where inserted  without  meaning  and  without  use."  (a) 


SECTION  IV. 


ENTIBETV  OF  OONTRAGTS. 


The  question  whether  a  contract  is  entire  or  separable  is  often 
of  great  importance.  Any  contract  may  consist  of  many  parts ; 
and  these  may  be  considered  as  parts  of  one  whole,  or  as  so  many 
distinct  contracts  entered  into  at  one  time,  and  expressed  in  the 
same  instrument,  but  not  thereby  made  one  contract.  No  precise 
rule  can  be  given  by  which  this  question  in  a  given  case  may  be 
settled.  Like  most  other  questions  of  construction,  it  depends 
upon  the  intention  of  the  parties,  and  this  must  be  discovered  in 
each  case  by  considering  the  language  employed  and  the  subjectr 
matter  of  the  contract. 

If  the  part  to  be  performed  by  one  party  consists  of  several  dis- 
tinct and  separate  items,  and  the  price  to  be  paid  by  the  other  is 
apportioned  to  each  item  to  be  performed,  or  is  left  to  be  im- 
plied by  law,  such  a  contract  will  generally  be  held  to  be  sever- 
able. (6)^     And  the    same  rule  holds  where  the  price  to  be 


{x)  Alsagar  v.  St.  Katherine's  Dock 
Co.  14  M.  &  W.  794,  799 ;  Howland  v, 
Comm.  Ins.  Co.  Anthon,  N.  P.  46 ;  Har- 
per V.  Albany  Mutual  Ins.  Co.  17  N.  Y. 
394 ;  Cusbman  v.  North  Western  Ins.  Co. 
34  Me.  487 ;  Wallace  v.  Ins.  Co.  4  La.  289 ; 
Goicoechea  v.  La.  State  Ins.  Co.  18  Mart. 
(La.)  51,  55;  Hunter  v.  General  Mutual 
Ins.  of  N.  Y.  11  La.  An.  139. 

(a)  Goix  V.  Low,  1  Johns.  Cas.  341. 

(6)  This  point  is  well  illustrated  bj  the 
case  of  Johnson  i;.  Johnson,  3  B.  &  P.  162. 
In  that  case  the  plaintiff  had  purchased 
from  the  same  persons  two  parcels  of  real 
estate,  the  one  for  £700,  the  other  for 
JC300,  and  had  taken  one  convejrance  for 
both.  After  haying  paid  the  purchase- 
money  and  taken  possession,  he  was  evicted 


from  the  smaller  parcel,  in  consequence 
of  a  defect  in  the  title  derired  under  the 
purchase,  and  thereupon  brought  an  action 
for  money  had  and  received  to  recover 
back  the  jC300,  at  the  same  time  refusing 
to  give  up  the  parcel  of  land  for  which 
j£700  had  Deen  piid.  And  the  court  held 
that  he  was  entitled  to  recover.  Lord  Al- 
vanley,  in  delivering  the  judgment  of  the 
court,  said :  "  My  difficulty  has  been,  how 
far  the  agreement  may  be  considered  as 
one  contract  for  the  purchase  of  both  sets 
of  premises,  and  how  far  the  party  can  re- 
cover so  much  as  he  has  paid  by  way  of 
consideration  for  the  part  of  which  the 
title  has  failed,  and  retain  the  other  part 
of  the  baigain.  This  for  a  time  occa- 
sioned doubts  in  my  mind ;  for  if  the  lat- 


^  See  Lucesco  Oil  Co.  v.  Brewer,  66  Penn.  St  351,  where  the  text  is  quoled  with 
afmroval  by  Williams,  J.  See  also  Quigley  v,  De  Haas,  82  Peon.  St.  267,  273;  Scott 
V.  kittanning  Coal  Co.  89  Penn.  St  231. 
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*paid  is  clearly  and  distinctly  apportioned  to  different    *518 

parts  of  what  is  to  be  performed,  although  the  latter  is 

in  its  nature  single  and  entire,  (c)    But  the  mere  fact  that 

ter  qneetion  were  inyolved  in  this  caw  it 
would  be  a  <|ae8tion  for  a  court  of  equity. 
If  the  qneetion  were  how  far  the  particn- 
lar  part  of  which  the  title  has  failed  formed 
an  eeeential  ingredient  of  the  bargain,  the 
groneet  injustice  would  ensue  if  a  party 
were  suffered  in  a  court  of  law  to  say  thi^ 
he  would  retain  all  of  which  the  title  was 
good,  and  recover  a  proportionable  part 
of  the  purchase-money  for  the  rest.  Pos- 
sibly the  part  which  he  retains  might  not 
have  been  sold,  unless  the  other  part  had 
been  taken  at  the  same  time ;  and  ought 
not  to  be  valued  in  proportion  to  its  extent, 
but  according  to  the  various  circumstances 
connected  with  it.  But  a  court  of  equity 
may  inquire  into  all  the  circumstances, 
and  may  ascertain  how  far  one  part  of  the 
bargain  formed  a  material  ground  for  the 
rest,  and  may  award  a  compensation  ac- 
cording to  the  real  state  of  the  transac- 
tion. In  this  case,  however,  no  such 
question  arises;  for  it  appears  to  me, 
tliat  although  both  pieces  of  ground  were 
bargained  for  at  the  same  time,  we  must 
consider  the  bargain  as  consisting  of  two 
distinct  contracts ;  and  that  the  one  part 
was  sold  for  £300,  and  the  other  for 
^TOO.**  And  see,  to  the  same  point, 
Mayfleld  v.  Wadsley,  3  B.  &  C.  867. 
The  statement  in  the  text,  that  where  the 
subject  of  the  contract  consists  of  several 
disUnct  and  independent  items,  and  no 
express  agreement  is  made  as  to  the  con- 
sideration to  be  paid,  the  contract  may 
be  considered  as  severable,  is  well  illus- 
trated by  the  case  of  Robinson  t;.  Green, 
8  Met  169.  That  was  an  action  of  as- 
sumpsit to  recover  compensation  for  ser- 
vices rendered  by  the  plaintiff  to  the  de- 
fendant as  an  auctioneer,  in  selling 
seventy-six  lots  of  wood.  The  plaintiff 
was  a  licensed  auctioneer  for  the  county 
of  Middlesex.  Two  of  the  lots  of  wood 
sold  were  in  the  county  of  Middlesex,  and 
the  rest  were  in  the  county  of  Suffolk. 
The  defendant  contended  that  the  claim 
of  the  plaintiff  was  entire ;  that  part  of  it 
was  a  claim  for  services  which  were 
illegal,  in  selling  property  out  of  his 
county;  and  that  the  contract  being  en- 
tire, and  the  consideration,  as  to  part  at 
least,  illegal,  the  action  could  not  be 
maintained.  Sed  non  alheatwr,  for,  per 
Skaw,  C.  J.:  "The  plaintiff  does  not 
claim  on  an  entire  contract.  The  sale  of 
each  lot  is  a  distinct  contract.  The 
plaintiff's  claim  for  a  compensation  arises 
upon  each  several  sale,  and  is  complete 
on  such  sale.    If  there  were  an  express 


promise  to  pay  him  a  fixed  sum,  as  a 
compensation  for  the  entire  sale,  it  would 
have  presented  a  different  question. 
Where  an  entire  promise  is  made  on  one 
entire  consideration,  and  part  of  that 
consideration  is  illegal,  it  may  avoid  the 
entire  contract.  But  here  is  no  evidence 
of  a  promise  of  one  entire  sum  for  the 
whole  service.  It  is  the  ordinary  case  of 
an  auctioneer's  commission,  which  ac- 
crues upon  each  entire  and  complete 
sale.  We  do  not  see  how  the  question 
can  be  answered,  which  was  put  in  the 
argument,  namely,  supposing  the  plain- 
tiff had  stopped  Mter  selling  the  two  lots 
hring  in  South  Reading,  which  it  was  law- 
lul  for  him  to  sell,  would  he  not  have 
been  entitled  to  his  commission  1  If  he 
would,  we  do  not  perceive  how  his  claim 
can  be  avoided,  by  showing  that  he  did 
something  else  on  the  same  day,  which 
was  not  nudum  in  se,  but  an  act  prohibited 
by  law,  on  considerations  of  public  policy. 
The  court  are  of  opinion  that  the  plain- 
tiff's claim  for  a  quantum  meruit  mav  be 
apportioned,  and  that  he  is  entitled  to 
recover  for  his  services  in  the  sale  of  the 
two  lots."  And  see  Mavor  r.  Pyne,  3 
Bing.  285;  Perkins  v.  Hart,  11  Wheat. 
237,  261 ;  Withers  v.  Reynolds,  2  B.  ft 
Aid.  882 ;  Sickels  v.  Patterson,  14  Wend. 
257 ;  McKnight  v.  Dunlop,  4  Barb.  36, 
47  ;  Snook  v.  Fries,  19  id.  318 ;  Carleton 
V.  Woods,  8  Foster,  290;  Robinson  v. 
Snyder,  25  Penn.  St.  208.  For  the  law 
applicable  to  cases  where  property  is 
purchased  in  lots  at  auction  at  separate 
biddings,  see  cmte,  vol.  i.  p.  *  496. 

(c)  Thus,  if  a  ship  he  built  upon  a 
special  contract,  and  it  is  part  of  the 
terms  of  that  contract  that  given  por^ 
tions  of  the  price  shall  be  paid  accoroing 
to  the  progress  of  the  work,  namely,  part 
when  the  keel  is  laid  ;  part  when  at  the 
light  plank  ;  and  the  remainder  when  the 
ship  is  launched ;  there  arises  a  separate 
contract  for  each  instalment ;  and  there- 
fore, when  the  keel  is  laid,  or  any  other 
part  of  the  ship  for  which  an  instalment 
is  to  be  paid  is  completed,  it  has  been 
held  in  England,  and  to  some  extent  here, 
that  an  action  lies  immediately  for  the 
one  party  to  recover  the  instalment,  and 
that  part  of  the  ship  becomes  by  the  pay- 
ment the  property  of  the  other  party. 
Woods  V.  Russell,  5  B.  ft  Aid.  942.  See 
also  Clarke  v.  Spence,  4  A.  ft  R.  448; 
I^idler  r.  Burlinson,  2  M.  ft  W.  602 ; 
Cunningham  v.  Morrell,  10  Johns.  203. 
But  this  doctrine  is  altogether  denied  in 
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*  519    the  subject  of  the  *  contract  is  sold  by  weight  or  measure, 

and  the  value  is  ascertained  by  the  price  affixed  to  each 

pound,  or  yard,  or  bushel  of  the  quantity  contracted  for,  will  not 

be  sufficient  to  render  the  contract  severable.  ((2)  ^    And  if  the 


Andrews  v.  Durant,  1  Kern.  86.  See 
also  Wood  V.  Bell  6  Ellis  &  B.  772, 
34  £.  L.  &  E.  178,  6  Ellis  ft  B.  865; 
Moody  V.  Brown,  84  Me.  107 ;  1  Parsons, 
Mar.  Law,  76,  n.  1. 

{d)  Clark  v.  Baker,  6  Met.  462.  The 
plaintiff  in  this  case  purchased  of  the 
defendant  a  cargo  of  corn  on  board  a 
schooner  lying  in  Boston,  agreeing  to 
paj  76^  cents  per  bushel  for  the  yellow 
com,  and  78^  cents  for  the  white  com ; 
the  defendant  warranting  it  to  be  of  a 
certain  quality.  The  quantity  of  com 
was  not  known  at  the  time  of  the  pur- 
chase, hut  it  afterwards  appeared  that 
there  were  between  2,000  and  8,000  bush- 
els. The  plaintiff  paid  the  defendant 
$1,200  in  advance,  and  after  having  re- 
ceived enough  of  the  com  to  amount,  at 
the  agreed  price,  to  $1,067.02,  refused  to 
receive  any  more,  on  the  ground  that  the 
remainder  was  not  such  as  the  cargo  was 
warranted  to  be.  This  action  was  brought 
to  recover  the  difference  between  the 
aforesaid  sums  of  $1,200  and  $1,067.02. 
The  defendant  objected  that  the  contract 
was  entire,  and  that  the  present  action 
could  not  be  maintained,  without  proof 
that  the  plaintiff  offered  to  return  the 
com  which  he  had  accepted  ;  and  this 
objection  was  sustained.  Hubbard,  J., 
said :  "  The  Question  in  the  present  case 
resolves  itself  into  this  :  Was  there  one 
bargain  for  the  whole  carg^,  or  were 
there  two  distinct  contracts  for  the  yel- 
low and  white  com,  or  was  there  a  sepa- 
rate and  independent  bargain  for  each 
bushel  of  com  contracted  for,  in  conse- 
quence of  which  the  receipt  of  one  or 
more  bushels  of  the  warranted  quality 
imposed  no  duty  upon  the  plaintiff  to  re- 
tain the  residue  ?  And  we  are  of  opinion 
that  the  contract  was  an  entire  one. 
The  bargain  was  not  for  2,000  or  8,000 
bushels  of  corn,  but  it  was  for  the  cargo 


of  the  schooner  Shylock,  be  the  quantity 
more  or  less ;  a  cargo  known  to  consist 
of  two  different  kinds  of  com;  and  the 
means  taken  to  ascertain  the  amount  to 
be  paid  were  in  the  usual  mode,  by  agree- 
ing on  the  rate  per  bushel  for  the  two 
kinds,  and  take  the  whole.  .  .  .  There  is 
DO  ground,  on  the  evidence  as  reported, 
to  maintain  that  there  were  two  con- 
tracts for  the  distinct  kinds  of  com  ;  for 
it  does  not  appear  but  that  the  1,400 
bushels  that  were  retained  consisted  of  a 
part  of   each.     So  that  the  plaintiff,  to 
support  his  position,  must  contend  as  he 
has  contended,  that  the  bargains  in  this 
case  were  separate    bargains  for  each 
several  bushel  of  a  given  quality,  and  for 
a  distinct  price.    But  this  separation  into 
parts  so  minute,  of  a  contract  of  this 
nature,  can  never  be  admitted;  for  it 
might  lead  to  the  multiplication  of  suits 
indefinitely,  in  giving  a  distinct  right  of 
action  for  every  distinct  portion.     As 
well  might  a  man  who  sold  a  chest  of 
tea  by  the  pound,  or  a  piece  of  cloth  by 
the  yard,  or  a  piece  of  land  by  the  foot 
or  by  the  acre,  contend  that  each  pound, 
yard,  foot,  or  acre,  was  the  subject  of  a 
distinct  contract,  and  each  the  subject  of 
a  separate  action."    So  in  Davis  r.  Max- 
well, 12  Met.  286,  where  the  plaintiff 
agreed   with  the  defendant  to  work  on 
the  farm  of  the  latter  for  the  period  of 
''seven    months,  at   twelve  doUars   per 
month,"  it  was  he/d  that  the  contract  wu 
entire ;   that  eight v-f our  dollars  were  to 
be  paid  at  the  end  of  seven  months,  and 
not  twelve  dollars  at  the  end  of  each 
month  ;  and  that  the  plaintiff,  on  leaving 
the    defendant's    service    without   good 
cause  before  the  seven  months  expired, 
was  not  entitled  to  recover  anything  of 
the  defendant.    See  also  Baker  v.  Big- 
gins. 21  N.  T.  (7  Smith)  397. 


1  The  sale  of  a  specific  number  of  packages  of  an  article,  at  a  given  price  a  package, 
is  an  entire  contract :  a  purchaser  cannot  rescind  it  as  to  some  packages  and  aflirm  it  as 
to  others.  Mansfield  t^.  Trigg,  1 13  Mass.  350.  Per  WeiU^  J. :  "  The  entirety  of  the  con- 
tract is  not  destroyed  b^  the  circumstance  that  the  subject  of  the  sale  is  of  such  uniform 
character  as  to  be  readily  divisible  proportionally,  by  weight  or  measure,  or  is  contained 
in  packages  of  uniform  quantity  and  value,  even  with  the  added  circumstance  that  the 
consideration  is  named  only  by  way  of  fixing  the  rate  or  price  of  the  unit  of  sach 
division."  Where  several  distinct  articles  are  bought  at  the  same  time  for  difierent 
prices,  even  if  of  the  same  general  description,  so  that  a  warranty  of  quality  would  apply 
to  each,  the  contract  is  not  entire,  but  is  in  effect  a  separate  contract  for  each  article 
sold,  and  a  right  of  rescission  exists  as  to  each  article,  if  the  warranty  in  regard  to  it  is 
broken.    Young  ft  Conant  Mfg.  Ck>.  r.  Wakefield,  181  Mass.  91. 
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consideration  to  be  paid  is  single  and  entire,  the  contract  must  be 
held  to  be  entire,  although  the  subject  of  the  contract  may  consist 
of  several  distinct  and  wholly  independent  items,  (e) 


•SECTION  V.  •620 


APPORTIONMENT  OF  CONTRAOIB. 

A  contract  is  said  to  be  apportionable  when  the  amount  of  con- 
sideration to  be  paid  by  the  one  party  depends  upon  the  extent 
of  performance  by  the  other.  The  question  of  apportionment 
must  be  carefully  distinguished  from  that  of  entirety,  considered 
in  the  last  section.  The  latter  must  always  be  determined  before 
the  former  can  properly  arise.  For  the  question  of  apportion* 
ment  always  addresses  itself  to  a  contract  which  has  already  been 
ascertained  not  to  be  single  and  entire. 

When  parties  enter  into  a  contract  by  which  the  amount  to  be 
performed  by  the  one,  and  the  consideration  to  be  paid  by  the 
other,  are  made  certain  and  fixed,  such  a  contract  cannot  be  ap- 
portioned. Thus,  if  A  and  B  agree  together  that  A  shall  enter 
into  the  service  of  B,  and  continue  for  one  year,  and  that  B  shall 

(«)  Miner  v,  Bradley,  22  Hck.  467.  yet  the  contract,  lor  sufficient  canae,  may 

In  this  case  the  defendant  put  up  at  be  rescinded  as  to  part,  and  the  price 

auction  a  certain  cow  and  400  pounds  of  paid  recovered  back,  and  may  be  enforced 

hay,  both  of  wliich  the  plaintiff  bid  off  as  to  the  residue.    But  this  cannot  prop- 

for  $17,  which  he  paid  at  the  time.    He  erly  be  said  to  be  an  exception  to  the 

then  received  the  cow,  and  afterwards  rule ;  because  in  effect  there  is  a  separate 

demanded  the  hay,  which  was  refused  by  contract  for  each  separate  article.    This 

the  defendant,  who  had  used  it.    This  subject  is  well  ezplamcd  and  the  law  well 

action  was  brought  to  recover  back  the  stated,  in  Johnson  v.  Johnson,  8  B.  ft  P. 

value  of  the  hay.    The  defendant  ob-  162."    The  learned    Judge    then  stated 

Jected  that  the  contract  was  entire  ;  that  that  case,  and  continued :  "  Had  the  plain- 

the  plaintiff  could  not  recover  back  the  tiff  bid  off  the  cow  at  one  price,  and  the 

price  paid  or  any  portion  of  it,  without  hay  at  another,  although  ne  had  taken 

lescinaing  the  whole  contract,  and  that  one  bill  of  sale  for  both,  it  would  have 

this  could  not  be  done  without  returning  come  within  the  principles  of  the  above 

the  cow.    And  this  objection  was  sus-  case.    But  such  was  not  the  fact.    And 

tained  by  the  court.    Morton,  J.,  said :  it  seems  to  us  very  clear  that  the  contract 

*'  There  may  be  cases,  where  a  legal  con-  was  entire ;  that  it  was  incapable  of  sev- 

tract  of   sale  covering  several  articles  erance,  that  it  could  not  be  enforced  in 

may  be  severed,  so  that  the   purchaser  part  and  rescinded  in  part;  and  that  it 

may  hold  some  of  the  articles  purchased,  could  not  be  rescinded  without  placing 

and  not  receiving  others,  may  recover  the  parties  in  statu  quo"    See  further  on 

tiack  the  price  paid  for  them.    Where  a  the  subject  of  entirety,  Jones  v.  Dunn,  3 

number  of   articles  are  bought  at  the  Watts  ft  S.  109;    Biggs  t^.  Wisking,  14 

same  time,  and  a  separate  price  agreed  C.  B.  196,  25  E.  L.  ft  K.  257 ;    White  v. 

upon  for  each,  although  they  are  ul  in-  Brown,  2  Jones  (N.  C),  408;   Dnla  «. 

eluded  in  one  ioitrument  of  oooveyance,  Cowles,  id.  454. 
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paj  him  therefor  the  sum  of  one  hundred  dollars;  and 
*  621    *  A  enters  the  service  accordingly,  and  continues  half  of 

the  year,  and  then  leaves,  he  will  not  be  entitled  to  recover 
anything  on  the  contract.  (/)  This  is  an  old  and  deep-rooted 
principle  of  the  common  law,  and  though  it  sometimes  has  the 
appearance  of  harshness,  it  would  be  difiBcult  to  contend  against 
it  upon  principle.  We  have  frequently  had  occasion  to  state,  that 
courts  of  justice  can  only  carry  into  effect  such  contracts  as  par- 
ties have  made.  They  cannot  make  contracts  for  them,  or  alter  or 
vary  those  made  by  them.  And  it  would  seem  difficult  for  a  court, 
without  travelling  out  of  its  true  sphere,  to  say,  that  because  B 
has  agreed  to  pay  one  hundred  dollars  for  one  year's  service,  he 
has  therefore  agreed  to  pay  at  that  rate,  or  any  particular  sum, 
for  a  shorter  period.  In  other  words,  it  cannot  reasonably  be 
presumed  that  the  parties  intended  that  the  amouut  of  considera- 
tion to  be  paid  by  B  should  depend  upon  the  amount  of  service 
rendered  by  A,  when  both  of  these  were  definitely  fixed  by  the  par- 
ties. The  only  agreement  entered  into  by  B  was  to  pay  A  the 
sum  of  one  hundred  dollars,  when  the  latter  should  have  served 
him  one  year.  Therefore,  until  the  full  year's  service  has  been 
rendered,  the  ccmis  foederis  does  not  arise. 

It  is  to  be  borne  in  mind,  however,  that  this  is  only  a  rule  of 
construction,  founded  upon  the  intention  of  the  parties,  and  not 
a  rule  of  law  which  controls  intention.  Therefore,  if  the  parties 
wish  to  make  a  contract  which  shall  be  apportionable,  there  is 
nothing  to  hinder  their  doing  so,  provided  they  make  their  inten- 
tion sufficiently  manifest.  Thus,  if  A  and  B  make  a  contract,  by 
virtue  of  which  A  is  to  enter  into  the  service  of  B,  at  the  rate  of 
ten  dollars  per  month,  and  continue  so  long  as  it  shall  be  agree- 
able to  both  parties,  such  contract  is  clearly  apportionable ;  for 
neither  the  extent  of  service  nor  the  amount  of  consideration  is 
fixed  by  the  contract,  but  only  a  certain  relation  and  proportion 
between  them.  And  contracts  have  been  held  apportionable  in 
which  the  service  to  be  performed  was  specified  and  fixed,  but  the 
consideration  to  be  paid  was  left  to  be  implied  by  law.  But  this 
cannot  be  laid  down  as  a  general  rule.  (^) 

(/)  Ex  parte  Smyth,  1  Swanst.  387,  defendant  having  come  into  port  in  a 

and  n.  (a).    We  bare  already  considered  damaged  state,  the  plaintiff  was  employed 

this  point  in  an  earlier  part  of  this  vol-  and  undertook  to  put   her  into  thonvgh 

ume,  b.  iii.  cb.  0,  sec.  1.  repair.    Before  the  work  was  completed, 

{g)  Roberts  v.  Havelock,  8  B.  &  Ad.  a  dispute  arose  between  the  parties,  and 

404.    In  this  case  a  ship  belonging  to  tlie  the  plaintiff  refused  to  proceed  until  he 
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*  We  have  seen  that  when  parties  make  a  contract  which  *  522 
is  not  apportionable,  no  part  of  the  consideration  can  be 
recovered  in  an  action  on  a  contract,  until  the  whole  of  that  for 
which  the  consideration  was  to  be  paid  is  performed.  But  it 
must  not  be  inferred  from  this  that  a  party  who  has  performed  a 
part  of  his  side  of  a*  contract,  and  has  failed  to  perform  the  resi- 
due, is  in  all  cases  without  remedy.  For  though  he  can  have  no 
remedy  on  the  contract  as  originally  made,  the  circumstances 
may  be  such  that  the  law  will  raise  a  new  contract,  and  give  him 
a  remedy  on  a  qtuintum  meruit 

•  Thus,  if  one  party  is  prevented  from  fully  performing    ♦  528 
liis  contract  by  the  fault  of  the  other  party,  it  is  clear  that 

the  party  thus  in  fault  cannot  be  allowed  to  take  advantage  of  his 

was  paid  for  the  work  already  done,  and  it  a  specific  anm,  aa  in  Sinclair  v.  Bowles, 
for  which  this  action  was  broaght  The  it  is  clear  that  the  court  and  Jury  can 
defendant  objected,  that  the  action  did  hare  no  right  to  apportion  that  which  the 
not  lie.  inasmuch  as  the  plaintiff  had  not  parties  themselTes  hare  treated  as  entire, 
completed  his  contract,  and  as  long  as  and  to  say  that  it  shall  be  paid  in  instal- 
that  was  the  case,  the  work  already  done  ments,  contrary  to  the  agreement,  instead 
was  unaTailable  for  the  purpose  for  which  of  in  a  round  sum  as  proTided  by  the 
it  had  been  required.  And  the  case  of  agreement ;  but,  where  no  price  is  speci- 
Sindair  v.  Bowles,  9  B.  &  C.  92,  in  which  fled,  this  difllculty  does  not  arise,  and 
A,  hATing  undertaken  for  a  specific  sum  perhaps  the  true  and  right  presumption 
of  money  to  repair  and  make  perfect  a  is,  that  the  parties  intended  the  payment 
giren  article,  and  having  repaired  it  in  to  keep  pace  with  the  accrual  of  the  ben- 
part,  but  not  made  it  perfect,  it  was  Md,  efit  for  which  payntent  is  to  be  made, 
that  he  was  not  entitled  to  recover  for  But  this,  of  course,  can  only  be  when  the 
what  he  had  done,  was  cited  as  in  point,  consideration  is  itself  of  an  apportionable 
But  Lord  Teniarden  said :  "  I  have  no  nature ;  for  it  is  easy  to  put  a  case  in 
doubt  tliat  the  plaintiff  in  this  case  was  which,  though  no  price  has  been  speci- 
entitled  to  recover.  In  Sinclair  u,  Bowles  fied,  vet  the  confederation  is  of  so  Indi- 
the  contract  was  to  do  a  specific  work  for  a  risible  a  nature,  that  it  would  be  absurd 
9/htc\fic  $um»  There  is  nothing  in  the  to  say  that  one  part  should  be  paid  for 
present  case  amounting  to  a  contract  to  before  the  remainder ;  as  where  a  painter 
do  the  whole  repairs  and  make  no  de*  agrees  to  draw  A's  likeness,  it  would  be 
mand  tiU  the^  are  completed.  The  plain-  absurd  to  require  A  to  pay  a  ratable  sum 
tiff  was  entitled  to  say  that  he  would  on  account  when  half  the  face  only  had 

groceed  no  further  with  the  repairs  till  been  finished ;  it  is  obvious  tliat  he  has 
e  was  paid  what  was  already  due."  Mr.  then  received  no  benefit,  and  never  will 
Smith,  in  his  learned  note  to  Cutter  v.  receive  any,  unless  the  likeness  should  be 
Powell,  2  Smith's  Lead.  Cas.  12,  having  perfected.  There  are,  however,  cases, 
stated  this  case,  and  quoted  the  language  that  for  instance  of  Roberts  v.  Havelock, 
of  Lord  TtnUrden,  8Ay9 :  "  From  these  in  which  the  consideration  is  in  iu  nature 
words  it  may  be  thought  that  his  lord-  apportionable,  and  there,  if  no  entire  sum 
ship's  Judgment  proceeded  on  the  ground  have  been  agreed  on  as  the  price  of  the 
that  the  performance  of  the  wKoU  work  is  entire  benefit,  it  would  not  be  unjust  to 
not  to  be  considered  a  condition  prece-  presume  that  the  intention  of  the  con- 
dent  to  the  payment  of  anjf  part  of  tAs  tractors  was  that  the  remuneration  should 
frriee,  excepting  when  the  sum  to  be  paid  keep  pace  with  the  consideration,  and  be 
and  the  work  to  be  done  are  both  sped-  recoverable  totiei  guaiia  by  action  on  a 
fied  (unless,  of  course,  in  case  of  special  owuitum  meruit,**  See  also  Withers  v. 
temu  in  the  agreement  expressly  impot-  Reynolds,  2  B.  &  Ad.  682 ;  Sickles  v.  Fat- 
ing such  a  condition) ;  and  certainlv  good  tison,  14  Wend.  267 :  Wade  v.  Haycock 
reasons  may  be  alleged  in  favor  of  such  25  Penn.  St  882. 
A  doctrine^  for  when  the  price  to  be  paid 
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own  wrong,  and  screen  himself  from  payment  for  what  has  been 
done, under  the  contract.  The  law,  therefore,  will  imply  a  prom- 
ise on  his  part  to  remunerate  the  other  party  for  what  he  has 
done  at  his  request;  and  upon  this  promise  an  action  may  be 
brought.  (A) 

So,  too,  if  one  party,  without  the  fault  of  the  other,  fails  to  per- 
form his  side  of  the  contract  in  such  a  manner  as  to  enable  him 
to  sue  upon  it,  still  if  the  other  party  have  derived  a  benefit  from 
the  part  performed,  it  would  be  unjust  to  allow  him  to  retain  that 
without  paying  anything.  The  law,  therefore,  generally  implies 
a  promise  on  his  part  to  pay  such  a  remuneration  as  the  benefit 
conferred  upon  him  is  reasonably  worth;  and  to  recoyer  that 
quantum  of  remuneration,  an  action  of  indebitatus  assumpnt  is 
maintainable,  (t) 


(A)  Planch^  o.  Colburn,  8  BiDg.  14; 
Goodman  v,  Pocock,  16  Q.  B.  676 ;  HaU 
V.  Rapley,  10  Barr,  281 ;  Moulton  v. 
Trask,  9  Met.  677;  Hoagland  i;.  Moore, 
2  Blackf .  167 ;  Bannister  v.  Read,  1  GU- 
man,  02 ;  Selby  v.  Hatchinson,  4  id.  310 ; 
Webster  v.  Enfield,  6  id.  208 ;  Derbj  v. 
Johnson,  21  Vt.  17.  So,  too,  if  a  special 
action  on  the  case  is  brought  against  the 
partj  in  fault  to  recoTer  damages  for  not 
being  permitted  to  perform  the  contract, 
a  reasonable  compensation  for  what  has 
been  performed  may  be  included  in  the 
damages.  Goodman  v.  I'ocock,  16  Q.  B. 
676;  Derby  t\  Johnson,  21  Vt.  18;  Clark 
V.  Marsiglia,  1  Denio,  817. 

(t)  The  cases  bearing  upon  the  last 
proposition  are,  it  must  be  confessed, 
▼ery  oonflictinff.  They  may  be  conven- 
iently arranged  in  three  classes :  —  those 
arising  on  contract  of  sale ;  those  arising 
on  contracts  to  do  some  specific  labor 
upon  the  land  of  another,  as  to  erect 
buildings,  or  to  build  roads  and  bridges ; 
and  those  arising  upon  ordinary  contracts 
for  service.  The  leading  case  of  the  first 
class  is  that  of  Oxendale  v.  Wetherell,  0 
B.  &  C.  886.  That  was  an  action  of  in- 
dthitatua  aasumpsil  to  recover  the  price  of 
ISO  bushels  of  wheat  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  at  8«. 

Ser  bushel.  The  defendant  gave  evl- 
ence  to  show  that  he  made  an  absolute 
contract  for  250  bushels,  and  contended, 
that  as  the  plaintiff  had  not  fully  per- 
formed his  contract,  he  was  not  entitled 
to  recover  anything.  But  Bayley^  J.,  be- 
fore whom  the  cause  was  tried,  was  of 
opinion,  that  as  the  defendant  had  not 
returned  the  130  bushels,  and  the  time 
for  completing  the  contract  had  expired 
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before  the  action  was  brought,  the  plain- 
tiff was  entitled  to  recover  tlie  value  of 
the  180  bushels  which  had  been  delivered 
to  and  accepted  by  the  defendant.  A 
verdict  was  accordingly  found  for  the 
plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  But,  upon  a 
motion  to  that  effect  being  made.  Lord 
TeniKrden  said:  "If  the  rule  contended 
for  were  to  prevail,  it  would  follow,  that 
if  there  had  been  a  contract  for  260  bush- 
els of  wheat,  and  240  had  been  delivered 
to  and  retained  by  the  defendant,  the 
vendor  could  never  recover  for  the  240. 
because  he  had  not  delivered  the  whole." 
Bcufiejf,  J. :  "  The  defendant  having  re- 
tained the  180  bushels,  after  the  time  for 
completing  the  contract  had  expired,  was 
bound  by  law  to  pay  for  the  same." 
Parke,  J. :  "  Where  there  is  an  entire 
contract  to  deliver  a  large  quantity  of 
goods,  consisting  of  distinct  parcels, 
within  a  specified  time,  and  the  seller 
delivers  part,  he  cannot,  before  the  ex- 
piration of  that  time,  bring  an  action  to 
recover  the  price  of  that  part  delivered, 
because  the  purchaser  may,  if  the  ven- 
dor fail  to  complete  his  contract,  return 
the  part  delivered.  But  if  he  retain  tlie 
part  delivered,  after  the  seller  has  failed 
m  performing  his  contr^pt,  the  latter 
may  recover  the  value  of  the  goods 
which  he  has  so  delivered."  So  also  in 
Reed  v.  Rann,  10  B.  &  C.  441,  Parke,  J., 
said :  "  In  some  cases,  a  special  contract 
not  executed  may  give  rise  to  a  claim  in 
the  nature  of  a  quantum  meruit,  ex  gr , 
where  a  special  contract  has  been  made 
for  goods,  and  goods  sent  not  according 
to  the  contract  are  retained  by  the  party, 
there  a  claim  for  the  value  on  a  quantum 
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*The  particular  subject  of  apportionment  of  rent  has    *524 
been  considered  in  the  first  volume,  Book  11.  eh.  8,  sec.  8. 

valebant  may  be  supported.  But  then  slight  deTiations  as  to  some  particulars 
from  the  circumstances  a  new  contract  proyided  for;  or  that  there  was  an  assent 
may  be  implied."  And  see,  to  the  same  or  acceptance,  express  or  implied,  by  the 
effect,  Shipton  v,  Casson,  5  B.  &  C.  878.  party  with  whom  the  plaintiff  contracted. 
So,  too,  in  Massachusetts  it  has  been  That  such  is  now  the  received  law,  see 
held,  that  if  the  vendee  of  a  specific  quan-  Smith  v.  First  Cong.  Meetinff-house  in 
tity  of  goods  sold  under  an  entire  con-  Lowell,  8  Pick.  178 ;  Taf t  v,  Montague. 
tract»  receives  a  part  thereof,  and  retains  14  Mass.  282;  Olmstead  v.  Beale,  10 
it  after  the  vendor  has  refused  to  deliver  Pick.  628 ;  Snow  o.  Ware,  18  Met.  42 ; 
the  residue,  this  is  a  severance  of  the  Lord  v.  Wheeler,  1  Gray,  282 ;  Hayden 
entirety  of  the  contract,  and  he  becomes  v.  Madison,  7  Greenl.  76 ;  Jennings  v. 
liable  to  the  vendor  for  the  price  of  such  Camp,  18  Johns.  94 ;  Kettle  v.  Harvey, 
part.  Bowker  tr.  Hoyt,  18  Pick.  666.  21  Vt.  801 ;  Bum  v.  Miller,  4  Taunt 
And  we  apprehend  that  a  similar  rule  746;  Chapel  p.  Hickes,  2  CVomp.  ft  M. 
would  be  adopted  by  a  majority  of  the  214 ;  Thornton  v.  Place,  1  Moody  ft  R. 
courts  in  this  country.  But  in  New  218.  But  see  Ellis  v.  Haralen,  8  Taunt. 
York,  the  case  of  Ozendale  v,  Wetherell  62;  Sinclair  v,  Bowles,  9  B.  ft  C.  92; 
hat  been  entirely  repudiated,  and  it  is  Wooten  v.  Read,  2  Smedes  ft  M.  686; 
there  hdd,  that  the  vendor  in  such  a  case  Helm  v.  Wilson,  4  Mo.  41 ;  White  v.  Oi- 
ls not  entitled  to  any  remedy.  Cham-  iver,  86  Me.  98.  —  We  are  not  aware 
plain  o.  Rowley,  13  Wend.  268,  18  id.  that  there  are  any  cases  upon  contracts 
187 ;  Mead  r.  Degolyer,  16  Wend.  682 ;  for  service  fully  sustaining  the  proposl- 
McKnight  9.  Dunlop,  4  Barb.  86 ;  Paige  tion  in  the  text,  except  the  celebrated 
o.  Ott,  6  Denio,  406;  Oakley  v.  Morton,  one  of  Britton  u.  Turner^  6  N.  H.  481, 
1  Kern.  26.  And  so  also  in  Ohio.  With-  already  cited  by  us,  ante,  p.  *  88,  note 
erow  v.  Witherow,  16  Ohio,  ^8,  Read,  J.,  (k).  That  was  an  action  of  indebitatue 
dissenting.  —  One  of  the  most  important  asaumpsit  for  work  and  labor  performed 
cases  in  the  second  class  is  Hay  ward  by  the  plaintiff  for  the  defenaant,  from 
V.  Leonard,  7  Pick.  181.  In  that  case  March  9,  1881,  to  December  27  of  the 
the  plaintiff  contracted  in  writing  to  same  year.  The  defendant  offered  evi- 
build  a  house  for  the  defendant,  at  a  cer-  dence  to  prove  that  the  work  was  done 
tain  time,  and  in  a  certain  manner,  on  under  a  contract  to  work  for  one  year  for 
defendant's  land,  and  afterwards  built  the  sum  of  one  hundred  dollars,  and  that 
the  house  within  the  time,  and  of  the  the  plaintiff  left  his  service  without  his 
dimensions  agreed  on,  but  in  workman-  consent  and  without  good  cause.  The 
ship  and  materials  varying  from  the  con-  learned  Judge  instructed  the  Jury,  that 
tract.  The  defendant  was  present  almost  although  all  these  points  should  be  made 
every  day  during  the  building,  and  had  out,  yet  the  plaintiff  was  entitled  to  re- 
an  opportunitv  of  seeing  all  the  materials  cover,  under  his  quantum  meruit  count,  as 
and  labor,  and  objected  at  times  to  parts  much  as  the  lalwr  performed  was  rea- 
of  the  materials  and  work,  but  continued  sonably  worth.  And  this  instruction 
to  give  directions  about  the  house,  and  was  hdd  to  be  correct.  Parher,  C.  J.,  in 
ordered  some  variations  from  the  con-  delivering  the  Judgment  of  the  court, 
tract  He  expressed  himself  satisfied  after  noticing  several  of  the  cases  cited 
with  a  part  of  the  work  from  time  to  above  in  the  second  class,  said  :  **  Those 
time,  though  professing  to  be  no  Judge  cases  are  not  to  be  distinguished,  in  prin- 
of  it.  Seon  after  the  house  was  done  he  ciple,  from  the  present,  unless  it  be  in 
refused  to  accept  it,  but  the  plaintiff  had  the  circumstance,  that  where  the  party 
no  knowled^  tliat  he  intended  to  refuse  has  contracted  to  furnish  materials,  and 
it  till  after  it  was  finished.  It  was  held,  do  certain  labor,  as  to  build  a  house  in  a 
that  the  plaintiff  might  mahitain  an  ao-  specified  manner,  if  it  is  not  done  accord- 
tion  against  the  defendant  on  a  quantum  Ing  to  the  contract,  the  party  for  whom 
meruit  for  his  labor,  and  on  a  quantum  it  Is  built  may  refuse  to  receive  It, — 
vaUbant  for  the  materials.      It  may  be  elect  to  take  no  benefit  from  what  has 

?kthered,  however,  from  the  Judgment  of  been  performed.  —  and  therefore  if  he 

arher,  C.  J ,  that  he  considered  that  one  does  receive  he  shall  be  bound  to  pay  the 

of  two  things  must  be  proved  in  order  to  value ;  whereas,  in  a  contract  for  labor, 

entitle  the  plaintiff  to  recover :  ~~  either  merely,  from  day  to  day,  the  party  is 

that  there  was  an  honest  intention  to  go  continually  receiving  the  benefit  of  the 

by  the  contract,  and  a  substantive  execu-  contract,  under  an  expectation  that  it 

tion  of  it,  with  only  some  comparatively  will  be  f  ulfillf^  and  cannot  upon  the 
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•SECTION  VI. 


OP  CONDITIONAL  CONTBAOIS. 


It  is  sometimes  of  great  importance  to  determine  whether 
there  be  a  condition  in  a  contract  or  an  instrument.    If,  for 


breach  of  it,  hare  an  election  to  refuse  to 
receive  what  has  been  done,  and  thus 
discharge  himself  from  payment  But 
we  think  this  difference  in  the  nature 
of  the  contracts  does  not  justify  the 
application  of  a  different  rule  in  rela- 
tion to  them.  The  party  who  con- 
tracts for  labor  merely  for  a  certain 
period,  does  so  with  full  knowledge 
that  he  must,  from  the  nature  of  the 
case,  be  accepting  part  performance  from 
day  to  day,  if  the  other  party  commences 
the  performance,  and  with  knowledge, 
also,  that  the  other  party  may  eventually 
fail  of  completing  the  entire  term.  If 
under  such  circumstances  he  actually 
receives  a  benefit  from  the  labor  per- 
formed, over  and  above  the  damage  oc- 
casioned by  the  failure  to  complete, 
there  is  as  much  reason  why  he  should 
psy  the  reasonable  worth  of  what  has 
thus  been  done  for  his  benefit,  as  there  is 
when  he  enters  and  occupies  the  house 
which  has  been  built  for  him.  but  not 
according  to  the  stipulations  of  the  con- 
tract, and  which  he  perhaps  enters,  not 
because  he  is  satisfied  with  what  has 
been  done,  but  because  circumstances 
compel  him  to  accept  it  such  as  it  is, 
tliat  he  should  pay  for  the  value  of  the 
house.  ...  If  the  party  who  has  con- 
tracted to  receive  merchandise  takes  a 
part  and  uses  it,  in  expectation  that  the 
whole  will  be  delirered,  which  is  never 
done,  there  seems  to  be  no  greater  reason 
that  he  should  pay  for  what  he  has  re- 
ceived, than  there  is  that  the  party  who 
has  received  labor  in  part,  under  similar 
circumstances,  should  pay  the  value  of 
what  has  been  done  for  his  benefit.  It 
is  said,  that  in  those  cases  where  the 
plaintiff  has  been  permitted  to  recover, 
there  was  an  acceptance  of  what  had 
been  done.  The  answer  is,  that  where 
the  contract  is  to  labor  from  day  to  day 
for  a  certain  period,  the  party  for  whom 
the  labor  is  aone  in  truth  stipulates  to 
receive  it  from  day  to  day,  as  it  is  pei^ 
formed,  and  although  the  other  may  not 
eventually  do  all  he  has  contracted  to 
dO|  there  has  hevn,  necessarily,  an  ao 
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ceptanoe  of  what  has  been  done  in  pur- 
suance of  the  contract,  and  the  party 
must  have  understood  when  he  maoe  the 
contract  that  there  was  to  be  such  ac- 
oeptaooe.  If,  then,  the  party  stipulates 
in  the  outset  to  receive  part  performance 
from  time  to  time,  with  a  knowledge  that 
the  whole  may  not  be  completed,  we  see 
no  reason  why  he  should  not  equally  be 
holden  to  pay  for  the  amount  of  value 
received,  as  where  he  afterwards  takes 
the  benefit  of  what  has  been  done,  with  a 
knowledge  that  the  whole  which  was  con- 
tracted for  has  not  been  performed.  In 
neither  case  has  the  contract  been  per- 
formed. In  neither  can  an  action  be 
sustained  on  the  original  contract  In  both 
the  party  has  assented  to  receive  what  is 
done.  The  only  difference  is,  that  in  the 
one  case  the  assent  is  prior,  with  a  knowl- 
edge that  all  may  not  be  performed,  in 
the  other  it  is  subsequent,  with  a  knowl- 
edge that  the  whole  has  not  been  ac- 
complished. We  have  no  hesitation  in 
holding  that  the  same  rule  should  be  ap- 
plied to  both  classes  of  cases,  especial^ 
as  the  operation  of  the  rule  will  be  to 
make  the  party  who  has  failed  to  fulfil 
his  contract,  liable  to  such  amount  of 
damages  as  the  other  party  has  sus- 
tained, instead  of  subiecting  him  to  an 
entire  loss  for  a  partial  failure,  and  thus 
making  the  amount  received  in  many 
cases  whdily  disproportionate  to  the  in- 
jury. .  .  .  We  hold,  then,  that  where  a 
party  undertakes  to  pay  upon  a  special 
contract  for  the  peif ormance  of  labor,  or 
the  furnishing  of  materials,  he  is  not  tn 
be  charged  upon  such  special  agreement 
until  the  money  is  earned  according  to 
the  terms  of  it,  and  where  the  parties 
have  made  an  express  contract,  the  'aw 
will  not  imply  and  raise  a  contract  dif 
ferent  from  that  which  the  parties  liave 
entered  Into,  except  upon  some  further 
transaction  between  the  parties.  But  iJ, 
where  a  contract  is  made  of  such  a  char- 
acter, a  party  actually  receives  labor  l: 
materials,  and  thereby  derives  a  benefit 
and  advantage,  over  and  above  tlie  dam 
age  which  bat  rasulted  from  the  bxeach 
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*  instance,  a  deed  contain  a  grant  on  condition,  then,  if  *  526 
there  be  a  breach  of  condition,  the  grant  is  void,  and  the 
estate  may  never  vest,  or  may  be  forfeited.  A  condition  of  this 
sort  is  not  favored,  and  would  not  be  readily  implied,  (jf)  But 
stipulations  or  agreements  may  be  implied,  upon  the  breach  of 
which  an  action  may  be  brought.  Mutual  contracts  sometimes 
contain  a  condition,  the  breach  of  which  by  one  party  permits  the 
other  to  throw  the  contract  up,  and  consider  it  as  altogether 
null.  Whether  a  provision  shall  have  this  effect,  for  which  pur- 
pose it  must  be  construed  as  an  absolute  condition,  is  sometimes 
a  question  of  extreme  difficulty.  It  is  quite  certain,  however,  that 
no  precise  words  are  now  requisite  to  constitute  a  condition ;  and 
perhaps  that  no  formal  words  will  constitute  a  condition,  if  it  be 
obvious  from  the  whole  instrument,  that  this  was  not  the  inten- 
tion or  understanding  of  the  parties. 

*It  would  be  difficult,  and  perhaps  impossible,  to  lay  *527 
down  rules  which  would  have  decisive  influence  in  deter- 
mining this  vexed  question.  Indeed,  courts  seem  to  agree  of  late 
that  the  decision  must  always  ^*  depend  upon  the  intention  of  the 
parties,  to  be  collected  in  each  particular  case  from  the  terms  of 
the  agreement  itself,  and  from  the  subject-matter  to  which  it  re- 
lates." (A:)  ^^  It  cannot  depend  on  any  formal  arrangement  of 
the  words,  but  on  the  reason  and  sense  of  the  thing  as  it  is  to 

of  the  contract  by  the  other  party,  the  whaterer  for  not  doing  that  which  was 
labor  actually  done,  and  the  yalue  re  impoMible."  See  also  Miller  v.  Qoddard, 
oeiTed,  fumiBti  a  new  consideration,  and  84  Me.  102 ;  Olmstead  v.  Beale,  19  Pick, 
the  law  thereupon  raises  a  promise  to  629;  Davis  v.  Maxwell,  12  ifet.  286; 
pay  to  the  extent  of  the  reasonable  Swanzey  v.  Moore,  22  111.  63.  Hansell  v, 
worth  of  such  excess.  This  may  be  Erickion,  28  lU.  257,  in  which  case  it  is 
considered  as  making  a  new  case,  one  also  held,  that  a  contract  to  work  a  given 
not  within  the  original  agreement,  and  number  of  months  at  a  fixed  price  per 
the  party  is  entitled  to '  recover  on  his  month,  is  an  entire  contract,  extending 
new  case  for  the  work  done,  not  as  over  the  whole  number  of  months.  See 
agreed,  but  yet  acc^eptedby  the  defend-  also,  (tnU,  p.  *86,  note  (j7)>  &«<!  P-  *^» 
ant.'  1  Dane's  Abr.  224."  But  the  note  (/).  —  Difflcuit  questions  frequently 
courts  of  other  States  have  thus  far  arise  in  the  classes  of  cases  considered 
shown  little  disposition  to  adopt  the  in  the  present  note,  as  to  the  measure  of 
views  of  the  learned  Judge.  Thus,  in  damages,  and  the  right  of  the  defendant 
Eldridge  v,  Rowe,  2  Gilman,  91,  the  to  have  deducted  from  the  amount  other- 
court  kdd,  upon  a  similar  state  of  facts,  wise  recoverable  the  damage  sustained 
that  the  plaintiff  was  not  entitled  to  re-  by  him  in  consequence  of  the  breach 
cover.  And  Young,  J,f  said:  "It  is  no  of  the  contract.  These  questions  will 
objection  to  say  that  the  defendant  has  be  considered  under  their  appropriate 
received  the  benefit  of  his  labor,  this  heads  in  the  subsequent  part  of  this 
being  a  case,  where,  from  its  nature,  the  treatise, 
defendant  could  not  separate  the  prod-  ( i* )  See  antB,  p.  *510.  n.  (y). 
ucts  of  his  labor  from  the  general  con-  \k)  Per  Tindat,  C.  J,,  in  GUholm  v. 
oerns  of  his  farm,  and  ought  not,  there-  Hays,  2  Man.  &  Q.  266. 
fore,  to  be  responsible  to  any  extent 
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be  collected  from  the  whole  contract."  (T)  It  is  said  that  where 
the  clause  in  question  goes  to  the  whole  of  the  consideration,  it 
shall  be  read  as  a  condition,  (m)  The  meaning  of  this  must  be, 
that  if  the  supposed  condition  covers  the  whole  ground  of  the 
contract,  and  cannot  be  severed  from  it,  or  from  any  part  of  it,  a 
breach  of  the  condition  is  a  breach  of  the  whole  contract,  which 
gives  to  the  other  party  the  right  of  avoiding  or  rescinding  it 
altogether.  But  where  the  supposed  condition  is  distinctly  sepa- 
rable, so  that  much  of  the  contract  may  be  performed  on  both  sides 
as  though  the  condition  were  not  there,  it  will  be  read  as  a  stipu- 
lation, the  breach  of  which  only  gives  an  action  to  the  injured 
party,  (n)  But  it  is  uot  safe  to  assert,  that  which  is  sometimes 
said  to  be  law,  ((>)  that  where  in  case  of  a  breach  the  party  cannot 
have  his  action  for  damages,  there  the  doubtful  clause  must  be 
read  as  a  condition,  because  otherwise  the  party  injured  would  be 
without  remedy.  For  if  "  the  reason  and  sense  of  the  thing,"  or 
the  rational  and  fair  construction  of  the  contract,  leads  to  the 
conclusion  that  the  parties  did  not  agree  nor  intend  that  there 
should  be  this  condition,  then  there  is  none ;  and  if  a  party  be  in 
this  way  injured  and  remediless,  it  is  his  own  fault,  in  that  be 
neither  inserted  in  his  contract  a  condition,  the  breach  of  which 
would  discharge  him  from  all  obligation,  nor  a  stipulation,  for  the 
breach  of  which  he  might  have  his  action.  ( /?)  So  is  he  remedi- 
less if  he  cannot  procure  the  performance  of  a  condition  of  which 
he  permitted  the  insertion.  Thus  it  is  held  that  if  money  is  to  be 
paid  by  insurers,  or  by  others,  when  a  certain  certificate  is  pre- 
sented, the  money  is  not  payable  in  the  absence  of  the  certificate, 
although  it  be  unreasonably  withheld.  ( jc^) 

(/)  Per  Lord  Ellenhorough,  in  Ritchie  (o)  See   Pordage   v.   Cole,    1    Wmt. 

V,  Atkinson,  10   East,  2w.     And   see  Saund.  819. 

Northampton  Gas  Light  Co.  o.  Pamell,  ip)  8ee  infra,  p.  *620,  note  (r). 

16  C.  B.  680,  29  Eng.  L.  ft  Eq.  281.  \pp)  Coles  o.  Turner,  L.  R.  1  C.  P. 

(m)  Boone  v.  Ejre,  1  H.  Bl.  278,  note  878;  Mills  v.  Baylej,  82  L.  J.  Ex.  179; 

(a).  Scott  o.  Corporation  of  Lirerpool,  28  L. 

(n\  See  Hemans  v,  Ficdotto,  1  C.  B.  J.  C.  280. 
(k.  b.)  046. 
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♦SECTION  vn. 


♦628 


OF  MUTUAL  CONTRAOTB. 

It  is  a  similar  question  —  sometimes  indeed  the  very  same  ques- 
tion —  whether  covenants  are  mutual,  in  such  sense  that  each  is  as 
a  condition  precedent  to  the  other.  And  also  whether  covenants  or 
agreements  be  dependent  or  independent,  (q)  By  the  very  defini- 
tion of  them,  if  they  are  dependent,  that  is,  if  each  depends  on  the 
other,  the  failure  of  one  destroys  and  annuls  the  other.  Or,  if 
this  dependence  is  not  mutual,  but  one  of  them  rests  upon  the 
other  by  a  dependence  which  is  not  equally  shared  by  the  other, 
if  that  contract  upon  which  this  dependence  rests  is  broken  and 
defeated,  the  other  by  reason  of  its  dependence  is  annulled  and 
destroyed  also.  But  they  may  be  wholly  independent,  although 
relating  to  the  same  subject,  and  made  by  the  same  parties,  and 
included  in  the  same  ^instrument.  In  that  case  they  are  two  sepa- 
rate contracts.  Each  party  must  then  perform  what  he  under- 
takes, without  reference  to  the  discharge  of  his  obligation  by  the 
other  party.  And  each  party  may  have  his  action  against  the 
other  for  the  non-performance  of  his  agreement,  whether  he  has 
performed  his  own  or  not.  Now  the  law  has  no  preference  for 
one  kind  of  conti-act  over  another ;  nor  does  it,  by  its  own  impli- 
cation and  intendment,  make  one  rather  than  the  other, 
and  still  less  does  it  require  ♦  one  rather  than  the  other.  ♦  629 
It  may  indeed  be  safely  said,  that  this  question  in  each 
particular  case  will  be  determined  by  inferring,  with  as  much  cer- 


iq)  In  Kingston  v.  Preston,  cited  in 
Jones  V.  Barclej,  Doug.  690,  Lord  Mans- 
fiM  said:  "There  are  three  kinds  of 
covenants :  1.  Such  as  are  called  mttfua/ 
and  independent,  where  either  partv  may 
recoYer  damages  from  the  other,  for  the 
injury  he  may  have  received  hj  a  breach 
of  the 'covenants  in  his  favor,  and  where 
it  is  no  excuse  for  the  defendant  to 
allege  a  breach  of  the  covenants  on  the 
part  of  the  plaintiff.  2.  There  are  cove- 
nants which  are  conditions  and  depemUnt, 
in  which  the  performance  of  one  depends 
upon  the  prior  performance  of  another, 
and  therefore,  until  this  prior  condition 


is  performed,  the  other  party  is  hot 
liable  to  an  action  on  his  covenant.  8. 
There  is  also  a  third  sort  of  covenants, 
which  are  mutual  conditions  to  be  per- 
formed at  the  same  time ;  and  in  these, 
if  one  i>arty  was  ready,  and  offered  to  per- 
form his  part,  and  the  other  neglectea  or 
refused  to  perform  his,  he  who  was 
ready  and  offered  has  fulfilled  his  en- 
gagement, and  may  maintain  an  action 
for  the  default  of  the  other;  though  it 
is  not  certain  that  either  is  obliged  to  do 
the  first  act."  See  also  Mason  v.  Cham- 
bers, 4  Litt  258;  and  Mr.  Dumford's 
note  to  Acherley  v.  Vernon,  Willes,  167. 
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tainty  as  the  case  permits,  the  meaning  and  purpose  of  the  par- 
ties, from  a  rational  interpretation  of  the  whole  contract,  (r)  ^ 

(r)  In  ancient  timet  the  decision  of  dition  precedent ;  and  so  it  is  where  no 
questions  of  this  kind  depended  rather  tiwte  ia  fixed  for  performance  of  that 
upon  nice  and  subtle  constructions  put  which  is  the  consideration  of  the  monej 
upon  the  language  of  a  contract,  than  or  other  act."  See  Pordage  v.  Cole,  1 
upon  the  evident  sense  and  intention  of  Wma.  Sauad.  819 ;  Thorp  v.  Thorp,  12 
the  parties,  as  gathered  from  a  rational  Mod.  400,  1  Salk.  171,  per  HoUt  C  J.; 
consideration  of  the  whole  instrument,  Peeters  v.  Opie,  2  SaunoT  350,  per  Hale, 
and  the  subject-matter  of  the  agreement  C.  J. ;  Wilks  v.  Smith,  10  M.  &  W.  865; 
Thus,  in  16  H.  7,  10,  pi.  17,  it  was  ruled  Eastern  Counties  Railway  Co.  v.  Phillp- 
hy  Fineux,  C.  J.,  that  if  one  covenant  son,  16  C.  B.  2;  Major  of  Norwich  r. 
with  me  to  serve  me  for  a  jear,  and  I  Norfolk  Railway  Co.  4  Ellis  &  B.  897 ; 
covenant  with  him  to  give  him  £20,  if  I  Northampton  Gas  light  Co.  v.  Pamell, 
do  not  say  for  the  cause  aforesaid,  he  shall  15  C  B.  680,  29  £.  B.  &  £.  229 ;  Under- 
have  an  action  for  the  £20,  although  he  hill  v.  The  Saratoga  &  W.  R  R.  Co  20 
nerer  serves  me ;  otherwise  it  is  if  I  say  Barb.  455 ;  Bdgar  v.  Boies,  11  8.  &  R. 
that  he  shall  have  £20  for  the  comae  afore-  446 ;  Stevenson  v.  Kleppinger,  5  Watts, 
aaid.  So  if  I  covenant  with  a  man  that  420 ;  Lowry  v.  Mehaify,  10  id.  887 ; 
I  will  marry  his  daughter,  and  he  cove-  Goldsborough  v,  Ozr,  8  Wheat.  217 ; 
nants  with  me  that  he  will  make  an  Robb  v.  Montgomery,  20  Johns.  15. 
estate  to  me  and  his  daughter,  and  the  The  principle  of  this  rule  has  been  mis- 
heirs  of  our  two  bodies  begotten,  if  I  applied  in  various  cases,  as  in  Terry  v, 
afterwards  marry  another  woman,  or  his  Duntze,  2  H.  Bl.  889.  In  that  case  A 
daughter  marries  another  man,  yet  I  covenanted  to  build  a  house  for  B,  and 
shall  have  an  action  of  covenant  against  finish  it  on  or  before  a  certain  day,  in 
him  to  compel  him  to  make  the  estate ;  consideration  of  a  sum  of  money  which 
but  if  the  covenant  were  that  he  would  B  covenanted  to  pay  A  by  instalments 
make  the  estate  to  us  two  fbr  ike  cause  as  the  building  proceeded.  It  was  held, 
ctifcresaid,  in  that  case  he  would  not  make  that  the  finishing  of  the  house  was  not 
the  estate  until  we  were  married.  And  a  condition  precedent  to  the  payment  of 
such  was  the  opinion  of  the  whole  court,  the  money  ;  that  A  miglit  maintain  an 
But  Lord  Hou^  in  the  great  case  of  action  of  debt  against  a  for  the  whole 
Thorp  V.  Thorp,  11  Mod.  465,  and  Lord  sum,  though  the  building  was  not  finished 
Chief  Justice  IVUUs,  in  Acherley  v.  Yet-  at  the  time  appointed,  on  the  ground  that 
non,  Willes,  163,  advanced  more  rational  part  of  the  money  was  to  be  paid  before 
ideas  upon  the  subject.  And  in  King^  the  house  could  be  completed.  This 
ston  V.  Preston,  already  cited,  Lo^  case  was  followed  in  Seers  v.  Fowler,  2 
McM^fifid  declared  that  the  dependence  Johns.  272,  and  Havens  v.  Bush,  id.  387. 
or  independence  of  covenants  was  to  be  But  in  Cunningham  v.  Morrell,  10  Johns, 
collected  from  the  evident  sense  and  208,  Seers  v.  Fowler,  and  Havens  i;  Bush, 
meaning  of  the  parties.  Mr.  Serjeant  were  overruled,  and  the  authority  of 
Williams  in  his  elaborate  note  to  Poi^  Terry  v.  Duntie  repudiated.  Conning- 
dage  V.  Cole,  1  Wms.  Saund.  310,  has  ham  v.  Morrell  was  followed  in  McLure 
given  the  five  following  rules,  collected  v.  Rush,  9  Dana,  64,  and  in  Alien  v. 
with  great  care  and  accuracy  from  the  Sanders,  7  B.  Mon.  598,  overruling  the 
decid^  cases.  1.  "  If  a  day  be  appointed  earlier  cases  of  Craddock  o.  Aldridge, 
for  payment  of  money,  or  part  of  it,  or  2  Bibb,  15,  and  Mason  v.  Chambers,  4 
for  doing  any  other  act»  and  the  day  is  litt  258.  And  see  to  the  same  effect 
to  happen,  or  may  happen  before  the  Kettle  t;.  Harvey,  21  Vt.  dOl ;  Lord  p. 
thing  which  is  the  consideration  of  the  Belknap,  1  Cush.  279 ;  Tompkins  v. 
money,  or  other  act  is  to  be  performed ;  Elliot,  5  Wend.  486.  —  In  the  case  of 
an  action  may  be  brought  for  the  money,  contracts  for  the  purchase  and  sale  of 
or  for  not  doing  such  other  act  before  real  estate,  where  the  purchaser  cove- 
performance  ;  for  it  appears  that  the  nants  to  pay  the  purchase-money  by  in- 
party  relied  upon  his  remedy,  and  did  not  stalments,  and  the  Tender  covenants  to 
mtend  to  make  the  performance  a  con-  convey  by  deed,  either  on  the  last  day  of 

^  A.  contracted  to  deliver  certdn  coal  in  twelve  equal  monthly  instalments  to  B.,  who 
took  less  than  the  first  instalment  at  the  time  ^^reed,  whereupon  A.  rescinded  the  con- 
tract. Held,  in  an  action  by  B.  against  A.,  that  B.'s  breach  in  taking  less  than  the  stipu- 
lated quantity  darine  the  first  month  did  not  entitle  A.  to  rescind  the  contract.  Simpson 
V.  Crippin,  L.  R.  8  Q.  B.  14. 
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♦580 


OF  THE  PRESUMPTIONS  OF  LAW. 


There  are  some  general  presumptions  of  law  which  may  be 
considered  as  affecting  the  construction  of  contracts.    Thus  it 


payment,  or  on  some  day  preYions,  the 
covenants  to  pay  the  instalments  falling 
dae  before  the  day  appointed  for  con- 
veying by  deed,  are  independent  of  the 
covenant  to  convey,  and  an  action  may 
be  maintained  for  such  instalments, 
without  showing  any  conreyance  or 
oiler  to  convey;  but  the  conveyance  or 
offer  to  convey,  is  a  condition  precedent 
to  the  right  to  insist  upon  the  payment 
of  an  instalment  falling  due  either  on 
or  after  the  day  of  conveyance.  Grant 
17.  Johnson,  1  Seld.  247,  reversing  the 
Judgment  of  the  Supreme  Court  in  the 
same  case,  in  6  Barb.  387.  In  this  case 
the  plaintiff  agreed  to  sell  to  the  defend- 
ant a  piece  of  land,  and  covenanted  to 
ffive  possession  of  the  land  on  the  first  of 
November,  1846,  and  to  convey  by  deed 
on  the  first  of  May,  1840.  And  the 
defendant  covenanted  to  pay  $060,  as 
follows,  namely:  $200  on  the  first  of 
April,  1846,  flOO  on  the  first  of  April, 
1847,  $276  on  the  first  of  April.  1848, 
and  $276  on  the  first  of  April,  1840.  The 
plaintiff  gave  the  defendant  possession 
of  the  premises,  and  the  defendant  paid 
the  first  instalment  according  to  the 
terms  of  the  agreement.  The  present 
action  was  brought  to  recover  the  second 
instalment ;  and  the  court  held,  that  the 
conreyance  by  deed  was  a  condition  pre- 
cedent to  the  payment  of  any  instalment 
after  the  first ;  and  therefore  the  plain- 
tiff was  not  entitled  to  recover  without 
averring  a  performance  or  tender  of  per- 
formance 01  such  condition.  So  in  Bean 
V.  Atwater,  4  Conn.  8,  A  and  B,  on  the  6th 
of  August,  1816,  entered  into  articles  of 
agreement,  whereby  A,  in  consideration 
of  the  covenants  to  be  performed  and 
payments  to  be  made  by  B,  granted  ami 
sold  to  B  certain  tracts  of  land,  and 
covenanted  to  confirm  them  to  him  by 
deed  in  fee-simple  on  the  first  of  June, 
1817 ;  and  B  covenanted  to  pay  therefor 
the  sum  of  4,000  dollars,  of  which  600 
dollars  were  to  be  paid  immediately,  600 
dollars  on  the  first  of  Januaiy,  1817, 
600  dollars  on  the  first  of  June,  1817,  600 
dollars  on  the  first  of  January,  1818, 


1,000  dollars  on  the  first  of  January,  1810, 
and  the  residue  on  the  first  of  January, 
1820.  For  the  peiiormance  of  these  stipu- 
lations the  parties  bound  themselves  re- 
spectively, in  the  penalty  of  8,000  doUan. 
In  an  action  brought  by  A  against  B  for 
the  money,  it  was  keUi,  that  the  covenant 
of  the  defendant,  so  far  as  it  related  to 
the  two  first  instalments,  was  indepen- 
dent, and  the  plaintiff  was  entitlecl  to 
recover  the  sum  due  thereon,  without 
averring  or  proving  performance  of  the 
covenant  on  his  part ;  but  that,  so  far  as 
it  related  to  the  instalment  payable  on 
the  first  of  June,  1817,  ana  the  sub- 
sequent instalments,  performance  by  the 
plaintiff  was  a  condition  precedent  to 
his  right  of  recovery.  And  see  to  the 
same  effect  Leonard  v.  Bates,  1  Blaekf. 
172;  Kane  v.  Hood,  18  Pick.  281.  But 
see  Weaver  r.  Childress,  8  Stew.  361. '—2. 
"  When  a  day  is  appointed  for  the  pay- 
ment of  money,  &c ,  and  the  day  is  to 
happen  after  the  thing  which  is  the  con- 
sideration of  the  money,  &c.,  is  to  be 
performed,  no  action  can  be  maintained 
lor  the  money,  Ac.,  before  performance." 
Thorp  V.  Thorp,  12  Mod.  460,  1  Salk. 
171 ;  Bean  r.  Atwater,  4  Conn.  0;  Dey  v, 
Doz,  0  Wend.  120 ;  Morris  v.  Silter.  1 
Denio,  60;  Rider  v.  Pond,  18  Barb.  170. 
—  3.  **  Where  a  covenant  goes  only  to  paii 
of  the  consideration  on  both  sides,  and 
a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  he  maintained 
for  a  breach  of  the  covenant  on  the  part 
of  the  defendant,  without  averring  per- 
formance in  the  declaration."  The  lead- 
ing case  upon  this  point  is  Boone  v. 
Eyre,  1  H.  Bl.  273,  note  (a).  The  plahi- 
tiff,  in  that  case,  conveyed  to  the  defend- 
ant the  equi^  of  redemption  of  a  planta- 
tion in  the  West  Indies,  together  with  the 
stock  of  negroes  upon  it,  in  consider- 
ation of  £600,  and  an  annuity  of  £160 
per  annum  for  life ;  and  covenanted  that 
he  had  good  title  to  the  plantation,  was 
lawfully  possessed  of  the  negroes,  and 
that  the  defendant  should  quietly  enioy. 
The  defendant  covenanted,  that  the  plain' 
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*  581    *  is  a  presumption  of  law  that  parties  to  a  simple  contract 
intended  to  bind  not  only  themselves,  but  their  personal 

iiffweU  and  tndff  performing  all  and  every-  1704,  or  sooner,  in  case  0  should  before 
tKng  on  his  part  to'  be  jpe^ormed,  he,  the  that  time  have  taaght  him  the  bleaching 
defendant,  would  pay  the  annuity.    The  of  such  materials,  pay  to  0  the  further 
action  was  brought  for  the  non-payment  sum  of  £250.    In  covenant  by  C  against 
of  the  annuity.     Plea,  that  the  plaintiff  D,   the  breach  assigned  was  the    non- 
was  not  at  the  time  of  making  the  deed  payment  of  the  £250.    Demurrer,  that 
legally  possessed  of  the  negroes,  and  so  it  was  not  ayeired  that  C  had  taught 
had  not  a  good  title  to  convey.    General  D  the  method  of  bleaching  such  mate- 
demurrer  to  the  plea.    Lord  Mansfield:  rials;  but  it  was  held  by  the  court,  that 
*'The  distinction   is  very  clear,  where  the    vihole    consideration  of    the   agree- 
mutual  covenants  go  to  the  whole  of  the  ment  being  that  C  should  permit  D  to 
consideration   on    both    sides,  they  are  bleach  materialSf  as  well  as  teach  him  the 
mutual  conditions,  the  one  precedent  to  method  of  doing  it ;   the  covenant  by 
the  other.    But  where  they  go  only  to  a  0  to  teach  formed  but  part  of  the  con- 
part,  where  a  breach  may  be  paid  for  in  sideration,  for  a   breacn    of   which    D 
damages,   there   the    defendant   has    a  might  recover  a  recompense  in  damages, 
remedy  on  his  covenant,  and  shall  not  And  C  having  in  part  executed  his  agree- 
plead  it  as  a  condition  precedent    If  this  ment,  by  transferring  to  D  a  right  to  ex- 
plea   be    allowed,  any  one    negro,  not  ercise  the  patent,  he  ought  not  to  keep 
being  the  property  of  the  plaintiff,  would  that  right  without  paying  the  remainder 
bar  ue  action."   Upon  this  case  Serjeant  of  the  consideration,  because  he  mav  have 
Williams  remarks  as  follows :  "  The  whole  sustained  some  damage  by  D's  not  having 
consideration  of  the  covenant  on  the  part  instructed  him  ;  and  the  demurrer  was 
of  B  the  purchaser  to  pay  the  money  overruled.    Campbell  v.  Jones,  6  T.  R. 
was  the  conveyance  by  A  the  seller  to  570.    Hence,  it  appears  that  the  reason 
him  of   the  eouity  of  redemption  of  the  of  the  decision  in  these  and  other  similar 
plantation,  ana  also  the  stocx  of  negroes  cases,  besides  the  inequality  of  the  dam- 
upon  it.    The  excuse  for  non-payment  ages,  seems  to  be,  that  where  a  person 
oi  the  money  was,  that  A  had  broke  his  has  received  a  part  of  the  consideration 
covenant  as  to  part  of  the  consideration,  for  which  he  entered  into  the  agreement, 
namely,  the  stock  of  negroes.    But,  as  it  would  be  unjust  that  because  he  has 
it  appeared  that  A  had  conveyed   the  not  had  the  to^,  he  should  therefore  be 
equity  of  redemption  to  B,  and  so  had  permitted   to  enjoy  that   part   without 
in  part  executed  his  covenant,  it  would  either  paying  or  doing  anytlung  for  it. 
be  unreasonable  that  B  should  keep  the  Therefore  the  law  obliges  him  to  perform 
plantation,  and  yet  refuse  payment,  be-  the  agreement  on  his  part,  and  leaves 
cause  A  had  not  a  good   title  to  the  him  to  his  remedy  to  recover  any  dam- 
negroes.    Per  Ashhurst,  J.,  6  T.  R.  573.  age  he  mav  have  sustained  in  not  having 
Besides,  the  damages  sustained  by  the  received  the  whole  consideration.    And 
parties  would  be  unequal,  if  A's  cove-  hence,  too,  it  seems,  it  must  appear  upon 
nant  were  held  to  be  a  condition  prece-  the  record  that  the  consideration  was  eze- 
dent.    Duke  of  St.  Albans  v.  Shore,  1  cuted  in  part ;  as  in  Boone  v.  Eyre,  above 
H.  Bl.   179.    For  A  on    the    one   side  mentioned,  the  action  was  on  a  deed, 
would  lose  the  consideration-money  of  whereby  the  plaintiff  had  conreyed  to 
the  sale,  but  B's  damage  on  the  other  the  defendant  the  equity  of  redemption 
might  consist  perhaps  in  the  loss  only  of  a  of  the  plantation,  for  the  defendant  did 
ifew  negroes.     So  where  it  was  agreed  not  deny  the  plaintiff's  title  to  convey  it 
between  C  and  D,  that  in  consideration  So  in  Campbell  v.  Jones,  the  plaintiff  had 
of  £500  C  should  teach  D  the  art  of  transferred  to  the  defendant  a  right  to 
bleaching  materials  for  making  paper,  exercise  the  patent.    Therefore,  if  an  ao- 
and  permit  him,  during  the  continuance  tion  be  brought  on  a  covenant  or  agree- 
of  a  patent  which  C  had  obtained  for  ment  contained  in  articles  of  agreement, 
that  purpose,  to  bleach  such  materials  or  other  executory  contract  where  the 
according  to  the  specification ;  and  C,  in  whole  is  future,  it  seems  necessary  to 
consideration  of  tlie  sum  of  £250  paid,  aver  performance  in  the  declaration  of 
and  on  the  further  sum  of  £250  to  be  the  whole,  or  at  least  of  part  of  that 
paid  by  D  to  him,  covenanted  that  he  which  the  plaintiff  has  covenanted  to  do  ; 
would  with  all  possible  expedition  teach  or  at  least  it  must  be  admitted  by  the 
D  the  metliod  of   bleaching  such  ma-  plea  that  he  has  performed  it.    As  where 
terials,  and  D  covenanted  that  he  would  A,  by  articles  of  agreement,  in  consider- 
on   or  before    the   24th   of   February,  ation  of  a  sum  of  money,  to  be  paid  to 
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representatives ;  *  and  such  parties  may  sue  on  a  contract^    *  532 

him  by  B  on  a  certain  day,  covenants  to  lianas,  11  Wend.  67.  —  6.    "  Where  two 

convey  to  B  on  the  same  day  a  house,  acts  are  to  be  done  at  the  $atM  timet  as 

together  with  Uie  fixtures  and  furniture  where  A  covenants  to  convey  an  estate 

therein,  and  that  he  was  lawfully  seised  to  B  on  such  a  day,  and  in  consideration 

of  the  house,  and  possessed  of  the  fix-  thereof  B  covenants  to  pay  A  a  sum  of 

tures  and  furniture.    Li  an  action  against  money  on  the  tame  day,  neiUier  can  main- 

B  for  the  money,  A  must  aver  tluit  he  tain  an  action  without  showing  perform- 

conveyed  either  the  whole  of  the  prem-  ance  of,  or  an  offer  to  perform  his  part, 

ises,  or  «t  least  the  house,  to  B ;  or  it  though  it  is  not  certain  which  of  them  is 

must  be  admitted  by  B  in  his  plea  that  oblig^  to  do  the  first  act ;  and  this  par- 

A  did  convey  the  house,  but  was  not  law-  ticularly  applies  to  all  cases  of  sale."   See 

fully  possessed  of  the  furniture  or  fix-  the  numerous  cases  cited  by  Serjeant 

tures.'     For  further  Ulustnition  of  this  WtiUams;  and  also  Campbell  v,  Gittinn, 

Srinciple,  see  FothergiU  v.  Walton.  2  J.  B.  19  Ohio,  S47 ;  Williams  o.  Healy.  8  Demo, 
[core.  eaO;  Stavers  v.  Curling,  8  Bing.  868;  Gazley  v.  Price,  10  Johns.  267 ;  Dun- 
N.  C.  856;  Franklin  v.  Miller,  4  A.  &  E.  ham  v,  Pettee,  4  Seld.  608;  Lester  i;.  Jew- 
609 ;  Fishmongers  Co.  v.  Robertson,  6  ett,  1  Kern.  458.  —  Where  a  party  agreed 
Man.  &  G.  181, 198;  Storer  v.  Gordon,  8  on  the  payment  by  another  ol  certain  sums 
M.  &  S.  808 ;  Ritchie  v.  Atkinson,  10  East,  of  money  to  a  third  penon,  to  assign  cer- 
295 ;  Havelock  v.  Qeddes,  id.  655 ;  Jonas-  tain  certificates  of  sale  of  land,  and  it 
sohn  V.  Great  Northern  Railway  Co.  10  was  held,  that  the  covenants  were  inde- 
Exch.  434,  28  Eng.  L.  ft  £q.  481 ;  Gould  pendent,  and  that  in  a  suit  by  the  party 
V,  Webb,  4  Ellis  &  B.  988,  80  Eng.  L.  ft  bound  to  assign,  a  general  averment  of 
£q.  831 ;  Mill-Dam  Foundery  v.  Uovey,  readiness  on  his  part  to  perform  was  suf- 
21  Pick.  417 ;  Tileston  v.  Newell.  18  Mass.  fident.  Slocum  o.  Despard.  8  Wend.  616. 
406 ;  Bennet  v.  Pixley,  7  Johns.  249 ;  Ober-  See  Northrup  r.  Northrup,  6  Co  wen,  296 ; 
myer  v.  Nichols,  6  Binn.  159 ;  Morrison  Champion  v.  White,  6  Cowen,  509 ;  Robb 
V.  Galloway,  2  Harris  ft  J.  461 ;  Todd  o.  v,  Montgomery,  20  Johns.  15.  But  see 
Summers,  2  Gratt.  167 ;  Lewis  v.  Weldon,  Parker  u.  Parmele,  20  Johns.  180 ;  Adams 
8  Rand.  71 ;  McCullough  v.  Cox,  6  Barb.  v.  Williams,  2  WatU  ft  S.  227 ;  Halloway 
386;Paynei7.Bettisworth,2A.K.Marsh.  r.  Davis,  Wright,  129.  Justice  would 
427;  Keenan  9.  Brown,  21  Vt.  86;  Tomp-  seem  to  require  that  such  stipulations 
kins  V.  ElUot,  6  Wend.  496 ;  Grant  v.  should  be  considered  as  dependent.  Leon- 
Johnson,  6  Barb.  161,  6  id.  337, 1  Seld.  ard  v.  Bates.  1  Blackf.  172,  note ;  per 
247 ;  Pepper  v.  Haight,  20  Barb.  429.  Shaw,  C.  J.,  in  Kane  v.  Hood,  18  Pick. 
"If,"  says  Shaw,  C.  jT,  in  Knight  o.  The  281.— 6.  It  may  also  be  laid  down  as  a 
New  England  Worsted  Co.  2  Cush.  286,  rule,  that  stipulations  or  promises  may 
"  a  partv  promise  to  build  a  house  upon  be  dependent  from  the  nature  of  the  acts 
the  land  of  another,  and  to  dig  a  well  on  to  be  performed,  and  the  order  In  which 
the  premises,  and  to  place  a  pump  in  it ;  they  must  necessarily  precede  and  follow 
and  the  owner  of  the  land  covenants  sea-  each  other.  "  When  the  act  of  one  party 
sonably  to  supply  all  materials  and  fur-  must  necessarily  precede  any  act  of  the 
nish  a  pump;  it  is  very  clear  that  the  other,  as  where  one  stipulates  to  manu- 
stipulation  to  furnish  materials  is  depend-  facture  an  article  from  materials  to  be 
ent,  and  constitutes  a  condition ;  because  furnished  by  the  other,  and  the  other 
the  builder  cannot  perform  on  his  part  stipulates  to  furnish  the  materials,  the 
until  he  has  the  materials.  So  to  put  a  act  of  furnishing  the  materials  necessa- 
pump  into  the  well.  But  the  stipulation  rily  precedes  the  act  of  manufacturing, 
to  dig  a  well  is  not  conditional,  beeause  and  will  constitute  a  condition  precedent 
It  goes  to  a  small  part  only  of  the  con-  without  express  words."  Per  Show,  C.  J., 
•ideration,  and  does  not  necessarily  de-  in  Mill-Dam  Foundery  v.  Hovev,21  Pick, 
pend  on  a  prior  performance,  on  the  part  439 ;  Thomas  v.  Cadwallader,  Willes.  4W ; 
of  the  owner,  and  because  a  failure  can  Knight  v.  New  England  Worsted  Co.  2 
be  compensated  in  damages,  and  the  rem-  Cush.  286.  In  Combe  v.  Greene,  11  M. 
edy  of  the  owner  is  by  action  on  the  con-  ft  W.  480,  the  plaintiff  demised  a  dwel- 
tract." — 4.  "  But  where  the  mutual  cov-  ling-house  and  premises  to  the  defendant, 
enants  go  to  the  whole  consideration  on  and  the  defendant  covenanted  that  he 
both  sides,  they  are  mutual  conditions,  would  expend  £100  in  improvements  and 
and  performance  must  be  averred."  Duke  additions  to  the  dwelling-house,  under 
of  St.  Albans  v.  Shore,  1  H.  Bl.  270 ;  the  direction  of  some  competent  survevor 
Graves  v.  Legg,  9  Exch.  709,  25  Eng.  L.  to  be  appointed  by  the  plaintiff,  ifeld, 
ft  Eq.  552 ;  Grey  v.  Frier,  4  Clark  ft  F.  that  the  appointment  of  a  surveyor  was 
6<^,  26  Eng  L.  ft  Eq.  27;  Dakin  v.  Wil-  a  conditioD  precedent  to  the  defendant's 
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although  not  named  therein.  («)    Hence,  as  we  have  seen, 

*  6S3    executors,  *  though  not  named  in  a  contract,  are  liable,  so 

far  as  they  have  assets,  for  the  breach  of  a  contract  which 
was  broken  in  the  lifetime  of  their  testator.  And  if  the  contract 
was  not  broken  in  his  lifetime,  they  must  not  break  it,  but  will  be 
held  to  its  performance,  unless  this  presumption  is  overcome  by 
the  nature  of  the  contract ;  as  where  the  thing  to  be  done  required 
the  personal  skill  of  the  testator  himself,  (t)  So,  too,  if  several 
persons  stipulate  for  the  performance  of  any  act,  without  words 
of  severalty,  the  presumption  of  law  is  here  that  they  intended  to 
bind  themselves  jointly,  (u)  But  this  presumption  also  might  be 
rebutted  by  the  nature  of  the  work  to  be  done,  if  it  were  certain 
that  separate  things  were  to  be  done  by  separate  parties,  who 
could  not  join  in  the  work,  (v) 
It  is  also  a  legal  presumption,  that  every  grant  carries  with 
it  whatever  is  essential  to  the  use  and  enjoyment  of  the 

*  584    grant,  (u;)     *  But  this  rule  applies  perhaps  more  strongly 

to  grants  of  real  estate  than  to  transfers  of  personal  prop- 
erty. Thus,  if  land  be  granted  to  another,  a  right  of  way  to  the 
land  will  go  with  the  grant,  (x)    But  it  has  been  held,  where 

liability  to  expend  the  £100.  In  Miller  66  a ;  Pomfret  v,  Ricroft,  1  Wms.  Saond. 
V.  Pittebarff  &  Cleveland  R.  R.  Co.  40  823,  n.  (6).  Where  an  act  of  parliament 
Penn.  St.  237,  there  was  a  subscription  to  empowered  a  railway  company  to  croai 
the  stock  of  a  railroad  company,  on  the  the  line  of  another  company,  by  means 
express  condition  that  the  road  should  of  a  bridge,  it  was  Ma,  that  the  firstp 
be  located  and  constructed  alons  a  pre-  mentioned  company  had  consequently 
scribed  route.  The  road  was  so  located,  the  right  of  placing  temporary  scaffold- 
and  the  subscriber  paid  one  or  more  in-  ing  on  the  land  belonging  to  the  latter,  if 
stalments  on  his  shares,  but  neglected  to  the  so  placing  it  were  necessary  for  the 
pay  the  balance  as  the  calls  were  made,  purpose  of  constructing  the  bridge ;  for 
before  the  construction  was  completed,  ubi  aliquid  conceditur,  conceditur  et  id  tine 
the  company  suspended  operations.  An  quo  re»  ipaa  esse  mmpaUtl.  Clarence  Rail- 
action  was  brought  by  the  company  for  way  Co.  v.  Great  North  of  England  Rail- 
the  balance  of  the  subscription.  Hdd,  way  Co.  13  M.  &  W.  706.  See  also  Hinch- 
that  the  road  having  been  located  as  stip-  liffe  v.  Earl  of  Kinnoul,  6  Bing.  N.  C.  1 ; 
ulated,  though  not  completed,  the  com-  Dandv.  Kinscote,6M.  &  W.  174;  Broom's 
pany  was  entitled  to  recover.  But  see  Legal  Maxims,  862,  2d  ed. 
Macintosh  v.  The  M.  C.  Railway  Co.  14  {x)  Pomfret  v.  Ricroft,  1  Wms.  Saund. 
M.  &  W.  548.  823,  n.  (6) ;  Howton  v.  Frearson,  8  T.  R. 

(<)  Siboni  v.  Kirkman,!  M.  &  W.  418,  GO;  Collins  v.  Prentice,  16  Conn.  39.    It 

423 ;  Quick  v.  Ludborrow,  8  Bulst.  80 ;  must  be  strictly  a  way  of  necessity,  and 

Marshall  v.  Broadhurst,  1  Cromp.  &  J.  not  of  mere  convenience.   Nichols  t*.  Luce, 

403.  24  Pick.  102 ;  Allen  v.  Eincaid,  2  Fairl 

(r)  See  anU,  vol.  i.  pp.  *  127,  *  131.  155 ;  Stuy vesant  v.  Woodruif,  1  N.  J.  134 ; 

(u)  See  ante,  vol.  i.  p.  *11,  n.  (n).  Trask  i;.  Patterson,  29  Me.  400.    The 

(v)  See  the  case  of  Slater  t;.  Magraw,  right  of  way  is  suspended  or  destroyed 

12  Gill  &  J.  20o,  cited  ante,  vol.  i.  p.  *  11,  whenever  the  necessity  ceases.    Pierce  v. 

n.  (a) ;  De  Ridder  v,  Schermerhom,  10  Selleck,  18  Conn.  321 ;  Holmes  v.  Goring, 

Barb.  638 ;  Brewsters  v.  Silence,  4  Seld.  2  Bing.  70.    Where  a  parcel  of  land  is 

207.    See  also  Erskine's  Institute,  b.  3,  sold  for  a  specific  purpose,  and  conveyed 

tit  3,  sec.  22.  without  reservation,  the  law  will  not  im- 

(to)  Liford's  case,  11  Rep.  62;  Co.  Lit  ply  in  favor  of  the  vendor  a  right  of  way 
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goods  were  sold  on  execution,  and  left  on  the  land  of  the  judg- 
ment debtor,  that  the  purchaser  acquired  no  absolute  right  to  go 
on  the  land  of  the  seller  for  the  purpose  of  taking  the  goods,  (y) 
But  it  has  also  been  held,  that  where  goods  of  the  plaintiff  were 
sold  on  distress  for  rent,  which  were  on  plaintiff's  land,  and  one 
of  the  conditions  to  which  he  was  a  party  permitted  defendant  to 
enter  from  time  to  time  and  take  the  goods  away,  this  was  a  li« 
cense  by  the  plaintiff,  and  was  irrevocable,  because  coupled  with 
an  interest.  (2)  ^  It  may  perhaps  be  inferred  from  the  cases  and 
dicta  on  this  subject,  that  as  real  rights  go  with  a  grant  of  real 
property  where  they  are  essential  to  its  proper  use,  so  such  per- 
sonal rights,  or  even  personal  chattels,  would  go  with  the  transfer 
of  personal  property,  as  were  absolutely  necessary  for  the  use  and 
enjoyment  of  the  things  sold ;  for  it  might  well  be  presumed  to 
have  been  the  intention  and  understanding  of  the  parties  that  they 
should  pass  together,  (a)  And  we  should  be  even  inclined 
to  say,  tiiat  if  one  sold  goods  on  his  land,  especially  *  under  *  585 
seal,  and  there  was  nothing  in  the  contract  or  the  circum- 
stances to  show  that  the  buyer  was  to  come  into  possession  other- 
wise than  by  entering  upon  the  land  and  taking  them,  it  would  be 
presumed  that  this  was  intended,  and  that  the  sale  operated  as  a 
license  to  do  this  in  a  reasonable  time  and  a  reasonable  way, 
which  the  seller  could  not  revoke.  (6)  ^ 


of  necessily  oyer  or  through  such  land, 
incoDsistent  with  the  object  of  the  pur- 
chaae.    Seeley  v.  Bishop,  19  Conn.  12S. 

(tf)  Williams  v,  Morris,  8  M.  &  W.  488. 

(s)  Wood  V.  Manlejr,  11  A.  &  £.  34. 

(a)  If  one  grant  trees  growing  in  his 
wood,  the  grantee  maj  enter  and  cut 
down  the  trees  and  carry  them  away. 
Keniger  v.  Fogossa,  Plowd.  16;  Liford's 
case,  11  Bep.  52;  Shep.  Touch.  89.  By 
a  grant  of  the  fish  in  a  pond,  a  right  of 
coming  upon  the  banks  and  fishing  for 
them  is  granted.  Beniger  v,  Fogossa, 
Flowd.  16,  Shep.  Touch.  89;  Lord  Darcy 
V,  Aslcwith,  Hob.  284.  A  rector  may  en- 
ter into  a  close  to  carry  away  the  tithes 
over  the  usual  way,  as  incident  to  his 


right  to  the  tithes.    Cobb  v,  Selby,  5  R 
&P.466. 

(b)  Perhaps,  howerer,  it  would  be 
found  difiicult  to  support  this  proposi- 
tion in  its  full  extent,  unless  the  grant 
was  made  by  deed.  It  would  seem  that 
such  a  license,  in  order  to  be  irrevocable, 
must  amount  to  a  grant  of  an  interest  in 
land,  which  can  only  be  by  deed.  "It 
certainly  strikes  one  as  a  strong  proposi- 
tion, to  say  that  such  a  license  can  be 
irreyocable,  unless  it  amoimt  to  an  inter- 
est in  land,  which  must  therefore  be  con- 
veyed by  deed."  Per  Parke,  B.,  in  Wil- 
liams V.  Morris,  8  M.  ft  W.  488.  See  also 
Gale  and  Whatley  on  Easements,  p.  18 
et$eq. 


1  Poor  v.  Oakman,  104  Mass.  309.  Such  a  license  must  be  given  by  one  having 
authority  to  give  it,  Nelson  v.  Garey,  114  Mass.  416;  and  entry  thereunder  most  be 
peaceable,  Churchill  v.  Hnlbert,  110  Mass.  42. 

*  One  who  is  allowed  to  put  his  goods  on  the  land  of  another  under  a  license  revo- 
cable at  the  pleasure  of  the  owner  is  entitled  to  a  notice  of  revocation,  and  a  reasonable 
time  afterwards  to  remove  the  goods.  Mellor  o.  Watkint»  L.  R.  9  Q.  B.  400 ;  Combh 
r.  StnbU,  L.  B.  ft  C.  P.  334. 

665 


♦585 


THE  LAW  OF  CONTRACTS. 


[PAET  n. 


Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or  the 
like,  and  no  time  is  specified  in  the  contract,  it  is  then  a  pre- 
sumption of  law  that  the  parties  intended  and  agreed  that  the 
thing  should  be  done  in  a  reasonable  time,  (e)  But  what  is  a 
reaonable  time  is  a  question  of  law  for  the  court,  (cf)  They  will 
consider  all  the  facts  and  circumstances  of  the  case  in  deter- 
mining this,  and  if  any  facts  bearing  upon  this  point  are  in  quea- 
tion,  it  will  be  the  province  of  the  jury  to  settle  those  facts, 
although  the  influence  of  the  facts  when  they  are  ascertained, 
upon  the  question  of  reasonableness,  remains  to  be  determined 
by  the  court.  In  general,  it  may  be  said,  that  questions  of  rea- 
sonableness, other  than  that  of  time,  are  questions  of  fact  for 
the  jury. 


SECTION  IX. 


OF  THE  EFFECT  OF  CUSTOM  OB  USAGE. 

A  custom  which  may  be  regarded  as  appropriate  to  the  con- 
tract and  comprehended  by  it,  has  often  very  great  influence 
in  the  construction  of    its  language,  (e)     The  general   reason 


(c)  Crocker  v.  The  Franklin  H.  &  F. 
Man.  Co.  3  Sumner,  530;  Ellis  v.  Thomp- 
son, 3  M.  &  W.  445 ;  Greayes  v,  Ashlin,  3 
Camp.  426;  Sawyer  v.  Hammatt,  15  Me. 
^;  Howe  i;.  Huntington,  id.  350;  Atkin- 
son V.  Brown,  20  Me.  07.  And  see  At  wood 
V.  Emery,  cited  ante,  p.  *496,  note  (o). 

(d)  Attwood  17.  Clark,  2  Greenl.  249; 
Klngsley  v.  Wallace,  14  Me.  57 ;  Murry 
V.  Smith,  1  Hawks,  41.  For  certain  ex- 
ceptions to  this  rule,  see  Howe  v.  Hun- 
tington, 15  Me.  350.  See  also  HUl  v. 
Hobart,  16  Me.  164. 

{e)  That  evidence  may  be  given  of  a 
custom  or  usage  of  trade  to  aid  in  the 
construction  of  a  contract,  either  by  fix- 
ing the  meaning  of  words  where  doubt- 
ful, or  by  giving  them  a  meaning  wholly 
distinct  from  their  ordinary  and  popular 
sense,  is  a  well  established  doctrina 
Thus,  where  it  was  represented  to  under- 
writers, on  a  policy  of  insurance,  that 
the  ship  insured  was  to  sail  "in  the 
month  of  October,"  evidence  was  admit- 
ted to  show  that  the  expression  "  in  the 
month  of  October,"  was  well  understood 
amongst  men  used  to  commercial  affairs 
to  signify  some  time  between  the  25th  of 
that  month  and  the  Ist  or  2d  of  the  sue- 
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ceeding  month.  Chaurand  v.  Angerstein, 
Peake,  N.  P.  48.  So,  also,  custom  or 
usage  may  be  admitted  to  show,  that  a 
"  whaling  voyage  "  includes  the  taking  of 
sea-elephants,  on  the  beaclies  of  islands 
and  coasts,  as  well  as  whales.  Child  v.  Son 
Mutual  Ins.  Co.  3  Sandf.26.  So  also  as  to 
the  meaning  of  "  cotton  in  bales."  Tay- 
lor t;.  Briggs,  2  C.  &  P.  525,  and  Cutwater 
V.  Nelson,  20  Barb.  29,  as  to  the  phrase 
**  on  freight."  Evidence  mav  also  be  ad- 
mitted, that  the  word  "  days  "  in  a  bill  of 
lading  means  working  days,  and  not  run- 
ning days.  Cochran  v.  Retberg,  3  £sp. 
121.  Evidence  may  also  be  given  of  the 
mercantile  meaning  of  the  terms  "good  " 
and  "  fine,"  as  applied  to  barley.  Hutch- 
ison V.  Bowker,  5  M.  &  W.  535;  Whit- 
more  V,  Coats,  14  Mo.  9.  So  also  as  to 
the  meaning  of  the  word  "  privilege,"  in 
an  agreement  with  the  master  of  a  ship. 
Birch  V.  Depeyster,  4  Camp.  885.  In 
Evans  v.  Pratt,  3  Man.  &  G.  750,  evi- 
dence was  admitted  to  show  that  "  across 
a  country,"  in  a  memorandum  respecting 
a  race,  means  that  the  ridere  are  to  go 
over  all  obstructions,  and  are  not  at  lib- 
erty to  use  a  gate.  See  Sleight  v.  Haris- 
home,  2  Johns.  581,  as  to  the  meaning  of 
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of  *  this  is  obvious  enough.  If  parties  enter  into  a  con*  *  686 
tract,  by  yirtue  whereof  something  is  to  be  done  by  one  or 
both,  and  this  *  thing  is  often  done  in  their  neighbor-  ♦SST 
hood,  or  by  persons  of  like  occupation  with  themselves, 
and  is  always  done  in  a  certain  way,  it  must  be  supposed  that 
they  intended  it  should  be  done  in  that  way.  The  reason  for  this 
supposition  is  nearly  the  same  as  that  for  supposing  that  the 
common  language  which  they  use  is  to  be  taken  in  its  common 
meaning.  And  the  rule  that  the  meaning  and  intent  of  the 
parties  govern,  wherever  this  is  possible,  comes  in  and  operates. 
Hence  an  established  custom  may  add  to  a  contract  stipulations 
not  contained  in  it;  on  the  ground  that  the  parties  may  be  sup 
posed  to  have  had  these  stipulations  in  their  minds  as  a  part  of 
their  agreement,  when  they  put  upon  paper  or  expressed  in  words 
the  other  part  of  it.  (/)  ^    So  custom  may  control  and  vary 

"  sea-letter."    Astor  v.  Union  In&.  Co.  7  manner  in  which  policies  of  insurance  are 

Co  wen,  202,  as  to  the  meaning  of  "  f  ars."  drawn,  a  class  of  cases  has  sprung  up. 

See  also  Haynes  v.  Holliday,  7  Bing.  almost  peculiar  to    this    instrument,  in 

587 ;  Bead  v.  Granberiy,  8  Ired.   109 ;  which  evidence  is  admitted  of    usag^ 

Barton  v.  McKelway,  2  N.  J.  174 ;  Rob-  between   the  underwriters  and  the  as- 

ertson  v.  Jackson,  2  C.  B.  412 ;  Moore  v.  sured,    affixing    to    certain    words    and 

Campbell,  10  Excb.  822,  26  Eng.  L.  &  Eq.  clauses  a  known  and  definite  meaning. 

622 ;  Vail  v.  Rice,  1  Seld.  165.     So  in  the  Thus,  in  Brough  v.  Whitmore,  4  T.  R. 

case  of  a  contract  to  sell  **  mess  pork  of  206,  on  evidence  of  the  practice  of  mer- 

Scott  &  Co./'  evidence  was  admitted  to  chants  and  underwriters,  it  was  held,  that 

show  that  this  language  in  the  market  proviuonM,  sent  out  in  a  ship  for  the  use 

meant  pork  tnanufitctured  by  Scott  &  Co.  of  the  crew,  were  protected  by  a  policy 

PoweU  p.   Hortoh,  2  Bing.  N.   C.  668.  on  the  ship  and  furniture.     Lord  Kenyan, 

Where  a   contract   was  worded    thus :  in  giving  judgmisnt,  said :  "  I  remember 

''  Sold  18  pockets  Kent  hops,  at  100«.,"  it  it  was  said  many  years  ago,  that  if  Lom- 

was  permitted  to  be  shown  that  by  the  bard  street  had  not  given  a  construction 

usage  of  tiie  hop  trade,  a  contract  so  to  policies  of  insurance,  a  declaration  on 

worded  was  understood  to  mean   100s.  a  policy  would  have  been  had  on  general 

per  cwt.  and  not  per  pockeL    Spioer  v,  demurrer ;  but  that  the  uniform  practice 

Cooper,  1  Q.  B.  424.    See  also  Bowman  of  merchants  and  underwriters  had  ren- 

V.  Horsey,  2  Moody  &  R.  85.   So  evidence  dered  them  intelligible."      In    Coit   v. 

has  been  admitted  to  show  that  "  rice "  is  Commercial  Ins.  Co.  7  Johns.  885,  evi- 

not  considered  as  com  within  the  memo-  dence  was  received  of  a  usage  among 

randum  of  a  poH<^  of  insurance.    Scott  underwriters  and  merchants  restrictinff 

V.  Bourdillion,  5  B.  &  P.  213.    See  also  the  term  "  roots  "  in  the  memorandum  of 

Clayton  v.  Gregson,  6  A.  &  E.  802,  as  to  a  policy  to  such  articles  as  were  in  their 

the  meaning  of  the  word  '*  level "  among  nature  perishable,  and  excluding  sarsa- 

roinen.    Also  Cuthbert  v.  Cumming,  11  parilla.    See  also  AUegre  v,  Maryland 

Exch.  406,  SO  Eng.  L.  ft  Eq.  604,  as  to  the  Ins.  Co.  2  GiU  &  J.  136 ;  8.  c.  6  Harris  &, 

phrase  "  full  and  complete  cargo."   And  J.  408 ;  Macy  v.  Whaling  Ins.  Co.  9  Met. 

see  Grant  v.  Maddox,  16  M.  &  W.  787 ;  354 ;  Eyie  v.  Marine  Ins.  Co.  5  Watts  & 

Brown  v.  Byrne.  3  Ellis  &  B.  708, 26  Eng.  S.  116 ;  1  Duer  on  Ins.  185 ;  Humphrey 

L.  &Eq.247.  So  as  to  the  meaning  of  "  in  v.  Dale,  7  Ellis  &  B.  265;   Cuthbert  v. 

regular  turns  of  loading,"  Liedemann  r.  Cumming,  11  Exch.  405,  ^  Eng.  L.  &  Eq. 

Schultz,  14  C.  B.  38,  24  Eng.  L.  &  Eq.  604. 
806.     Owmg  to  the  loose  and  inaccurate         (/)  **  It  has  long  been  settled,"  says 

1  On  this  ground  in  transactioas  in  stocks  through  brokers  who  are  members  of 
the  stock  exchange,  its  rules  and  usages  become  part  and  parcel  of  such  transao- 
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*  588    Uie  meaning  of  *  words ;  (jj)  giving  even  to  such  words 

Parhe,  B.,  in  Hatton  v.  Warren,  1 M.  ft  W.  agent  remit  hj  bill  of  exchange,  without 
476,  "that  in  commercial  transactions,  indorsing  or  guaranteeing  it,  provided 
extrinsic  evidence  of  custom  and  usage  is  such  is  the  usage  at  the  agent's  place  of 
admissible  to  annex  incidents  to  written  business.  Potter  v,  Morland,  3  Cash, 
contract  In  matters  with  respect  to  which  884.  See  Putnam  v.  TiUotson,  IS  Met. 
they  are  silent.  The  same  rule  has  also  617.  But  see  Gross  v.  Criss,  3  Gratt.  282. 
been  applied  to  contracts  in  other  transao-  —  The  influence  of  local  customs  is  par- 
tions  of  life,  in  which  known  usages  have  ticularly  manifest  in  the  cases  that  arise 
been  established  and  preyailed,  and  this  between  landlord  and  tenant.  '*  The  coin- 
has  been  done  upon  the  principle  of  pre-  mon  law  does  so  little  to  prescribe  the 
sumption  that  in  such  transactions  the  relative  duties  of  landlord  and  tenant, 
parties  did  not  mean  to  express  in  writ-  since  it  leaves  the  latter  at  liberty  to 
mg  the  whole  of  the  contract  by  which  pursue  anj  course  of  management  he 
they  intended  to  be  bound,  but  a  contract  pleases,  provided  he  is  not  guilty  of 
with  reference  to  those  known  usages."  waste,  that  it  is  by  no  means  surprising 
Thus,  a  usage  among  printers  and  book-  that  the  courts  should  have  been  favor- 
sellers,  that  a  printer,  contracting  to  ably  inclined  to  the  introduction  of  those 
print  a  certain  number  of  copies  of  a  regulations  in  the  mode  of  cultivation, 
work,  is  not  at  liberty  to  print  from  the  which  custom  and  usage  have  estab- 
same  types  while  standing  an  extra  num-  Ushed  in  each  district  to  be  the  most 
ber  for  his  own  disposal,  is  admissible,  beneficial  to  all  parties."  Per  Porilre,  B., 
Williams  v.  Gilman,  8  Greenl.  276.  So,  in  Button  r.  Warren,  1  M.  &  W.  476 ; 
where  bought  and  sold  notes  were  given  Legh  v,  Hewitt,  4  East,  164.  In  Wiggles- 
on  a  sale  of  tobacco,  in  an  action  for  the  worth  v,  Dallison,  Doug.  201,  the  tenant 
price  of  the  tobacco,  it  was  permitted  to  be  was  allowed  an  away-going  crop,  al- 
shown,  that,  by  the  established  usage  of  though  there  was  a  formal  lease  under 
the  tobacco  trade,  all  sales  were  by  sam-  seal.  "  The  custom,"  says  Lord  Mans- 
pie,  though  not  so  expressed  in  the  bought  Jield,  "does  not  alter  or  contradict  the 
and  sold  notes.  Syers  v.  Jonas,  2  Exch.  agreement  in  the  lease,  it  only  superadds 
111.  See  also  Hodgson  v.  Davies,  2  a  right  which  is  consequential  to  the 
Camp.  690 ;  The  Queen  v.  Inhabitants  of  taking,  as  a  heriot  may  be  due  by  cus- 
Stoke-upon-Trent,  6  Q.  B.  808 ;  Connor  torn,  although  not  mentioned  in  the  grant 
V.  Robinson,  2  Hill  (S.  C),  364;  Whit-  or  leame."  So  also  a  custom  to  remove 
taker  v.  Mason,  2  Bing.  N.  C.  860.  —  fixtures  may  be  incorporated  into  a  lease. 
Where  goods  are  consigned  to  an  agent  Van  Ness  v. Packard,  ^Pet  187.  "Every 
for  sale,  with  general  instructions  to  demise  between  landlord  and  tenant^ 
remit  the  proceeds,  it  is  a  sufficient  com-  in  respect  to  matters  in  which  the  par- 
pliance  with    such    instructions  if   the  ties  are  silent,  may  be  fairly  open   to 


(g)  Thus,  in  an  action  on  a  policy  of  in-  also,  that  Mauritius  is  considered  as  an 
surance  on  a  voyage  "  to  any  port  in  the  East  India  Island,  althou^  treated  by 
Baltic,"  evidence  was  admitted  to  prove,  geographers  as  an  African  Island.  Rob- 
that  in  mercantile  contracts  the  Gulf  of  ertson  u.  Money,  Ryan  &  M.  76  -  Robert- 
Finland  is  considered  as  within  the  Bal-  son  v.  Clarke,  1  Bing.  446. 
Stic    Uhde  V.  Walters,  3  Camp.  16.    So, 

tions.  Bowring  v.  Shepherd.  L.  R.  6  Q.  B.  809.  In  an  action  against  fruit  brokers, 
who  contracted  for  a  "  principal,"  but  did  not  name  him,  evidence  of  a  custom  in  the 
London  fruit  trade,  that  if  the  brokers  did  not  give  the  names  of  their  principals  in  the 
contract,  they  were  to  be  held  personally  liable,  is  admissible ;  and  also  evidence  of  a 
similar  custom  in  the  London  Colonial  market,  being  evidence  in  a  similar  trade  in  the 
same  place,  and  as  tending  to  corroborate  the  evidence  as  to  the  existence  of  such  a 
custom  in  the  fruit  trade.  Fleet  v.  Murton,  L.  R.  7  Q.  B.  126 ;  Hutchinson  r.  Tatham, 
L.  R.  8  C.  P.  482.  Where  a  master  claimed  freight  on  the  gross  weight  of  cotton  de- 
livered, a  custom  that  it  should  be  collectible  only  on  net  weight  was  admissible,  the 
charter-party  containing  no  words  of  exclusion.  McPherson  i;.^  Cox,  86  N.^  T.  472.  A 
custom  among  merchants  to  chai^  interest  on  capital  invested  in  business  is  not  admis- 
sible in  favor  of  the  defendant  in  an  action  by  a  salesman  on  an  a^n'eement  that  be 
hould  receive  a  certain  portion  of  the  net  profits.    Paine  r.  Howells,  90  N.  Y.  6€a 
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as  those  of  number  a  sense  entirely  different  from  that  which 


explanation  bj  the  general  usage  and 
custom  of  the  country,  or  of  the  district 
where  the  land  lies.      Per  Siory,  J,,  id. 
148.    See  also  Senior  v.  Armjtage,  Holt, 
N.  P.  197 ;  Webb  v.  Plummer,  2  B.  ft 
Aid.  750;  Holding  w.  Pigott,  7  Binff.  466; 
Roberts  v.  Barker,  1  Cromp.  &  M.  808; 
Wilcox  V,  Wood,  9  Wend.  346.  — The 
common  carrier  is  bound  to  deilTer  goods 
according  to  the  usage  of  the  business  in 
which  he  is  engaged.    Hyde  v.  Trent  and 
Mersey  Nav.  Co.  6  T.  R.  389.    See  also 
ojiltf,  p.  *  187,  €t  ieq.^  Before  an  "  inci- 
dent    can  be  "  annexed  "  to  a  contract, 
the  contract  itself,  as  made,  must  be 
prored.    Doe  v.  Eason,  11  Ired.  568.— 
The  cases  we  have  been  noticing  are 
those  in  which  the  custom  or  usage  of 
trade    has   been   brought   in  to   affect 
the  amsiruction  of  written  instruments. 
There  is  another  class  of  cases  in  which 
the  usage  is  not  brought  in  to  vary  the 
construction  of  the  contract,  but  to  "  sub- 
stitute in  the  particular  instance  a  rule 
resulting  from  the  usage,  in  place  of  that 
which  the  law,  not  the  contract  of  the 
parties,  would  prescribe."     1  Duer  on 
Ins.  200.    Thus,  in  the  case  of  a  policy 
of  insurance,  if  the  risks  and  premium 
are  entire,  and  the  policy  has  once  at- 
tached, so  that  the  insurer  might  in  any 
case  be  liable  for  a  total  loss,  the  law 
entitles  him  to  retain  the  whole  of  the 
premium.      By  particular  usages,  how- 
erer,  the  insurer  may  in  such  cases  be 
obliged  to  return  a  part  of  the  premium. 
Long  V.  Allan,  4  Doug.  276.    Where  it  is 
the  usage  of  the  underwriter  to   settle 
according  to  the  adjustment  of  general 
arerage  m  a  foreign^  port,  such  usage  will 
be  permitted  to  affect  the  rights  of  the 
parties,  although  the  adjustment  in  the 
foreign  port  is  different  from  what  it 
would  hare  been  at  the  home  port    2 
Phillips  on  Ins.  (3d  ed.)  p.  163  et  $eq.; 
Power  V.  Whitraore,  4  M.  &  S.  141.    See 
also  Vallance  v.  Dewar,  1  Camp.  503.  — 
In  Halsey  v.  Brown,  3  Day,  346,  evidence 
was  admitted  of  a  custom  of  merchants 
in  Connecticut  and  New  York,  that  the 
freight  of  money  received  by  the  master 
is  his  perquisite,  and  that  he  is  to  be  per- 
sonally liable  on  the  contract,  and  not 
the  owners  of  the  ressel    This  case  is 
cited  and  approyed  in  Renner  v.  Bank  of 
Columbia,  9  Wheat.  591.    See  also  The 
Paragon,  Ware,  822 ;  Ougier  v,  Jennings. 
I   Camp.  505,  n. ;   Barber  v.  Brace,  8 
Conn.  9;  Stewart  v.  Aberdein,  4  Bl  & 
W.  211 ;  M'Gregor  v.  Ins.  Co.  of  Penn.  1 
Wash.  C.  C.  89 ;  Trott  v.  Wood,  1  Qal- 
lia.  448;  Cope  v.  Dodd,  13  Penn.  St  87 ; 
CnttMr  V.  Powell,  6  T.  &  820;  BaiU  v. 


Mitchell,  4  Camp.  146.  ^  Where  bills  or 
notes  are  made  payable  at  certain  banks, 
it  is  to  be  presumed  that  the  parties  in- 
tend that  demand   shall   be  made  and 
notice  given  according  to  the  usages  of 
such  banks,  although  the  general  rules 
of  the  law-merchant  may  be  superseded 
thereby.      Thus,  by  the  usage  of  the 
banks  of  the  city  of  Washington,  four 
days'  grace  may  be  allowed.    Demand 
made  and  notice  given  in    accordance 
with  such  usage  will  be  binding  on  the 
indorser,    even   when    isnorant    of    the 
usage.    Mills  v.  Bank  of  United  States, 
11  Wheat  431.    See  also  Renner  v.  Bank 
of  Columbia,  9  Wheat  581;   Bank  of 
Washington  v.  Triplet,  1  Pet.  25 ;  Adams 
V,  Otterback,   15  How.   539;    Chioopee 
Bank  v.   Eager,  9  Met  588;    Planters 
Bank  v,   Markham,  6  How.  Miss.  897; 
Lincoln  and  Kennebec  Bank  v.  Page,  9 
Mass.  155;  Bank  of  Columbia  v.  Fits- 
hueh,  1  Harris  AG.  239;  Blanchard  v, 
Hifiiard,  11  Mass.  85.   In  the  case  of  The 
Bridgeport  Bank  v.  Dyer,  19  Conn.  186, 
the  Bridgeport  Bank  on  Monday,  the  1st 
uf  June,  cashed  for  D  a  check  drawn  on 
the  Manhattan   Co.  in  New  York  city. 
On    Thursday  the    4th,   in    accordance 
with  the  established  usage  of  the  Bridge- 
port Bank,  it  was  sent  bv  the  captain  of 
a  steamboat  to  New  York.    In  an  action 
brought  by  the  Bridgeport  Bank  against 
D,  as  indorser  of  such  check,  it  was  hdd, 
that  such  usage  was  sufficient  evidence 
of  an  agreement  between  the  parties  not 
to  insist  upon  the  rule  of  law  regarding 
the  transmission  of  checks.      See  also 
Rilgore  t;.  Bulkley,  14   Conn.  863;  and 
generally  as  to  the  usages  of  banks,  and 
their  binding  force  upon  parties,  Jones  v. 
Pales,  4  Mass.  245 ;  Pierce  v.  Butler,  14 
Mass.  303;  City  Bank  v.  Cutter,  3  Pick. 
414;    Dorchester  and   Milton  Bank   v. 
New  Eng.  Bank,  1  Cash.  177;  Bank  of 
Utica  V,  Smith,  18  Johns.  230;  Cooken- 
dorfer  v.  Preston,  4  How.  317.  —  In  the 
case  of  Pollock  v.  Stables,  12  Q.  B.  765, 
it  was  held,  that  if  a  party  authorizes  a 
broker  to  buy  shares  for  him  in  a  partic- 
ular market,  where  the  usage  is,  that 
when  a  purchaser  does  not  pay  for  his 
shares  within  a  given  time,  the  vendor 
giving  the  purchaser  notice,  may  sell,  and 
charge  him  with  the  difference ;  and  the 
broker,  acting  under  the  authority,  buys 
at  such  manet  in  his  own  name :  such 
broker,  if  compelled  to  pay  a  difference 
on  the  shares  tnrouffh  neglect  of  his  prin- 
cipal to  supply  funds,  may  sue  the  prin- 
cipal for  money  paid  to  his  use.    And  it 
is  not  necessary,  in  such  action,  to  show 
thai  the  principal  knew  of  Uie  costonk 
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*  589    they  commonly  bear,  *  and  which  indeed  by  the  rules  of 

language,  and  in  ordinary  cases,  would  be  expressed  by 
another  word.  (A) 

This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.  And  indeed  almost  the  whole  of  the  law- 
merchant,  if  it  has  not  grown  out  of  custom  sanctioned  by  courts 
and  thus  made  law,  has  been  very  greatly  modified  in  that  way. 
For  illustration  of  this,  we  may  refer  to  the  law  of  bills  and  notes, 
insurance,  and  contracts  of  shipping  generally.    And  al- 

♦  540    though  doubts  have  been  expressed  whether  it  was  wise  *  or 

safe  to  permit  express  contracts  to  be  controlled,  or,  if  not 
controlled,  affected  by  custom  in  the  degree  in  which  it  seems  now 
to  be  established  that  they  may  be ;  (t)  this  operation  of  custom 


Bee  BayliiSe  v.  Butterworth,  1  Exch. 
426;  Sutton  v.  Tatham,  10  A.  &  E.  27; 
HitcheU  v.  NewhaU,  16  M.  &  W.  808: 
Moon  u.  Guardians  of  Whitney  Union,  8 
Bing.  N.  C.  Sli ;  Stewart  v.  Aberdein,  4 
M.  £  W.  211.  And  oral  evidence  has  been 
admitted  to  show  that,  according  to  mer- 
cantile usage,  a  written  contract  to  de- 
liver 60  tons  "best  pahn  oil/'  with 
inferior  oil  if  any  at  a  fair  allowance,  is 
satisfied  if  the  oil  delivered  contains  a 
substantial  portion  of  "  best "  oil.  Lucas 
v.  Bristow,  96  £ng.  C.  L.  907. 

{h)  Thus,  in  the  case  of  Smith  v.  Wil- 
son, 8  B.  &  Ad.  728,  where  the  lessee  of 
a  rabbit-warren  covenanted  to  leave  on 
the  warren  10,000  rabbits,  the  lessor  pay- 
ing for  them  £60  per  thousand,  it  was 
Ae&,  that  parol  eviaence  was  admissible 
to  show,  that  by  the  custom  of  the  coun- 
try where  the  lease  was  made,  the  word 
tkmsand,  as  applied  to  rabblu,  denoted 
ons  hundred  chxen,  or  twelve  hundred.  In 
Hinton  v,  Locke,  6  Hill.  487,  Bronaon,  J., 
said,  that  he  should  have  great  difficulty 
in  subscribing  to  this  case,  on  the  ground 
that  the  custom  sought  to  be  hicorporated 
into  the  contract  was  "  a  plain  contradic- 
tion of  the  express  contract  of  the  pai> 
ties."  But  the  usage  admitted  in  Hinton 
V.  Locke,  and  sanctioned  by  Bronmm,  J., 
seems  to  be  nearly  in  equal  opposition  to 
the  terms  of  the  contract  affected  by  it 
The  defendant,  in  that  case,  had  promised 
to  pay  the  plahitifl,  who  was  a  carpenter, 
twelve  shillings  per  day  for  every  man  em- 
ployed by  him  in  repairlnff  the  defendant's 
house.  Evidence  was  held  admissible  to 
show,  that  by  a  universal  usage  among 
carpenters,  ten  hours'  labor  constituted  a 
dajj*$  work.  So  that  the  plaintiff  was  enti- 
tled to  charge  one  and  one  fourth  day,  for 
every  twenty-four  hours  within  which  the 
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men  worked  twelve  hours  and  one  half. 
Brcneon,  J.,  said :  "  Usage  can  never  be  set 
up  in  contravention  of  the  contract ;  but 
when  there  is  nothing  in  the  agreement 
to  exclude  the  inference,  the  parties  are 
always  presumed  to  contract  in  reference 
to  the  usage  or  custom  which  prevails  in 
the  particular  trade  or  business  to  which 
the  contract  relates ;  and  the  usage  is  ad- 
missible for  the  purpose  of  ascertaining 
with  greater  certainty  what  was  intended 
by  the  parties.  The  evidence  often  serves 
to  explain  or  give  the  true  meaning  of 
some  word  or  phrase  of  doubtful  import, 
or  which  may  be  understood  in  more  than 
one  sense,  according  to  the  subject-mat- 
ter to  which  it  is  applied.  Now  here,  the 
plaintiff  was  to  be  paid  for  his  workmen 
at  the  rate  of  twelve  shillings  per  day  ; 
but  the  parties  have  not  told  us  by  th^r 
contract  what  they  meant  by  a  day's 
work.  It  has  not  been  pretended  that  it 
necessarily  means  the  labor  of  twenty- 
four  hours.  How  much,  then,  does  it 
mean?  Evidence  of  the  usage  or  cus- 
tom was  let  in  to  answer  that  question." 
(t)  Per  Lord  Eldon^  in  Anderson  v. 
Pitcher,  2  B.  &  P.  168 ;  per  Lord  Denman, 
Trueman  v.  Loder,  U  A.  ft  E.  689,  697 ; 
Button  V.  Warren,  1  M.  &  W.  466.  In 
Rogers  v.  Mechanics  Ins.  Co.  I  Story,  608. 
608,  Mr.  Justice  Story  uses  the  following 
language :  "  I  own  myself  no  friend  to 
the  indiscriminate  admission  of  evidence 
of  supposed  usages  and  customs  in  a  pe- 
culiar trade  and  business,  and  of  the  un- 
derstanding of  witnesses  relative  thereto, 
which  has  been  in  former  times  so  freely 
resorted  to;  but  which  is  now  subjected 
by  our  courts  to  more  exact  and  well-de- 
fined restrictions.  Such  evidence  is  often, 
very  often,  of  a  loose  and  indetermmafe 
nature,  founded  upon  very  vague  and  im- 
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is  now  fixed  by  law,  and  extended  to  a  vast  variety  of  contracts ; 
and  indeed  to  all  to  which  its  privileges  properly  apply.  And 
qualified  and  guarded  as  it  is,  it  seems  to  be  no  more  than  rea* 
sonable.  In  fact,  it  may  be  doubted  whether  a  large  portion  of 
the  common  law  of  England  and  of  this  country  rests  upon  any 
other  basis  than  that  of  custom*  The  theory  has  been  held,  that 
the  actual  foundation  of  most  ancient  usages  was  statute  law, 
which  the  lapse  of  time  has  hidden  out  of  sight.  This  is  not  very 
probable  as  a  fact.  The  common  law  is  every  day  adopting  as 
rules  and  principles  the  mere  usages  of  the  community,  or  of  those 
classes  of  the  community  who  are  most  conversant  with  the 
matters  to  which  these  rules  relate ;  and  it  is  certain  that  a  large 
proportion  of  the  existing  law  first  acquired  force  in  this  way. 
At  all  events,  even  as  to  all  law,  whether  common  or  statute, 
that  rule  must  be  admitted  which  is  as  sound  as  it  is  ancient,  and 
which  Lord  Coke  emphatically  declares :  optimuB  interprei  legum 
eofuuetudo.  (y) 

It  is  obvious  that  the  word  ^'custom''  is  used  in  many  senses, 
or  rather  that  it  embraces  very  many  different  degrees  of  the 
same  meaning.  By  it  may  be  understood,  either  that  ancient 
and  universal,  and  perfectly  established  custom,  which  is  in  fact 
law ;  or  only  a  manner  of  doing  some  particular  thing,  in  a  small 
neighborhood,  or  by  a  small  class  of  men,  for  a  few  years ;  or 
any  measure  of  the  same  kind  of  meaning  within  these 
two  *  extremes.  Nor  is  it  material  what  the  custom  is  in  *  541 
this  respect,  provided  it  falls  within  the  reason  of  the  rule 
which  makes  it  a  part  of  the  contract.  And  it  comes  within  this 
reason  only  when  it  is  io  far  established,  and  so  far  known  to  the 
parties,  that  it  must  be  supposed  that  their  contract  was  made 
in  reference  to  it.  For  this  purpose,  the  custom  must  be  estab- 
lished and  not  casual,  uniform  and  not  varying,  general  and 
not  personal,  and  known  to  the  parties.  (A;)  ^    But  the  degree 


perfect  notions  of  the  subject ;  and  there- 
fore it  should,  as  I  think,  be  admitted 
with  a  cautious  reluctance  and  scrupu- 
lous Jealousv,  as  it  may  shift  the  whole 
grounds  of  tne  ordinary  interpretation  of 
policies  of  insurance  and  other  contracts." 
oee  also  remarks  of  the  same  learned 
judge,  in  the  Schooner  Reeside,  2  Sum- 
ner, 667 ;  Hone  «.  Mutual  Safety  Ins.  Co. 


1  Sandf.  187;  per  TOghman,  C.  J.,  in 
Stoever  p.  Whitman,  9  Bhin.  410;  per 
Cfib§fm,  C.  J.,  in  Snowden  v.  Warder,  8 
Rawle,  101;  Bolton  v.  Colder,  1  Watu, 
868. 

J  2  Inst,  la 
Usage  or  custom  must  be  atalh 
Those  customs  which  can  be  in- 
corporated into  contracts,  on  the  ground 


1  A  custom  in  a  particular  maiket  that  a  broker  who  has  purchased  and  is  purchiising 
foodf  of  a  pardcnlar  kind,  in  his  own  name,  nay  take  portions  of  those  gooos  and  sup* 
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*  542  in  which  *  these  characteristics  must  belong  to  the  cus- 
tom, will  depend  in  each  case  upon  its  peculiar  circum- 
stances. Suppose  a  contract  to  be  entered  into  for  the  making  of 
an  article  which  has  not  been  made  until  within  a  dozen  years, 
and  only  by  a  dozen  persons.  Words  are  used  in  this  contract, 
and  their  meaning  is  uncertain ;  but  it  is  proved  that  these  words 

that  the  parties  must  have  contracted  in  Ins.  Co.  2  Wash.  C.  C.  254 ;  Rapp  r. 
reference  to  them,  differ  from  the  local  Palmer,  3  Watts,  178.  Single  isolated 
customs  of  the  common  law  in  the  length  instances,  unaccompanied  with  proof  of 
of  time  thej  must  have  existed  to  be  general  usage  vdll  be  insufficient  to  estab- 
ralid.  "The  true  test  of  a  commercial  lish  a  custom.  Cope  v,  Dodd,  13  Peon, 
usage  is  its  having  existed  a  sufficient  St.  33 ;  United  States  v.  Buchanan,  8  How. 
length  of  time  to  have  become  generally  83, 102.  —  Usage  must  be  general.  In  or- 
known,  and  to  warrant  a  presumption  der  that  a  custom  maj  be  incorporated 
that  contracts  are  made  in  reference  to  into  an  agreement,  by  force  of  its  exist- 
it."  Per  Curiam,  in  Smith  v.  Wright,  1  ence,  it  must  be  shown  to  be  so  general, 
Caines,  48.  In  Noble  v.  Kennoway,  2  that  a  presumption  of  knowledge  on  the 
Doug.  610,  where  the  usage  established  part  of  the  parties  arises.  It  must  be 
by  evidence  had  existed  for  three  years,  general  as  opposed  to  local,  for  local  usages 
iJord  Mansfield  said :  "  It  is  no  matter  if  cannot  be  brought  in  to  affect  the  con- 
the  usage  has  only  been  for  a  year."  So,  struction  of  written  instruments,  unless 
a  usage  as  to  the  measurement  of  moms  the  knowledge  of  the  parties  is  found. 
mukicaulis  trees  has  been  incorporated  Bartlett  p.  Pentland,  10  B.  &  C.  700,  770 ; 
into  a  contract,  although  the  trade  in  Gabay  v.  Uoyd,  3  id.  793;  Scott  r.  Ir- 
such  trees  has  existed  only  for  a  short  ving,  1  B.  &  Ad.  605 ;  Stevens  9.  Reeves, 
time.  Barton  v.  McKelway,  2  N.  J.  166.  0  Pick.  196 ;  Clayton  v.  Gregson,  6  A.  & 
See  also  Dorchester  and  Milton  Bank  v.  £.  802.  A  usage,  however,  may  be  local 
New  England  Bank,  1  Gush.  177;  Tay-  in  the  sense  of  ^ing  confined  to  a  particu- 
lor  V,  Briggs,  2  C.  ft  P.  626.  But  see  lar  port  or  place,  and  yet  general  in  ref- 
Bobertson  v.  Jackson,  2  C.  B.  412 ;  Sin-  erence  to  the  persons  engaged  in  the 
gleton  V.  Hilliard,  1  Strob.  208 ;  Lewis  trade  in  question.  Baxter  r.  Leland,  1 
V,  Marshall,  7  Man.  &  G.  720;  Hay  ward  Biatchf.  C.  C.  626.  Where  a  usage  be- 
V.  Middleton,  3  McCord,  121 ;  Rapp  v,  tween  insurers  and  insured  is  offered  in 
Palmer,  3  Watts,  178.  —  Usage  must  be  evidence,  it  must  be  the  usage  of  the  port 
uniform.  It  must  constantlv  be  observed  where  the  policy  is  effected.  Rogers  v. 
in  the  same  manner.  In  Wood  v.  Wood,  Mechanics  Ins.  Co.  1  Story,  607 ;  Child  p. 
1  C.  &  P.  60,  a  usage  was  attempted  to  Sun  Mutual  Ins.  Co.  8  Sandf .  26.  —  The 
be  shown  relative  to  the  return  of  cloths  usage  must  be  general  as  opposed  to  par- 
sent  for  inspection.  Some  of  the  wit-  tial,  or  personal.  Where  it  has  reference 
nesses  spoke  of  three  days  as  the  time  to  the  commercial  meaning  of  a  word,  or 
within  wnich  the  buyer  was  to  say  wheth-  to  a  usage  of  trade  proper,  that  is,  to  a 
er  he  would  buy  them  or  not;  others  particular  manner  of  doing  a  thing,  it 
spoke  of  a  week,  and  one  of  a  month,  as  must  be  general  among  all  those  mer- 
the  time.  The  judge  instructed  the  jury,  chants,  in  the  same  country,  by  whom 
that  such  a  usage,  to  be  binding,  must  be  the  word  is  used,  or  who  are  engaged  in 
uniform,  and  that  the  usage  proved  was  the  trade  in  question.  Martin  v.  Dela- 
not  so.  The  jury  found  accordingly,  ware  Ins.  Co.  2  Wash.  C.  C.  264,  Trott 
The  usage  must  not  be  fluctuating  and  v.  Wood,  1  Gallis.  443 ;  Macy  o.  Whaling 
dependent  upon  price.  Lawrence  v,  Ins.  Co.  0  Met.  364,  866 ;  Wood  v.  Wood, 
McGregor,  Wright,  103.  The  observance  1  C.  &  P.  69.  See  also  as  to  the  neces- 
of  the  usage  must  not  be  occasional,  sity  that  evidence  to  establish  usage  must 
The  Paragon,  Ware,  822 ;  Rushf orth  v,  be  definite  and  certain,  Oebricks  v.  Ford 
Hadfleld,  7  East,  224.  See  also  Trott  i;.  28  How.  40. 
Wood,  1  Gallis.  448;  Martin  v,  Delaware 

ply  them  to  principals,  who  have  employed  him  in  his  chatacter  of  broker  to  buy  such 
goods  for  them,  is  one  of  a  peculiar  nature,  and  cannot  be  supported  as  against  a  prin- 
cipal not  proved  to  have  been  acquainted  with  it  when  he  gave  nil  order ;  and  the  mere 
fttct  of  employing  a  broker  to  execute  a  commission  as  a  broker,  in  a  market  where  such 
a  usage  prevails,  will  not  make  the  principal  liable  under  it.   Robinson  v,  MoUett,  L.  R- 
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have  been  used  and  understood  in  reference  to  this  article,  always, 
by  all  who  have  ever  made  it,  in  one  way,  and  that  both  parties 
to  the  contract  knew  this ;  then  this  custom  will  be  permitted  to 
explain  and  interpret  the  words  of  the  parties.  But  if  the  article 
had  been  made  a  hundred  years,  in  many  countries,  and  by  mul« 
titudes  of  persons,  the  same  evidence  of  this  use  of  the  words,  by  a 
dozen  persons  for  a  dozen  years,  might  not  be  sufficient  to  give  to 
this  practice  all  the  force  of  custom.  Other  facts  must  be  con- 
sidered ;  as  how  far  the  meaning  sought  to  be  put  on  the  words 
departs  from  their  common  meaning  as  given  by  the  dictionary, 
or  by  general  use,  and  whether  other  makers  of  this  article  used 
these  words  in  various  senses,  or  used  other  words  to  express  the 
alleged  meaning.  Because  the  main  question  is  always  this: 
Can  it  be  said  that  both  parties  must  have  used  these  words  in 
this  sense,  and  that  each  party  had  good  reason  to  believe  that 
the  other  party  so  understood  ^em  ? 

Nor  is  it  necessary  that  the  word  sought  to  be  interpreted  by 
custom  should  be,  of  itself,  ambiguous.  (I)  For  not  only  will 
custom  explain  an  ambiguity,  but  will  change  the  sense  of  a 
word  from  one  which  it  bears  almost  universally,  to  another 
which  is  entirely  different.  Thus,  words  of  number  are  of  all 
others  least  ambiguous ;  but,  as  we  have  seen,  custom  will 
•  interpret  one  thousand  to  mean  one  hundred  dozen,  or  •  543 
twelve  hundred,  (m)  And  so  usage  has  been  permitted  to 
show,  that  the  word  "  bale "  means,  in  a  certain  trade,  not  an 
ordinary  bale,  but  a  package  of  a  peculiar  description,  (n) 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were  the 
same  thing.  But  this  is  a  mistake.  Custom  is  the  thing  to  be 
proved,  and  usage  is  the  evidence  of  the  custom,  (o)    Whether  a 

;n  See  ante,  p.  *689,  n.  (A).    Where  Kingston  v,  Knibbe,  1  Camp.  608.  n.    See 

words  or  clauses  are  doubtful  in  their  also  Barton  r.  McKelway  2  N  J   iS^ 

wn?"f^' "J"^.?  slighter  eridenoe  of  usage  This  was  an  action  on  a  contact  t;>ddiv7; 

wmsi^<»totUanddetenninet^^  a  number  of  marus  mtdtioaulis  trees,  of 

Ing.    1  Duer  on  Ins.  264.    Where  goods  "not  less  than  one  foot  high."   It  was  hdd 

*"?  ^^  ^J'^K^^^  ^"^  "  ^^  ^    ^^  **  "i»»>'  ^  shown;  that  bv  the  uni' 
charged  and  safely  landed."  a  resort  to    rersal  usage  and  custom  of  all  dealers  in 

f^^f*^^ni^^^'^^l^A^\^^t^^'';    *^'l  •"^"^^  ^^^  ^«"8^^»  ^^  measured 
ing  of  the  clause  "  until  discharpd  and    to  the  top  of  the  ripe  wood,  rejecting  the 

•afely  landed,"  the  mode  of  discharge  green  immature  top.    See  also  Mozon  v. 

Ming  dependent  upon  the  usual  couree  Atkms,  8  Camp.  200. 

of  the  trade,  and  hence  sUghter  eridence  (m)  See  ante,  p.  * 630,  n  (h). 

S?„-  i^ift^'^K  i^^'V*'  «;•  Kennowaj.  2  j«)  Gorrissen  v,  Perriii.  2  c/.  B  (ir.  s.) 

Doug.  610.    Such  is  also  the  case  where  681.  SeealsoJonesr.Clarke,2H.&N.726 

the  i«age  of  the  port  of  departure  is  foL  (o)  Per  BayUw,  J.,  in  Kead  u.  Bann^ 

lowed  in  takfaig  In  the  cargo  of  a  ship.  10  B.  &  C.  440.    ''     '                   ^°' 
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custom  exists  is  a  question  of  fact.  (j>^  ^  But  in  the  proof  of  this 
fact  questions  of  law  of  two  kinds  may  arise.  One,  whether  the 
evidence  is  admissible,  which  is  to  be  settled  by  the  common  prin- 
ciples of  the  law  of  evidence.  The  other,  whether  the  facts  stated 
are  legally  sufficient  to  prove  a  custom.  If  one  man  testified  that  he 
had  done  a  certain  thing  once,'  and  had  heard  that  his  neighbor  had 
done  it  once,  this  evidence  would  not  be  given  to  the  jury  for  them 
to  draw  from  it  the  inference  of  custom  if  they  saw  fit,  because 
it  would  be  legally  insufficient.  But  if  many  men  testified  to  a 
uniform  usage  within  their  knowledge,  and  were  uncontradicted, 
the  court  would  say  whether  this  usage  was  sufficient  in  quantity 

and  quality  to  establish  a  custom,  and  if  they  deemed  it  to 
*  644    be  so,  *  would  instruct  the  jury,  that,  if  they  believed  the 

witnesses,  the  custom  was  proved.  The  cases  on  this  sub- 
ject are  numerous.  But  no  definite  rule  as  to  the  proof  of  custom 
can  be  drawn  from  them,  other  than  that  derivable  from  the  rea- 
son on  which  the  legal  operation  of  custom  rests;  namely,  that  the 
parties  must  be  supposed  to  have  contracted  with  reference  to  it. 

(p)  The  custom  must  be  established  ions  of  merchants  as  to  what  the  law  is, 
b^  the  evidence  of  witnesses  who  spealc  or  even  upon  their  opinions  publicly  ei- 
directly  to  the  fact  of  the  existence  of  pressed. — but  upon  their  acto.  Per  TFo/- 
the  custom.  In  Lewis  v.  Marshall,  7  Man.  trortA,  Ch.,  in  Allen  v.  Merchants  Bank, 
&  G.  720,  eridence  was  offered  to  show  22  Wend.  222.  See  £die  v.  East  India 
that  the  terms  "  cargo  "  and  "  freight "  Co.  2  Burr.  1228 ;  Syers  v.  Bridge.  Doug, 
would  be  considered  to  comprise  steerage  627,  580;  Crofts  v.  Marshall,  7  C.  &  P. 
passengers  and  the  net  profit  arising  from  697 ;  Winthrop  v.  Union  Ins.  Co.  2  Wash, 
their  passage-money.  J'lWo/,  C.  J.,  said :  C.  C.  7;  Rogers  v.  Mechanics  Ins.  Co.  1 
"  The  character  and  description  of  evi-  Story,  603,  S07.  Although  a  witness  tes- 
dence  admissible  for  that  purpose,  is  the  tifles  generally  to  the  fact  of  the  usage, 
fact  of  a  general  usage  and  practice  pre-  ^et  if  he  is  unable  to  state  a  particular 
vailing  in  the  particular  trade  or  busi-  mstance  of  the  observance  of  the  usage, 
ness,  not  the  judgment  or  opinion  of  the  his  evidence  should  be  rejected.  Per 
witnesses ;  for  the  contract  may  be  safe-  Lord  Mansfield,  in  Syers  v.  Bridge,  Doug, 
ly  and  correctly  interpreted  with  refer-  630;  1  Duer  on  Ins.  183.  See  Vail  v. 
ence  to  the  fact  of  usage ;  as  it  may  be  Rice,  1  Seld.  165.  On  the  other  hand, 
presumed  that  such  fact  is  known  to  the  particular  instances  in  which  a  certain 
contracting  parties,  and  that  they  con-  meaning  has  been  given  to  certain  wordi, 
tract  in  conformity  thereto.  But  the  or  a  certain  course  followed,  are  of  no 
judgment  or  opinion  of  the  witnesses  avail  in  establishing  a  custom,  when  un- 
called, affords  no  safe  guide  for  interpre-  accompanied  by  evidence  direct  to  the 
tation,  as  such  judgment  or  opinion  is  fact  of  usage.  Cope  v.  Dodd,  18  Penn. 
confined  to  their  own  knowledge.  "  The  St.  88 ;  Duvall  v.  Farmers  Bank  of  Mary- 
custom  of  merchants  or  mercantile  usage  land,  9  Gill  &  J.  81. 
does  not  depend  upon  the  private  opin- 

^  Jones  V.  Hoey,  128  Mass.  585,  decided  that  a  usage  may  be  established  by  the  testi- 
mony of  one  witness.  Gray,  C.  J.  "  There  can  be  no  doubt,  at  the  present  day,  that  the 
circumstance  that  but  one  witness  testifies  to  a  usage  is  important  only  as  bearing  upon 
the  credibility  and  satisfactoriness  of  his  testimony  in  point  of  fact,  and  does  not  anect 
its  competency  or  its  sufficiency  as  matter  of  law.'^  See  Borrowman  v.  Drayton,  2  Ex. 
D.  l.*),  to  the  eflfect  that  **  cargo  "  means  the  entire  quantity^  of  goods  loaded  on  board  a 
vessel  on  ft^sight  for  a  particular  voyage.  See  Ireland  t*.  Livingston,  L.  R.  S  Q.  B.  99 ; 
6  Q.  B.  516;  5  H.  L.  395,  410. 
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As  a  general  rule,  the  knowledge  of  a  custom  must  be  brought 
home  to  a  party  who  is  to  be  affected  by  it.  But  if  it  be  shown 
that  the  custom  is  ancient,  very  general  and  well  known,  it  will 
often  be  a  presumptiou  of  law  that  the  party  had  knowledge  of 
it ;  (;)  although,  if  the  custom  appeared  to  be  more  recent,  and 
less  generally  known,  it  might  be  necessary  to  establish  by  inde- 
pendent proof  the  knowledge  of  this  custom  by  the  party,  (r) 
And  one  of  the  most  common  grounds  for  inferring  knowledge  in 
the  parties,  is  the  fact  of  their  previous  similar  dealings  with  each 
other.  («)  The  custom  might  be  so  perfectly  ascertained 
and  *  universal,  that  the  party's  actual  ignorance  could  *545 
not  be  given  in  proof,  nor  assist  him  in  resisting  a  custom. 
If  one  sold  goods,  and  the  buyer  being  sued  for  the  price,  defended 
on  the  ground  of  a  custom  of  three  months'  credit,  the  jury  might 
be  instructed  that  the  defence  was  not  made  out,  unless  they  could 
not  only  infer  from  the  evidence  the  existence  of  the  custom,  but 

ig)  Where  a  cnstoni  is  found  to  be  ter  of  fact,  that  the  parties  to  used  it" 
general  and  notorious,  and  to  hare  the  See  also  Stevens  v.  Keeyes,  9  Pick.  108 ; 
other  requisites  of  a  ralid  custom,  it  is  a  Hinton  v,  Locke,  6  Hill,  439;  Deshler  v, 
conclusion  of  law  that  the  parties  must  Beers,  32  HI.  08.  But  see  Wlnsor  p.  Dil- 
hare  contracted  with  reference  to  it,  la  way,  4  Met  221. 
and  their  knowledge  is  conclusirely  pre-  (r)  Clayton  o.  Gregson,  6  A.  &  E.  302 ; 
sumed.  In  Clayton  i^.  Gregson,  5  A.  &  Scott  o,  Irving,  1  B.  &  Ad.  605 ;  Stevens 
E.  302,  an  arbitrator  found,  that  accord-  v.  Reeves,  0  Pick.  198 ;  Stewart  v.  Aber- 
ing  to  the  custom  and  understanding  of  dein,  4  M.  &  W.  211;  Goodnow  v.  Par- 
miners  throughout  a  certain  district,  the  sons,  36  Vt  46. 

words  " level,"  "deeper  than,"  and  "be-  {»)  As  that  one  of  the  parties  was  ao- 
low,"  in  a  lease,  had  certain  meanings,  customed  to*  effect  insurance  at  a  certain 
which  were  in  favor  of  one  of  the  parties  place  or  with  a  certain  company.  Gabay 
to  the  suit  Some  of  the  parties  to  the  v,  Lloyd,  3  B.  &  C.  793 ;  Bartlett  v.  Pent- 
lease  did  not  live  within  the  district  land,  10  B.  &  C.  760;  Palmer  u.  Black- 
Held,  that  the  existence  of  the  custom  bum,  1  Bing.  61.  Or  that  parties  were 
stated,  within  such  district,  did  not  raise  accustomed  to  transact  business  at  a  cer- 
a  conclusion  of  law  that  the  covenanting  tain  bank.  Bridgeport  Bank  v.  Dyer,  19 
parties  used  the  terms  according  to  such  Conn.  136.  Or  that  the  parties  reside  at 
custom,  but  was  only  evidence  from  which  the  place  where  the  usage  exists.  Bart- 
a  junr  might  draw  that  conclusion.  Lit-  lett  v.  Pentland,  10  B.  &  C.  760 ;  Clay- 
tledale,  J.,  said :  "  If  the  arbitrator  had  ton  v.  Gregson,  6  A.  &  E.  303 ;  Stevens  o. 
followed  the  words  of  the  order,  and  Reeves,  9  Pick.  198.  Evidence  may  be 
found  that  the  word  'level'  (Which  is  given  of  former  transactions  between  the 
capable  of  many  different  meanings),  same  parties  for  the  purpose  of  explain- 
meant,  'according  to  the  custom  and  un-  ing  the  meaning  of  the  terms  used  in  a 
derstanding  of  miners '  so  and  so ;  judg-  written  contract.  Bourne  v.  Gatliff,  11 
ment  might  have  been  given  for  the  de-  Clark  &  F.  45, 70.  But  see  Ford  v.  Yates, 
fendant ;  there  would  have  been  a  result  2  Man.  &  G.  649,  where  evidence  was  re- 
in law  in  his  favor.  But  the  finding  is  jected,  that  by  the  usual  course  of  deal- 
limited  to  a  particular  district ;  which  is  ug  between  the  parties,  hops  were  sold 
as  much  as  to  say  that  the  word  which  on  a  credit  of  six  months.  The  written 
has  a  particular  signification  in  this  dis-  contract  was  silent  upon  the  subject 
trict  mav  mean  differently  in  others ;  and  Previous  dealings  of  parties  are  admissi- 
if  that  be  so,  it  cannot  follow  as  an  in-  ble,  to  give  a  more  extended  lien  than 
ference  of  law,  that  in  the  present  con-  that  given  by  the  common  law.  Rush- 
tract  it  was  used  In  the  sense  pointed  out.  forth  v.  Hadfield.  7  East,  224.  See  Lor 
It  ought  therefore  to  be  shown,  as  a  mat-  ing  v.  Qumey,  5  Pick.  15. 
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a  knowledge  of  it  hj  the  plaintiff.  But  if  the  buyer  had  given  a 
negotiable  note  at  three  months,  no  ignorance  of  the -seller  would 
enable  him  to  demand  payment  without  grace,  even  where  the 
days  of  grace  were  not  given  by  statute.  In  such  a  case,  the  rea- 
son of  the  law  of  custom  —  that  the  parties  contracted  with  ref- 
erence to  it  —  seems  to  be  lost  sight  of.  But  in  fact  the  custom 
in  such  a  case  has  the  force  of  law ;  (t)  an  ignorance  of  which 
cannot  be  supposed,  and,  if  it  be  proved,  it  neither  excuses  any 
one,  nor  enlarges  his  rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the  con- 
struction of  a  contract,  or  vary  the  rights  of  parties,  if  the  custom 
itself  be  illegal.  For  this  would  be  to  permit  parties  to  break  the 
law  because  others  had  broken  it ;  and  then  to  found  liieir  rights 
upon  their  own  wrong-doing,  (u) 

Neither  would  courts  sanction  a  custom,  by  permitting  its  oper- 
ation upon  the  rights  of  parties,  which  was  in  itself  wholly  unrea^ 
sonable.  (v)  In  relation  to  a  law,  properly  enacted,  this 
*  646  *  inquiry  cannot  be  made  in  a  country  where  the  judicial 
and  the  legislative  powers  are  properly  separated.  But  in 
reference  to  custom,  which  is  a  qiMsi  law,  and  has  often  the  effect 
of  law,  but  has  not  its  obligatory  power  over  the  court,  the  char- 
acter of  the  custom  will  be  considered ;  and  if  it  be  altogether 
foolish,  or  mischievous,  the  court  will  not  regard  it ;  and  if  a  con- 
tract exist  which  only  such  a  custom  can  give  effect  to,  the  con- 
tract itself  will  be  declared  void. 

(0  It  maj,  however,  be  superseded  among  plasterers,  to  charge  half  the  site 

by  a  custom  allowing  four  days'  grace,  of  the  windows  at  the  price  agreed  on 

Mills   V.    Bank    of    United    States,    11  for  work  and  materials,  is  unreasonable 

Wheat.  431 ;  Cookenderfer  v.  Preston,  4  and  Toid.    Jordan  r.  Meredith,  8  Yeates, 

How.  817.  818.      See  also    Thomas    o.  Qrayes,  1 

(u)  See  1  Duer  on  Ins.  272.      Also  Const.  R.  808;  Spear  9.  Newell,  cited  in 

Wallace  v.  Fouche,  27  Miss.  286.  Burton  v.  Blin.  28  Vt.  169 ;  Bryant  v. 

{v)  A  usage  among  the   owners    of  Commonwealth  Ins.  Co.  6  Pick.  181.    For 

Tessels  at  particular  porU.  to  pay  bills  instances  in  which  usages  hare  been  held 

drawn  by  masters  for  supplies  furnished  reasonable,  see  Clark  v.  Baker,  11  Met 

to  their  vessels  in  foreign  ports,  cannot  186;  Thomas  v.  CKHara,  1  Const.  R.  808 

bhid  them  as  acceptors  of  such  bills.   "  A  Williams    v.   Oilman,   8    GreenL    276 

usage,  to  be  legal,  must  be  reasonable  as  Bridgeport  Bank  v.  Dyer,  19  Conn.  186 

well  as  convenient ;  and  that  usage  can-  Connor  v.  Bobinson,  2  Hill  (S.  C),  854 

not  be  reasonable  which  puts  at  hazard  Cuthbert  v.  Cumming,  11  Ezch.  406,  80 

the  property  of  the  owners  at  the  pleas-  Eng.  L.  ft  Eq.  604.     Whether  a  usage  is 

ure  of  the  master,  by  making  them  re-  reasonable  would  seem  to  be  a  question 

sponsible  as  acceptors  on  bills  drawn  by  of  law.   1  Duer  on  Ins.  269.   See  remaria 

him,  and  which  have  been  negotiated  on  of  Tmdal,  C.  J.,  hi  Bottomley  v.  Forbes, 

the   assumption    that   the    funds    were  6  Bing.  N.  C.  127.     And  see  Bowen  r. 

needed  for  supplies  or  repairs ;  and  no  Stoddard,  10  Met  875.    The  question  of 

evil  can   flow   from   rejecting   such    a  the  reasonableness  of  a  usage  was  left 

usage."     Per  Hubbard,  J.,  in  Bowen  v.  to  the  Jurv  by  Lord  Eldon^  in  Ougi«r  v. 

Stoddard,  10  Met  875.      So  a  usage  Jenningi,  1  Camp.  50^  note  (a). 
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Lastly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  against  their  will.  Hence,  in  the  inter- 
pretation of  contracts,  it  is  an  established  rule,  that  no  custom 
can  be  admitted  which  the  parties  have  seen  fit  expressly  to  ex- 
clude, (w)  Thus,  to  refer  again  to  the  custom  of  allowing  grace 
on  bills  and  notes  on  time,  there  is  no  doubt  that  the  parties  may 
agree  to  waive  this ;  and  even  the  statutes  which  have  made  this 
custom  law  permit  this  waiver.  And  not  only  is  a  custom  inad- 
missible which  the  parties  have  expressly  excluded,  but  it  is 
equally  so  if  the  parties  have  excluded  it  by  a  necessary  implica- 
tion; as  by  providing  that  the  thing  which  the  custom  affects 
shall  be  done  in  a  different  way.  For  a  custom  can  no  more  be 
set  up  against  the  clear  intention  of  the  parties  than  against  their 
express  agreement ;  and  no  usage  can  be  incorporated  into  a  con- 
tract, which  is  inconsistent  with  the  terms  of  the  contract,  (x^ 

{w)  Knox  V.  The Ninetta,  Crabbe, 584.  custom;  for  that  would  not  only  be  to 

See  in/ra,  n.  (x).  admit  parol  eTidence  to  control,  vary,  or 

{xf  In  the  case  of  the  ichooner  Ree-  contradict  written  contracts,  but  it  would 
side,  2  Sumner,  567,  it  was  attempted  to  be  to  aUow  mere  presumptions  and  impli- 
Tary  the  common  bill  of  lading,  by  which  cations,  properly  arising  in  the  absence 
goods  were  to  be  delirered  in  good  order  of  any  positive  expressions  of  intention, 
and  condition,  the  danger  of  me  teas  only  to  control,  vary,  or  contradict  the  most 
excepted,  by  establishing  a  custom,  that  formal  and  deliberate  written  declara- 
the  owners  of  packet  vessels  between  tions  of  the  parties/'  See  Blackett  o. 
New  York  and  Boston  should  be  liable  Royal  Exch.  Ass.  Co.  2  Cromp.ft  J.  244; 
only  for  damage  to  goods  occasioned  by  Hall  u,  Janson,  4  Ellis  &  B.  600 ;  Foley 
their  own  neglect  But,  per  Storif,  J.,  v.  Mason,  6  Md.  87 ;  Hinton  v.  Locke,  5 
"  the  true  and  appropriate  office  of  a  Hill,  487 ;  Grant  v.  Maddox,  15  M.  &  W. 
usage  or  custom  is,  to  interpret  the  other-  737 ;  Yates  v.  Py m,  6  Taunt  446 ;  Keener 
wise  indeterminate  intentions  of  parties,  v.  Bank  of  United  States,  2  Barr,  237 ; 
and  to  ascertain  the  nature  and  extent  of  M'Gregor  v.  Ins.  Co.  of  Penn.  1  Wash, 
their  contracts,  arising  not  from  express  C.  C.  §9;  Sweet  v.  Jenkins,  1  R.  1. 147  ; 
stipulations,  but  from  mere  implications  Linsley  v.  Lovely,  26  Vt  128 ;  BUven  v. 
and  presumptions,  and  acts  of  a  doubtful  N.  E.  Screw  Co.  28  How.  420 ;  Fay  v. 
or  eauivocal  character.  It  may  also  be  Strawn,  32  111.  205.  A  custom,  that  a 
admitted  to  ascertain  the  true  meaning  tenant  on  quitting  shall  leave  the  manure 
of  a  particular  word,  or  of  particular  to  be  expended  upon  the  land,  he  being 
words,  in  a  given  instrument,  when  the  entitled  to  be  paid  for  the  same,  is  ex- 
word  or  words  have  various  senses,  some  eluded  by  an  express  stipulation  in  the 
common,  some  qualified,  and  some  tech-  lease  that  the  tenant  "  should  not  sell  or 
nical,  according  to  the  subject-matter  to  take  away  any  of  the  manure."  The 
which  they  are  applied.  But  I  appro-  tenant  is  not  entitled  to  recover  the  value 
hend  that  it  can  never  be  proper  to  resort  of  the  manure  so  left  "  It  is  altogether 
to  any  usage  or  custom  to  control  or  vary  idle,"  said  Lord  Lyndhurtt,  C.  B.,  "  to 
the  positive  stipulations  in  a  written  con-  provide  for  one  part  of  that  which  was 
tract,  and,  a  firtwri,  not  in  order  to  con-  sufficiently  provided  for  by  the  custom, 
tradict  them.  An  express  contract  of  the  unless  it  was  intended  to  exclude  the 
parties  is  always  admissible,  to  supersede,  other  part.*'  Roberts  v-  Barker,  1  Cromp. 
or  vary,  or  control,  a  usage  or  custom ;  &  M.  806.  See  also  Webb  v.  Plumroer, 
for  the  latter  may  always  be  waived  at  2  B.  &  Aid.  746.  A  custom  of  the  coun- 
the  will  of  the  parties.  But  a  written  try,  by  which  the  tenant  of  a  farm,  cul- 
and  express  contract  cannot  be  controlled,  tivating  it  according  to  the  course  of 
or  varied,  or  contradicted,  by  a  usage  or  good  husbaodiy,  is  entitled  on  quitting 
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•  647  *  Where  the  terms  of  a  contract  are  plain,  usage,  even 
under  that  very  contract,  cannot  be  permitted  to  affect 
materially  the  construction  to  be  placed  upon  it ;  but  when  it  is 
ambiguous,  usage  for  a  long  time  may  influence  the  judgment  of 
the  court,  by  showing  how  it  was  understood  by  the  original  par- 
ties to  it  (y)  ^ 


SECTION  X. 

OF  THE  ADMISSIBIUTT  OF  EXTRINSIC  EVIDENCE  IN  THE  INTERPRETA- 
TION OP  WRITTEN  CONTRACTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to 
the  contract,  in  aid  of  the  interpretation  of  its  language. 
*648  The  *  general  rule  is,  that  such  evidence  cannot  be  ad- 
mitted to  contradict  or  vary  the  terms  of  a  valid  written 
contract ;  or,  as  the  rule  is  expressed  by  writers  on  the  Scotch 
law, "  writing  cannot  be  cut  down  or  taken  away  by  the  testi- 
mony of  witnesses."  (a)  There  are  many  reasons  for  this  rule. 
One  is,  the  general  preference  of  the  law  for  written  evidence 
over  unwritten ;  or,  in  other  words,  for  the  more  definite  and  cer- 
tain evidence  over  that  which  is  less  so ;  a  preference  which  not 
only  makes  written  evidence  better  than  unwritten,  but  classifies 
that  which  is  written.  For  if  a  negotiation  be  conducted  in  writ- 
ing, and  even  if  there  be  a  distinct  proposition  in  a  letter,  and  a 
distinct  assent,  making  a  contract ;  and  then  the  parties  reduce 
this  contract  to  writing,  and  both  execute  the  instrument,  this 

to  receive  from  the  landlord  or  incoming  N.  P.  107 ;  Syers  v.  Jonas;  2  Exch.  111. 

tenant  a  reasonable  allowance  for  seeds  If  the  legislatm^  has  given  to  a  particu- 

and  labor  bestowed  on  the  arable  land  in  lar  word  denoting  quantity  a   definite 

the  last  year  of  the  tenancy,  and  is  bound  meaning,  no  evidence  of  usage  can  be 

to  leave  the  nianufe  for  the  landlord,  if  given  to  show  that  it  is  used  in  a  differ- 

he  will  purchase  it,  —  is  not  excluded  by  ent  sense.      Smith  v.  Wilson,  8  B.  &  Ad. 

a  stipulation  in  the  lease  under  which  he  728.     See  Helm  v.  Bryant,  11  B.  Mon. 

holds,  that  he  will  consume  three-fourths  64 ;  and  note  to  Wigglesworth  v.  Dalli- 

of  the  hay  and  straw  on  the  farm,  and  son,  1  Smith's  Lead.  Cas.  808,  b. 
spread  the  manure   arising    therefrom,         (ly)  Boldero  v.  East  India  Co.  26  Besv. 

and  leave  such  of  it  as  shall  not  be  so  316. 

spread  on  the  land  for  the  use  of  the         {*)  Tait  on  £y.  826.    See  further  Her- 

landlord,  on  receiving  a  reasonable  price  ring  v.  Boston  Iron  Co.  1  Gray,  184 ;  Re- 

for  it     Hutton  v.  Warren,  1  M.  &  W.  nard  v.  Sampson,  2  Kern.  661. 
466.    See  also  Senior  v.  Armytage,  Holt, 

1  Local  usage  cannot  change  a  warehouse  receipt  from  a  bailment  to  a  sale.    Led 
yard  v,  HibbarH,  48  Mich.  421. 
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instrument  controls  the  letters,  and  thej  are  not  permitted  to 
varj  the  force  and  effect  of  the  instrument,  although  they  may 
sometimes  be  of  use  in  explaining  its  terms.  Another  is,  the 
same  desire  to  prevent  fraud  which  gave  rise  to  the  statute  of 
frauds ;  for  as  that  statute  requires  that  certain  contracts  shall 
be  in  writing,  so  this  rule  refuses  to  permit  contracts  which  are 
in  writing  to  be  controlled  by  merely  oral  evidence.  But  the 
principal  cause  alleged  in  the  books  and  cases  is,  that  when  par- 
ties, after  whatever  conversation  or  preparation,  at  last  reduce 
their  agreement  to  writing,  this  may  be  looked  upon  as  the  final 
consummation  of  their  negotiation,  and  the  exact  expression  of 
their  purpose.  And  all  of  their  earlier  agreement,  though  appar- 
ently made  while  it  all  lay  in  conversation,  which  is  not  now 
incorporated  into  their  written  contract,  may  be  considered  as 
intentionally  rejected,  (a)  The  parties  write  the  contract 
when  they  are  ready  to  do  so,  for  *  the  very  purpose  of  *  649 
including  all  that  they  have  finally  agreed  upon,  and  ex- 
cluding everything  else,  and  make  this  certain  and  permanent. 
And  if  every  written  contract  were  held  subject  to  enlargement, 
or  other  alteration,  according  to  the  testimony  which  might  be 
offered  on  one  side  or  the  other  as  to  previous  intention,  or  col- 
lateral facts,  it  would  obviously  be  of  no  use  to  reduce  a  contract 
to  writing,  or  to  attempt  to  give  it  certainty  and  fixedness  in  any 
way.  (6) 

It  is  nevertheless  certain,  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract.  If  the  agreement  be,  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  is  only 
by  extrinsic  evidence  that  the  persons  can  be  identified  who 


(a)  Preston  v.  Merceau.  2  W.  Bl.  1249 ; 
Haraor  v.  Groyes,  15  C.  B.  667,  29  Eng. 
I«.  &  £q.  220;  Carter  v.  Hamilton,  11 
Barb.  147  ;  Troy  Iron  and  Nail  Factory 
V.  Cominff,  1  Blatchf.  G.  C.  467 ;  Meres 
V.  Ansel,  8  Wilson,  275 ;  Hakes  v.  Hotch- 
kiss,  23  Vt.  231 ;  Vermont  Central  R.  R. 
Co.  V.  Estate  of  Hills,  id.  681.  "  Where 
the  whole  matter  passes  in  parol,  all  that 
passes  may  sometimes  be  taken  together 
as  forming  parcel  of  the  contract,  though 
not  always,  because  matter  talked  of  at 
the  commencement  of  a  bargain  may  be 
excluded  by  the  language  used  at  its  ter- 
mination. But  if  the  contract  be  in  the 
end  reduced  into  writing,  nothing  which 
is  not  found  in  the  writing  can  be  con- 


sidered as  a  part  of  the  contract."  Per 
Abbott,  C.  J.,  in  Kain  r.  Old,  2  B.  &  C. 
634.  See  also  Vandervort  v.  Smith,  2 
Caines,  15o;  Mumford  v.  M'Pherson,  1 
Johns.  414;  Pickering  v.  Dowson,  4 
Taunt.  780. 

(6)  "It  would  be  inconrenient  that 
matters  in  writing,  made  by  adrice  and 
on  consideration,  and  which  finally  im- 
port the  certain  truth  of  the  agreement 
of  the  parties,  should  be  controlled  by 
averment  of  the  parties,  to  be  proved 
by  the  uncertain  testimony  of  slippery 
memory."  Countess  of  Rutland's  case, 
5  Rep.  26  a;  Carter  v.  Hamilton,  11  Barb. 
147 ;  Rogers  v.  Atkinson,  1  Ga.  12 ;  Wynn 
9.  Cox, Did.  878. 
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claim  or  are  alleged  to  be  parties,  and  that  the  parcel  of  land  can 
be  ascertained.  It  maj  be  described  by  bounds,  but  the  question 
then  comes,  where  are  the  streets,  or  roads,  or  neighbors,  or 
monuments  referred  to  in  the  description ;  and  it  may  sometimes 
happen  that  much  evidence  is  necessary  to  identify  these  per- 
sons or  things.  Hence,  we  may  say,  as  the  general  rule,  that 
as  to  the  parties  or  the  siJj>^'e(^^matter  of  a  contract,  extrinsic  evi- 
dence may  and  must  be  received  and  used  to  make  them  cer- 
tain, if  necessary  for  that  purpose,  (c)  ^  But  as  to  the 
*  550  *  terms,  conditions,  and  limitations  of  the  agreement,  the 
written  contract  must  speak  exclusively  for  itself.  Hence, 
too,  a  false  description  of  person  or  thing  has  no  effect  in  defeat- 
ing a  contract,  if  the  error  can  be  distinctly  shown  and  perfectly 
corrected,  by  other  matter  in  the  instrument,  (d) 

(c)  "  When  there  is  a  devise  of  the  Webster,  12  A.  &  E.  442 ;  Waterraui  v. 

estate  purchased  of  A,  or  of  the  farm  in  Johnson,  13  Pick.  261 ;  per  Barbaw,  J., 

the  occupation  of   B,  nobody  can  tell  in  Bradley  p.   Wash.  A.  ft  G.    Steam 

what  is  given  till  it  is  shown  by  extrinsic  Packet  Co.  13  Pet.  89, 97 ;  per  Lord  EUm- 

evidence  what  estate  it  was  that  was  borough^  in  Qood title  v.  Southern,  1  M.  &  S. 

purchased  of  A,  or  what  farm  was  in  301 ;  Wilson  v.  Robertson,  Uarp.  £q.  66. 
the  occupation  of  B."     Per  Sir  WHtiam         (d)  Bac.  Max.  Reg.  25.    FaUa  de 


Grant,  in  Sanford  v,  Raikes,  1  Men  v.  653.  tiraUo  non  nocet.  Thomas  v.  Thomas,  6 
And  see  Jackson  v.  Parkhunt,  4  Wend.  T.  R.  671.  "If  the  thing  described  is 
369 ;  Abbot  v.  Massie,  8  Yes.  148 ;  Mc-  sufficiently  ascertained,  it  is  sufficient, 
Cullough  V.  Wainwright,  14  Penn.  St.  though  all  the  particulars  are  not  true  ; 
171 ;  Newton  v.  Lucas,  6  Sim.  54 ;  Jack-  as  if  a  man  conveys  his  house  in  D., 
son  V.  Sill,  11  Johns.  201.  "  Speaking  which  was  R.  Cotton's  when  it  was 
philosophically,"  says  Roife,  B.,  "you  Thomas  Cotton's."  Com.  Dig.  Fait 
must  always  look  beyond  the  instrument  (£.  4).  Where  one  devised  all  his  "  free- 
itself  to  some  extent,  in  order  to  ascer-  hold  houses  in  Aldersgate  street,"  be 
tain  who  is  meant ;  for  instance,  you  having  only  leasehold  houses  there,  the 
must  look  to  names  and  places.  There  leasehold  were  held  to  pass.  Day  v. 
may  indeed  be  no  difficulty  in  ascertain-  Trig,  1  P.  Wms.  286.  See  also  Doe  v. 
ing  who  is  meant,  when  a  person  who  Craiistoun,  7  M.  ft  W.  1 ;  Nelson  v.  Hop- 
has  five  or  six  names,  and  some  of  them  kins,  21  Law  J.  (k.  s.)  Ch.  410,  11  Eng. 
unusual  ones,  is  described  in  full,  while  L.  ft  £q.  66.  Where  premises  are  suffl- 
on  the  other  hand,  a  devise  simply  to  ciently  described  otherwise,  any  reference 
John  Smith  would  necessarily  create  to  the  quantity  of  land  may  be  rejected, 
some  uncertainty."  Clayton  v.  Lord  aafaUa  demanttratio.  Llewellyn  v.  Eari 
Nugent,  13  M.  ft  W.  207.  See  also  Owen  of  Jersey,  11  M.  ft  W.  188 ;  Shep.  Touch. 
V.  Thomas,  3  Mylne  fttC.  353.  Whether  248.  So  where  there  was  a  bequest  to 
parcel  or  not,  or  appurtenant  or  not,  is  "  John  and  Benedict,  sons  of  J.  S./'  who 
always  matter  of  evidence.  Per  ButUr^  had  two  sons,  James  and  Benedict,  it 
J.,  in  Doe  v.  Burt,  1  T.  R.  704 ;  Doe  v.  was  held  that  James  might  take.    Dowset 

^  Evidence  is  admissible  merely  to  show  what  was  the  condition  of  the  document 
when  it  became  a  contract  between  the  parties,  or  of  the  paper  when  the  parties  agreed 
that  it  should  be  an  agreement  between  them.  Stewart  o.  Eddowes,  L.  K.  9  C  P.  311. 
Where  land  is  bounded  in  a  deed  on  the  "  continuation  of  the  Odlin  road,  so  called," 
there  being  in  fact  no  such  continuation,  evidence  is  admissible  that  the  parties  under- 
stood the  phrase  to  refer  to  apreliminary  snrvev  staked  out,  but  never  completed.  Ty- 
ler V.  Fickett,  73  Me.  410.  Where  a  county  oflered  a  prize  for  a  building  plan,  and  by 
a  resolution  accepted  the  plaintift's,  evidence  is  inadmissible  to  show  a  usage  among 
architects  to  receive  payment  in  addition  for  making  the  plan,  and  for  superintendence 
of  the  work,  without  proof  that  the  building  waa  ever  erected.  Tilley  v.  County  of 
Cook,  103  U.  S.  155. 
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A  written  contract,  of  which  the  memorandum  satisfies  the 
statute  of  frauds,  is  open  to  evidence  to  show  that  certain  essen- 


ce. Sweet,  Ambl.  176.  See  Connollj  v. 
Pardon,  1  Paige.  291 ;  Doe  v.  Galloway, 
5  B.  &  Ad.  43;  Duke  of  Dorset  v.  Lord 
Ha  warden,  8  Curteis,  80;  Tudor  v.  Tei^ 
rel,  2  Dana,  47 ;  Gvnee  v.  Kemsley,  Freem. 
K.  B.  293;  Chamberlaine  v.  Turner,  Cra 
Car.  129;  Doe  ».  Parry,  13  M.  &  W.  866; 
C^oodtitle  V.  Southern,  1  M.  &  S.  299 ; 
Beaumont  v.  Fell,  2  P.  Wms.  140.  —  The 
characteristic  of  cases  falling  under  the 
maxim yb/M  demonttratio  nan  noeet,  is,  that 
the  description,  so  far  as  it  is  false,  ap- 
plies to  no  subject  at  all,  and  so  far  as  it 
IS  true,  to  one  subject  only.  Per  Alder- 
mm,  B.,  in  Morrell  v.  Fisher,  4  Exch.  691, 
604;  Wigram  on  Wills,  sec.  183.  This 
rule  is  considered  ante,  p.  *616.  —  The 
case  of  Beaumont  v.  Fell,  2  P.  Wms. 
140,  if  it  can  be  sustained  at  all,  must  be 
sustained  as  falling  under  the  maxim 
folia  demonatralio  nan  nocei.  Before  stat* 
ing  the  case,  it  may  be  well  to  remark, 
Uiat  evidence  may  always  be  given  that 
a  testator  was  accustomed  to  call  par^ 
ticular  individuals  by  peculiar  names, 
other  than  those  by  which  they  were 
commonly  known,  and  a  devise  or  be- 
quest may  take  effect  in  favor  of  such 
person  who  is  designated  in  the  devise  or 
bequest  by  a  nickname,  provided  the  ap- 
plication of  the  nickname  is  sufficiently 
certain.  Baylis  v.  Attorney-General,  2 
Atk.  239;  per  Lord  Abinffer,  in  Doe  v. 
Hiscocks,  6  M.  &  W.  368;  Rishton  v, 
Cobb,  6  Mylne  &  C.  146;  Lee  v.  Pain,  4 
Hare,  261,  262;  Parsons  v.  Parsons,  1 
Yes.  266;  per  Roi/e,  B..  in  Clayton  v. 
Lord  Nugent,  13  M.  &  W.  207 ;  White  u. 
Bradshaw,  16  Jur.  738, 13  Bug.  L.  &  £q. 
396;  PoweU  v.  Biddle,  2  Dall.  70.  In 
Beaumont  v.  Fell,  there  was  a  devise  of 
a  legacy  of  X600  to  **  Catharine  Eamley ." 
No  person  of  that  name  claimed  the 
legacy.  It  was  claimed  by  Grertrude 
Yardley.  It  appeared  that  the  testator's 
voice,  when  he  gave  instructions  for 
writing  his  will,  was  very  low,  and 
hardly  intelligible ;  that  the  testator  usu- 
ally called  Gertrude  Yardley  by  the  name 
of  Gaiig,  which  the  scrivener  might  easily 
mistake  for  Katjf,  The  scrivener  not 
well  understanding  who  the  legatee  was, 
owing  to  the  feebleness  of  the  voice  of 
the  testator,  the  testator  referred  him  to 
J.  S.  and  wife,  who  afterwards  declared 
that  Gertrude  Yardley  was  the  person 
intended.  So  far  as  this  case  sanctions 
the  admission  of  evidence  of  intention, 
it  is  now  of  no  authority.  See  tupra, 
note  (a).  The  only  g^round,  perhaps, 
upon  which  the  case  can  be  sustained. 


Is  that  "Eamley "  might  be  rejected  as 

/a/$a  demoMiratio,  and  that  *'  Catharine  " 
was  a  sufficiently  certain  designation  of 
the  individual  called  '*  Gatty  "  by  the  tes- 
tator. Per  Lord  Abinger,  in  Doe  d.  His- 
cocks V.  Hiscocks,  6  &L  &  W.  371.  The 
case  of  Selwood  v.  Mildmay,  3  Ves.  806, 
has  been  regarded  as  falling  under  the 
maxim,  **fiU»a  demoMtratio."  In  this  case 
a  testator  gave  to  his  wife  the  interest 
and  proceeds  of  £1,260,  "part  of  my 
stock  in  the  4  per  cent  annuities  of  the 
Bank  of  England,  for  and  during  the 
term  of  her  natural  life,  together  with 
all  such  dividends  as  shall  be  due  upon 
the  said  £1,260  at  the  time  of  my  de- 
cease." At  the  time  he  made  his  will 
he  had  no  stock  in  the  4  per  cent  an- 
nuities, but  he  had  had  some,  which  he 
had  sold  out,  and  had  invested  in  Long 
Annuities.  The  Master  of  the  Rolls, 
Sir  R.  P.  Arden,  said :  '*  It  is  clear  the 
testator  meant  to  give  a  legacy,  but 
mistook  the  fund.  He  acted  upon  the 
idea  that  he  had  such  stock.  The  dis- 
tinction is  this ;  if  he  had  had  the  stock 
at  the  time,  it  would  have  been  con- 
sidered specific,  and  that  he  meant  that 
identical  stock ;  and  any  act  of  his  de- 
stroying that  subject  would  be  a  proof 
of  animus  rwooandt ;  but  if  it  is  a  denomi- 
nation, not  the  identical  corpuM,  in  that 
case,  if  the  thing  itself  cannot  be  found, 
and  there  is  a  mistake  as  to  the  subject 
out  of  which  it  is  to  arise,  that  will  be 
rectified."  According  to  the  view  taken 
of  this  case  by  Tindal,  C.  J.,  in  Miller  v. 
Travers,  8  Bing.  244,  the  parol  evidence 
as  to  the  condition  of  the  testator's  prop- 
erty was  received,  for  the  purpose  of 
showing  that  the  testator,  when  he  used 
the  erroneous  description  of  4  per  cent 
stock,  meant  to  bequeath  the  long  an- 
nuities, which  he  had  purchased  with  the 
produce  of  the  4  per  cent  stock;  and 
the  result  of  the  cause  was  to  substitute 
another  specific  subject,  in  the  place  of 
a  specific  legacy  which  the  will  pur- 
ported to  bequeath;  —  to  substitute  the 
long  annuities  which  the  testator  had  and 
did  not  purport  to  give,  for  the  4  per 
cent  banic  annuities,  which  he  had  not 
and  did  purport  to  give.  But  it  would 
seem  difficult  to  support  the  decree  on 
this  ground.  The  true  view  of  the  case 
seems  to  be  that  taken  by  Lord  LangdaU, 
in  Llndgren  v.  Lindgren,  9  Beav.  368, 
namely,  that  the  parol  evidence  as  to 
the  condition  of  the  testator's  property 
showed  that  a  general  and  not  a  specific 
leg^Lcy  was  intended.    After  stating.  In 
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tials  of  the  actual  contract  are  not  in  the  memorandum,  if  the 


the  language  of  the  decree,  that  the  eri- 
dence  was  admitted  "  to  proTe,  not  that 
there  was  a  mistake,  for  that  was  clear, 
but  to  show  how  it  arose/'  his  lordship 
continued:  "It  is  Tery  necessary  to  ob^ 
ser?e,  tliat  in  the  case  of  Selwood  v. 
Mildmay,  the  evidence  was  reoeWed  only 
for  the  purpose  stated  by  the  Master  of 
the  Rolls  in  Ids  judgment,  and  not,  as  it 
has  been  erroneously  supposed,  for  the 
purpose  of  showing  that  the  testator, 
when  he  used  the  erroneous  description 
of  4  per  cent  stock,  meant  to  bequeath 
the  long  annuities,  which  he  had  pur- 
chased with  the  produce  of  the  4  per 
cent  stock,  and  that  the  result  of  the 
cause  was,  not  to  substitute  another 
specific  subiect  in  the  place  of  a  specific 
legacy  which  the  will  purported  to  be- 
queath;—  not  to  substitute  the  long  an- 
nuities, which  the  testator  had  and  did 
not  purport  to  give,  for  the  4  per  cent 
bank  annuities,  which  he  had  not  and 
did  purport  to  give.  The  absence  of 
the  lund  purported  to  be  given,  show- 
ing that  a  specific  legacy  was  not  in* 
tended,  other  evidence  was  admitted  to 
show  how  the  mistake  arose ;  and  this 
being  clearly  shown,  it  was  held,  that  the 
legatees  were  entitled  to  payment  out  of 
the  general  personal  estate."  And  see 
to  the  same  effect,  Sawrey  v.  Rumney, 
16  Jur.  1110,  16  £ng.  L.  &  Eq.  4.  In 
Wrotesley  v.  Adams,  Plowd.  191,  it  is  laid 
down  that,  "  there  is  a  diversity  where 
a  certainty  is  added  to  a  thing  that  is 
uncertain,  and  where  to  a  thmg  certain. 
For  if  I  release  all  my  right  in  all  my 
lands  in  Dale,  which  I  have  by  descent 
on  the  part  of  my  fattier,  and  I  have 
lands  in  Dale  by  descent  on  the  part  of 
my  mother,  but  no  lands  by  descent  on 
the  part  of  my  father,  there  the  release 
is  void,  and  so  the  words  of  certainty, 
namely,  which  I  have  by  descent  on  the 
part  of  my  father,  being  added  to  the 
general  words  which  were  uncertain,  are 
of  effect  But  if  the  release  had  been  of 
Whiteacre  in  Dale,  which  I  have  by  de- 
scent on  the  part  of  my  father,  and  I  had 
it  not  by  descent  on  the  part  of  my 
father,  but  otherwise,  yet  the  release  is 
good,  for  the  thing  was  certainly  ex- 
pressed by  the  first  words,  in  which  case 
the  addition  of  another  certainty  is  not 
necessary,  but  superfluous."  In  Doe  i;. 
Parkin,  6  Taunt.  ^1,  there  was  a  devise 
of  "  all  my  messuages,  &c.,  in  T.,  and 
now  in  my  own  occupation."  The  tes- 
tator had  two  messuages  in  T.,  of  which 
he  occupied  only  one.  Held,  that  only 
that  one  passed  by  the  devise.  In  this 
case  there  was  certainty  added  to  what 
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was  uncertain.  8ee  per  Parke,  J.,  in 
Doe  V.  Galloway.  6  B.  &  Ad.  61.  Words 
of  oerfcuitfy,  however,  as  thev  are  called 
in  Plowden,  following  genenJ or  wtealain 
words,  will  not  be  construed  as  restric- 
tive where  the  effect  of  doing  bo  would 
be  to  render  the  general  or  uncertain  words 
wholly  inoperative,  and  where  the  certaim 
words  may  be  rejected  as  /aJsa  demon- 
ttratio.  A  testator  devised  to  J.  8.  '*  all 
those  my  three  messuages,  with  the  gar- 
dens, close  of  land,  and  all  atha-  my  real 
estaie,  whatsoever,  situate  at  Little  Heath, 
in  the  parish  of  F.,  now  in  the  occupa- 
tion of  myself,  and  A  and  B."  At  the 
date  of  the  will,  and  at  the  deatli  of  the 
testator,  he  was  possessed  of  three  mes- 
suages witli  gardens,  and  a  close  of  land, 
at  Little  Heath,  which  were  in  the  occu- 
pation of  himself,  and  A  and  B.  He  had 
also  the  reversion  in  a  house  and  garden, 
situate  at  Little  Heath,  which  was  in  the 
occupation  of  C,  who  was  entitled  to  it 
for  life.  He  had  no  other  property  in 
the  parish  of  F.  Heldf  that  the  house 
and  garden  in  the  occupation  of  C 
passed  under  the  general  devise  to  J.  S. 
Doe  V.  Carpenter,  16  Q.  B.  181,  1  Eng. 
L.  &  £q.  307.  See  also  Nightingall  r. 
Smith,  1  Exch.  870.  In  Morrell  v.  fisher, 
4  Exch.  691,  there  was  a  devise  to  the 
following  effect :  "All  my  leasehold  farm- 
house, homestead,  lands,  and  tenements 
at  Headington,  containing  about  170 
acres,  held  under  Magdalen  College, 
Oxford,  and  now  in  the  occupation  of  B, 
as  tenant  to  me."  B  occupied  a  farm  at 
Headington,  which  was  leased  to  the  tes- 
tator by  Magdalen  College,  and  there 
were  two  parcels  of  land  also  held  by 
the  testator  under  Magdalen  College, 
and  situated  at  Headington,  but  not  in 
the  occupation  of  B.  Held,  that  the 
description  of  the  lands  being  in  the 
possession  of  B  could  not  be  rejected  as 
falaa  demoMtratio,  and  consequently  the 
two  parcels  did  not  pass  under  the  de- 
vise. In  this  case  Atderaon,  B.,  in  de- 
livering the  judgment  of  the  court,  said : 
"  The  question  is  not  what  the  testator 
intended  to  have  done,  but  what  the 
words  of  the  clause  mean,  after  applying 
to  it  the  established  rules  of  construc- 
tion. One  of  these  rules  is, '  Falsa  de- 
monttratio  non  nocet ;  *  another  Is,  '  Ntm 
accipi  debent  verba  in  demonstrationem  Jul- 
tarn,  aucB  compehtni  in  limitationem  tferam,* 
The  first  rule  means,  that  if  there  be  an 
adequate  and  sufficient  description,  with 
convenient  certainty  of  what  was  meant 
to  pass,  a  subsequent  erroneous  addition 
will  not  vitiate  it  The  cliaracteristie  of 
cases  within  the  rule  is,  that  the  descrip* 
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efifect  of  the  evidence  is,  not  to  rary  the  written  contract,  but  to 
show  that  no  such  contract  was  ever  made,  (d^) 

*  Where  the  language  of  an  instrument  has  a  settled  *551 
legal  meaning,  its  construction  is  not  open  to  evidence. 
Thus,  a  *  promise  to  pay  money,  no  time  being  expressed,  *  552 
means  a  promise  to  pay  it  on  demand,  and  evidence  that  a 
payment  at  a  future  day  was  intended,  is  not  admissible,  (e)  ^ 
If  there  be  a  written  contract,  to  deliver  a  certain  quantity  of  an 
article  every  year  for  five  years,  the  party  has  by  construction  of 
law  the  whole  of  each  year  wherein  to  deliver  the  quantity  of  that 
year,  and  evidence  is  not  admissible  to  prove  that  it  was  to  be 
delivered  in  certain  quantities  at  certain  times,  (ee)    And  in 


tion,  BO  far  a«  it  is  false,  applies  to  no  sub- 
ject at  all ;  and  so  far  as  it  is  true,  applies 
to  one  only.  The  other  rule  means,  that  if 
it  stand  doubtful  upon  the  words  whether 
they  import  a  false  reference  or  demon- 
stration, or  whether  they  be  words  of 
restraint  that  limit  the  generality  of  the 
former  words,  the  law  will  nerer  intend 
error  or  falsehood.  If,  therefore,  there 
is  some  land  wherein  all  the  demonstra- 
tions are  true,  and  some  wherein  part 
are  true  and  part  false,  they  shall  be  in- 
tended words  of  true  limitation  to  pass 
only  those  Unds  wherein  the  circumstan- 
ces are  true.  Whether  these  maxims,  or 
rather  the  first,  has  been  correctly  acted 
upon  in  some  of  the  decided  cases,  in 
wnich  the  courts  have  professed,  or  in- 
tended so  to  do,  need  not  now  be 
inquired  into.  They  certainly  are  ac- 
knowledged rules  of  construction.  Is 
there  then,  in  the  present  case,  an  ad- 
equate and  sufficient  description  of  the 
subject  of  the  devise,  so  as  to  enable  us 
to  treat  the  description  of  the  land  being 
in  the  possession  of  Burrows,  as  a  false 
demonstration,  and  rejected  according  to 
the  first  rule?  Now,  if  we  read  the 
language  of  the  devise  in  its  ordinary 
and  obvioos  sense,  it  is  a  gift  first  of  '  all 
his  leasehold  farm-house,  homestead, 
lands,  and  tenements  at  Headington, 
held  under  Magdalen  College,  and  occu- 
pied by  Burrows.'  There  is  no  doubt 
that  the  farm-house  passed,  for  it  was  a 
*  leasehold,  and  in  the  occupation  of  Bur- 
rows;' and  if  there  was  one  acre,  and 
one  only,  of  that  character,  and  that  was 
not  in  the  possession  of  Burrows,  that 
would  have  passed,  and  the  description 
would  have  been  rejected  as  inapplicable 


to  any  such.  The  will  then  professes  to 
give  aU  the  testator's  lands  and  tene- 
ments at  Headington,  leasehold  under 
the  college,  containing  about  170  acres, 
in  the  possession  of  Burrows.  The  de- 
scription by  acreage  defines  nothing,  for 
it  is  inapplicable  to  any  subject  [whether 
the  two  parcels  were  added  or  not,  the 
amount  would  have  been  very  different 
from  170  acres],  and  therefore  that  may 
be  rejected,  and  then  there  is  nothing  to 
define  any  lands  in  particular.  The 
second  maxim  then  applies,  and  all  the 
demonstrations  here  being  true  as  to  the 
rest  of  the  land,  exclusive  of  these  two 
parcels,  and  part  only  being  true  as  to 
these  parcels,  they  do  not  pass "  See 
also  Doe  v.  Bower,  3  B.  &  Ad.  453;  Bac. 
Max.  Reg.  18 ;  Doe  r.  Hubbard,  16  Q.  B. 
227 ;  Newton  v.  Lucas,  6  Sim.  64. 

(dd)  Coddingtou  v.  Goddard,  16  Gray, 
430. 

(e)  Warren  v.  Wheeler,  8  Met.  07; 
Atwood  V.  Cobb,  16  Pick.  227 ;  Ryan  v. 
Hall,  18  Met.  620 ;  Thompson  v.  Ketcham, 
8  Johns.  189 ;  Barr^  v.  Ransom,  2  Kern. 
462.  But  a  promise  to  do  something 
other  than  to  pay  money,  no  time  being 
expressed,  means  a  promise  to  do  it  with- 
in a  reasonable  time.  Warren  v.  Wheeler, 
8  Met.  97.  And  in  such  a  case,  it  seems 
that  a  contemporaneous  verbal  agree- 
ment that  the  matter  stipulated  for  in  a 
written  agreement  should  be  done  at  a 
particular  time,  would  be  admissible  as 
bearing  upon  the  question  of  reasonable 
time.  Per  Shaw^  C.  J.,  in  Atwood  v. 
Cobb.  16  Pick.  231.  And  see  Barringer 
V.  Sneed.  8  Stew.  201 ;  Simpson  v.  Hen- 
derson, Moodv  &  M.  300. 

(ee)  CurUss  v,  Howell,  39  N.  Y.  211. 


1  And  an  averment  that  a  note  was  "  duly  protested  for  non-payment "  will  not  in- 
clude notice  to  indorsers.    Cook  v.  Warren, '88  N.  T.  37. 
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*  66S  *  Massachusetts,  one  who  puts  his  name  on  the  back  of 
a  note  (not  being  a  payee)  at  the  time  it  was  made,  is  not 
permitted  to  introduce  proof  that  his  contract  was  conditional 
only.  (/) 

There  are  reasons,  although  perhaps  no  direct  authority,  for 
applying  to  the  construction  of  contracts  a  distinction  which  is 
taken  in  respect  of  wills.  If  the  presumption  is  against  the 
apparent  and  natural  effect  of  an  instrument,  it  may  be  rebutted 
by  parol  evidence ;  but  not  so  if  the  legal  presumption  is  with 
the  instrument.  As  if  a  testator  gives  two  legacies  to  the  same 
party,  in  such  a  way  that  the  presumption  of  law  is  that  they  are 
but  one  legacy,  evidence  is  receivable  to  show  that  the  testator 
said  what  he  meant,  and  that  a  double  gift  was  intended.  But  if 
they  are  so  given  that  the  law  holds  that  what  is  twice  given  was 
meant  to  be  twice  given,  evidence  is  not  receivable  to  show  that 
but  a  single  gift  was  intended,  (j) 

Where  the  agreement  between  the  parties  is  one  and  entire, 
and  only  a  part  of  this  is  reduced  to  writing,  it  would  seem  that 
the  residue  may  be  proved  by  extrinsic  evidence.  (A)  ^  And  if 
there  are  contemporaneous  writings  between  the  same  parties, 
so  far  in  relation  to  the  same  subject-matter  that  they  may  be 
deemed  part  and  parcel  of  the  contract,  although  not  referred  to 
in  it,  they  may  be  read  in  connection  with  it ;  (t)  but  not  so  as 

if)  Wright  V.  Morae,  9  Gray,  337.  Knapp  v.  Harden,  6  C.  &  P.  745 ;  Deehon 
is)  Hall  V.  Hill,  1  Con.  &  L.  120,  1  v.  Merchants  Ins.  Co.  11  Met  190;  Ed- 
Drury  &  W.  04.  See  also  Spence  on  the  wards  v.  Goldsmith,  10  Penn.  St.  43 ; 
Equitable  Jurisdiction  of  the  Court  of  Coates  v.  Sangston,  6  Md.  121 ;  Knight  r. 
Chancery,  vol.  i.  p.  666  et  seo.,  where  this  Kootts,  8  Rich.  Law,  36.  Also  Heather- 
point  is  fully  examined,  and  the  authori-  ley  v.  Record,  12  Texas,  49. 
ties  cited.  (i)  In  Colboum  v.  Dawson,  10  C.  B. 
(A)  In  Jeffery  v.  Walton,  1  Stark.  267,  766.  4  Eng.  L.  &  Eq.  378,  the  plaintiifs 
in  an  action  for  not  taking  proper  care  wrote  to  the  defendant :  "  We  are  doing 
of  a  horse,  hired  by  the  defendant  of  business  with  B,  and  require  a  guaranty 
the  plaintiff,  the  following  memorandum,  to  the  amount  of  jC200,  and  he  refers  us 
made  at  the  time  of  hiring,  was  offered  to  you."  Defendant  wrote  in  answer: 
in  evidence :  "  Six  weeks  at  two  guineas  "  I  have  no  objection  to  become  securi> 
—  Wm.  Walton,  jun'r."  hord  EUenborough  tv  for  B.  and  subjoin  a  memorandum  to 
regarded  the  memorandum  as  incom-  that  effect."  The  memorandum  sub- 
plete,  but  conclusive  as  far  as  it  went  joined  was :  "  I  hereby  engage  to  guar> 
*'  The  written  agreement,"  said  he,  "  mere-  anty  to  Messrs.  Colboum,  iron-masters, 
ly  regulates  the  time  of  hiring,  and  the  £200  for  iron  received  from  them  for  B, 
rate  of  payment,  and  I  shall  not  allow  as  annexed."  Held^  that  these  three  doc- 
any  evidence  to  be  given  by  the  plaintiff,  uments  should  be  read  together,  and  that 
in  contradiction  of  these  terms,  but  I  am  '  the  words,  "we  are  doing  business,"  taken 
of  opinion  that  it  is  competent  to  the  with  the  rest,  showed  that  the  considera- 
plaintiff  to  give  in  evidence  suppletory  tion  for  the  defendant's  undertaking  was 
matter  as  a  part  of  the  agreement.      See  that  the  plaintiff  should  continue  to  sup- 

1  Also  a  collateral  undertaking.  Chapin  v,  Dobtoii,  78  N.  T.  74,  where  the  authori- 
ties are  oollated  and  reviewed. 
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*  to  affect  a  third  party  who  relied  upon  the  contract,  and   *  554 
knew  nothing  of  these  other  writings. 

Recitals  in  an  instrament  may  be  qualified  or  contradicted  by 
extrinsic  evidence,  if  the  law  of  estoppel  does  not  prerent.  So 
the  date  of  an  instrument,  (/ )  or  if  there  be  no  date,  the  time 
when  it  was  to  take  effect,  which  may  be  other  than  the  day  of 
delivery ;  (k)  or  the  amount  of  the  consideration  paid,  {I)  may  be 
varied  by  testimony ;  but  if  a  note  given  for  land  is  sued,  the 
promisor  cannot  show  in  defence  that  the  deed  described  a  less 
quantity  of  land  than  had  been  stipulated,  (m)  And  an  instru- 
ment may  be  shown  to  be  void  and  without  legal  existence  or 
efficacy,  as  for  want  of  consideration,  (n)  or  for  fraud,  (o)  or 
duress,  or  any  incapacity  of  the  parties,  ( />)  or  any  illegality  in 
the  agreement,  (q)  In  the  same  way  extrinsic  evidence  may 
show  a  total  dischai^  of  the  obligations  of  the  contract ;  or  a 
new  agreement  substituted  for  the  former,  which  it  sets 
aside ;(r)  •or  that  the  time  when, («)  or  the  place  *655 
where,  (f)  certain  things  were  to  be  done,  had  been 
changed  by  the  parties ;  or  that  a  new  contract,  which  was  addi- 
tional and  supplementary  to  the  original  contract,  had  been 
made  (u)  ;  ^  or  that  damages  had  been  waived,  (v)  or  that  a  new 

ply  B  with  goods,  and  that  there  was  (n)  Erwin  i;.  Saanders,  1  Cowen,  249; 

therefore  a  good  consideration.    See  also  Foster  u.  J0II7,  1  Cromp.  M.  &  R.  708 

Hant  V,  Frost,  4  Cash.  54;  Hanford  v.  The  case  of  Bowen  v.  Hard,  10  Mass. 

Rogers,  11  Barb.  18 ;  Shaw  v.  Leavitt,  3  427,  so  far  as  it  contains  a  contra^  doc- 

Sandf.  Ch.  168 ;  Gammon  v.  Freeman,  81  trine,  has  been  overruled.    See  Hill  v. 

Me.  243 ;  Kenyon  v.  Nichols,  1  R.  L  411.  Buckmtnster,  6  Pick.  891 ;  Parish  v.  Stone, 

U )  Breck  v.  Cole,  4  Sandf .  79 ;  Abrams  14  id.  198. 

9.  PomeroT,  18  111.  138;  Hall  0.  CszenoTe,  (0)  Erwin  v.  Saunders,  1  Cowen,  249; 

4  Bast,  477.    Where,  however,  the  date  is  Van  Yalkenburgh  v.  Roun,  12  Johns.  887. 

referred  to  in  the  body  of  the  instrument,  (/>)  Mitchell  v.  Kingman,  5  Pick.  481. 

as  fixing  the  time  of  payment,  as  where  Subscribing  witnesses  to  a  deed  derive 

there  is  a  promise  to  pay  money  or  to  do  from  their  being  witnesses  no  authority 

some  act  "  in  sixty  days  from  date,"  the  to  give  their  opinion  as  to  the  compe- 


[/)  Clifford  V.  TurreU,  1  Younge  &  0.  them,  40  Penn.  St.  474. 
Gas.  in  Ch.  188;  Rex  v.  Scammonden,  8         Iq)  CoUms  p.  Blantem,  2  Wilson,  847. 
T.  R  474 ;  Belden  v.  Sevmour,  8  Conn.         (r)  Munroe  v.  Perkins,  9  Pick.  298 ; 

804.    As  to  the  effect  of  a  recital  in  a  Goes  v.  Lord  Nugent,  6  B.&  Ad.  68;  Davis 

deed  of  conveyance  of  the  payment  of  the  v.  Tallcott,  2  Kern.  184. 
consideration-money,  (u  evidence  of  such         («)  Keating  0.  Price.  1  Johns.  Cas.  22 ; 

payment,  the  English  and  American  an-  Dearborn  v.  Cross,  7  Cowen,  48;  Neil  v. 

thorities  differ,  the  former  holding  such  Cheves,  1  Bailey,  637 ;  Cuff  v.  Penn,  1 M. 

recital  to  be  conclusive  evidence,  and  the  &  S.  21. 

latter  only  primA  facie.    See  the  cases         (t)  Robbson  v.  Batchelder,  4  N.  H.  40. 
collected  ana  arranged  in  1  Gr.  £v.  §  26,         (ti)  Jeffery  v.  Walton,  1  Stark.  267. 

n-  (1)  See  also  Emerscm  v.  Slater,  22  How.  28. 

(m)  Bennett  v.  Ryan,  9  Gray,  204.  (17)  Flemming  0.  Gilbert,  8  Johns.  628. 

^  But  a  subsequent  agreement  not  referrinff  to,  or  able  by  its  terms  to  be  connected 
with,  a  contract  does  not  vary  the  latter.    Gavigaa  v.  ETani,  46  Ifich.  697. 
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consideration,  in  addition  to  the  one  mentioned,  has  been  ^ven, 
if  it  be  not  adverse  to  that  named  in  the  deed,  (to)  And  if  no 
consideration  be  named,  one  may  be  proved,  (x) 

A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is  only 
primd  facie  evidence  either  that  the  sum  stated  has  been  paid,  or 
that  any  sum  whatever  was  paid,  (y)  It  is  in  fact  not  regarded 
as  a  contract,  and  hardly  as  an  instrument  at  all,  and  has  but 
little  more  force  than  the  oral  admission  of  the  party  receiving. 
But  this  is  true  only  of  a  simple  receipt.  It  often  happens  that 
a  paper  which  contains  a  receipt,  or  recites  the  receiving  of 
money  or  of  goods,  contains  also  terms,  conditions,  and  agree- 
ments, or  assignments.  Such  an  instrument,  as  to  everything 
but  the  receipt,  is  no  more  to  be  affected  by  extrinsic  evidence 
than  if  it  did  not  contain  the  receipt ;  but  as  to  the  receipt  itself, 
it  may  be  varied  or  contradicted  by  extrinsic  testimony,  in  the 
same  manner  as  if  it  contained  nothing  else,  (z) 

If  a  contract  refer  to  principles  of  science,  or  art,  or  use,  the 
technical  phraseology  of  some  profession  or  occupation,  or  com- 
mon words  in  a  technical  sense,  or  the  words  of  a  foreign  lan- 
guage, their  exact  meaning  may  be  shown,  as  we  have  already 
remarked,  by  the  testimony  of  **  experts,"  who  are  persons 
*  666  *  possessing  the  peculiar  knowledge  and  skill  requisite  for 
the  interpretation  of  the  contract,  (a)  ^    It  may  be  added, 

(to)  Clifford  r.  Turrell,  1  Toonge  &  C.  cock,  4  Ohio,  346 :    Stone  v.  Vance,  6 

Cat.  in  Ch.  188 ;  Bedeirs  case,  7  Rep.  1&3 a ;  Ham.  (Ohio)  246 ;  Wood  v.  Perry,  Wriglit 

Shaw  V,  Leavitt,  8  Sandf.  Ch.  163,  173 ;  (Ohio),  240 ;  Grares  v.  Harwood.  9  Barh. 

Villers  v.  Beaumont,  Dyer,  146  a;  Doe  d.  477  ;   Way  land  v.  Mosely,  6  Ala.  480 ; 

MUbum  V,  SaUEeld,  Willes,  677.  O'Brien  v.  GUchrist,  84  Me.  544. 

Ix)  Pott  V,  Todhunter,  2  CoUyer,  76.  (a)  Goblet  v.  Beechey,  8  Sim.  24 ;  Wig- 

(y)  Datton  v.  Tilden,  13  Penn.  St  46;  ram  on  Wills,  Appendix,  No.  1 ;  Masters 

Bell  V,  Bell.  12  Penn.  St.  235;  Kirkpat-  v.  Masters,  1  P.  Wros.  425;  Norman  r. 

rick  V,  Smith,  10  Humph.  188;   Cole  v.  Morrell,  4  Yes.  760;  Shore  v.  Wilson,  9 

Taylor,  2  N.  J.  69;  FuHor  v.  Crittenden,  Clark  &  F.  511;  Cabarga  v.  Seeger,  IT 

9  Conn.  401 ;  Straton  v.  Rastoll,  2  T.  R.  Penn.  St  514.    The  court  may  altvays 

866 ;  Ryan  v.  Rand,  6  Foster,  12.  inform  itself  by  means  of  books  and  trea- 

{z)  Where  in  a  receipt  money  was  ac-  tises  as  to  the  meaning  of  the  terms  used 

knowledged  to  have  been  received  "  for  in  an  instrument,  especially  where  that 

safe  keeping,"  it  was  held,  that  no  evi-  instrument  is  ancient,  or  uses  scientific 

denoe  was  admissible  to  show  that  the  terms.    Per  Tindal,  C.  J.,  in   Shore  p. 

money  was  not  deposited  for  safe-keeping,  Wilson,  9  Clark  &  F.  568 ;  per  Evrt,  C.  B., 

but  was  in  discharge  of  a  debt    Tisloe  o.  in  Attomev-General  v.  Plate  Glass  Co.  1 

Graeter,  1  Blackf .  353.    See  %lso  Egle-  Anst  89,  44.    In  Remon  v.  Hay  ward,  2 

stont;.Knickerbacker,6Barb.458;  Smith  A.  &  £.  666,  it  is  said,  tfiat  a  question 

».  Brown,  3  Hawks,  580;  May  w.  Bab-  arising  at  ivwi  iVii«,  before  Lord  Dtn- 

1  Where  the  defendant  wrote,  *•  I  want  to  buy,  say  100  shares  Union  Pacific  stock  on 
margin,"  the  plaintiff,  in  an  action  to  recover  a  balance  due,  may  show  by  exprts  the 
technical  meaning  of  the  words  "  on  margin,"  and  a  usage  among  brokers  to  hold  one 
so  buying  personally  liable  in  case  the  security  depoeited  for  "  margin  "  proves  insuffi- 
cient   Hatch  V.  Douglas,  46  Coxm«  116. 
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that  the  testimony  of  the  experts  is  so  far  a  matter  for  the  jury, 
that  if  it  be  contradictory  and  conflicting,  or  uncertain,  it  is  to  be 
weighed  by  them.  But  the  legal  effect  of  the  words  or  phrases, 
when  their  meaning  is  ascertained  by  experts,  belongs  to  the  con- 
struction of  liie  contract,  and  is  for  the  court.  (() 

Questions  depending  upon  the  construction  or  interpretation  of 
a  contract  sometimes  arise  between  third  parties,  who  had  no 
privity  or  participation  in  the  original  contract,  and  nothing  to 
do  with  the  language  used  in  it.  In  such  cases  much  of  the  rear 
son  which  prohibits  the  introduction  of  extrinsic  evidence  fails, 
and  with  it  the  prohibition  fails.  It  would  be  obviously  unjust  to 
hold  these  parties  responsible  for  words  whicii  neither  of  them 
selected  or  adopted,  or  had  any  power  to  exclude  or  to  qualify. 
They  may  therefore  show  by  extrinsic  evidence  what  the  agree- 
ment between  the  original  parties,  which  purports  to  be 
expressed  by  the  written  contract,  *  really  was,  so  far  as  •  557 
this  is  necessary  to  establish  their  actual  rights,  and  to  do 
full  justice  between  them,  (c)^  A  simple  illustration  of  this 
may  be  found  in  the  rule,  that  if  the  two  promisors  of  a  note  are 

sued,  neither  can  defend  by  proving  that  the  one  signed  only  as 

• 

man,  from  the  obscurity  of  the  handwrit-  in  contradiction  of  it ;  and  though  he  if 
ing,  what  tlie  words  of  a  written  instru-  sapposed  to  have  peculiar  skill  In  the 
ment  produced  in  eridence  really  were,  meaning  and  construction  of  language, 
his  lordship  decided  the  question  him-  neither  his  business  nor  learning  is  sup- 
self,  and  refused  to  have  it  put  to  the  posed  to  give  him  a  superior  knowledge 
Jury.  of  figures  or  letters.  lus  right  to  inter- 
(6)  In  Armstrong  o.  Burrows,  6  Watts,  pret  a  paper  written  in  Coptic  characters 
266,  where  the  only  matter  in  dispute  was  would  be  the  same  that  it  is  to  interpret 
as  to  the  date  of  a  receipt  given  by  the  an  English  writing ;  yet  the  words  would 
plaintiff,  the  date  being  illegible,  the  be  approached  only  through  a  transla- 
court  upon  the  trial  assumed  an  exclu-  tion.  The  jury  were,  thereiore,  not  only 
sive  right  to  decipher  the  instrument,  and  legaUy  competent  to  read  the  disputed 
to  determine  the  date,  upon  the  evidence  word,  bat  bound  to  ascertain  what  it  was 
given.  Upon  error,  Gihnn,  0.  J.,  in  re-  meant  to  represent"  See  Cabarga  v. 
versing  the  Judgment  of  the  court  below,  Seeger,  17  Penn.  St.  614 ;  Jackson  v.  Ran- 
said :  "  That  the  court  assumed  an  ex-  som,  18  Johns.  107 ;  Sheldon  v.  Benham, 
elusive  right  to  decipher  the  contested  4  Hill,  129 ;  Dana  v.  fledler,  2  Kern.  440. 
letters  is  both  true  and  fatal.  It  doubt-  (c)  Rez  v.  Scammonden,  8  T.  R.  474; 
less  belong  to  it  to  interpret  the  mean-  Rex  v,  Laindon,  8  T.  R.  879 ;  Taylor  v. 
ing  of  wntten  words ;  but  this  extends  Baldwin,  10  Barb.  582 ;  Krider  v.  Lafferty, 
not  to  the  letters,  for  to  interpret  and  to  1  Whart.  803.  The  parties  to  an  instru- 
dedpher  are  different  things.  A  wriUng  ment  may  show  the  true  character  of  the 
is  read  before  it  is  expounded,  and  the  transaction  between  them  in  controver- 
ascertainment  of  the  words  is  finished  sies  with  strangers.  Strader  t;.  Lambeth, 
before  the  business  of  exposition  begfais.  7  B.  Mon.  689 ;  Reynolds  v,  Magness,  2 
If  the  readinff  of  the  judge  were  not  mat-  Ired.  26;  Tenable  v.  Thompson,  II  Ala. 
ter  of  fact,  witnesses  would  not  be  heard  147. 

1  For  a  case  where  parol  evidence  was  admitted  to  vary  an  insurance  policy  on  the 
ffround  that  the  parties  to  the  suit  were  not  parties  to  the  instrument,  see  Lowell  MannH 
Ca  V.  Saftgutrd  Ins.  Co.  88  5.  Y.  691. 
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surety,  and  that  the  other  was  the  principal.  But  if  one  of  them 
pays  the  note  and  sues  the  other  for  contribution,  the  defendant 
may  show  in  bar  to  the  action  that  he  signed  only  as  surety  for 
the  plaintiff. 

The  rule  in  relation  to  extrinsic  evidence  prohibits  the  admis- 
sion of  oral  testimony  "  to  contradict  or  vary  "  the  terms  of  a 
valid  written  contract.  (cT)  Therefore,  there  is  nothing  in  this 
rule  to  prevent  the  introduction  of  such  testimony  for  the  purpose 
of  explaining  the  contract.  But  here  a  distinction  is  taken,  which, 
if  it  did  not  originate  with  Lord  Baean^  was  first  clearly  stated  by 
him ;  it  is  the  distinction  between  a  patent  ambiguity  and  a  latent 
ambiguity,  (e) 

(cf)  Hudson  V.  ClementBon,  18  C.  B.  yet  there  is  no  reason  why  a  devise  "  to 

218,  86  Eng.  L.  &  £q.  332.  one  of  the  sons  of  A/'  he  being  dead, 

(e)  The  rule  as  to  latent  and  patent  and  haying  only  one  son,  would  not  be 

ambigmtie$  has  been  regarded  as  furnish-  good.    Wigram  on  Wills,  sec  79.    Here 

ing  a  decisive  test  by  which  to  determine  a  patent  ambiguity   would  be  removed 

in  all  cases  whether  extrinsic  evidence  is  by  evidence  of  extrinsic  facts.    In  Price 

admissible  to  aid  in  the  interpretation  and  v.  Page,  4  Yes.  679,  there  was  a  legacy 

construction  of  a  written  instrument.    It    to Price,  the  son  of !Moe. 

has  been  looked  upon  as  covering  the  The  plaintiff  was  the  only  claimant  He 
whole  ground  of  the  admission  of  extrin-  was  a  son  of  a  nieoe  of  the  testator,  the 
sic  evidence,  and  the  confusion  which  has  only  relation  of  the  name  of  Price,  and 
existed  upon  this  subject  is  attributable  lived  upon  terms  of  intimacy  with  the 
in  a  great  degree  to  the  loose  and  uncer-  testator.  He  was  held  entitled.  -<-  The 
tain  meanings  attached  to  the  terms  rule  that  no  evidence  is  admissible  to  re> 
latent  and  patent  ambiauitiet.  The  term  move  a  patent  ambiguity  would  be  strictly 
ambiguity  itself,  which  properly  means  correct,  if  by  patent  ambiguity  we  mean 
the  luiving  two  meanings,  is  misapplied  that  state  of  uncertainty  which  exists 
when  used  to  comprehend  all  doubts  and  where  it  is  perfectly  clear  from  the  face 
uncertainties  in  respect  to  the  meaning  of  the  instrument  to  be  construed,  either 
of  written  instruments.  As  the  term  ooten^  that  no  certain  subject  has  been  selected, 
has  been  understood,  it  is  not  true,  that  a  upon  which  the  instrument  can  operate 
patent  ambiguity  is  unexplainable  by  ex-  or  take  effect,  or  that  no  certain  person 
trinsic  evidence.  Where  words  are,  in  or  persons  have  been  selected  to  be  bene- 
the  truest  sense  of  the  term,  ambiguous,  flted  or  affected  by  the  Instrument,  or 
that  is,  have  double  meanings,  not  sim-  that  no  certain  purpose  has  been  in<fQ- 
ply  double  applications,  as  mere  names,  cated  in  respect  to  the  subjects  or  ob- 
the  uncertainty  is  inherent  in  the  word,  Jects.  Thus,  a  devise  to  "  twenty  of  the 
and  is  of  course  necessarily  potent.  Thus,  poorest  of  the  testator's  kindred,'*  is  void 
the  word  "  f reijprht,"  as  it  was  remarked  for  uncertainly.  Webb's  case,  1  Rol. 
by  Mr.  Justice  Story ,  in  Peisch  v,  Dickson,  Abr.  609.  So  a  bequest  of  "  some  of  my 
1  Mason,  10,  is  susceptible  of  two  mean-  best  linen."  Peck  v.  Halsey,  2  P.  Wms. 
ings,  and  it  might  be  doubtful  on  the  face  387.  So  also,  a  devise  to  this  effect :  "  I 
of  an  instrument  whether  it  referred  to  request  a  handsome  gratuity  to  be  given 
goods  on  board  a  ship,  or  to  an  interest  to  each  of  my  executors  Jubber  r. 
in  its  earnings.  There  can  be  no  doubt  Jubber,  9  Sim  606.  So  a  devise  to  the 
that  in  such  a  case  extrinsic  evidence  of  "  best  men  of  the  Wliite  Towers."  Year- 
the  drcumstancea  under  which  the  instru-  Book,  49  Ed.  III.,  cited  in  Winter  v.  Fer- 
ment was  made  would  be  admissible  to  ratt,  9  Clark  &  F.  088.  So  a  bequest  of 
remove  the  doubt  or  uncertainty.  See  a  legacy  to  be  distributed  "among  the 
also,  as  to  the  meaning  of  the  word  real  distressed  private  poor  of  'Talbot 
'*  port,"  Be  Longuemere  v.  N.  Y.  Fire  counQr,"  there  being  no  discretion  ^ven 
Ins.  Co.  10  Johns.  120.  So  although  a  to  the  executors.  Trippee  v.  Frasier,  4 
devise  or  grant  to  "one  of  the  sons  of  A,"  Harris  &  J.  446.  The  same  would  be 
he  having  several  sons,  would  be  void  for  true  of  a  bequest, "  to  be  applied  towards 
uncertainty  ( Altham's  casei  8  Bep.  165|  a),  feeding,  douiing,"  Sbc,  the  poor  childreD 
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*  ^*  There  be  two  sorts  of  ambigaities  of  words ;  the  one    *  558 
is  ambiguitas  patens^  and  the  other  latens.    PaUm  is 


of  C.  ooiiDly,  which  attend  the  poor  or 
charity  school  establiahed  at  H.,  in  laid 
county.  Dathiell  v.  Attorney-General.  6 
Harris  &  J.  1.  See  also  Dashiell  v.  At- 
torney-General. 5  Harris  &  J.  802 ;  Beal 
r.  Wyman,  Styles,  240 ;  Jackson  o.  Craig, 
Knight  Bruce,  V.  C,  8  Eng.  L.  &  £q.  178 ; 
Baker  v.  Newton,  2  Bear.  112;  Fowler  v. 
Oarlike,  1  Ross,  ft  M.  282;  Attorney- 
General  V.  Sibthorp,  2  Buss.  &  M.  107 ; 
Mason  v  Robinson,  2  Simons  &  S.''f296 ; 
Winter  v.  Perratt,  9  Clark  &  F.  006 ;  Doe  i;. 
Carew,2Q.  B.817;  Weatherhead's  lessee 
V,  Baskerville,  11  How.  829.  In  rery  few 
cases,  however,  will  it  be  perfectly  clear 
upon  the  face  of  the  instrument,  that  the 
intent  is  so  uncertain,  that  no  evidence  of 
extrinnc  faetM  can  make  it  certain. — 
The  term  "latent  ambiguity"  is  used 
very  loosely  to  mean  any  doubt  or  un- 
certainty raised  by  extrinsic  evidence, 
and  very  frequently  there  is  a  failure  to 
distinguish  between  cases  where  a  de- 


devised  to  "George  Gord,  the  son  of 
Gord,"  should  go  to  George,  the  son  of 
George  Gord.  Parlx,  B.,  said,  "  If,  upon 
the  face  of  the  devise,  it  had  been  uncer- 
tain whether  the  devisor  had  selected  a 
S articular  object  of  his  bounty,  no  evi- 
enoe  would  have  been  admissible  to 
prove  that  he  intended  a  gift  to  a  certain 
Individual ;  such  would  have  been  a  case 
of  ambiauitaa  patens,  within  the  meaning 
of  Lord  Bacon's  rule,  which  ambiguity 
could  not  be  holpen  by  averment ;  for  to 
allow  such  evidence  would  be,  with  re- 
spect to  that  subject,  to  cause  a  parol  will 
to  operate  as  a  written  one,  or,  adopting 
the  language  of  Lord  Bacon,  'to  make 
that  nass  without  writing  which  the  law 
appointeth  shall  not  pass  but  by  writing.' 
But  here  on  the  face  of  the  devise  no 
such  doubt  arisen.  There  is  no  blank  be- 
fore the  name  of  Gord  the  father,  which 
might  have  occasioned  a  doubt  whether 
the  devisor  liad  finally  fixed  on  any 
scriptTon  is  equally  applicable  to  either    certain  person  in  his  mind.     The  devisor 

has  clearly  selected  a  particular  indi- 
vidual as  the  devisee.  Let  us  then  con- 
sider what  would  have  been  the  case  if 
there  had  been  no  mention  in  the  will  of 
any  other  George  Gord,  the  son  of  a  Gord ; 
on  that  supposition  there  is  no  doubt, 
upon  the  authorities,  but  that  evidence 


one  of  two  or  more  {persons,  or  of  two  or 
more  things,  and  the  other  cases  in  which 
a  doubt  is  raised  by  extrinsic  facts,  such 
as  cases  of  defective  and  inaccurate  de- 
scription. This  distinction  is  of  great 
consequence,  especially  in  reference  to 
the  kind  of  evidence  admissible  to  re- 


move the  doubt  or  uncertainty,  for  it  is  oi  the  testator's  intention,  as  proved  by 
only  in  the  case  of  the  double  application  his  declarations,  would  have  been  admis- 
of  words  of  description  that  evidence  of  sible.  Upon  the  proof  of  extrinsic  facts, 
intention  direel  is  admissible  to  remove  the  which  is  always  allowed,  in  order  to  en- 
uncertainty.  It  may  be  shown  which  of  able  the  court  to  place  itself  in  the  situa- 
two  or  more  persons  or  things  was  m-  tion  of  the  devisor,  and  to  construe  his 


tended  by  a  description  equally  applicable 
to  all.  Altham's  case,  8  Rep.  156  a; 
Jones  9.  Newman,  1  W.  Bl.  06 ;  Doe  o. 
Morgan,  1  Cromp.  &  M.  285;  Doe  v. 
Allen,  12  A.  ft  £.  451 ;  Osborn  v.  Wise, 
7  C.  ft  P.  761 ;  BlundeU  v.  Gladstone,  8 


will,  it  would  have  appeared  that  there 
were  at  the  date  of  the  will  two  persons, 
to  each  of  whom  the  description  would 
be  equally  applicable.  This  clearly  re- 
sembles the  case  put  by  Lord  Bacon  of  a 
latent  ambiguity,  as  where  one  grants  his 


McN.  ft  G.  692,  12  Eng.  L.  ft  £q.  52 ;  manor  of  S.  to  J.  F.  and  his  heirs,  and 

Careless  v.  Careless,  19  Yes.  601 ;  Car^  the  truth  is  that  he  has  the  manors  both 

mthers  v.  Sheddon,  6  Taunt.  14 ;  Water-  of  North  S.  and  South  S. ;  in  which  case 

man  v.  Johnson,  18  Pick.  261.     But  see  Lord  Bacon  says,  'it  shall  be  holpen  by 

as  to  latent  ambLruity,  in  case  of  sherift*  averment  whether   of   them    was    that 

sales,  Mason  r.  White,  11  Barb.  174.     In  which  the  party  intended  to  pass.'     The 

Doe  d,  Gord  v.  Needs,  2  M.  ft  W.  129,  the  case  is  also  exactly  like  that  mentioned 

law  with  respect  to  the  admission   of  by  Lord  Coke  in  Altham's  case,  8  Rep. 

extrinsic  evidence,  in  the  case  of  latent  155 a;  'if  A  levies  a  fine  to  William,  his 

ambiguities,  is  laid  down  with  great  clear-  son,  and  A  has  two  sons  named  William, 

nets  by  Parke,  B.     The  testator  in  that  the  averment  that  it  was  hia  intent  to  levy 

case  devised  a  house  to  George  Gord,  the  fine  to  the  younger  is  good,  and  afanJ.* 

the  son  of   George   Gord ;   another  to  well  with  the  words  tf  the  fine*     Another 

George  Gord,  the  »m  of  Giird,     He  also  caae  is  put  in  Counden  v.  Clerke,  Hob. 

bequeathed  a  legacy  to  George  Gord,  the  82,  which  is  in  point ;  '  if  one  devise  to 

son  of  John  Gord.     The  question,  was,  his  son  John,  where  he  has  two  sons  of 

whether  evidence  was  admissible  to  show  that  name,'  and  the  same  rule  was  acted 

that  the  testator  intended  that  the  house  upon  in  the  recent  case  of  Doe  v.  Mor- 
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*559  that  which  *  appears  to  be  ambigaoos  upon  the  deed 
or  mBtrumeiit ;  laten$  is  that  which  seemeth  certain,  and 
without  ambiguity,  for  anything  that  appeareth  upon  the 
*  560  deed  or  instrument ;  but  there  is  *  some  collateral  mat- 
ter out  of  the  deed  that  breedeth  the  ambiguity.  Am- 
higuitaB  patens  is  never  holpen  by  averment,  and  the  reason 
is,  because  the  law  will  not  couple  and  mingle  matter  of  specialty, 
which  is  of  the  higher  account  with  matter  of  averment,  which  is 
of  inferior  account  in  law ;  for  that  were  to  make  all  deeds  hol- 
low, and  subject  to  averments,  and  so,  in  effect,  that  to  pass  with- 
out deed,  which  the  law  appointeth  shall  not  pass  but  by  deed. 
Therefoi*e,  if  a  man  give  land  to  J.  D.  et  J.  S.  et  hcered^us^  and 
do  not  limit  to  whether  of  their  heirs,  it  shall  not  be  supplied  by 
averment  to  whether  of  them  the  intention  was  the  inheritance 
should  be  limited.  But  if  it  be  ambiffuUa$  latensj  then  otherwise 
it  is :  as  if  I  grant  my  manor  of  S.  to  J.  F.  and  his  heirs,  here 
appeareth  no  ambiguity  at  all ;  but  if  the  truth  be,  that  I  have 

gan,  1  Cromp.  &  M.  235.  Tlie  character-  scription  appears  on  the  parol  evidence 
istic  of  all  tliese  cases  Is,  that  the  words  to  apply,  Is  described  in  other  parts  of 
of  the  will  do  describe  the  object  or  the  same  wiU  b^  a  more  full  and  perfect 
subject  intended ;  and  the  eyidenee  of  description,  which  excludes  any  otner  ob- 
the  declarations  of  the  testator  has  not  ject  than  himself."  Evidence  of  inten- 
the  effect  of  varying  the  instrument  in  tion  may  be  admitted,  where  there  are 
anyway  whatever;  it  only  enables  the  two  persons  of  the  same  name,  father 
court  to  reject  one  of  the  subjects  or  and  son,  although  the  son  has  tl^  addi- 
oblects  to  which  the  description  in  the  tion  of  jun'r  to  his  name.  Coit  v.  Stark- 
will  applies ;  and  to  determine  which  of  weather,  8  Conn.  289.  See  Doe  r. 
the  two  the  testator  understood  to  be  sig-  Westlske,  4  B.  &  Aid.  67.  If  in  cases  of 
nifled  by  the  description  which  he  us^  latent  ambiguity  the  intent  of  the  parties 
in  the  will.  .  .  .  There  would  have  been  is  not  ascertained,  the  instrument  is  void 
no  doubt  wliatever  of  the  admissibility  for  uncertainty.  Richardson  v.  Watson, 
of  evidence  of  the  devisor's  intention,  u  4  B.  &  Ad.  78?  ;  Cheyney's  case,  6  Rep. 
the  devise  to  '  George,  the  son  of  Gord,'  68  b.  Much  will  be  gained  in  point  of 
had  stood  alone,  and  no  mention  had  accuracy,  it  is  conceived,  by  restricting 
been  made  in  the  will  of  George,  the  the  term  latent  ambiguity  to  the  case 
son  of  John  Gord,  and  George,  the  son  of  where  words  of  description  have  a  double 
George  Gord.  But  does  the  circumstance  application.  Indeed,  it  is  so  restricted 
tiiat  there  are  two  persons  named  in  the  by  Aldenon,  B.,  in  Smith  v.  Jeffryes,  15  M. 
will,  each  answering  the  description  of  &  W.  662.  If  the  term  is  so  restricted, 
'  George,  the  son  of  Gord,'  prevent  the  we  then  have  the  cases  of  lateni  ombiguititB 
application  of  tliis  rule?  We  are  of  proper,  in  which  alone  evidence  of  in- 
opinion  that  it  does  not.  In  truth,  the  tention  direct  is  admissible.  All  other  un- 
mention  of  persons  by  those  descriptions  certainties,  whether  valent  or  lataU,  in  the 
in  other  parts  of  the  will  has  no  more  ordinary  sense  of  those  terms,  must  be 
effect,  for  this  purpose,  than  proof  by  removed  by  the  same  kind  of  evidence, 
extrinsic  evidence  of  the  existence  of  namely,  by  placing  the  court  which  is  to 
such  persons,  and  that  they  were  known  construe  an  instrument  as  nearly  as  pos- 
to  the  devisor,  would  have  had ;  it  shows  sible  in  the  situation  of  the  author  ox,  or 
that  there  were  two  persons,  to  either  of  parties  to,  such  instrument.  The  rule  of 
whom  the  description  in  question  would  patent  and  latent  ambiguities,  then,  falls 
be  applicable,  and  that  such  two  persons  to  the  ground,  as  furnishing  a  decisive 
were  both  known ;  and  the  present  case  test  by  which  to  determine  In  all  cases 
really  amounts  to  no  more  than  this,  that  whether  evidence  may  be  admitted  to 
the  person  to  whom  the  imperfect  de-  explain  a  written  instrument. 
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the  manors  both  of  South  S.  and  North  S.,  this  ambiguity  is  mat- 
ter in  fact ;  and  therefore,  it  shall  be  holpen  by  averment,  whether 
of  them  was  that  the  party  intended  should  pass."  (/) 

The  rules  of  Lord  Bcuion  rest  entirely  upon  the  principle  that 
the  law  will  not  make,  nor  permit  to  be  made,  for  parties,  a  con^ 
tract  other  than  that  which  they  have  made  for  themselves. 
They  can  have  no  other  basis  than  this ;  and  so  far  as  they  carry 
this  principle  into  effect  they  are  good  rules,  and  no  further.  For 
it  is  this  principle  which  underlies  the  whole  law  of  construction, 
and  originates  and  measures  the  value  of  all  its  rules.  Thus,  if  a 
contract  be  intelligible,  and  evidence  shows  an  uncertainty,  not 
in  the  contract,  but  in  its  subject-matter  or  its  application,  other 
evidence  which  will  remove  this  uncertainty  is  admissi- 
ble, (jf)  But  if  a  contract  is  not  certainly  intelligible  *  by  *  661 
itself,  it  may  be  said  that  evidence  which  makes  it  so  must 
make  a  new  contract ;  for  one  that  is  intelligible  cannot  be  the 
same  with  one  that  is  unintelligible :  and  therefore  the  evidence 
is  not  admissible.    But  this  argument  must  not  be  carried  too 


if)  Bac.  Max.  Reg.  28. 

\g)  "  For  the  purpose  of  applying  the 
instrument  to  the  facts,  and  determining 
what  passes  hy  it,  and  who  take  an  in- 
terest under  it,  erery  material  fact  that 
will  enable  the  court  to  identify  the  per- 
son or  thing  mentioned  in  the  instrument, 
and  to  place  the  court,  whose  province  it 
is  to  declare  the  meaning  of  the  words 
of  the  instrument,  as  near  as  may  be  in 
the  situation  of  the  parties  to  it,  is  ad- 
missible in  evidence.  Per  Parke,  B.,  in 
Shore  o.  Wilson,  9  Clark  &  F.  666.  See 
Guy  V.  Sharp,  1  Mylne  &  K.  689, 602,  per 
Lord  Brougham ;  Doe  n.  Martin,  1  Nev.  ft 
Man.  624,  per  Parke,  J. ;  Doe  d.  Hiscocks 
V.  Hiscocks,  6  M.  ft  W.  867,  per  Lord 
AUnger;  HUdebrand  v.  Fogle,  20  Ohio, 
147  ;  Hasbrook  v.  Paddock,  1  Barb.  636; 
Simpson  v.  Henderson,  Moody  ft  M.  800 ; 
Wood  V.  Lee,  6  T.  B.  Mon.  60,  60; 
Hitchin  v.  Qroom,  6  C.  B.  616.  **  Where 
thei:e  is  a  gift  of  the  testator's  stock, 
that  is  ambiguous,  it  has  different  mean- 
ings when  used  by  a  farmer  and  a  mer- 
chant. So  with  a  bequest  of  jewels  ;  if 
by  a  nobleman,  it  would  pass  aU ;  but  if 
by  a  Jeweller,  it  would  not  pass  those 
that  he  had  in  his  shop.  Thus  the  same 
expression  may  vary  in  meaning  accord- 
ing to  the  circumstances  of  the  testator." 
Per  Plumer,  M.  R.,  in  Colpoys  v.  Colpoys, 
Jacob,  464.  See  also  Kelley  v,  Powlet, 
Ambl.  606,  610.  The  remarks  of  Sir 
Jame$  Wigram  upon  this  point,  although 


made  with  reference  to  wills,  apply 
equally  to  all  instruments  to  be  construed. 
"It  must  always  be  remembered,"  says 
he,  "that  the  words  of  a  testator,  liice 
those  of  every  other  person,  tacitly  refer 
to  the  circumstances  by  which  at  the 
time  of  ezpressinff  himself  he  is  sur- 
rounded. If,  therefore,  when  the  circum- 
stances under  which  the  testator  made 
his  will  are  known,  the  words  of  tlie  will 
do  sufBciently  express  the  intention 
ascribed  to  him,  the  strict  limits  of  ex- 
position cannot  be  transgressed,  because 
the  court,  in  aid  of  the  construction  of 
the  will,  refers  to  those  extrinsic  collat- 
eral circumstances  to  which  it  is  certain 
the  language  of  the  will  refers.  It  may 
be  true,  that  without  such  evidence,  the 
precise  meaning  of  the  words  could  not 
be  determined;  but  it  is  still  the  will 
which  expresses  and  ascertains  the  inten- 
tion ascribed  to  the  testator.  A  page  of 
history  (to  use  a  familiar  illustration) 
may  not  be  intelligible  till  some  collat- 
eral extrinsic  circumstances  are  known 
to  the  reader.  No  one,  however,  would 
imagine  that  he  was  acquiring  a  knowl- 
edge of  the  writer's  meaning,  ^/rom  ang 
other  touree  than  tAe  page  he  wag  readingf 
because,  in  order  to  make  that  page  in- 
telligible, he  required  to  be  informed  to 
what  country  the  writer  belonged,  or  to 
be  furnished  with  a  map  of  the  country 
about  which  he  was  reading."  Wigram 
on  Wills,  sea  76. 
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far,  for  it  is  not  always  applicable  without  much  qualification. 
What  indeed  is  the  meaning  of  uncertainty  ?  If  words  of  a  for- 
eign language  are  used,  the  contract  is  uncertain  until  they  are 
interpreted ;  if  words  which  are  merely  technical,  then  it  is  uncer- 
tain until  experts  have  given  their  meaning ;  if  words  which  are 
applicable  to  two  or  three  different  things  or  persons,  then  it  is 
uncertain  until  the  one  thing  or  person  is  clearly  pointed  out. 
Now,  where  does  the  law  stop  in  this  endeavor  to  remove  uncer- 
tainty ?  We  answer,  not  until  it  is  found  that  the  contract  must 
be  set  aside,  and  another  one  substituted,  before  certainty  can  be 
attained.  In  other  words,  if  the  contract  which  the  parties  have 
made  is  incurably  uncertain,  the  law  will  not  or  rather  cannot 
enforce  it ;  and  will  not,  on  the  pretence  of  enforcing  it,  set  up  a 
different  but  valid  one  in  its  stead.  It  will  only  declare  such  a 
supposed  contract  no  contract  at  all ;  and  will  leave  the  parties 
to  the  mutual  rights  and  obligations  which  may  then  exist  )>e- 
tween  them.  But,  on  the  other  hand,  the  law  will  not  pronounce 
a  contract  incurably  uncertain,  and  therefore  null,  imtil  it  has 
cast  upon  it  all  the  light  to  be  gathered,  either  from  a  collation 
of  all  the  words  used,  or  from  all  contemporaneous  facts 
*  562    which  extrinsic  testimony  *  establishes.  (A)    If  these  make 

(h)  Among  the  material  facts  neoes-  important  bearing  apon  its  constniction. 

sary  to  be  known  hy  the  court,  in  order  A  testator  devised  his  farm  in  A.,  in  the 

that  it  m^y  be  placed  as  near  as  may  be  possession  of  T.  H.,  to  T.  R.      He  had 

in  the  position  of  the  parties  to  any  in-  two  farms  in  A.,  both  of  which  were  in 

atrument,  is  tlie  knowledge  or  ignorance  of  the  possession  of  T.  H.,  but  at  different 

those  parties  as  to  certain  facts  neces-  rents.    On  a  question  being  raised  which 

sarily  involTed  in  the  application  of  the  of  these  two  farms  the  testator  intended 

instrument  to  the  persons  or  things  de-  to  give  to  T.  R.,  held,  that  the  devise 

scribed  in  it.      Thus,  in  Doe  v.  Beynon,  must  be  taken  to  have  been  made  to  T.  R. 

12  A.  &  E.  431,  there  was  a  devise  to  for  his  personal  advantage  and  not  upon 
Mary  B.,  with  remainder  to  "  her  three  trust ;  and  if  therefore  it  could  be  asc^r- 
daughters,  Mary,  Elizabeth,  and  Ann"  tained  that  one  of  the  farms  was  subject 
At  the  date  of  the  will,  Mary  B.  had  to  a  trust,  or  that  the  testator  nrnpioeed 
two  legitimate  daughters,  Mary  and  Ann,  it  to  be  so,  it  most  then  be  inferrea  that 
living,  and  one  illegitimate,  named  Eliza-  such  farm  was  not  the  one  intended  to 
beth.  It  was  heU,  that  evidence  was  be  devised,  but  that  the  other  was  the 
admissible  to  show  that  Mary  B.  formerly  one  referred  to  by  the  testator.  Lord  6K. 
had  a  legitimate  daughter  named  Eliza-  Leonards  said :  "  The  only  question  which 
beth,  who  died  some  years  before  the  is  absolutely  necessary  to  be  decided  is 
date  of  the  will,  and  that  the  testator  did  this,  not  whether  tlie  testator  really  held 
not  know  of  her  death,  or  of  the  birth  those  estates,  or  one  of  them,  on  any 
of  the  illegitimate  daughter.  See  also,  valid  trusts,  but  rather  what  he  consia- 
Powell  V.  Biddle,  2  Dall.  70 ;  Goodinge  v.  ered  and  understood  to  be  his  interest. 
Goodinge,  1  Ves.  Sen.  281 ;  Careless  o.  that  is,  whether  he  supposed  that  he  held 
Careless,  19  Yes.  GOl ;  Scanlan  t%  Wright,  them,  or  one  of  them,  on  any  trust,  or 

13  Pick.  623 ;  Brewster  v.  McCall,  15  treated,  or  intended  to  treat,  or  to  have 
Conn.  274,  200.  —  So  where  the  Question  them  or  one  of  them  treated  as  if  so  held 
is  one  purely  of  intention,  the  belief  of  in  trust.  If  he  supposed  that  he  held 
the  auvior  of  an  instrument,  as  to  facts  one  of  them  in  trust,  or  treated  it  as  if  so 
necessarily  Involved  in  it,  may  have  an  held  and  intended  that  it  should  be  con- 
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the  intention  and  meaning  of  the  parties  certain,  it  may  still 
be  an  intention  which  the  words  cannot  be  made  to  express  by 
any  fair  rendering.  In  this  case  also  the  contract  is  null,  for 
it  is  the  words  and  not  the  intention  without  the  words  that  must 
prevail.  But  if,  when  the  intention  is  thus  ascertained,  it  is 
found  that  the  words  will  fairly  bear  a  construction  which  makes 
them  express  this  intention,  then  the  words  will  be  so  construed, 
and  the  contract,  in  this  sense  or  with  this  interpretation,  will  be 
enforced,  as  the  contract  which  the  parties  have  made. 

The  distinction  and  the  rules  of  Lord  Bacon  are  therefore  less 
regarded  of  late,  than  they  were  formerly.  (%)  They  are  intended 
to  enable  the  court  to  distinguish  between  cases  of  curable 
and  those  of  incurable  uncertainty ;  to  carry  the  aid  of  *  evi-  *  668 
dence  as  far  as  it  can  go  without  making  for  the  parties 
what  they  did  not  make  for  themselves,  and  to  stop  there.  And 
it  is  found  that  it  is  sometimes  of  doubtful  utility  to  refer  to  these 
rules  in  the  endeavor  to  ascertain  the  meaning  of  a  contract, 
rather  than  to  the  simpler  rule,  that  evidence  may  explain  but 
cannot  contradict  written  language.  This  last  rule  limits  all 
explanation  to  cases  of  uncertainty,  because  where  the  meaning 
is  plain  and  unquestionable,  another  meaning  is  not  that  which 
the  parties  have  agreed  to  express.  Thus,  if  a  blank  be  left  in 
an  instrument,  or  a  word  or  phrase  of  importance  omitted  by 
mistake,  the  omission  may  be  supplied,  if  the  instrument  con- 
tains the  means  of  supplying  it  with  certainty,  otherwise  not,  be- 
cause the  parties  in  such  a  case  have  not  made  the  instrument ; 
and  the  law  would  make  it,  and  not  the  parties,  if  it  undertook 
to  supply  by  presumption  an  omitted  word  necessary  to  its  legal 
existence.  And  if  it  permitted  this  to  be  supplied  by  parol  testi- 
mony, it  would  be  this  testimony,  and  not  a  written  instrument, 
which  proved  the  property  or  determined  the  rights  and  obliga- 
tion of  the  parties.  (/)  But  this  rule  permits  all  fair  and  reason- 
able explanation  of  actual  uncertainty.    Thus,  if  a  guaranty  be 

•idered  and  treated  as  so  held,  and  if  it  L.  &  Eq.  52.     See  also  Quinc^  v.  Quin- 

does  not  appear  that  he  held,  or  supposed  cey,  11  Jurist,  111 ;  Connolly  v.  Pardon, 

that  he  held,  the  other  of  tiiem  on  any  1  Paige,  291 ;  Baker  v.  Baker,  2  Vet. 

tnut,  it  seems  to  me  that  the  one  which  167. 

he  supposed  to  be  held  on  any  trust,  or  (i)  See  into,  p.  *  567,  note  (e). 

treated  as  if  so  held,  cannot  be  regarded  (j)  Miller  v.  Travers,  8  Bing.  244; 

as  intended  to  be  the  subject  of  the  de-  Saunderson  r.  Piper,  5  Bing.  N.  C.  425 : 

▼ise  to  Mr.  Robhison,  and  consequently  Baylis  v.  Attomey-Qeneral,  2  Atk.  2d9; 

the  other  estate  may  be  deemed  to  be  the  Castledon  v.  Turner,  3  Atk.  267 ;  Hunt 

one  referred  to  in  that  derise.''    Blundell  e.  Hort,  3  Bro.  C.  C.  311. 
V.  GUdstone,  3  McN.  &  O.  682,  12  £ng. 
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given,  beginning,  ^^  In  consideration  of  jour  having  ihis  day  ad- 
vanced "  money,  Jkc,  which  guaranty  is  invalid  if  in  fact  for  a 
past  or  executed  consideration,  evidence  should  be  received  to 
show  that  in  point  of  fact  the  advancing  of  the  money  and  the 
giving  of  the  guaranty  were  simultaneous  acts.  (A;) 

It  is  not  easy  to  lay  down  rules  which  will  assist  in  determin- 
ing these  difficult  questions,  and  not  be  themselves  open  to 
*  564  *  much  question.  But  we  should  express  our  own  views 
on  this  subject  by  the  following  propositions. 

If  an  instrument  is  intelligible  and  certain  when  its  words  are 
taken  in  their  common  or  natural  sense,  all  its  words  shall  be  so 
taken,  unless  something  in  the  instrument  itself  gives  to  them, 
distinctly,  a  peculiar  meaning,  and  with  this  meaning  the  instru- 
ment is  intelligible  and  certain;  and  in  that  case  this  peculiar 
meaning  shall  be  taken  as  the  meaning  of  the  parties. 

If  the  meaning  of  the  instrument,  by  itself,  is  intelligible  and 
certain,  extrinsic  evidence  is  admissible  to  identify  its  subjects  or 
its  objects,  or  to  explain  its  recitals  or  its  promises,  so  far,  and 
only  so  far,  as  this  can  be  done  without  any  contradiction  of,  or 
any  departure  from,  the  meaning  which  is  given  by  a  fair  and 
rational  interpretation  of  the  words  actually  used. 

If  the  meaning  of  the  instrument,  by  itself,  is  affected  with 
uncertainty,  the  intention  of  the  parties  may  be  ascertained  by 
extrinsic  testimony,  (Q   and  this    intention  will  be    taken    as 

(k)  Goldthede  v.  Swan,  I  Exch.  154.  (/)  See  anU,  p.  •  667,  n.  (e).  This  in- 
In  this  case,  Pigott,  of  counsel  for  the  de-  tention,  of  course,  is  to  be  ascertained, 
fendant,  insisted  upon  the  rule  that  parol  in  all  cases,  except  that  of  kUent  amibi- 
evidence  is  not  admissible  to  vary  the  guity  proper,  by  a  development  of  the 
terms  of  a  written  instrument  But  circunuUanoes  under  which  the  instrument 
Parke,  B.,  interrupting  him,  said :  "  You  was  made.  It  cannot  be  ascertained  by 
cannot  vary  the  terms  of  a  written  in-  bringing  forward  proof  of  declarations 
strument  by  parol  evidence ;  that  is  a  or  conversations  which  took  place  at  the 
regular  rule ;  but  if  jou  can  construe  an  time  the  instrument  was  made,  or  before, 
instrument  by  parol  evidence,  where  that  or  afterwards.  After  considerable  con- 
instrument  is  ambiguous,  in  such  a  man-  fusion,  caused  by  some  anomalous  early 
ner  as  not  to  contradict  it,  you  are  at  cases,  the  law  upon  this  point,  especially 
liberty  to  do  so."  And  the  other  judges  in  reference  to  wills,  is  clearly  settled  in 
use  similar  language.  See  also  Butcher  England.  In  Beaumont  v.  Fell,  2  P. 
V.  Steuart,  U  M.  &  W.  857,  where,  "in  Wms.  140,  it  was  permitted  to  be  shown 
consideration  of  your  having  released,"  that  Gertrude  Yardley  was  the  person 
was  held  to  have  a  prospective  and  con-  intended  to  be  designated  by  a  testator 
ditional  meaning,  by  the  help  of  extrinsic  by  the  name  of  Catharine  Eamley  [see 
evidence.  And  see  Colboum  v.  Dawson,  the  case  stated  anie,  p.  *  550,  n.  {d).]  In 
10  C.  B.  765,  4  Eng.  L.  &  Eq.  378;  Haigh  Thomas  v.  Thomas,  6  T.  R.  671,  there 
V,  Brooks,  10  A.  &  E.  900.  In  Noonan  v.  was  a  devise  as  follows :  **  Item.  I  de- 
Lee,  2  Black,  490,  the  rule  is  stated,  that  vise  to  my  granddaughter,  Mary  Thomas, 
parol  evidence  not  inconsistent  with  a  of  Llechloyd  in  Merthyr  parish,"  &c. 
written  instrument,  is  admissible  to  apply  The  testator  had  a  granddaughter  of  the 
such  instrument  to  its  subject  name  of  Elinor  Evans,  living  at  tlie  place 

6d4 


CH.  I.]      CONSTRUCTION  AND  INTERPRETATION   OF  CONTRACTS.       *  565 


the  *  meaning  of  the  parties  eKpressed  in  the  instrument,    *  565 
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mentioned  in  the  will,  and  a  grea^ffTand- 
daughter,  Mary  Thomas,  who  livea  at  a 
place  some  miles  distant  from  Mertlijnr 
parish.    It  was  held  by  Lord  Kemfon,  tliat 
evidence  of  declarationt  made  by  the  tes- 
tator at  the  time  the  will  was  made, 
woidd   have  been  admissible   to   show 
whom  the  testator  meant  by  the  inac- 
curate description.    See  also  Hampshire 
V.  Peirce,  2  Yes.  216 ;  Strode  v.  Russell, 
2  Vem.  023;  Price  v.  Page,  4  Yes.  680; 
StiU  V,  Hoste,  6  Madd.  &  G.  192;  Hodg- 
son V.  Hodgson,  2  Vem.  6QS,     So  far  as 
these  cases  sanction  the  doctrine   that 
evidence  of  intention  is  admissible  in  cases 
not  failing  onaer  the  rule  as  to  laient  am- 
tnguitjft  as  defined  ante,  p.  *667,  n.  (e), 
they  are  overruled  by  the  cases  of  Miller 
V.  Travers,  8  Bing.  244,  and  Doe  d.  His- 
cocks  V.  Hiscocks,  5  M.  &  W.  808.      In 
Miller  r.  Travers,  there  was  a  devise  of 
all  the  testator's  estates  in  the  county  of 
Limerick  and  city  of  Limerick.    At  the 
time  of  making  the  will,  the  testator  had 
no  estate  in  the  county  of  Limerick.    He 
had  a  small  estate  in  the  city  of  Limerick, 
inadequate  to  meet  the  charges  in  the 
will,  and  considerable  estates  situate  in 
the  county  of  Clare.    It  was  held^  that  it 
could  not  be  shown  by  parol  evidence 
that  the  words  "county  of   Limerick" 
were  inserted  by  mistake,  instead  of  the 
words  "  county  of  Clare ; "  and  that  the 
testator  intended  to  devise  his  estate  in 
the  county  of  Clare.    See  the  very  able 
review  of  the  cases  by  Tindal^  C  J.     In 
l>)e  d.  Hiscocks  v.  Hiscocks,  a  testator 
devised  lands  to  his  son  John  Hiscocks 
for  life;  and  from  his  decease,  to  his 
grandson  John  Hiscocks,  eldest  son  of  the 
said  John  Hiscocks.    At  the  time  of  mak- 
ing the  will,  the  testator's  son  John  His- 
cocks had  been  twice  married ;  by  his  first 
wife  he  had  one  son  Simon ;  by  his  sec- 
ond wife  an  eldest  son  John^  and  other 
younger  children,  sons  and  daughters. 
ifeldy  that  evidence  of  the  instructions 
given  by  the  testator  for  his  will,  and  of 
his  declarations,  was  not  admissible  to 
show  which  of  these  two  grandsons  was 
intended  by  the  description  in  the  will. 
Lord  AbingeTj  after  stating  the  facts,  and 
noticing  the  question  raised,  said:   "It 
must  be  admitted  that  it  is  not  possible 
altogether  to  reconcile  the  diflferent  cases 
that  have  been  decided  on  this  subject ; 
which  makes  it  the  more  expedient  to  in- 
vestigate the  principles  upon  which  any 
evidence  to  explain  the  will  of  a  testator 
ought  to  be  received.     The  object  in  all 
cases  is  to  diacover  the  intention  of  the 


testator.      The  first  and  most  obvious 
mode  of  doing  this  is  to  read  his  will  as 
he  has  written  it,  and  collect  his  intention 
from  his  words.    But  as  his  words  refer 
to   facts   and  circumstances   respecting 
his  property  and  his  family,  and  others 
whom  he  names  or  describes  in  his  will, 
it  is  evident  that  the  meaning  and  appli- 
cation of  his  words  cannot  be  ascertained 
without  evidence  of  all  those  facts  and 
circumstances.    To  understand  the  mean- 
ing of  any  writer,  we  must  first  be  ap- 
prised of  the  persons  and  circumstances 
that  are  the  subjects  of  his  allusions  or 
statements;  and  if  these  are  not  fully 
disclosed  in  his  work,  we  must  look  for 
illustration  to  the  history  of  the  times  in 
which  he  wrote,  and  to  the  works  of  con- 
temporaneous authors.    All  the  facts  and 
circumstances,  therefore,  respecting  per- 
sons or  property,  to  which  the  will  re- 
lates,  are  undoubtedly  legitimate,  and 
often  necessary  evidence,  to  enable  us  to 
understand  the  meaning  and  application 
of  his  words.    Again, — the  testator  may 
have  habitually  called  certain  persons  or 
things  by  peculiar  names,  by  which  they 
were  not  commonly  known.     If  these 
names  should  occur  in    his  will,  they 
could  only  be  explained  and  construed 
by  the  aid  of  evidence  to  show  the  sense 
in  which  he  used  them,  in  like  manner 
as  if  his  will  were  written  in  cipher,  or 
in  a  foreign  language.      The  habits  of 
the  testator  in  these  particulars  must  be 
receivable  as  evidence    to  explain  the 
meaning  of  his  will.      But  there  is  an- 
other mode  of  obtaining  the  intention  of 
the  testator,  which  is  by  evidence  of  his 
declarations,  of   the  instructions  given 
for  his  will,  and  other  circumstances  of 
the  like  nature,  which  are  not  adduced 
for  explaining  the    words  or  meaning 
of  the  will,  but  either  to  supply  some 
deficiency,  or  remove  some  obscurity,  or 
to  give  some  effect  to  expressions  that 
are   unmeaning   or   ambiguous.      Now, 
Uiere  is  but  one  case  in  which  it  appears 
to  us  that  this  sort  of  evidence  of  inten- 
tion can  properly  be  admitted,  and  that 
is,  where  the  meaning  of  the  testator's 
words  is  neither  ambiguous  nor  obscure, 
and  where  the  devise  is  on  the  face  of  it 
perfect  and  intelligible,  but  from  some  of 
the  circumstances  admitted  in  proof,  an 
ambiguity  arises  as  to  which  oi  the  two 
or  more  things,  or  which  of  the  two  or 
more  persons  (each  answering  the  worda 
in  the  wilh,  the  testator  intended  to  ex- 
press.    Thus,  if  a  testator  devise  hia 
manor  of  S.  to  A.  B.,  and  has  two  manors 
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fair  and  rational  interpretation  of  the  words  actually  used. 
*  566  But  if  it  be  *  incompatible  with  such  interpretation,  the 
instrument  will  then  be  void  for  uncertainty,  or  incurable 
inaccuracy. 

A  contract  may  be  enforced  in  its  plain  and  natural,  or  in  its 
legal  meaning,  although  evidence  be  offered  tending  to  show  that 
the  intention  of  the  parties  differed  absolutely  from  their  lan- 
guage, unless  the  transaction  be  void  from  fraud,  illegality,  inca- 
pacity, or  in  some  similar  way. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have  no 
plain  and  natural  or  legal  meaning,  by  itself :  and  if  admissible, 
extrinsic  evidence  can  only  show  that  the  intention  of  the  parties 
was  one  which  their  words  do  not  express.  But  the  supposed 
contract  being  set  aside  for  such  reasons  as  these,  the  parties  will 
be  remitted  to  their  original  rights  and  obligations. 

of  North  S.  and  South  S,  it  being  elear  to  be  excluded,  upon  this  plain  ground, 
he  means  to  deviae  one  only,  whereat  that  his  will  ought  to  be  made  in  writing ; 
both  are  equally  denoted  by  the  words  and  if  his  intention  cannot  be  made  to 
be  has  used,  in  that  case  there  is  what  appear  by  tlie  writing,  explained  by  dr- 
Lord  Batxm  calls  '  an  equirocation,'  t.  c,  cumstances,  there  is  no  will."  See  also 
the  words  equally  apply  to  either  manor,  Shore  v,  Wilson,  9  Clark  &  F.  965 ;  s.  a 
and  evidence  of  previous  intention  may  nom.  Attorney-General  v.  Shore,  11  Sim. 
be  received  to  solve  this  latent  ambiguity ;  602 ;  and  the  late  case  of  Attorney -Gen- 
for  the  intention  shows  what  he  meant  eral  v.  Clapham,  4  De  G.  M.  &  G.  601,  31 
to  do ;  and  when  you  know  that,  you  im-  Eng.  L.  &  £q.  142,  where  this  whole  mat- 
mediately  perceive  that  he  has  done  it  ter  is  very  fully  discussed.  For  the 
by  the  general  words  he  has  used,  which,  present  state  of  the  law  upon  the  various 
in  their  ordinary  sense,  may  properly  points  discussed  in  this  fast  section,  the 
bear  that  construction.  It  appears  to  us,  profession  are  very  greatly  indebted  to 
that  in  all  other  cases,  parol  evidence  of  the  admirable  little  treatise  by  Sir  Janut 
what  was  the  tesutors  intention  ought  Wigram  on  the  Interpretation  of  Wills. 
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•CHAPTER  n.  *667 

THE  LAW  OF  PLACE. 

Sect.  I.  —  Preliminary  Remarks. 

If  one  or  both  parties  to  a  contract  entered  into  it  away  from 
their  home,  or  if  a  contract,  or  questions  dependent  upon  it,  come 
into  litigation  before  a  foreign  tribunal,  the  construction  of  the 
contract,  the  rights  that  it  gives,  the  obligations  that  it  imposes, 
and  the  remedies  which  either  party  may  have,  may  depend  upon 
the  law  of  the  place  where  the  contract  was  made,  or  the  law  of 
the  domicU  of  the  parties,  or  the  law  of  the  place  where  the  thing 
to  which  the  contract  refers  is  situated,  or  the  law  of  the  tribunal 
before  which  the  questions  are  litigated;  or,  to  use  the  Latin 
phrases  generally  employed,  the  lex  loci  contractus^  the  lex  domicilii^ 
the  Ux  loci  rei  sitce^  and  the  lex  fori. 

The  common  law  has  left  many  of  these  questions  unsettled ; 
but  the  immense  immigation  into  this  country,  the  great  and 
growing  intercourse  between  it  and  foreign  nations,  and  the  ex- 
treme facility  and  frequency  of  foreign  travel,  and,  more  than 
this,  the  fact  that  our  own  nation  is  composed  of  thirty-six  inde- 
pendent sovereignties,  all  combine  to  give  to  questions  of  this 
kind  peculiar  importance,  and,  on  some  points,  peculiar  difficulty. 
It  will  not  be  possible  to  exhaust  the  consideration  of  these  topics 
within  the  space  which  can,  in  this  work,  be  given  to  them.  But 
an  attempt  will  be  made  to  present  the  leading  principles  which 
must  determine  all  these  questions.  To  few  of  them  is  there  a 
precise  and  certain  answer  given  by  the  common  law ;  and  some 
of  them  have  not  yet  passed  into  adjudication.  By  writers  on  the 
civil  and  continental  law  of  Europe,  they  have  been,  perhaps  all 
of  them,  very  fully  considered ;  but  with  such  a  diversity, 
and  irreconcilable  contrariety  *  of  conclusion,  that  we  shall  *  568 
confine  ourselves,  as  far  as  possible,  to  the  common-law 
authorities,  (a) 

(a)  Mr.  Justice  Starts  large  work  on  me  composed  of  those  conflicting  states 
the  Conflict  of  Laws  is  in  •  great  meaa-    ments ;  and  in  his  dosing  paragraph  he 
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SECTION  n. 


GENERAL  PBINCIPLEB. 


The  first  principle  we  state  is  this.  Laws  have  no  force,  by 
their  own  proper  vigor,  beyond  the  territory  of  the  State  by  which 
they  are  made ;  excepting,  for  some  purposes,  the  high  seas,  or 
lands  over  which  no  State  claims  jurisdiction.  Without  this 
limit,  they  have  no  sanction ;  obedience  cannot  be  compelled,  nor 
disobedience  punished ;  and  no  contiguity  of  border,  and  no  dif- 
ference of  magnitude  or  power  between  two  independent  States, 
can  affect  this  rule.  For  if  the  State,  a  law  of  which  is  broken, 
send  its  officers  into  another,  and  there  by  force  or  intimidation 
acts  in  reference  to  this  breach  as  it  might  act  at  home,  such  act 
is  wholly  illegal ;  and  if  it  thus  acts  with  the  consent  of  the  foreign 
State,  within  whose  dominion  it  goes  by  its  officers,  it  is  this  con- 
sent only  which  legalizes  its- acts,  (i)  ^ 

In  the  next  place,  all  laws  duly  made  and  published  by  any 
State  bind  all  persons  and  things  within  that  State.  (<?)    This 

sajs :  "  It  will  occur  to  tlie  learned  reader,  vast  mass  of  learning  which  the  research 
upon  a  general  survey  of  the  subject,  of  counsel  has  furnished,  leaves  the  sub- 
that  many  questions  are  still  left  in  ject  as  much  enveloped  in  obscurity  and 
a  distressing  state  of  uncertainty  as  to  doubt  as  it  would  have  appeared  to  our 
the  true  principles  whicli  ought  to  regu-  own  understandings,  had  we  been  called 
late  and  decide  them.  Different  nations  on  to  decide,  without  the  knowledge  of 
entertain  different  doctrines  and  different  what  oUiers  had  thought  or  written  upon 
usages  in  regard  to  them.    The  jurists  it." 

of  different  countries  hold  opinions  op-  (6)  Le  Louis,  2  Dods.  210 ;  Blanchard 

posite  to  each  other,  as  to  some  of  the  v.  Russell,  13  Mass.  4 ;  Bank  of  Augusta 

fundamental  principles  wliich  ought  to  v.  Earle,  l8  Pet.  &84  ,*  Smith  t;.  Gof&rey, 

have  a  universal  operation,  and  the  ju-  8  Foster,  879. 

rists  of  the  same  nation  are  sometimes  as  (c)  "  The  law  and  legislative  govern- 
ill  agreed  among  themselves."  And  In  ment  of  every  dominion  equally  affects 
Saul  V.  His  Creditors,  17  Mart.  (La.)  all  persons  and  all  property  within  the 
670,  Porter,  J.,  says :  "  The  only  question  limits  thereof ;  and  is  the  rule  of  deci- 
presented  for  our  decision  is  one  of  law ;  sion  for  all  questions  which  arise  there, 
but  it  is  one  which  grows  out  of  the  con-  Whoever  purchases,  lives,  or  sues  there, 
flict  of  laws  of  different  States.  Our  puts  himself  under  the  laws  of  the  place, 
former  experience  had  taught  us  that  An  Englishman  in  Ireland,  Minorca,  the 
questions  of  tliis  kind  are  the  most  em-  Isle  of  Man,  or  the  Plantations,  has  no 
barrassing  and  difficult  of  decision  that  privileee  distinct  from  the  natives."  Per 
can  occupy  the  attention  of  those  who  Lord  Mansfield,  in  Hall  v.  Campbell, 
preside  in  courts  of  justice.  The  argu-  Cowp.  208.  See  Ruding  p.  Smith,  8 
ment  of  this  case  has  shown  us  that  Uie  Hagg.  Consist.  888. 

1  Faulkner  v.  Hart,  82  N.  Y.  413,  was  to  the  effect  that  the  decisions  of  one  Stale 
upon  a  commercial  question  are  not  obligatory  upon  the  courts  of  another  State,  and 
when  in  conflict  with  common-law  principles  will  be  upheld  not  even  as  to  oontracts 
made  in  the  latter  to  be  performed  in  the  former. 
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*  is  a  general,  and  perhaps  a  universal  rule ;  for  the  few  *  569 
seeming  exceptions  to  it  are  not  such  in  fact.  A  stran- 
ger is  bound  to  the  State  wherein  he  resides  only  by  a  local  and 
limited  allegiance ;  but  it  is  one  which  is  sufficient  to  subject  him 
to  all  the  laws  of  that  State,  excepting  so  far  as  they  relate  to  du- 
ties which  only  citizens  can  perform.  For,  as  every  State  has  the 
right,  in  law,  of  excluding  whom  it  will,  so  it  may  put  what  terms 
and  conditions  it  will  upon  the  admission  of  foreigners.  All  con- 
tracts, therefore,  which  are  construed  within  the  State  in  which 
they  are  made,  must  be  construed  according  to  the  law  of  that 
State.  The  same  thing  is  true,  in  general,  when  contracts  are 
construed  in  a  place  other  than  that  in  which  they  are  made ;  but 
this  rule,  and  the  exceptions  to  it,  will  be  considered  presently. 

In  the  next  place,  every  State  may,  by  its  own  laws,  bind  all  its 
own  subjects  or  citizens,  wherever  they  may  be,  with  all  the  obli- 
gations which  the  home  tribunals  can  enforce.  If  laws  are  made 
which  go  further  than  this,  they  must  needs  be  inoperative,  as  they 
cannot  be  enforced  beyond  the  jurisdiction  of  the  home  tribunals, 
except  with  the  consent  and  by  the  action  of  the  foreign  State. 

Lastly,  it  may  now  be  said,  on  good  authority,  that  foreign  laws 
may  have  a  qualified  force,  or  some  effect,  within  a  State,  either 
by  the  comity  of  nations,  which  is  one  of  the  fruits  of  modern 
civilization,  or  by  special  agreement,  as  by  treaty,  or  by  constitu- 
tional requirements  as  in  the  case  of  our  own  country,  of  which 
the  Constitution  requires  that  ^'  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  State."  (cc)  But  in  none  of  these  cases  do  laws 
acquire,  strictly  speaking,  the  force  of  laws,  within  a  sovereignty 
which  is  foreign  to  that  in  which  they  were  enacted ;  nor  could 
this  be  the  case  without  a  confusion  of  sovereignties.  But 
the  effect  of  such  comity,  aided  in  some  *  instances  by  special  *  570 
agreements,  or  constitutional  requirements,  may  be  stated 
to  be,  that  the  laws  of  civilized  nations  are  permitted  to  have  some 
operation  in  foreign  States,  so  far  as  they  in  no  degree  conflict  with 
the  powers  or  the  rights  of  such  foreign  States,  or  with  the  opera- 
tion of  their  laws,  {d)  their  general  policy,  or  morality,  (dd) 

(cc)  See    Oreen   v.  Van    Biukirk,  6  vinquB  tiiam  vim,  quaienus  nihH  pUestaH  ant 

Wallace,  307.  jwi  alteriuM  impentntis  ejugque  nvium  prtEJU' 

{d)  Story  quotes  from  Bvbenu  a  rery  dieeiur"    Confl.  of  Laws,  §  29,  n.  3.  And 

pirecise  statement  of  this  rule.    "  Redorea  see  Zipoer  p.  Thompson,  1  Gray,  243. 

trnperiorum  id  eamiter  agvad^  ttf  ^iira  cw/us-  (da)  Eobaoks  v.  Banks,  34  Ga.  41& 


qpie  popuU  intra  tarmintm  efua  extrcita  temeatU 
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The  first  and  most  general  principle  as  to  the  validity  of  a 
contract,  rests  upon  obvious  reasons,  and  certain  expediency,  if 
I      indeed  we  may  not  say  that  it  is  founded  in  the  necessities  of  na- 
tional intercourse ;  it  is,  that  a  contract  which  is  valid  where  it  is 
.^^  made  is  to  be  held  valid  everywhere.    And,  on  the  other  hand,  if 
;  -  void  or  ille^l  by  the  law  of  the  p^ft^ft  wb^fA  mnilp^  it  is  void 
everywhere,  (e)  ^     There  may  be  an  exception  to  this, 
*671    *  where  a  contract  which  violates  the  revenue  laws  of  the 
country  where  it  was  made,  comes  before  the  court  of 
another  country.  (/) 
The  general  rule  as  to  the  construction  of  contracts  is,  that  if 
^  they  relate  to  movables,  which  have  no  place,  no  seqiielam.  in  the 
'^  language  of  the  civil  law,  f or '^  mo6t7ta  inhcerent  ossUnu  domini/* 

m 

(e)  Trimbey  v.  Yignier,  1  Bing.  N.  C.  Lawson,  Cas.  Temp.  Hardw.  85.  194 ; 
151 ;  I>e  Sobry  v.  De  LAistre,  2  Harris  Holman  u.  Johnson,  Cowp.  841 ;  Biggs  v. 
&  J.  101 ;  Willings  v.  Consequa,  Pet.  C.  Lawrence,  8  T.  R.  454  ;  Ciugas  v.  Fena- 
C.  817;  Pearsall  v.  Dwight,  2  Blass.  88;  luna,  4  id.  466;  PianclM^  u.  Fletcher,  1 
Smith  17.  Mead,  8  Conn.  258 ;  Medburjr  v.  Doug.  251 ;  Ludlow  t-.  Van  Rensselaer,  1 
Hopkins,  id.  472;  Houghton  v.  Page,  2  Johns.  94.  In  Wynne  r.  Jackson.  2  Russ. 
N.  H.  42 ;  Dyer  r.  Hunt,  5  id.  401 ;  Gas-  851,  it  was  KM,  that  a  holder  might  re- 
sett  V.  Giodfrey,  0  Foster,  415 ;  Smith  v.  cover  in  an  Engiish  court  on  a  bill  drawn 
Godfrey,  8  id.  379;  Whiston  r.  Stodder,  8  in  France  on  a  French  stamp,  though  in 
Mart.  ( La. )  95 ;  Andrews  v.  His  Creditors,  consequence  of  its  not  being  in  the  form 
11  La.  464;  Young  v.  Harris,  14  B.  Mon.  required  by  the  French  code,  he  had 
559 ;  Bank  of  United  States  v.  Donnally,  fail&d  in  an  action  which  he  brought 
8  Pet.  861 ;  Andrews  p.  Pond,  13  id.  65 ;  on  it  in  France.  Even  if  the  contracts 
Wilcox  V.  Hunt,  id.  378 ;  Van  Reimsdyk  in  these  cases  were  to  be  considered  as 
V.  Kane,  1  Gallis.  871 ;  Touro  v.  Cassin,  violating  only  revenue  laws,  still,  could 
1  Nott  &  McC.  178 ;  Houghtaling  r.  Ball,  a  contract  made  in  France,  between 
20  Mo.  563;  M'Intyre  v.  Parks,  3  Met.  Frenchmen  there,  to  smuggle  goods 
207 ;  Robinson  t%  Bland,  2  Burr.  1077 ;  against  the  law  of  France,  be  held  good 
Burrows  o.  Jemino,  2  Stra.  733 ;  La  Jeune  in  England  or  America  ?  Not  on  anv 
Eugenie,  2  Mason,  459;  A  Ives  v.  Hodg-  general  principles  that  we  are  aware  oi; 
son,  7  T.  R.  241 ;  Clegg  v.  Levy,  8  Camp,  and  certainly  not  because  a  contract 
166.  These  two  rules,  or  rather  this  one  made  in  England  to  smuggle  into  France 
rule,  is  generally  asserted  as  broadly  as  would  be  held  good  in  England ;  for  the 
we  have  stated  it  in  the  text;  and  vet  cases  are  entirely  distinct.  —  So,  if  con- 
there  are  cases  and  dicta  of  weight  that  tracts  are  made  only  orally,  where  by 
conflict  with  it  In  James  v.  Gather-  law  they  should  be  in  writing,  they  can- 
wood,  3  Dowl.  ft  R.  190,  where,  on  as-  not  be  enforced  elsewhere  where  writing 
sumpsit  for  money  lent  in  France,  receipts  is  not  required.  And  if  made  orally 
were  offered  in  evidence  not  stamped  as  where  writing  is  not  required,  they  can 
the  laws  of  France  required  to  make  be  enforced  in  other  countries  where  such 
them  available  there,  they  were  received  contracts  should  be  in  writing.  Vidal  v. 
in  England.  It  is  true,  that  on  the  mo-  Thompson,  11  Mart  (La.)  23 ;  A  Ives  v. 
iion  for  a  new  trial,  it  is  put  on  the  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy,  3 
ground  that  it  is  perfectly  well  settled  Camp.  166. 

that  an  English  court  will  not  take  no-         (/)  Sharp  v.  Taylor,  2  Phillips,  811. 

tice  of  foreign  revenue  laws.    This  Is  un-  And  see  preceding  note, 
doubtedly  established.    See  Boucher  v. 

1  See  Milliken  v.  Pratt,  125  Mass.  S74 ;  Bell  o.  Packard,  69  Me.  105.  A  sale  of 
goods  was  made  in  Rhode  Island,  where  it  was  valid,  delivery  of  which  was  to  be  made 
m  New  York,  where  it  was  invalid  by  reason  of  the  statute  of  frauds ;  and  it  was  hddi 
that  recovery  could  be  had  in  Rhode  Island.    Hunt  v,  Jones,  18  R.  L  265. 
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thej  are  to  be  construed  according  to  the  law  of  the  place  where 
they  are  made,  or  the  lex  loci  contraetiu ;  (jj)  and  if  they  relate  t^^  j 
immovables,  or  what  the  common  law  calls  real  property,  they  are^^  ( 
to  be  construed  according  to  the  law  of  the  place  where 
the  property  is  situated,  or  the  lex  loci  rei  ntee,  (A)  ^    *  This    *  572 


^ 


(^)  Thome  v,  Watkins,  2  Ves.  86;  and  effectnaUj  transfera  it,  at  least  aa 
Holmes  v.  Remsen,  4  Johns.  Ch.  487 ;  against  all  those  persons  who  owe  obedi- 
Harvey  v.  Richards,  1  Mason,  412 ;  Bruce  ence  to  these  bankrupt  laws,  the  subjects 
v.  Bruoe,  2  B.  &  P.  229,  n.  (a) ;  Somer-  of  this  country."  ui  Milne  v.  Moreton, 
Yille  t'.  Someryille,  6  Ves.  760.  In  the  6  Binn.  863,  Tilghman,  C.  J.,  states  the 
case  In  re  Bwin,  1  Cromp.  St  J.  166,  Bay-  rule  with  some  qualification.  He  says : 
Ujf,  B.,  says  :  "  It  is  clear,  from  the  "  This  propoiition  is  true  in  general,  but 
authority  of  Bruce  v.  Bruce,  2  B.  ft  P.  not  to  its  utmost  extent,  nor  without  sev- 
229,  and  the  case  of  Soroerville  v.  Somer-  era!  exceptions.  In  one  sense  personal 
TiUe,  6  Ves.  760,  that  the  rule  is  that  per-  property  lias  locality,  that  is  to  say,  if 
sonal  property  follows  the  person,  and  it  tangible,  it  has  a  place  in  which  it  is  sit- 
is  not  m  any  respect  to  be  regulated  by  uated,  and  if  invisible  (consisting  of 
the  Mftts;  and  ir,  in  any  instances,  the  debts),  it  may  be  said  to  be  in  the  place 
$ituM  has  been  adopted  as  the  rule  by  where  the  debtor  resides ;  and  of  these 
which  the  property  is  to  be  govemea,  circumstances  the  most  liberal  nations 
and  the  lex  loci  rei  sUa  resorted  to,  it  has  have  taken  advantage,  by  making  such 
been  improperly  done.  Wherever  the  property  subject  to  regulations  which 
domicil  of  the  proprietor  is,  there  the  suit  their  own  convenience." 
property  is  to  be  considered  as  situate;  {h)  Upon  this  general  rule  the  com- 
and  in  the  case  of  Somerville  v.  Somer-  mon  law  and  dvil  law  agree ;  and  the 
ville,  which  was  a  case  in  which  there  American  authorities  are  explicit  See 
was  stock  in  the  funds  of  this  country,  Warrender  v.  Warrender,  9  Bligh,  127 ; 
which  were  at  least  as  far  local  as  any  of  Dundas  v.  Dundas,  2  Dow  &  C.  349; 
the  stocks  mentioned  in  this  case  are  lo-  Coppin  o.  Coppin,  2  P.  Wms.  291 ;  United 
cal,  there  was  a  question  whether  the  States  v.  Crosby,  7  Cranch,  116;  Cutter 
succession  to  that  property  should  be  v.  Davenport,  1  Pick.  81 ;  Hosf ord  v, 
regulated  by  the  English  or  by  the  Scotch  Nichols,  1  Paige,  220;  Wills  v.  Cowper, 
rules  of  succession.  The  Master  of  the  2  Hamm.  812 ;  Kerr  t;.  Moon,  9  Wheat. 
Rolls  was  of  opinion  that  the  proper  666 ;  McCormick  v,  SuUivant,  10  id.  192 ; 
domicil  of  the  party  was  in  Scotland.  Darl^  v,  Idayer,  id.  406.  It  is  a  conclu- 
And  having  ascertained  that,  the  conclu-  sion  from  this  rule,  as  will  be  seen  from 
sion  which  he  drew  was,  that  the  prop-  the  preceding  authorities,  that  the  title 
erty  in  the  English  funds  was  to  be  to  land  can  be  given  or  taken,  acquired 
regulated  b^  the  Scotch  mode  of  succea-  or  lost,  only  in  conformity  with  all  the 
sion ;  and  if  the  executor  had,  as  he  no  requirements  of  the  law  of  the  place 
doubt  would  have,  the  power  of  reducing  where  the  real  estate  is  situated.  Some 
the  property  into  his  own  possession,  ana  question  may  exist  as  to  what  comes 
puttinff  the  amount  into  his  own  pocket,  under  this  rule  as  to  immovables.  In 
it  would  be  distributed  by  the  law  of  the  Robinson  v.  Bland,  2  Burr.  1079,  Lord 
country  in  which  the  party  was  domi-  Man^fieid  applies  it  to  public  stock.  And 
ciled.  Personal  property  is  always  liable  Mr.  Justice  Story ,  Confl.  of  Laws,  §  388, 
to  be  transferred,  wherever  it  may  hap-  says :  **  The  same  rule  may  properly  ap- 
pen  to  be,  by  the  act  of  the  party  to  ply  to  all  other  local  stock  or  funos, 
whom  that  property  belongs ;  and  there  although  of  a  personal  nature,  or  so 
are  authorities  that  ascertain  this  point,  made  by  the  local  law,  such  as  bank<- 
which  bears  by  analogy  on  this  case,  stock,  insurance  stock,  turnpike,  canal, 
namely,  that  if  a  trader  in  England  be-  and  bridge  shares,  and  other  incorporeal 
comes  bankrupt,  having  that  which  is  property,  owing  its  existence  to,  or  reg- 
personal  propertv,  debts,  or  other  per-  ulated  by,  peculiar  local  laws.  No  pos- 
sonal  property,  due  to  him  abroad,  the  itive  transfer  can  be  made  of  such  prop- 
assignment  under  the  commission  of  erty,  except  in  the  manner  prescribed  by 
bankrupt  operates  upon  the  property,  the  local  regulations." 

1  Thus  the  right  of  an  adopted  chfld  to  inherit  rsal  estate  must  be  determined  by  the 
law  of  the  State  where  the  property  is  situated,  and  not  by  the  law  of  die  State  where 
the  adoption  oocurred.  Kee^n  v.  Geraghty,  101  HI.  26.  See  also  Boss  v.  Boss,  129 
Mam.  248. 
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we  have  said  to  be  the  general  rule ;  and  if  we  do  not  call  it  a 
universal  rule,  it  is  because  we  are  not  quite  prepared  to  say  that 
none  of  the  apparent  exceptions  to  the  rule  are  real.  Thus,  in  a 
suit  to  foreclose  a  mortgage,  if  the  defence  is  an  ayoidance  of  the 
contract  by  usury,  the  suit  being  brought  where  the  land  is,  and 
the  parties  living  and  contracting  in  another  State,  the  law  of  the 
latter  State  determines  whether  the  contract  is  void.  (M)  But 
the  validity  of  a  mortgage  of  land  is  determined  by  the  law  of  the 
State  where  it  lies,  although  the  parties  lived  and  made  their  con- 
tract in  another.  (At)  * 

There  is  a  question  involved  in  the  construction  of  every  con- 
tract, or  rather,  a  question  prior  to  its  construction;  namely, 
whether  the  parties  to  the  contract  had  the  power  to  make  it 
This  is  the  question  of  the  capacity  of  persons,  and  it  is  decided 
by  what  civilians  term  personal  laws.  And  the  general  rule  is 
said  to  be,  that  a  personal  capacity  or  incapacity,  created  by  a  law 
of  the  State  wherein  a  party  has  his  domicil,  follows  him  wher- 
ever he  may  go.  (t)  But  if  this  be  the  rule  of  law,  it  is  not  one 
of  universal  application,  and  in  some  cases  needs  important  quali- 
fication. For  this  rule  as  to  capacity  may  come  into  direct  con- 
flict with  the  general  rule,  that  all  personal  contracts  are  to  be 
construed  and  applied  according  to  the  law  of  the  place  where 
they  were  made;  and  when  this  conflict  exists,  the  important 
question  arises,  which  rule  shall  prevail.  This  we  consider  in  the 
next  section. 


(hA )  Dolman  r.  Cook,  1  McCarter,  66 ; 
Campion  v.  Kille,  id.  229;  Andrews  v, 
Torrey,  Id.  366. 

{hi)  Goddard  v.  Sawyer,  9  Allen,  78. 

(t)  This  rule  is  laid  down  by  most  of 
the  great  multitude  of  writers,  who  may 
be  cited  as  authorities  of  greater  or  less 
weight,  on  the  law  of  Continental  Europe ; 


but  it  does  not  seem  to  have  been  asserted, 
in  so  many  words,  by  the  courts  of  com- 
mon law.  In  Ruding  v.  Smith,  2  Hagg. 
Consist.  881,'  Lord  Stoweil  discusses  it 
somewhat.  And  it  seems  to  be  implied 
in  mahy  of  the  cases  to  which  we  shall 
refer,  in  the  further  consideration  of  the 
question  of  capacity. 


1  A  mortgage  made  in  Massachusetts,  the  mortgaffor^s  domicil,  according  to  the 
requirements  of  that  State,  of  chattels  situated  in  New  Hampshire,  is  invalid  as  against 
New  Hampshire  creditors,  the  requirements  of  the  New  Hampshire  law  not  hamg 
been  complied  with.    Clark  v.  Tarbell,  58  N.  H.  88. 
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CAPACITY  OP  PABTIB8. 


It  must  be  remembered  that  the  rule  is,  that  persons  have  ca- 
pacity to  contract ;  and  the  exception  is,  their  want  of  capac- 
ity.   *  This  exception,  therefore,  must  be  made  out.    And    *  578 
capacity  or  competency  will  be  held  not  only  when  there 
is  no  evidence  and  no  rule  against  it,  but  when  the  evidence, 
or  the  rules,  or  the  argument,  leave  it  in  doubt,  (y) 

Incapacities  are  of  two  kinds ;  those  which  may  be  called  nat- 
ural incapacities,  as  absolute  duress,  insanity,  or  imbecility ;  and 
those  which  may  be  called  artificial,  because  arising  by  force  of 
local  laws,  from  marriage,  or  slavery,  or  such  other  causes  as  are 
made  grounds  of  incapacity  only  by  positive  laws,  which  vary  in 
different  States.  And  then  there  is  a  third  kind  between  these 
two,  or  composed  of  these  two,  when  a  natural  incapacity,  as  that 
of  an  actual  infant,  passes  by  imperceptible  degrees  into  the  arti- 
ficial incapacity  of  a  legal  infant  of  twenty  years  of  age.  In  re- 
gard to  the  first  class,  it  is  true  that  wherever  the  incapacitated 
person  goes  he  carries  his  incapacity  with  him ;  but  this  is  per- 
haps not  because  his  incapacity  was  created  by  a  law  of  the  home 
from  which  he  came,  for  it  was  only  recognized  by  that  law ;  but 
because  it  must  be  recognized  by  every  other  law,  and  he  finds 
himself  under  the  same  incapacity  in  every  State,  because  he  finds 
a  similar  law  everywhere  in  force.  For  this  law  is  one  which 
may  well  be  called  a  law  of  nature ;  that  is,  a  law  enacted  by  the 
supreme  Creator  of,  and  Law-giver  for,  human  nature,  and  as  wide 
in  its  scope  and  operation  as  that  nature. 

When  we  come  to  the  incapacities  of  the  second  kind,  that  is, 
to  artificial  incapacities,  the  law  is  not  so  certain.  Upon  the  law 
of  the  capacity  of  the  person,  and  the  law  of  the  place  of  the 
contract,  on  either  or  on  both,  the  law  of  construction  of  contracts 
as  to  place,  would  seem  to  be  founded.  Nor  is  there  any  diflBculty 
in  applying  either  alone,  or  both  if  they  are  coincident;  but  if 
they  are  both  applicable,  but  would  lead  to  directly  opposite  re- 
sults, this  collision  gives  rise  to  questions  which  it  would  be  im- 

0')  See  ante,  TOLL  p.  •  298. 
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possible  to  settle  absolutely,  even  on  the  authority  of  civilians ; 
because  there  is  an  irreconcilable  difference  among  them.     But, 

judging  as  well  as  we  may,  from  the  general  principles 
*  574    which  belong  to  this  subject,  we  should  prefer  *  the  opinion 

of  those  who  hold,  that  when  the  two  rules  above  mentioned 
come  into  conflict,  that  which  gives  controlling  power  to  the  law 
of  the  place  of  the  contract  should  prevail.  We  might  admit  a 
distinction  sometimes  intimated,  and  say,  that  a  question  which 
related  only  to  the  state  and  condition  of  a  person,  without  refer- 
ence to  other  parties,  would  generally  be  construed  by  the  law  of 
his  domicil,  wherever  he  might  be.  But  if  one  away  from  his 
domicil  disposes  of  his  movable  property,  or  enters  into  personal 
contracts,  we  cannot  but  think  that  the  law  of  the  place  in  which 
he  does  these  acts  would  be  applied  to  them,  (k) 


(k)  On  this  point,  as  on  most  of  the 
questions  of  the  lex  loci\  the  opinions  of 
civilians  stand  opposed  to  each  other 
irreconcilably ;  the  great  majority,  both 
in  number  and  weiglit,  assert  that  the 
law  of  the  domicil  determines  every- 
where the  capacity  of  the  party ;  but 
they  differ  very  much  in  the  application 
of  the  rule ;  and  some  of  high  authority 
hold  a  different  doctrine.  But  on  this 
subject  we  must  refer  to  such  works  as 
Livermore's  Dissertations,  Story's  Con- 
flict of  Laws,  Burl's  Commentaries  on 
Colonial  and  Foreign  Laws,  and  Henry 
on  Foreign  Law,  in  which  these  author- 
ities are  cited  and  compared;  and  the 
student  who  would  push  his  inquiries 
further  in  this  direction,  will  be  guided 
to  the  original  authors,  and  referred  to 
the  places  in  which  these  questions  are 
considered.  The  whole  discussion  of  this 
question,  among  civilians,  turns  upon  the 
exact  distinction  between  real  and  per- 
sonal statutes;  a  distinction  wholly  un- 
known to  the  common  law.  And  indeed 
they  understand  by  "  statute  "  not  what 
we  do,  but  anything  which  has  the  force 
of  law,  whatever  be  its  origin  and  au- 
thorization. Kent  says,  that  while  the 
continental  jurists  generally  adopt  the 
law  of  the  domicil  (supposing  it  to  come 
in  conflict  with  the  law  of  the  place  of 
the  contract),  the  English  common  law 
adopts  the  lex  loci  contractua.  See  2  Kent's 
Com.  459,  n.  (6).  We  have  not,  however, 
been  able  to  flnd  direct  and  conclusive 
authority  for  this.  In  Male  v.  Roberts, 
8  Esp.  168,  in  which  the  plahitiff  sought 
to  recover  money  paid  for  the  defendant 
in  Scotland,  and  the  defence  was  infancy, 
Lord  Eldon  said :  **  It  appears  from  the 
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evidence  in  this  case  that  the  cause  of 
action  arose  in  Scotland ;  the  contract 
must  be  therefore  govern^  by  the  laws 
of  that  country  where  the  contract  arises. 
Would  infancy  be  a  good  defence  by  the 
law  of  Scotland,  had  the  action  been 
commenced  there?  What  the  law  of 
Scotland  is  with  respect  to  the  right  of 
recovering  against  an  infant  for  necessa- 
ries I  cannot  say ;  but  if  the  law  of  Soot- 
land  is,  that  such  a  contract  as  the  present 
could  not  be  enforced  a^inst  an  infant, 
that  should  have  been  given  in  evidence, 
and  I  hold  myself  not  warranted  in  say- 
ing that  such  a  contract  is  void  by  the  law 
of  Scotland,  because  it  is  void  by  the 
law  of  England.  The  law  of  the  country 
where  the  contract  arose  must  govern 
the  contract;  and  what  that  law  is 
should  be  given  in  evidence  to  me  as  a 
fact.  No  such  evidence  has  been  given ; 
and  I  cannot  take  the  fact  of  what  that 
law  is  without  evidence."  It  would  seem 
in  this  case,  though  not  distinctly  stated, 
that  both  parties  were  domiciled  in  Eng- 
land. In  Saul  V.  His  Creditors,  17  Mart 
(La.)  669,  590,  which  it  might  be  sup- 
posed would  be  governed  rather  by  the 
rules  of  the  civil  taw,  tlie  court  say :  '*  A 
personal  statute  is  that  which  follows  and 
gorems  the  party  subject  to  it  wherever 
he  goes.  The  real  statute  controls  things, 
and  does  not  extend  beyond  the  limits 
of  the  country  from  which  it  derives  iu 
authority.  The  personal  statute  of  one 
country  controls  the  personal  statute  of 
another  country,  hito  which  a  party  once 
governed  by  the  former,  or  who  may  con- 
tract under  it,  should  remove.  But  it  is 
subject  to  a  real  statute  of  the  place 
where  the  person  subject  to  the  personal 
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•  Thus,  if  a  woman  at  the  age  of  nineteen,  whose  domicil  *  675 
was  in  Massachusetts,  having  gone  into  Vermont  ( where 
women  are  so  far  of  age  at  eighteen  that  they  may  bind  them- 
selves at  that  age  for  things  not  necessary),  there  bought  non- 
necessaries,  and  gave  her  note  for  the  price,  and  while  she  was 
there  the  note  was  put  in  suit  against  her,  we  do  not  think  that 
she  could  interpose  the  law  of  Massachusetts  in  her  defence. 
And  if  a  woman  of  that  age,  whose  domicil  was  in  Vermont, 
came  into  Massachusetts,  and  there  bought  non-necessaries,  and 
was  sued  for  the  price,  we  think  she  could  interpose  the  defence 
of  infancy.  K,  in  the  first  case,  the  woman  returned  to  Massa- 
chusetts, and  the  note  was  sent  after  her  and  put  in  suit  there,  it 
might  admit  of  more  question  whether  the  law  of  the  forum  would 
not  prevail  over  the  law  of  the  place  of  the  contract,  and  consti- 
tute a  good  defence ;  or,  if  in  the  second  case,  the  woman  returned 
to  Vermont,  and  suit  was  brought  against  her  there,  it  might  ad- 
mit of  more  question  whether  the  law  of  the  forum  would  now 
prevail  over  the  law  of  the  place  of  the  contract,  and  enforce  the 
contract,  negativing  this  defence.  But  this  doubt  would  be  in 
fact  a  doubt  whether,  when  the  law  of  the  domicil  and  the  law  of 
the  place  of  the  contract  conflict,  the  law  of  the  forum  may  not 
come  in,  and  decide  in  favor  of  the  law  of  the  domicil,  if  that  be 
also  the  place  of  the  forum,  or  in  favor  of  the  law  of  the  place  of 
the  contract,  if  that  be  the  place  of  the  forum.  But  we  are  not 
satisfied  that  such  would  be  the  rule. 

shoold  fix  himself,  or  where  the  property  of  twenty-four  he  came  into  thia  State, 

on  which  the  contest  arises  may  he  situ-  and  entmd  into  contracts ;  -^  would  it  he 

ated.'*    Afterwards,  p.  697,  in  the  illus-  permitted  that  he  should,  in  our  courts, 

tration  of  these  rules,  the  court  sav,  what  and  to  the  demand  of  one  of  our  citisens, 

we  should  suppose  to  mean  simply,  that  plead,  as  a  protection  against  his  engage- 

the  law  of  the  place  of  the  contract  ments,  the  laws  of  a  foreign  country, 

OTercomes  the  law  of  the  domicil  as  to  of  which  the  people  of  Louisiana  had  no 

capacity.    *'  Now,  supposing  the  case  of  knowledge ;  and  would  we  tell  them  that 

our  law  fixing  the  age  of  majority  at  ignorance  of  foreign  laws,  in  relation  to 

twenty-fiye,  and  the  country  in  which  a  a  contract  made  here,  was  to  prevent 

man  was  bom  and  lived,  previous  to  his  them  enforcing  it,  though  the  agreement 

coming  here,  placing  it  at  twentv-one,  no  was  binding  by  those  of  their  own  State  ? 

objection  could  be  perhaps  made  to  the  Most  assuredly  we  would  not.    16  Martin. 

rule  just  stated,  and  it  may  be,  and  we  108.   Take  another  case.    By  the  laws  of 

believe  would  be  true,  that  a  contract  this  country  slavery  is  permitted,  and  the 

made  here  at  any  time  between  tlie  two  rights  of  the  master  can  be  enforced, 

periods  already  mentioned  would  hind  Suppose  the  individual  subject  to  it  is 

him.    But  reverse  the  facts  of  this  case,  earned  to  England  or  Massachusetts ;  — 

and  suppose,  as  is  the  truth,  that  our  law  would  their  courts  sustain  the  argument 

placed  the  age  of  majority  at  twenty-one ;  that  his  state  or  condition  was  fixed  hy 

that  twenty-five  was  the  period  at  which  the  laws  of  his  domicil  of  origin  ?    We 

a  man  ceased  to  he  a  minor  in  the  conn-  know  they  would  not" 
try  where  he  resided ;  and  that  at  the  age 
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•  676        *  There  is  another  principle  which  may  have  a  bearing 

upon  this  question ;  for  it  seems  reasonable  at  least  to  say 
that  a  contract,  void  or  voidable  at  its  inception,  cannot  be  made 
valid  against  the  will  of  the  party  having  the  right  of  avoidance, 
by  a  mere  change  of  his  place,  nor  can  a  contract  valid  and  en- 
forceable when  and  where  entered  into  be  made  invalid  in  this 
way.  Any  woman  over  eighteen,  buying  on  credit  non-necessaries 
in  Vermont,  makes  a  contract  which  is  valid  then  and  there,  and 
any  woman  of  that  age  making  such  a  contract  in  Massachusetts, 
makes  one  which  is  not  valid  then  and  there ;  and  these  contracts 
must  remain,  the  first  valid  and  the  second  invalid,  wherever  it 
may  be  sought  to  enforce  them,  unless,  in  the  first  case,  a  foreign 
law  is  admitted  to  destroy  the  validity  of  the  contract,  and  in  the 
second  case,  comes  in  to  give  the  contract  validity  and  force ;  and 
we  think  a  foreign  law  can  do  neither  of  these  things. 

By  the  second  of  the  general  principles  which  we  presented 
early  in  this  chapter,  the  laws  of  every  State  have  a  binding  force 
over  all  persons  and  things  within  its  dominion,  and  contracts 
are  among  the  things  which  it  thus  controls.  It  must  be  true, 
therefore,  that  these  laws  govern  and  determine  all  contracts 
made  within  their  territorial  scope,  or,  in  other  words,  that  every 
contract  must  be  construed  according  to  the  law  of  the  place  of 
the  contract,  unless  we  are  at  liberty  to  say  one  of  two  things ; 
either  that  the  foreign  law  affected  the  contract,  and  controlled 
the  home  law  at  the  time  the  contract  was  made  or  else  that  it 
had  this  effect  subsequently.  Now  to  say  that  the  foreign  law 
thus  operated  upon  the  contract  at  its  inception,  would  be  to  say 
that  a  foreign  law  entered  into  a  foreign  and  independent  State 
with  a  power  of  its  own,  and  there  by  this  power  resisted  and  con- 
trolled the  home  law,  and  importantly  affected  the  rights  of  par- 
ties who  made  the  contract  under  the  home  laws.  And  this 
would  be  giving  to  this  foreign  law  a  power  far  beyond  what  it 
could  derive  from  any  principle  which  can  be  admitted 

*  577    to  belong  to  the  comity  of  nations.  (0     On  *  the  other 


(/)  Id  Saul  v.  His  CrecUton,  17  Mart. 
(La.)  695,  the  court  say,  after  quoting 
from  Chancellor  L/Aguesseau:  "If  the 
subject  had  been  susceptible  of  clear  and 
positive  rules,  we  may  safely  believe  this 
illustrious  man  would  not  have  left  it  in 
doubt,  for  if  anything  be  more  remark- 
able in  him  than  his  genius  and  his 
knowledge,  it  is  the  extraordinary  fulness 
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and  clearness  with  which  he  expresses 
himself  on  all  questions  of  Jurisprudence. 
When  he,  therefore,  and  so  many  other 
men  of  great  talents  and  learning,  are 
thus  found  to  fail  in  flxins  certain  prin- 
ciples, we  are  forced  to  conclude  that  they 
liave  failed  not  from  want  of  ability,  but 
because  the  matter  was  not  susceptible  of 
being  settled  on  certain  principles.  They 
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band,  if  we  admit  that  the  contract  when  made  was  valid  onlj 
according  to  the  laws  of  the  country,  where  it  was  made,  but 
say  that  afterwards  anodier  law,  the  law  of  the  domicil  of  a 
party,  or  of  the  forum  before  which  the  question  comes,  varies 
the  contract  in  important  respects,  we  say  no  less  than  that  a  law, 
which  the  parties  in  making  their  contract  could  not  be  supposed 
to  contemplate,  and  were  not  affected  by,  afterwards  made  a  new 
contract  for  them,  or  established  or  discharged  relations  or  ob- 
ligations between  them,  against  or  without  their  will  and  con- 
sent. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  which  requires 
that  every  contract  should  be  construed  according  to  the  J^w  jol 
the  place  where  it  was  made^  is  very  nearly  universal.-  The  ex- 
ceptions we  should  admit  are,  principally,  those  founded  upon  the 
possible  fact  that  the  law  of  a  State  might  oppose  or  vary  the  law 
of  natural  capacity  or  incapacity,  or  might  permit  a  contract 
which  could  be  performed  only  by  acts  in  another  country,  which 
acts  would  be  distinctly  and  positively  prohibited  by  the  law  of 
that  country.  And  even  in  such  cases  it  might  more  properly  be 
said,  that  the  contract  should  be  construed  according  to  the  law 
of  the  place  where  it  was  made,  but  that  whenever  such  construc- 
tion could  make  it  illegal,  it  would  be  for  that  reason  void.  But 
the  illegality  here  meant  is  not  that  of  an  infant's  contract  for 
non-necessaries,  or  the  contract  of  a  married  woman.  When  it  is 
said  that  he  or  she  cannot  do  this,  it  is  meant  only  that  the 
law  permits  a  party  making  such  a  *  contract  to  treat  it  *  578 
as  void ;  not  that  the  law  prohibits  such  parties  from  mak- 
ing these  contracts. 

All  of  these  questions  are  sometimes  much  complicated  with 
other  questions,  as  where  the  domicil  of  the  party  is,  or  where 
was  the  place  in  which  the  contract  was  made ;  and  they  become 
in  this  way  much  more  difficult. 


luye  attempted  to  go  too  far.  To  define 
and  fix  that  which  cannot  in  the  nature 
of  things  be  defined  and  fixed.  They 
■eem  to  hare  forgotten  that  they  wrote 
on  a  question  which  touohed  the  comitjr 
of  nations,  and  that  that  comity  is,  and 
erer  must  be,  uncertain.  That  it  must 
necessariij  depend  on  a  yariety  of  cir> 
cnmstances  which  cannot  be  reduced 
wHhin  any  certain  role.  That  no  nation 
vttl  saAer  tlw  laws  of  another  to  inters 
fsre  with  her  own,  to  the  injvy  of  lier 


citizens ;  that  whether  they  do  or  not 
must  depend  on  the  condition  of  the 
country  in  which  the  foreign  law  is 
sought  to  be  enforced  —  the  particular 
nature  of  her  legislation  —  her  policy, 
and  the  character  of  her  institutions. 
That  in  the  confiict  of  laws;  it  must  be 
often  a  matter  of  doubt  which  should 
prerail,  and  that  whenever  that  doubt 
does  exist,  tiie  courl  which  decides  wUl 
prefer  the  law  of  its  own  country  to  that 
of  the  stranger." 
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SECTION  IV. 


DOMICIL. 


Everj  person  has,  in  law,  a  home,  or  domicil ;  (m)  and  every 
doDiicil  which  one  has,  whether  the  original  domicil  or  a  subse- 
quent one,  continues  until  a  new  one  is  acquired,  (n)  and  when  a 
new  one  is  acquired,  the  former  domicil  ceases,  (o)  because  no 
person  can  have  more  than  one  domicil  at  the  same  time.  (  jd) 
One's  domicil,  or  home,  is  in  the  country  in  which  he  permanently 
resides.  To  the  idea  of  domicil,  or  home,  two  elements  belong; 
one,  that  of  act,  the  other,  that  of  intent.  The  very  beautiful  defi- 
nition of  the  Roman  law  cannot  be  literally  and  adequately  trans- 
lated into  English.  ^^  It  is  not  doubted  that  individuals  have  a 
home  in  that  place  where  each  one  has  established  his  hearth  and 
the  sum  of  his  possessions  and  his  fortunes  (larem  rerumque  ae 
fortunarum  $uarum  9ummam  eonstituit)  ;  whence  he  will  not  de- 
part if  nothing  calls  him  away ;  whence  if  he  has  departed  he 
seems  to  be  a  wanderer,  and  if  he  returns  he  ceases  to  wan- 
der." (  j) 

The  questions  of  domicil  sometimes  present  much  difficulty  in 
determining  what  is  the  measure,  or  what  is  the  evidence  of  the 
residence  which  constitutes  domicil  in  fact,  or  in  intent.  Residence 
and  domicil  are  not  convertible  terms,  because  they  are  not 
*  579  the  same  things.  A  man  may  have  more  than  one  *  resi- 
dence. He  may  reside  a  part  of  the  time  in  the  city,  and 
a  part  in  the  country ;  or  a  part  in  one  country  and  a  part  in  an- 
other. But  he  can  have  but  one  domicil ;  (r)  ^  and  where  that  is, 
must  be  determined,  by  a  consideration  on  the  one  hand  of  the 
facts  attending  his  residence,  and,  on  the  other,  of  the  intention 
with  which  he  resides  in  one  place  or  another.    For  both  fact  and 

(m)  Crawford  o.  Wilson,  4  Barb.  604.  (q)  Code,  lib.  10,  tit  80,  7. 

in)  Id. ;  Brewer  V.  Linnaeus,  86 Me.  428.  (r)  Bartlett  v.  The  Mavor,  6  Sandl 

(o)  Crawford  v.  Wilson,  4  Barb.  604.  44.   On  this  point  see  also  Hood's  EsUte, 

( p)  Id. ;  Abington  v.  North  Brid^  21  Penn.  St.  106,  and  Douglas  r.  Mayor 

water,  23  Pick.  170 ;  Thomdike  v.  The  of  New  York,  2  Duer,  110. 

City  of  Boston,  1  Met.  242. 

1  Where  one's  wife  and  children  lire  permanently,  and  his  establishment  is  kept  up, 
are  material  in  considering  a  man's  domicil  Piatt  v.  New  South  Wales,  3  App.  Oati 
336 ;  Uindman's  Appeal,  85  Penn.  St.  466 ;  Long  v.  Ryan,  30  Gratt  718. 
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intent  are  necessary  to  constitute  a  domicil.  Both  are  implied  in 
fayor  of  the  home  which  one  has  by  birth  and  parentage,  and  sub- 
sequent inhabitancy.  The  dwelling  in  a  place,  or  even  being 
there,  may  constitute  primd  facie  evidence  of  domicil ;  but  it  is 
evidence  which  may  be  rebutted.  («)  And  it  is  quite  certain  that 
no  definite  period  of  time,  no  exact  manner  of  residence,  no  pre- 
cise declarations  or  specific  acts,  are  necessary  to  ascertain  domi- 
cil, or  perhaps  sufiice  to  determine  domicil ;  although  the  Supreme 
Court  of  the  United  States  have  intimated  that  an  exercise  of  the 
right  of  suffrage  would  be  the  highest  evidence ;  and  perhaps  it 
would  be  conclusive  against  the  party,  (t)  ^ 

When  a  domicil  is  in  any  way  acquired,  it  may  be  changed,  by 
a  change  both  in  fact  and  in  intent,  but  not  by  either  change  alone ;  ^ 
the  change  in  fact  not  being  enough  without  intent,  (ii)  nor  the 
change  in  intent  without  the  change  in  fact,  (v)  One  who  goes 
abroad  animo  revertendi,  does  not  change  his  domicil,  because  only 
the  fact  of  residence  is  changed,  and  not  the  intent.  But  if  he 
remains  very  long  abroad,  and  in  one  place,  the  intent  may  be  in- 
ferred from  the  fact.  And  this  inference  may  be  made  against 
the  express  declarations  and  assertions  of  the  person,  (w') 
For  the  fact  and  the  intent  together  determine  *  the  dom-  *  580 
icil,  and  not  the  language;  nor  is  this  important  except 
as  evidence  of  intent.  If,  therefore,  one  insists  upon  his  purpose 
of  return,  and  the  preservation  of  his  domicil,  but  the  facts  are 
such  as  to  lead  to  and  justify  the  belief  that  this  expressed  inten- 
tion of  return  is  but  a  false  pretence,  made  for  the  sake  of  pre- 
serving as  long  as  he  can  the  rights  of  domicil,  while  in  fact  he 


(f )  Crawford  r.  Wilson,  4  Barb.  604, 
619;  Bruce  v.  Bnice,  2  B.  &  P.  229,  n.  (a) ; 
Sears  v.  The  City  of  Boston,  1  Met.  260. 

(0  Shelton  v.  Tiffin,  6  How.  186.  In 
this  case  the  court  say :  "  On  a  cluuige 
of  domicU  from  one  State  to  another, 
citifenship  may  depend  upon  the  inten- 
tion of  the  individual.  But  this  intention 
may  be  shown  more  satisfactorily  by 
acts  than  declarations.  An  exercise  of 
the  right  of  suffrage  is  conclusive  on  the 
subject ;  but  acquiring  a  right  of  suf- 
frage, accompanied  by  acts  which  show 
a  permanent  location,  unexplained,  may 


be  sufficient."  See  also  Cole  v.  Cheshire, 
1  Gray,  441. 

(u)  Bradley  v.  Lowry,  1  Speers,  Eq. 
1 ;  Granby  v.  Amherst,  7  Mass.  1 ;  Lin- 
coln V.  Hapgood,  11  id.  860;  Harvard 
College  V.  Gore,  6  Pick.  370 ;  Cadwala- 
der  V.  Howell.  3  Harrison,  188;  WUton 
V.  Falmouth,  16  Me.  479. 

(v)  The  Attorney-General  v.  Dunn,  tf 
M.  &  W.  611;  Hallowell  v.  Saco,  6 
GreenL  148 ;  The  State  v,  Hallett,  8  Ala. 
169;  Williaros  v.  Whiting,  11  Mass.  424 ; 
Hairston  v.  Hairston,  27  Miss.  704. 

(if7)  See  sigmi,  n.  (r). 


^  A  person  may  even  change  his  domicil  while  in  the  militarv  service.  Mooar  d. 
Harvey,  128  Mass.  219. 

'  A  man  havinc;  acquired  a  domicil  of  choice,  may  abandon  it  without  being  obliged 
to  acquire  a  new  domicil.  Per  Jeitel,  M.  B.,  King  v.  Foxwell,  3  Ch.  D.  618.  See  Kel- 
logg p.  Winnebago,  42  Wis.  97. 
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means  to  abide  where  he  now  is,  the  intent  will  govern,  and  the 
change  of  domicil  will  be  complete.  It  seems  to  be  agreed  that 
^'  residence  "  and  "  inhabitancy  "  mean  the  same  thing ;  (x)  and 
there  are  cases  in  which  these  words  and  ^*  domicil "  are  used  as  if 
they  were  synonymous,  (y)  which  we  think  they  are  not,  as  we 
have  just  now  stated.  This  may,  however,  be  regarded  as  rather 
a  question  about  the  meaning  and  use  of  words,  than  a  question 
of  principle  ;  for  all  admit  that  one  may  dwell  for  a  considerable 
time,  and  even  regularly  during  a  large  part  of  the  year,  in  one 
place,  or  even  in  one  State,  and  yet  have  his  domicil  in  another.  (2^) 
If  one  resides  in  Boston  five  months  in  the  twelve,  including  the 
day  on  which  residency  determines  taxation,  and  the  other  seven 
months  at  his  house  in  the  country,  he  will  be  taxed  in  Boston, 
and -may  vote  there,  and  his  domicil  is  there,  (a) 

(x)  RooseTelt  v.  Kellogg,  20  Johns.  (a)  This  is  the  esteblished  rale  and 

906 ;  In  the  Matter  of  Wngley,  4  Wend  common  practice  in  Massachusetts,  as  to 

002,  8  id.  134.  the  right  of  Uxing  one  not  actnallj  a 

(y)  See  JefEerson  v.  Washington,  19  resident.  It  is  provided  by  statute,  that 
Mame,  208 ;  In  the  Matter  of  Thompson,  personal  estate  shall  be  assessed  to  the 
1  Wend.  45  ;  Frost  v.  Brisbin,  10  id.  11 ;  owner  in  the  town  where  be  shall  be  an 
Thomdike  v.  The  City  of  Boston,  1  Met.  inhabitant  on  the  first  day  of  May.  Bev. 
245;  McDaniel  v.  King,  5  Cush.  473;  SUt.ch.7,§0.  It  ii  held,  thAt  inhabitcaieg 
Cadwalader  v,  Howell,  3  Harrison,  144 ;  under  this  statute  means  substantially 
Crawford  v.  Wilson,  4  Barb.  522.  See  the  same  thing  as  domicil.  Thomdike  v. 
also  cases  cited  in  preceding  note.  In  The  Cit^  of  Boston,  1  Met.  242.  In  this 
Crawford  v.  Wilson,  4  Barb.  522,  the  case  a  citixen  of  Boston,  who  had  been  at 
court  put  soldiers  and  seamen  on  the  school  in  the  city  of  Edinburgh  when  a 
same  footing  with  foreign  ministers  in  boy,  and  formed  a  predilection  for  that 
respect  to  domicil.  "  The  actual  resi-  place  as  a  residence,  and  had  expressed  a 
dence  is  not  always  the  legal  residence  determination  to  reside  there,  ii  he  erer 
or  inhabitancy  01  a  man.  A  foreign  should  have  the  means  of  so  doing,  re- 
minister  actually  resides  and  is  person-  moved  with  his  family  to  that  city,  in 
ally  present  at  the  court  to  whicli  he  is  1836,  declaring,  at  the  time  of  liis  depart- 
accredited,  but  his  legal  residence  or  ure,  that  he  intended  to  reside  abroad, 
inhabitancy,  and  domicil,  are  in  his  own  and  that  if  he  should  return  to  the 
country.  His  residence  at  the  foreign  United  States  he  should  not  live  in  Bos- 
court  is  only  a  temporary  residence.  He  ton.  He  resided  in  Edinbuixh  and  the 
is  there  for  a  particular  purpose.  So  vicinity,  as  a  housekeeper,  taking  a  lease 
soldiers  and  seamen  may  be  legal  resi-  of  an  estate  for  a  term  of  years,  and 
dents  and  inhabitants  of  a  place,  although  endeavored  to  engage  an  American  to 
they  may  have  been  absent  therefrom  for  enter  his  familv  for  two  years,  as  iD8tnio> 
years.  They  do  not  lose  their  residence  tor  of  his  children.  Beiore  he  left  Boa- 
or  domicil  by  following  their  profession."  ton  he  made  a  contract  for  the  sale  of 
In  regard  to  seamen,  in  Thomdike  V.  The  his  mansion-house  and  furniture  there. 
City  of  Boston,  1  Met.  242,  the  court  say :  but  shortly  afterwards  procured  said 
"  If  a  seaman  without  family  or  property  contract  to  be  annulled  (assigning  as  his 
sails  from  the  place  of  his  nativity,  reason  therefor,  that,  in  case  of  his  death 
which  may  be  considered  his  domicil  of  in  Europe,  his  wife  might  wish  to  retuni 
origin,  although  he  may  return  only  at  to  Boston),  and  let  his  house  and  furai- 
long  intervals,  or  even  be  absent  many  ture  to  a  tenant.  Held,  that  he  had 
years,  yet  if  he  does  not  by  some  actual  changed  his  domicil,  and  was  not  liable 
residence  or  other  means  acquire  a  dom-  to  taxation  as  an  inhabitant  of  Boston  in 
icil  elsewhere,  he  retains  his  domicil  of  1837.  Shaw,  C.  J.,  said:  "The  questions 
origin."  See  also  Sears  v.  The  City  of  of  residence,  inhabitancy,  or  domicil,  — 
Boston,  1  Met.  260.  for  although  not  in  ail  respects  precisely 

(«)  Frost  V.  Brisbin,  10  Wend.  11.  the  same,  they  are  nearly  so,  and  depead 
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*  A  woman  marrying  takes  her  husband's  domicil,  and    *  581 


upon  macb  the  tame  eridence,  —  are  at- 
tended with  more  difficulty  than  almoat 
any  other  which  are  presented  for  adju- 
dication. No  exact  definition  can  be 
given  of  domicil ;  it  depends  upon  no  one 
fact  or  combination  of  circumstances,  but 
from  the  whole  taken  together  it  must 
be  determined  in  each  particular  case. 
It  is  a  maxim,  that  every  man  must  have 
a  domicil  somewhere ;  and  also  that  he 
can  have  but  one.  Of  course  it  follows 
that  his  existing  domicil  continues  until 
he  acquires  another:  and  vice  ver8&,  by 
acquiring  a  new  domicil  he  relinquishes 
his  former  one.  From  this  view  it 
is  manifest  that  very  slight  circum- 
stances must  often  decide  the  question. 
It  depends  upon  the  preponderance  of 
the  evidence  in  favor  of  two  or  more 
places;  and  it  may  often  occur  that 
the  evidence  of  facts,  tending  to  estab- 
lish the  domicil  in  one  place,  would  be 
entirely  conclusive,  were  it  not  for  the 
existence  of  facts  and  circumstances  of 
a  still  more  conclusive  and  decisive 
character,  which  fix  it,  beyond  ques- 
tion, in  another.  So,  on  the  contrary^ 
very  slight  circumstances  may  fix  one's 
domicil,  if  not  controlled  by  more  con- 
clusive facts  fixing  it  in  another  place. 
If  a  seaman,  without  family  or  prop- 
erty, sails  from  the  place  of  his  nativity, 
wliich  may  be  considered  his  domicil  of 
origin,  although  he  may  return  only  at 
long  Intervals,  or  even  be  absent  many 
years,  yet  if  he  does  not  by  some  actual 
residence  or  other  means  acquire  a  domi- 
cil elsewhere,  he  retains  bis  domicil  of 
origin.  .  .  .  The  actual  change  of  one's 
residence,  with  his  family,  and  the  tak- 
ing up  of  a  residence  elsewhere,  without 
any  intention  of  returning,  is  one  of  the 
strong  indications  of  change  of  domicil, 
and,  unless  controlled  by  otiier  circum- 
stances, is  decisive.  It  was  for  the  jury 
to  determine  whether  there  were  any  cir- 
cumstances sufficient  to  control  such  con- 
clusion. If  the  plaintiff  had  left  Boston, 
and  actually  taken  up  a  residence,  with 
his  family,  in  Scotland,  without  any  in- 
tention of  returning,  tliereby  assuming 
that  country  as  his  definite  abode  and 
place  of  residence  until  some  new  inten- 
tion had  been  formed  or  resolution  taken, 
he  bad  ceased  to  be  an  inhabitant  of  Bos- 
ton, liable  to  taxation  for  his  personal 
propertv."  In  Sears  v.  The  City  of  Bos- 
ton, I  Met.  250,  a  native  inhabitant  of 
Boston,  intending  to  reside  in  France, 
with  his  family,  departed  for  that  coun- 
try in  June,  1836,  and  was  followed  by 
his  family  about  three  months  after- 
wards.    His  dwelling-house  and  furni- 


ture were  leased  for  a  year,  and  he  hired 
a  house  for  a  year  in  raris.  At  the  time 
of  his  departure  he  intended  to  return 
and  resume  his  residence  in  Boston,  but 
had  not  fixed  on  any  time  for  his  return. 
He  returned  in  about  sixteen  months, 
and  his  family  in  about  nine  months 
afterwards.  Heid,  that  he  continued  to 
be  an  inhabitant  of  Boston,  and  that  he 
was  riffhtly  taxed  there,  during  his  ah' 
sence,  lor  his  person  and  personal  prop- 
erty. Shaw,  C.  J.,  said :  **  Actual  resi- 
dence, that  is,  personal  presence  in  a 
place,  is  one  circumstance  to  determine 
the  domicil,  or  the  fact  of  being  an  in- 
habitant ;  but  it  is  far  from  being  conclu- 
sive. A  seaman  on  a  long  voyage,  and  a 
soldier  in  actual  service,  may  be  respec- 
tively inhabitants  of  a  place  though 
not  personally  present  there  for  years. 
It  depends,  therefore,  upon  many  other 
considerations,  besides  actual  presence. 
Where  an  old  resident  and  inhabitant, 
having  a  domicil  from  his  birth  in  a  par- 
ticular place,  goes  to  another  place  or 
country,  the  great  question  whether  he 
has  changed  his  domicil,  or  whether  he 
has  ceas^  to  be  an  inhabitant  of  one 
place  and  become  an  inhabitant  of  an- 
other, will  depend  mainly  upon  the  ques- 
tion, to  be  determined  from  all  the  cir- 
cumstances, whether  the  new  residence 
is  temporary  or  permanent;  whether  it 
is  occasional,  for  the  purpose  of  a  visit, 
or  of  accomplishing  a  temporary  object ; 
or  whether  it  is  for  the  purpose  of  con- 
tinued residence  and  abode  until  some 
new  resolution  be  taken  to  remove.  If 
the  departure  from  one's  fixed  and  settled 
abode  is  for  a  purpose  in  its  nature  tem- 
porary, whether  it  be  business  or  pleas- 
ure, ac(K>mpanied  with  an  intent  of 
returning  and  resuming  the  former  place 
of  abode  as  soon  as  such  purpose  is  ac- 
complished ;  in  general,  such  a  person 
continues  to  be  an  inhabitant  at  such 
place  of  abode,  for  all  purposes  of  enjoy- 
ing civil  and  political  privileges,  and  of 
being  subject  to  civil  duties."  The 
learned  Chief  Justice  then  remarks,  that 
the  facts  in  the  present  case  are  consid- 
ered by  the  court  as  indicating  only  a 
casual  and  temporary  departure  of  the 
plaintiff  from  his  place  of  permanent 
residence;  that  Paris  was  his  place  of 
temporary  and  not  of  permanent  abode  ; 
and  that  he  did  not  relinquish  his  domicil, 
or  cease  to  be  an  inhabitant  of  Boston. 
The  case  is  distinguished  from  the  case 
of  Thomdike  r.  The  City  of  Boston,  by 
the  different  intent  of  the  parties  upon 
their  departure. 
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changes  it  with  him.  (i)^  A  minor  child  has  the  domicil 
*  582    of  his  *  father,  (c)  or  of  his  mother  if  she  survive  his 

father ;  and  the  surviving  parent  with  whom  a  child  lives, 
by  changing  his  or  her  own  domicil  in  good  faith,  changes  that 
of  the  child,  (d)    And  even  a  guardian  has  the  same  power.  («) 


SECTION  V. 

THE  PLACE  OF  THE  CONTRACT. 

The  rules  of  law  in  respect  to  domicil  are  quite  well  settled, 
and  when  difficult  questions  occur,  they  are  usually  questions  of 
fact.  But  the  law  as  to  what  shall  be  deemed  the  place  of  the 
contract,  seems  not  to  be  quite  well  settled.'  A  contract  is  made 
when  both  parties  agree  to  it,  and  not  before ;  if  it  be  an  oral  con- 
tract, it  is  made  when  the  offer  of  one  party  is  distinctly  accepted 
by  the  other ;  and  if  it  be  made  by  letter,  then  it  is  made  when 
the  party  receiving  the  proposition  puts  into  the  mail  his  answer 
accepting  it,  or  does  an  equivalent  act.  If  the  contract;  is  in 
writing,  it  is  made  when  all  the  parties  have  executed  it;  and 

(6)  Warrenderv.  Warrender,  9  Bligb,  1478;   Potinger  r.  Wigbtman.  3  MeriT. 

89,  108,  104.  67 ;    Ucilyoke  v,  Hasklns,   6    Pick.    20. 

(c)  Guier  v,  O'Daniel,   1  Binn.  849,  See  Story's  Confl.  of  Laws.  §  46,  n.  (2). 
n.  a.  (e)  Potinger  v.  Wightman,  8  Merir. 

(d)  Cumner  v,  Milton,  2  Salk.  528;  67;  Holyoke  v.  Haskins,  6  Pick.  20. 
Woodend   v.   Pauisbury,  2  Ld.   Rayro.  See  Story's  Ck>nfl.  of  Laws,  §  46,  n.  (2). 

1  Bat  a  cban^e  of  tbe  wife's  abode  alone  changes  neither  the  husband's  nor  the 
matrimonial  domicil.  PorteHield  v.  Augusta,  67  Me.  556 ;  Scholes  v.  Murray,  &c.  Ck>. 
44  la.  190;  Johnson  v,  Johnson,  12  Bush,  485. 

2  In  Scudder  v.  Union  Bank,  91  U.  S.  406,  Hunt,  J.,  said :  "  Matters  bearing  on 
the  execution,  the  interpretation,  and  the  Yalidity  of  a  contract  are  determined  by  the 
law  of  the  place  where  the  contract  is  made.  Matters  connected  with  its  performance 
are  regulated  by  the  law  prevailing  at  the  place  of  performance."  See  also  Bond  r. 
Cummings,  70  Me.  125.  Whether  a  sealed  instrument,  given  in  New  York  by  tbe 
defendant  to  indemnify  the  plaintiff  against  liability  as  surety  on  an  appeal  bond  given 
in  Louisiana,  imports  a  consideration  absolutely  or  only  prima  facie  must  be  determined 
by  the  law  of  Louisiana.  Pritchard  v.  Norton,  106  U.  S.  124.  A.,  in  Boston,  wishing 
to  pay  his  vendor,  B.,  in  Naples,  procured  of  C.  in  London,  throneh  the  latter's  agent  in 
Boston,  letters  of  credit,  ana  sent  them  to  B.,  who  on  the  strength  of  them  drew  on  C, 
attaching  to  the  drafts  bills  of  lading.  C,  on  accepting  the  drafts,  sent  the  bills  to 
A.,  who  transmitted  money  through  ^.'s  agent  to  meet  tbe  acceptances.  C.  became 
bankrupt,  and  paid  dividends  on  the  drafts,  the  balance  being  paid  by  B.,  and  the 
latter  being  reimbursed  by  A.  Held,  in  an  action  by  A.  to  recover  the  monev  paid 
to  C.'s  agent,  A.  having  attached  property  of  C.  in  Rhode  Island,  that  the  place  of 
performance  of  C.'s  implied  contract  to  repay  the  money  transmitted  to  meet  the  ac- 
ceptances was  in  Boston,  and  therefore  C.  s  discharge  in  bankruptcy  at  London  was 
BO  defence.    Goodsell  o.  Benson,  13  R.  L  225. 
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therefore  is  not  made  until  the  latest  party  has  *  put  to  it  *  588 
his  name  or  seal,  or  both,  as  may  be  requisite.  (/)  Sup- 
pose, however,  that  the  contract  is  made  in  one  place,  but  is  to  be 
performed  in  another;  then  in  general,  although  perhaps  not 
always,  and  for  all  purposes,  thej)lace  of  payment  or  performance 
is  the  place  of  the  contract,  (jr)  The  most  familiar  instance  is 
aTpromissory  note,  made,  that  is,  signed,  we  will  say  in  Boston, 
and  payable  in  New  York.  Is  this  note  to  be  construed  by  the 
law  of  Massachusetts  or  the  law  of  New  York  ?  It  would  seem, 
from  the  authorities,  that  a  contract  may  have  two  different 
places,  the  law  of  which  enters  into  its  construction.  If  it  be 
expressly  payable,  or  to  be  otherwise  performed,  there  where  it  is 
signed,  then  that  is  its  only  place.  If  it  be  but  a  naked  promise, 
without  any  special  condition  as  to  the  place  of  payment,  then  it 
must  be  demanded  of  the  maker  where  he  is,  or  at  his  domicil, 
but  it  would  be  regarded  as  made  where  it  was  signed.  If  ex- 
pressly payable  in  a  place  other  than  that  where  it  is  made,  it 
would  seem,  according  to  some  authorities,  that  the  law  of  either 
place  may  be  applied ;  thus  if  the  legal  interest  in  New  York  were 
seven  per  cent.,  and  the  legal  interest  in  Boston  were  six  per  cent., 
a  note  on  interest  payable  at  Boston,  and  made  in  New  York, 
would  be  held  not  to  be  usurious  in  Boston  if  it  expressed  seven 
per  cent.,  as  its  rate  of  interest ;  while  according  to  other  authori- 
ties, if  payable  at  Boston,  it  must,  wherever  signed,  conform  to 
the  law  of  Massachusetts  in  respect  to  interest,  and  would  there- 
fore be  usurious  there  if  it  bore  on  its  face  more  than  six  per  cent, 
although  not  usurious  at  New  York,  where  it  was  made.  Our  own 
opinion  is  decidedly  in  favor  of  the  former  view.  That  is,  if  a 
note  be  made,  handfidey  in  one  place,  expressly  bearing  an  interest 
legal  there,  and  payable  in  another  place  in  which  so  high 
a  rate  of  interest  *  is  not  allowed,  it  may  be  sued  in  the  *  584 
place  where  payable,  and  the  interest  expressed  recovered. 


(/)  See  onle,  Yolnme  i.,  book  ii., 
dup.  2.  Also,  Arnold  v.  Richmond 
Iron  Works,  1  Gray,  4d4 ;  Orcutt  r. 
Nelson,  id.  636;  Whiston  v.  Stodder,  8 
ACart  (La.)  96;  Western  v.  The  Gene- 
see Mut  Ins.  Co.  2  Kem.  268. 

{g)  Robinson  v.  Bland,  2  Barr.  1077 ; 

r  Baldwin,  J.,  in   Strother  v.  Lucas, 

2  Pet.  410,  4.%;  Bell  v.  Bruen,  1  How. 

169,  182;  Le  Breton  v.  Miles,  8  Paige, 

261;   Prentiss  r.  Sarage,  18  Mass.  ^; 


Percy  v.  Percy,  9  La.  An.  186 ;  Tliomp- 
son  V.  Ketcham,  8  Johns.  189;  Cox  v. 
The  United  States,  6  Pet.  172  ;  Fanning 
V.  Consequa,  17  Johns.  611 ;  Andrews  v. 
Pond,  13  Pet.  66;  Duncan  v.  Cannan, 
7  De  6.,  M.  &  G.  78,  31  Eng.  L.  &  Eq. 
443;  DacosU  v.  Dayis,  4  N.  J.  819;  Len- 
nig  V,  Ralston,  28  Penn.  St.  137 ;  Davis 
V.  Clemson,  6  McLean.  622 ;  Emenon  v. 
Partridge,  1  Williams,  8 ;  Penobscot  R.  R. 
Co.  r.  Bartlett,  12  Gray,  244. 
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Because  the  parties  had  their  election  to  make  die  interest  payable 
according  to  the  law  of  either  place ;  or,  to  express  the  same  thing 
differently,  they  may  lawfully  agree  upon  the  largest  interest  al- 
lowed by  the  law  of  either  place,  or  any  less  interest.  (A)  ^ 

(A)  This  is  the  result  arriyed  at  after  Europe,  whose  language,  howerer,  does 
much  consideration,  by  the  Supreme  not  appear  to  me  to  justify  any  such 
Court  of  Louisiana,  in  Depau  v.  Hum-  interpretation  when  properly  considered, 
phreys,  20  Mart.  (La.J  1.  Mr.  Justice  and  is  perfectly  compatible  with  the 
Story,  in  his  Conflict  ot  Laws,  discusses  ordinary  rule,  that  the  interest  must  be 
the  question  at  great  length,  and  with  a  or  ought  to  be  according  to  the  law  of 
citaUon  of  very  numerous  authorities,  the  place  where  the  contract  is  to  be 
most  of  which  are  from  tlie  ciyil  law,  performed,  and  the  money  is  to  be  paid, 
and  comes  to  an  opposite  conclusion,  if  It  may  not  be  without  use  to  review 
we  understand  him  aright,  although  some  some  of  the  more  important  authorities 
statements  might  leave  the  matter  in  thus  cited,  although  it  must  necessarily 
doubt.  In  reference  to  the  case  of  De-  involve  the  repetition  of  some  which 
pau  V.  Humphreys,  he  says :  "  Another  have  been  already  cited."  Confl.  of 
case  has  arisen  of  a  very  different  char-  Laws,  §  298.  Then  after  twenty  pages 
acter.  The  circumstances  of  the  case  of  the  examination  of  authorities,  he 
were  somewhat  complicated,  but  the  comes  to  the  conclusion  that  the  decision 
only  point  for  consideration  there  arose  of  the  court  of  Louisiana  is  not  snp- 
upon  a  note,  of  which  the  defendants  ported  b^  the  reasoning  or  principles  of 
were  the  indorsers,  and  with  the  amount  loreign  jurists,  and  is  directly  opposed 
thereof  they  had  debited  themselves  in  by  the  English  case  of  Robinson  r. 
an  account  with  the  plaintiff ;  and  which  Bland,  2  Burr.  1077,  and  the  American 
they  sought  now  to  avoid  upon  the  case  of  Andrews  v.  Pond,  13  Pet  65. 
ground  of  Usury.  The  note  was  given  in  Such  is  not  our  view  of  those  cases. 
New  Orleans,  payable  in  New  York,  for  The  first  is  wholly  different  in  its  facts, 
a  large  sum  of  money  bearing  an  interest  A  bill  of  exchange  was  sued,  drawn  in 
of  ten  per  cent,  being  the  legal  interest  France  upon  the  drawer  in  England ;  and 
of  Louisiana,  the  New  York  legal  inter-  all  that  the  case  finds,  so  far  as  the  pres- 
est  being  seven  per  cent.  only.  The  ent  question  is  concerned,  is,  that  Lord 
question  was  whether  the  note  was  taint-  Man^ld  says :  *'  The  law  of  the  jAace  " 
ed  with  usury,  and  therefore  void,  as  it  (meaning  France)  "  can  never  be  the 
would  be,  if  made  in  New  York.  The  rule,  where  the  transaction  is  entered 
Supreme  Court  of  Ix)Ui8iana  decided  that  into  with  an  express  view  to  the  law  of 
it  was  not  usurious  ;  and  that  although  another  country,  as  the  rule  by  which  it 
tlie  note  was  made  payable  at  New  York,  is  to  be  governed."  The  case  of  An- 
yet  the  interest  might  be  stipulated  for  drews  r.  Pond  only  decides,  that  if 
either  according  to  the  law  of  Louisiana  the  interest  allowable  at  the  place  of 
or  according  to  that  of  New  York.  The  payment  be  larger  than  that  where  the 
court  seem  to  have  founded  their  jndg-  note  is  made  or  the  bill  drawn,  the  par- 
ment  upon  the  ground,  that  in  the  sense  ties  may  stipulate  for  the  higher  interest 
of  the  general  rale  already  stated,  there  No  doubt  of  this ;  but  the  case  does  not 
are  or  there  may  be  two  places  of  con-  say  that  if  the  interest  where  the  note  is 
tract;  that  in  which  the  contract  is  made  be  the  highest,  the  parties  may 
actually  made,  and  that  in  which  it  is  to  not  stipulate  for  that ;  and  this  alone  is 
be  paid  or  performed ;  Locub,  ubi  oontmC'  the  question.  We  consider  Depau  v. 
tug  iseUbratus  eat ;  locus,  ubi  deMtinata  aolutio  Humphreys  as  fully  sustained  by  Peck  v. 
«9t;  and  therefore,  that  if  the  law  of  Mayo,  14  Vt.  33,  and  Chapman  v.  Rob- 
both  places  is  not  violated,  in  respect  to  ertson,  6  Paige,  627.  The  former  was 
the  rate  of  interest,  the  contract  for  in-  an  action  of  assumpsit  on  two  promis- 
terest  will  be  valid.  In  support  of  their  sory  notes  given  by  iloratio  Gates  &  Co. 
decision  the  court  mainly  relied  upon  of  Montreal,  to  tlie  defendants,  payable 
the  doctrines  supposed  to  be  maintained  in  Albany,  N.  Y.,  and  bv  the  defendants 
by  certain  learned  jurists  of  continental  indorsed  to  the  plaintiffs.     It  appeared 

^  Stickney  v.  Jordan,  58  Me.  106 ;  Freese  v.  Brownell,  6  Vroom,  285 ;  Kilgore  r. 
Dempsey,  25  Ohio  St  413.  A  note  made  in  Michigan  as  collateral  security  for  a  debt 
then  past  due  in  that  State,  and  expressed  to  be  at  a  rate  of  interest  valid  in  Michigan, 
hat  Qsurious  in  New  York,  will  he  npheld  in  the  latter  State,  and  the  place  of  paymeni 
of  such  a  note  is  immaterial.    West  T.  &  Coal  Co.  v.  EUderhouae,  87  N.  Y.  490. 
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But  if  no  interest  be  *  expressed,  then  the  interest  will    *  585 

that  the  notes  were  made  at  Montreal,  case,  said :  "  The  other  pomt  in  this  case 
where  the  makers  resided,  and  that  the  presents  a  very  nice  question  arising  out 
indorsers  and  the  plaintiffs  resided  in  of  the  conflict  of  laws  in  this  State  and 
Vermont.  The  lawful  rate  of  interest  England  relative  to  the  legal  rate  of  in- 
in  Montreal  was  mix  per  cent,  and  in  terest.  It  is  an  established  principle, 
New  York  tevm  per  cent.,  per  annum,  that  the  construction  and  validity  of  con- 
Beiifieid,  J.,  in  delivering  tlie  opinion  of  tracts  which  are  purely  personal  depend 
the  court,  after  an  examination  of  all  the  upon  the  laws  of  the  place  where  the 
authorities,  says:  "From  all  which  I  contract  is  made,  unless  it  was  made  in 
consider  the  following  rules  in  regard  to  reference  to  the  laws  of  some  other 
interest  on  contracts  made  in  one  coun-  place  or  country,  where  such  contract,  in 
try,  to  be  executed  in  another,  to  be  well  the  contemplation  of  the  parties  thereto, 
settled :  1.  If  a  contract  be  entered  into  was  to  be  carried  into  effect  or  per- 
in  one  place  to  be  performed  in  another,  formed.  2  Kent's  Com.  457  ;  Story, 
and  the  rate  of  interest  differ  in  the  two  Confl.  Laws,  §  272.  On  tlie  other  hand, 
countries,  the  parties  may  stipulate  for  it  appears  to  be  equally  well  settled 
the  rate  of  interest  of  either  country,  by  the  laws  of  every  State  or  country, 
and  thus  by  their  own  express  contract  that  the  transfer  of  lands  or  other 
determine  with  reference  to  the  law  of  hereditable  property,  or  the  creation  of 
which  country  that  incident  of  the  con-  any  interest  in,  or  lien  or  incumbrance 
tract  shall  be 'decided.  2.  If  the  contract  thereon,  must  be  made  according  to  the 
so  entered  into  stipulate  for  interest  lex  titus,  or  the  local  law  of  the  place 
generally,  it  shall  be  the  rate  of  interest  where  the  property  is  situated.  And  it 
of  the  place  of  payment,  unless  it  appear  has  been  decided,  that  the  lex  foci  rei  mUcb 
the  parties  intended  to  contract  with  must  also  be  resorted  to  for  the  purpose 
reference  to  the  law  of  the  other  place,  of  determining  what  is,  or  is  not,  to  be 
8.  If  the  contract  be  so  entered  into  for  considered  as  real  or  heritable  prop- 
money,  payable  at  a  place  on  a  dav  erty,  so  as  to  have  locality  within  the 
certain,  and  no  interest  be  stipulated,  intent  and  meaning  of  this  latter  prin- 
and  payment  be  delayed,  interest,  by  ciple.  .  .  .  Upon  a  full  examination  of 
way  of  damages,  shall  be  allowed,  accord-  all  the  cases  to  be  found  upon  the  sub- 
ing  to  the  law  of  the  place  of  payment,  ject,  either  in  this  country  or  in  England, 
where  the  money  may  be  supposed  to  none  of  which,  however,  appear  to  have 
have  been  required  by  the  creditor  for  decided  the  precise  question  wiiich  arises 
use,  and  where  he  might  be  supposed  to  in  this  cause,  I  have  arrived  at  the  con- 
have  borrowed  money  to  supply  the  elusion,  that  this  mortgage  executed  here, 
deficiency  thus  occurring,  and  to  have  and  upon  property  in  this  State,  being 
paid  the  rate  of  interest  of  that  country."  valid  by  the  mx  titus^  which  is  also  the 
Chapman  v.  Robertson,  6  Paige,  627,  law  of  the  domicil  of  the  mortgagor,  it  is 
was  a  bill  in  equity  to  foreclose  a  mort-  the  duty  of  this  court  to  give  full  effect 
g^ge,  given  by  the  defendant,  a  resident  to  the  security,  without  reference  to  the 
of  New  York,  on  lauds  in  that  State,  to  usury  laws  of  England,  which  neither 
the  complainant,  who  resided  in  Eng-  party  intended  to  evade  or  violate  by 
land,  to  secure  the  payment  of  £800  the  execution  of  a  mortgage  upon  the 
sterling.  The  money  was  borrowed  by  lands  here.  If  no  rate  of  interest  was 
Robertson  when  in  England,  upon  an  specified  in  the  contract,  it  might  perhaps 
agreement  for  interest  at  the  rate  of  he  necessary  to  inquire  where  the  money 
seven  per  cent,  per  annum,  payable  an-  was  legally  payable  when  it  became  due, 
Dually.  According  to  the  agreement,  for  the  purpose  of  asceruining  what  in- 
Robertson,  upon  his  return  to  this  coun-  terest  the  mortgagee  was  entitled  to  re- 
try, executed  the  bond  and  mortgage,  ceive.  Quince  v.  Callender,  1  Des.  160 ; 
and  transmitted  them  to  the  complain-  Scofield  v.  Day,  20  Johns.  102.  But  if  a 
ant,  who  then  deposited  the  £800  with  contract  for  the  loan  of  money  is  made 
Robertson's  bankers  in  London.  The  here,  and  upon  a  mortgage  of  lands  m 
defendant  contended,  that  as  the  original  this  State,  which  would  be  valid  if  the 
agreement  for  the  loan  was  made  in  Eng-  money  was  pnyable  to  the  creditor  here,  it 
land,  and  the  money  was  received  there,  cannot  be  a  violation  of  the  English  usury 
the  contiw^  for  the  payment  of  more  laws,  although  the  money  is  made  pay- 
than  five  per  cent,  per  annum  rendered  able  to  the  creditor  in  that  country,  and 
the  bond  and  mortgaoe  usurious  and  at  a  rate  of  interest  which  is  greater 
Toid.  Wnlworth,  C,  after  disposing  of  than  is  allowed  by  the  laws  of  England, 
a  preliminary  point  which  arose  in  the  This  queatiMi  was  very  fully  and  ably 
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be  measured  by  the  law  of  the  place  where  the  note  is  pay- 
able. (AA)i 

A  note  dated  in  one  State,  and  made  in  another,  is  presumed  to 
be  payable  where  dated,  and  is  governed  by  the  laws  of  that 
State.  (At)  ^  And  if  a  loan  is  made  where  the  parties  reside,  and 
is  payable  there,  and  is  secured  by  mortgage  of  land  in  another 
State,  the  loan  as  to  all  questions  of  usury  is  goyerned  by  the  laws 
of  the  State  where  it  is  made.  (^')  If  the  contract  be  made  in  a 
foreign  country,  and  is  sued  here,  the  judgment  must  be  for  that 
amount  in  the  legal  tender  of  this  country  which  would  equal  the 
value  in  the  metal  which  is  the  legal  currency  where  the  contract 
was  made.  (AA:) 

examined  by  Judge  Mtxrtin,  in  the  case  yean  pieTiona,  six  per  cent,  was  the 
of  Depau  v.  Humphreys,  in  the  Supreme  legal  rate  of  interest  in  PennsylTauia. 
Court  of  Louisiana  (20  Martin,  1),  and  But  it  does  not  appear  that  any  law 
that  court  came  to  the  conclusion,  in  existed  in  that  State  which  prohibited 
which  decision  I  fully  concur,  that  in  a  the  parties  from  agreeing  upon  a  higher 
note  given  at  New  Orleans,  upon  a  loan  rate  of  interest,  or  declaring  securities 
of  money  made  there,  the  creditor  might  void  in  which  a  higher  rate  of  interest 
stipulate  for  the  highest  legal  rate  of  con-  was  reserved.  And  courts  of  this  State 
ventional  interest  allowed  by  the  laws  of  cannot  take  notice  of  the  laws  of  other 
Louisiana,  although  the  rate  of  interest  States,  unless  they  are  proved  in  the 
thus  agreed  to  be  paid  was  higher  than  same  manner  as  other  facts."  But  there 
that  which  could  be  taken,  upon  a  loan,  is  little  doubt  that  the  decision  would 
by  tlie  laws  of  the  State  where  such  have  been  the  same,  independently  of 
note  was  made  payable."  In  Hosford  r.  this  last  ground.  See  further  upon  this 
Nichols,  1  Paige,  220,  where  a  contract  question,  Champant  v.  Ranelagh,  Prec. 
for  the  sale  of  land  situated  in  New  York  in  Ch.  128 ;  Connor  v.  Bellamont,  2  Atk. 
was  made  between  two  citizens  of  New  882 ;  Stapleton  v,  Conway,  1  Ves.  427.  8 
York,  one  of  whom  removed  to  Pennsyl-  Atk,  727 ;  Pliipps  v.  Anglesea.  6  Vin. 
Tania,  where  the  contract  was  afterwards  Abr.  200,  pi.  8 ;  1  £q.  Cas.  Abr.  ch.  86, 
executed,  by  giving  a  deed,  and  taking  tit.  Interest,  Money  (E);  Ekins  v.  East 
a  mortgage  of  the  premises  to  secure  India  Co.  1  P.  Wms.  306 ;  Anonymous,  3 
the  payment  of  the  purchase-money,  in  Bing.  108  ;  Fergusson  v.  FyfFe,  8  Clark  & 
which  mortgage  the  New  York  rate  of  F.  121 ;  Harvey  v.  Archbold,  Ryan  &  M. 
interest  was  reserved,  which  was  greater  184;  Boyce  u.  Edwards,  2  Pet  111 ;  Fan- 
than  that  of  Pennsylvania,  it  was  held,  nhig  9.  Consequa,  17  Johns.  511;  Win- 
that  the  giving  the  deed  and  taking  the  throp  v.  Carleton,  12  Mass.  4 ;  Foden  r. 
mortgage  was  only  a  consummation  of  Sharp,  4  Johns.  188 ;  Dewar  v.  Span,  3 
the  original  contract  made  in  New  York,  T.  R.  426 ;  Bank  of  Georgia  v.  Lewin,  46 
and  that  the  mortgage  was  not  void  for  Barb.  840. 
usury.  It  is  true  that  in  this  case  the  {hh)  Hunt  v.  Hall,  87  Ala.  702. 
court  also  say :  "  Again,  there  is  no  evi-  (hi)  Tillotson  v.  Tillotson,  34  Conn, 
dence  in  this  case  to  show  that  the  bond  886. 

and  mortgage  were  not  both  valid  by  the  {hj)  Cope  v.  Alden,  68    Barb.  860; 

law  of  the  State  where  they  were  origi-  Chase  v,  Dow,  47  N.  H.  406. 

nallv  executed.    E.  Kane  testifies,  that  {hk)  Benners   v.  Clemens,  68   Penn. 

at  the  time  of  their  date,  and  for  some  St  24. 

^  Where  interest  is  recoverable  as  damages,  none  being  stipulated  for,  it  is  to  be 
computed  at  the  rate  established  by  Uie  law  of  the  place  of  performance.  Kavanaugh  r. 
Dav,  10  R.  I.  393. 

*  A  note  made  in  Illinois,  sent  to  the  payee  in  Louisiana,  there  indorsed  and  re- 
turned by  mail  to  the  makers  to  be  negotiated  for  their  accommodation,  and  negotiated 
and  delivered  in  lUinois,  is  an  Illinois  note.    Qay  v.  Bainey,  89  111.  221. 
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*  K  a  merchant  in  New  York  comes  to  Boston  to  buy  *  686 
goods,  and  there  receives  them,  and  gives  his  note  for  them, 
which  specifies  either  Boston  or  no  place  for  payment,  it  is  a  Bos- 
ton transaction.  When  the  note  is  due,  it  may  be  demanded  of 
the  maker  wherever  he  is,  but  wherever  demanded  would  be  con- 
strued by  the  law  of  Massachusetts.  If  the  note  were  made  pay- 
able in  New  York,  it  could  be  demanded  nowhere  else,  and  would 
be  construed  by  the  law  of  New  York.  If  he  did  not  come  to 
Boston,  but  sent  his  orders  from  New  York,  and  the  goods  were 
sent  to  him  from  Boston,  either  by  a  carrier  whom  he  pointed  out, 
or  in  the  usual  course  of  trade,  this  would  be  a  completion,  a  mak- 
ing of  the  contract,  and  it  would  be  a  Boston  contract,  whether 
he  gave  no  note,  or  a  note  payable  in  Boston,  or  one  without  ex- 
press place  of  payment,  (f)  But  if,  as  before,  he  gave  his 
note  payable  in  New  York,  it  would  *  be  a  New  York  note.  *  687 
And  if,  by  the  terms  of  the  orders  or  the  bargain,  the  prop- 
erty in  the  goods  were  not  to  pass  to  the  purchaser  until  their 
arrival  in  New  York,  they  being  previously  at  the  risk  of  the 
seller,  and  then  a  note  was  given  by  the  buyer  in  New  York,  this 
would  be  a  New  York  transaction  and  a  New  York  note,  unless 
the  note  was  made  expressly  payable  in  Boston.  Such  would  be 
the  inferences  which  we  should  draw  from  the  reasons  of  the 
cases,  and  from  what  seem  to  be  the  stronger  authorities ;  but 
many  of  these  questions  are  not  yet  distinctly  determined  by 
adjudication.  It  is  quite  certain  that  the  Roman  civil  law  consid- 
ered the  place  of  payment  or  performance  as  the  place  of  the  con- 
tract. And  this  law  has  much  title  to  respect  on  a  question  of 
this  kind,  both  as  the  basis  of  a  widely  extended  system  of  law 
now  in  force,  and  as  the  embodiment,  in  its  commercial  law,  of 
sound  sense  and  accurate  justice. 

It  is  to  be  noticed,  that  the  payment  is  to  be  measured  or  regu- 
lated by  the  law  of  the  place  where  the  note  is  by  the  terms  of  the 
contract  to  be  performed,  and  not  by  that  where  it  happens  to  be 
performed.  A  note  made  in  Boston  may  be  demanded  and  sued 
in  England,  or  vice  ver$a  ;  because  a  note  without  a  specified  place 
of  payment  has  no  controlling  place,  but  may  be  demanded  of  the 
maker  wherever  he  is.  But  such  a  note  would  still  be  a  Boston 
note  or  an  English  note,  according  to  the  place  of  its  signature. 
In  fact,  all  debts  are  payable  everywhere,  unless  there  be  some 

(0  Whif ton  V.  Stodder,  8  Hart  (U.)  96. 
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special  limitatioa  or'provision  in  respect  ta  the  payment ;  the  rule 
being  that  debts,  as  such,  have  no  loctis  or  sitfu^  but  accompany 
the  creditor  everywhere,  and  authorize  a  demand  upon  the  debtor 
everywhere.  (/) 

A  discharge  of  a  contract  under  the  law  of  a  country  which  is 
not  that  where  the  contract  was  made  or  to  be  performed,  will  not 
discharge  the  contract  in  the  country  where  it  was  made  or  to  be 
performed,  (i) 

We  have  spoken  here  only  of  contracts ;  but  the  place  of  a  tort 
may  have  a  bearing  on  the  remedy.  In  a  recent  English  case  it 
was  held,  that  a  British  subject  may  maintain,  in  the  courts  of  that 
country,  an  action  against  another  British  subject  for  an  assault 
committed  in  another  country,  although  proceedings  are  pending 
in  that  other  country  relating  to  the  same  assault ;  and  even  if,  by 
the  law  of  that  country,  no  damages  were  recoverable  for  that 
assault,  (kk) 
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•SECTION  VI. 


OF  THE  LAW  OF  THB  FORUM  IN  RESPBCT  TO   PROCESS  AND 

REMEDY. 


Every  State  holds  jurisdiction  over  all  persons  and  all  things 
within  its  dominion,  and  no  further.  In  England  and  America, 
foreigners  may  avail  themselves  of  the  courts  for  suits  or  defences 
against  each  other,  in  like  manner  as  citizens  may.  And  a  person 
who  has  property  within  the  jurisdiction  of  an  English  or  Ameri- 
can court,  is  liable  in  respect  to  that  property  to  the  action  of  such 
court,  though  he  himself  may  be  out  of  the  jurisdiction,  provided 
he  receives  such  notice  as  the  general  law  of  the  S^te  or  the  rules 
of  the  court  may  require.  (T) 

But  on  the  trial,  and  in  respect  to  all  questions  as  to  the  forms, 
or  methods,  or  conduct  of  process,  or  remedy,  the  law  of  the  place 


ij)  Blanchard  v.  Russell,  18  Mass.  1 ; 
Blake  v.  WillUms,  6  Pick.  286;  Bray- 
nard  v.  Marshall,  8  id.  194.  See  also 
ante,  p.  *671,  n.  {g), 

{k)  Very  v.  McHenry,  29  Me.  206. 

(kk)  Scott  V.  Seymour,  1  Hurl.  &  Colt. 
219. 

(/)  In  this  country  we  hare,  very  pren- 
erally,  statutory  provisions  for  giving 
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absent  defendants  due  notice ;  and  there 
are  generally,  perhaps  universally,  rules 
of  court  and  of  practice,  for  the  same 
purpose.  And  the  principle  that  they 
are  entitled  to  this  protection  is  univer- 
sally recoffnired.  Fislier  v.  Lane,  8  Wil- 
son, 802,  808;  The  Mary,  9  Cranch,  12fi» 
144 ;  Bradstreet  v,  Neptune  Ins.  Co.  8 
Sumner,  600. 
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of  the  forum  is  applied,  (m)  A  familiar  instance  of  this  is  an 
action  on  an  instrument,  which,  having  a  scrawl  with  a  mere  loeus 
$igilli  (or  L.  S.)  upon  it,  was  made  in  a  State  where  this  is  all  that 
is  necessary  to  constitute  it  a  sealed  instrument,  but  is  sued  in  a 
State  where  a  seal  of  some  kind  must  be  put  to  it.  This  instru- 
ment must  not  only  be  declared  on  as  a  simple  contract,  but 
if  sued  there  it  is  only  as  a  simple  contract  *  that  it  will  be  *  589 
there  construed,  in  respect  to  ell  the  rights  and  obligations 
of  the  parties,  (n)  So,  too,  if  a  negotiable  note  be  given  for  a  debt, 
the  law  of  the  State  in  which  it  is  given,  determines  whether  it 
operates  as  a  payment  of  the  debt,  (nn)  If  goods  be  consigned  in 
one  State  to  a  commission  merchant  in  another,  the  interest  he  may 
charge  is  determined  by  the  law  of  the  State  in  which  he  lives,  (no) 
The  acceptance  of  a  bill  is  a  contract  to  be  performed  in  and  be 
governed  by,  the  law  of  the  State  where  it  is  to  be  paid,  (np) 

Some  question  has  arisen  in  tiie  case  of  an  arrest  in  a  suit  on  a 
contract  made  where  the  arrest  would  not  have  been  permitted  by 
law ;  and  it  has  been  held,  that  the  right  to  arrest  would  be  that  only 
which  was  given  by  the  law  of  the  place  where  the  contract 
was  made,  (o)  It  seems,  however,  to  be  *  settled  otherwise,  *  590 
arrest  being  of  the  remedy  and  not  of  the  right  ( j?) 

(m)  This  rule  is  conBtantlj  userted,  to  exempt  it  from  attachment  upon  pro- 

not  only  1^  all  civilianB,  but  in  numerous  cess  against  the  transferrer,  is  unirersal 

cases  in  England  and  in  this  country,  in  its  application  to  all  personal  property 

Bee  Robinson  v.  Bland,  2  Burr.  1077 ;  I>e  actually  within  the  State. 

La   Vega  v.  Vianna,  1   B.  &  Ad.  284;  (n)  Andrews    v.    Herriot,  4    Cowen, 

Trimbey  v.  Vignier,  I  Bing.  N.  C.  151,  608,  overruling  Meredith  v.  Hinsdale,  2 

160;  British  Linen  Co.  v.  Drummond,  10  Caines,  802;   Bank  of  United  States  v. 

B.  &  C.  008;  Don  v.  Lippman,  6  Clark  Donally,  8  Pet.  801 ;  Douglas  v,  Oldham, 

ft  F.  1;  Nash  v.  Tupper,  1  Caines,  402;  6  N.  H.  160;   Thrasher  v,  Ererhart,  3 

Pearaall  v.  Dwight,  2  Mass.  84;  Smith  v,  Oill  &  J.  284;  Adams  v.  Kerr,  1  B.  &  P. 

SpinoUa,  2  Johns.  198;  Van  Reimsdyk  i;.  300 ;  Le  Roy  r.  Beard,  8  How.  451. 

Kane,!  Gallis.  374;  Lodffe  v.  Phelps,  1  (nn)  Pecker   v.   Kennison,  40  N.  H. 

Johns.  Cas.  139,  2  Caines's  Cas.  in  Error,  488. 

321 ;  Peck  r.  Hosier,  14  Johns.  340 ;  Jones  (no)  Cartwright  v.  Green,  47  Barb.  0. 

V.  Hook,  2  Rand.  303;  Wilcox  v.  Hunt,  (np)  Bright  v.  Judson,  47  Barb.  20. 

13  Pet.  378 ;  Pickering  v.  Fisk,  6  Vt.  102 ;  (o)  Such  at  least  has  been  understood 

Wood  p.  Watkinson,  17  Conn.  600.     But  to  be  the  decision  of  the  court  in  Melan 

in  Rice  et  at.  v.  Courtis,  32  Vt.  400,  Red-  v.  Fitzjames,  1  B.  &  P.  138.     We  would 

JUid,  C.  J.,  it  was  held,  that  the  local  rule  submit,  however,  that  the  judgment  of 

of  policy  in  that  State  requiring  a  com-  the  court  in  that  case  proceeded  on  a 

plete  change  of  possession,  in  case  of  the  different  ground.     It  was  an  action  oa 

transfer  of  personal  property,  in  order  an  instrument  executed  in  France.    The 


(p)  De  La  Vega  v.  Vianna,  1  B.  A  Ad.  Woodbridge  v.  Wright,  8  Conn.  623 ;  At- 

284;  imlay  v  Ellefsen,  2  East,  463;  Peck  water  v,  Townsend,  4  id.  47;  Smith  o. 

V.   Hosier,  14  Johns.   346;    Hinkley  v.  Healy,  id.  49;  Whittemore  v.  Adamt,  2 

Marean,  8  Mason,  88;  Titus  v.  Hobart,  6  Cowen,  020. 
id.  378 ;  Smith  v.  SpinoUa,  2  Johns.  198 ; 
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THE  LAW  OF  CONTRACTS. 


[part  n. 


So,  too,  limitation  and  prescription  are  applied  only  according 
to  the  law  of  the  forum.    At  least,  it  seems  quite  well  established, 


defendant  hayinff  been  held  to  bail,  a 
rule  was  obtained  calling  on  the  plaintiff 
to  show  caoBe  why  the  bail-bond  should 
not  be  given  up  to  be  cancelled,  on  the 
defendant's  entering  a  common  appear- 
ance. At  the  hearing  an  affldavit  of  a 
French  counsellor  was  produced,  stating, 
that  by  the  law  of  France,  *'  not  only  the 
person  of  the  contractor  or  grantor  was 
not  engaged  or  liable,  but  it  was  not  even 
permitted  to  the  party  contracting  to 
stipulate  that  liis  body  should  be  arrested 
or  imprisoned  by  reason  of  a  deed  of 
that  sort."  After  argument,  the  court 
made  the  rule  absolute,  Heath,  J.,  dissent- 
ing. But  it  seems  clear,  from  the  opin- 
ions delivered,  that  Evre,  C.  J.,  and 
Booke,  J.,  who  constituted  a  majority  of 
tlie  court,  went  upon  the  ground  that  the 
instrument  in  question  did  not,  according 
to  the  law  of  France,  contain  any  penonal 
obligationf  and  did  not  authorize  anpr  pro- 
ceedings in  penonam^  but  only  m  rem. 
And  it  was  upon  this  point  that  Heath, 
J.,  differed  from  them.  Eyre,  C.  J.,  said : 
"If  it  appears  that  this  contract  creates 
no  personal  obligation,  and  that  it  could 
not  be  sued  as  such  by  the  laws  of 
France,  on  the  principle  of  preventing 
arrests  so  vexatious  as  to  be  an  abuse  of 
the  process  of  the  court,  there  seems  to 
be  fair  ground  on  which  the  court  may 
interpose  to  prevent  a  proceeding  su  op- 
pressive as  a  personal  arrest  in  a  foreign 
country,  at  the  commencement  of  a  suit 
in  a  case  which,  as  far  as  we  can  judge 
at  present,  authorizes  no  proceeding 
agamst  the  person  in  the  country  in 
which  the  transaction  passed.  If  there 
could  be  none  in  France,  in  my  opinion 
there  can  be  none  here.  I  cannot  con- 
ceive that  what  is  no  personal  obligation 
in  the  country  in  which  it  arises,  can  ever 
be  raised  into  a  personal  obligation  by 
the  laws  of  another.  If  it  be  a  personal 
obligation  there,  it  must  be  enforced 
here  in  the  mode  pointed  out  by  the  law 
of  this  country ;  but  what  the  nature  of 
the  obligation  Is  roust  be  determined  by 
the  law  of  the  country  where  it  was 
entered  into,  and  then  this  country  will 
apply  its  own  law  to  enforce  it"  Heaih, 
J.,  said:  "This,  on  consideration,  does 
seem  to  me  to  be  a  personal  contract,  and 
if  it  be  BO,  I  have  not  the  least  doubt 
that  the  defendant  should  be  held  to  bail. 
That  being  the  case,  we  ail  agree,  that 
in  comtndng  contracts,  we  must  be  gov- 
erned by  the  laws  of  the  country  in 
which  they  are  made ;  for  aU  contracts 
have  a  reference  to  such  laws.   Bat  when 
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we  come  to  remedies  it  is  another  thing ; 
thev  must  be  pursued  by  the  means 
which  the  law  points  out  where  the  party 
resides.  The  laws  of  the  country  where 
the  contract  was  made  can  only  have  a 
reference  to  the  nature  of  the  contract, 
not  to  the  mode  of  enforcing  it  Who- 
ever comes  into  a  country  voluntarily 
subjects  himself  to  all  the  laws  of  that 
country,  and  therein  to  all  the  remedies 
directed  by  those  laws,  on  his  particular 
engagements."  Ro(^,  J.:  "I  entirely 
agree  with  my  Lord  Chief  Justice. 
Though  the  contract,  on  the  face  of  it, 
may  seem  to  bind  the  person  of  the  Doke 
de  Fitzjames,  by  the  words  '  binding  him- 
self,' £c.,  yet  being  made  abroad,  we 
must  consider  how  it  would  be  under- 
stood in  the  country  where  it  was  made. 
According  to  the  affidavit  which  has 
been  produced  on  one  side,  and  not  con- 
tradicted by  the  other,  this  contract  is 
considered  in  France  as  not  affecting  the 
person.  Then  what  does  it  amount  to  ? 
It  is  a  contract  that  the  duke's  estate 
shall  be  liable  to  answer  the  demand,  but 
not  his  person.  If  the  law  of  France 
has  said  that  the  person  shall  not  be 
liable  on  such  a  contract,  it  is  the  same 
as  if  the  law  of  France  had  been  ex- 
pressly asserted  in  the  contract.  If  it 
had  been  specially  agreed  between  the 
parties  not  to  consider  the  duke's  person 
liable,  and  under  those  circumstances  he 
had  come  over  here,  there  would  have 
been  no  difference  between  us ;  for  if  it 
were  agreed  there  that  the  person  should 
not  be  liable,  it  would  not  be  tiable  here. 
Now,  as  far  as  I  can  understand  the  con- 
tract, this  is  the  true  meaning  of  it  The 
defendant  is  not  bound  by  the  mere 
words  of  the  contract,  but  has  a  right  to 
explain  by  affidavit  how  it  would  be  con- 
sidered in  France.  With  the  explana- 
tion given  I  am  satisfied,  and  being 
satisfied  with  it,  I  think  the  defendant 
should  be  permitted  to  enter  a  common 
appearance. '  Such  was  also  understood 
to  be  the  turning-point  of  the  case  by 
Adair,  Serjeant,  who  showed  cause 
against  the  rule.  "  This  rule,"  said  he, 
"  was  granted  in  order  to  ascertain 
whether  the  security  in  question  was  that 
kind  of  security  which  imported  a  rem- 
edy against  the  person  of  the  defendant, 
or  whether  it  was  only  in  the  nature  of  a 
mortgage  on  his  estate.  If  this  be  a 
mere  security,  affecting  the  land  and 
personal  property  only  of  the  defendant, 
and  if  it  so  appears  on  the  face  of  it.  the 
court  will  attend  to  that  drcamttanoe. 
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that  a  foreigner,  bringing  an  action  on  a  debt  which  is  barred  by 
lapse  of  time  in  the  State  where  it  is  sued,  but  would  not  be  at 
home,  is  bound  by  the  law  of  the  forum,  and  cannot  recover  pay- 
ment, (q)  The  general  reason  is,  that  all  States  make  their  laws 
of  place  to  prevent  oppressive  and  wasteful  litigation  within  their 
jurisdiction,  and  have  a  right  to  determine,  for  all  who  resort  to 
their  tribunals,  how  soon  after  the  debt  is  due  the  creditor  must 
claim  it  or  lose  it.  But  the  question  which  might  arise,  if  the  ac- 
tion would  be  barred  if  brought  in  the  place  of  the  contract,  but 
is  not  barred  by  the  law  of  the  forum,  whether  the  shorter  limita- 
tion, being  that  by  the  law  of  the  place  of  contract,  shall  now  pre- 
vail, is  not  so  well  settled.  We  should  say,  however,  in  this  as  in 
the  former  case,  the  law  of  the  forum  must  govern,  on  the  general 
ground  that  the  whole  question  of  limitation  or  prescrip- 
tion is  one  of  process  and  *  remedy,  and  not  of  right  and  *  591 
obligation,  (r)  ^    Thus,  it  seems  to  be  decided,  that  the 

But  if  I  can  show  that  it  is  a  penonal  Jado,  and  declare  it  a  nullity  after  the 
eecority  affecting  the  person  and  follow-  lapse  of  the  prescribed  period,  and  the 
ing  it  erery  where,  whatever  may  be  the  parties  are  resident  within  the  jnrisdio- 
law  of  France  as  to  the  form  of  pro-  tion  daring  the  whole  of  that  period,  so 
ceeding,  yet  when  the  party  is  f oana  in  that  it  has  actually  and  fully  operated 
this  or  any  other  country,  he  may  be  upon  the  case,  under  such  circumstances 
proceeded  against  according  to  the  rules  the  question  might  properly  arise,  whetb- 
and  practice  of  the  country  in  which  he  er  such  statutes  of  limitation  or  prescrip- 
ts resident/'  tion  may  not  afterwards  be  set  up  in  any 
(q)  British  Linen  Co.  r.  Drummond,  other  country  to  which  the  parties  may 
10  B.  &  C.  903 ;  Van  Beimsdyk  v,  Kane,  remove,  by  way  of  extinguishment  or 

1  Oallis.  871 ;  Le  Boy  v.  Crowntnshield,  transfer  of  the  claim  or  title.    This  is  a 

2  Mason,  161 ;  Nash  v,  Tupper,  1  Caines,  point  which  does  not  seem  to  hare  re- 
402 ;  Bank  of  United  States  v.  Donnally,  ceived  as  much  consideration  in  the  de- 
S  Pet.  861 ;  Buggies  v.  Keeier,  3  Johns,  cisions  of  the  common  law  as  it  would 
2d3 ;  Decouche  v.  Savetier,  8  Johns.  Ch.  seem  to  require."  In  Don  v.  Lippman, 
100 ;  Lincoln  v.  Battelie,  6  Wend.  475 ;  6  Clark  &  F.  16,  Lord  Brougham  speaks 
M'JEUmoyle  v.  Cohen,  18  Pet.  312;  Thibo-  of  this  as  an  excellent  distinction.  And 
deau  V,  Lerassuer,  86  Me.  862.  it  is  approved  of  by  Tindal,  C.  J.,  in 

(r)  Williams  v.  Jones,  13  East,  480 ;  Huber  v.  Steiner,  2  Bing.  N.  C.  202.    But 

Medbury  v.  Hopkins,  8  Conn.  472;  Van  in  Bulger  v.  Roche,  11  Pick.  86,  where  a 

Reimsdyk  v.  Kane,  1  (Sallis.  371 ;  Le  Roy  debt  was  contracted  in  a  foreign  country, 

t*.  Crownmshteld,  2  Mason,  161 ;  Huber  between  subjects  thereof,  who  remained 

V.  Steiner,  2  Bing.  N.  C.  202 ;  Decouche  v.  there  until  the  debt  became  barred  bv 

Savetier,  8  Johns.  Cb.  190 ;  Bumles  v.  the  law  of  limitations  of  such  country,  it 

Keeier,  3  Johns.  268 ;  Pearsall  v,  Dwight,  was  held,  that  such  debt  could  be  recov- 

2  Mass.  84.    Mr.  Justice  Story,  in  his  ered  in  Massachusetts,  the  action  having 

Conflict  of  Laws,  §  582,  takes  this  dis-  been  brought  within  six  years  after  the 

tinction.    **  Suppose  the  statutes  of  limi-  parties  came  into  that  commonwealth, 

tation  or  prescription  of  a  partioular  And  Shaw,  C.  J.,  said :  "  That  the  law  of 

oonntiy  do  not  only  extinguish  the  ri^ht  limitation  of  a  foreign  country  cannot  of 

of  action,  but  the  claim  or  title  itself,  %pao  itself  be  pleaded  as  a  bar  to  an  action  in 

1  A  creditor  whose  claim  has  been  barred  under  a  State  statute  declaring  that  all 
demands  against  esutes  of  deceased  persons  not  legally  exhibited  within  two  years 
after  the  granting  of  the  first  letters  of  administration  *'  shall  be  forever  barred,'^  can- 
not take  out  letters  of  administration  and  sadsfv  his  claim  out  of  real  estate  of  the 
deceased  in  another  State.    Wemse  v.  Hall,  101  IlL  423. 
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*  592    section  of  the  statute  of  frauds,  providing  *  that  certain 
agreements  shall  not  be  enforced  unless  in  writing,  if  made 
not  to  he  performed  within  a  year,  does  not  make  the  contract 
void,  but  is  a  law  of  remedy  only ;  and  therefore  such  a  contract 

made  abroad,  where  it  may  be  enforced  because  there  is  no  such 

law,  cannot  be  enforced  here  or  in  England  where  that  law  pre- 
vails. (») 

So  the  courts  of  one  State,  where  a  note  is  sued,  will  not  enforce 
the  laws  of  set-off  of  another  State  where  it  was  made,  (t) 

this  commonwealth  seems  conceded,  and  For  instance,  if  this  action  accrued  in 
is  indeed  too  well  settled  by  aathority  to  Nova  Scotia,  in  1821,  and  the  plaintiff  or 
be  drawn  in  question.  Bryne  v.  Crown-  defendant  had  left  that  country  in  1S25, 
inshield,  17  Mass.  66.  The  authorities,  within  six  years,  in  1S28,  after  the  lapse 
both  from  the  cItU  and  the  common  law,  of  six  years,  the  action  would  be  as  ef- 
concur  in  fixing  the  rule,  that  the  nature,  fectually  barred,  and  the  remedy  extin- 
yalidity,  and  construction  of  contracts  is  guished  there,  as  if  both  had  continued 
to  be  determined  by  the  law  of  the  place  to  reside  in  Halifax  down  to  the  same 
where  the  contract  is  made,  and  that  all  period.  So  that  when  the  parties  met 
remedies  for  enforcing  such  contracts  are  here  in  1829,  so  far  as  the  laws  of  that 
regulated  by  the  law  of  the  place  where  country,  by  taking  away  all  legal  rem- 
such  remedies  are  pursued.  Whether  a  edy,  could  affect  it,  the  debt  was  eztin- 
law  of  prescription  or  statute  of  limita-  guished,  and  that  equally  whether  they 
tion,  which  takes  away  every  legal  mode  had  both  remained  under  the  iurisdictioD 
of  recovering  a  debt,  shall  be  considered  of  those  laws  till  the  time  of  limitation 
as  dfecting  the  contract  like  payment,  had  elapsed,  or  whether  either  or  both 
release,  or  Judgment,  which  in  effect  ex-  had  previously  left  it  The  authorities 
tinguish  the  contract,  or  whether  they  referred  to,  therefore,  must  be  held  ap- 
are  to  be  considered  as  affecting  the  pUcable  to  a  case  where  both  parties  were 
remedy  only  by  determining  the  time  subject  to  the  jurisdiction  of  a  foreign 
within  which  a  particular  mode  of  en-  State,  when  the  bar  arising  from  its  stat- 
forcing  it  shall  be  pursued,  were  it  an  ute  of  limitations  attached.  The  same 
open  question,  might  be  one  of  some  diffl-  conclusion  results  from  the  reason  upon 
culty.  It  was  ably  discussed  upon  gen-  which  these  cases  proceed,  which  is,  that 
eral  principles  in  a  late  case  (Le  Roy  v.  statutes  of  limitation  affect  only  the  time 
Crowninshield,  2  Mason's  Rep.  161),  be-  within  which  a  legal  remedy  must  be 
fore  the  Circuit  Court,  in  which,  however,  pursued,  and  do  not  affect  the  nature, 
it  was  fully  conceded,  by  the  learned  validity,  or  construction  of  the  contract, 
judge,  upon  a  full  consideration  and  re-  This  reason,  whether  well  founded  or  not, 
view  of  all  the  authorities,  that  it  is  now  applies  equally  to  cases  where  the  term 
to  be  considered  a  settled  question.  A  of  limitation  has  elapsed,  when  the  par- 
doubt  was  intimated  in  that  case,  whether,  ties  leave  the  foreign  State,  as  to  those 
if  the  parties  had  remained  subjects  of  where  it  has  only  begun  to  run  before 
the  foreign  country  until  the  term  of  lim-  they  have  left  the  State,  and  elapses 
itation  had  expired,  so  that  the  plaintiff's  afterwards."  And  see  Horton  v.  Homer, 
remedy  would  have  been  extinguished  16  Ohio,  146 ;  Pratt  v.  Hubbard,  1  Greene 
there,  such  a  ftate  of  facts  would  not  (Iowa),  19;  Hale  o.  Lawrence,  1  N.  J. 
have  presented  a  stronger  case,  and  one  714;  Beardsley  v.  Southmayd,  8  Green, 
of  more  serious  difficulty.  Such  was  the  171 ;  Townsend  v.  Jennison,  9  How.  407 ; 
case  in  the  present  instance ;  but  we  Nichols  v.  Rogers,  2  Paine,  C.  C.  487 ; 
think  it  sufficient  to  advert  to  a  well-set-  Henrv  v.  Sargeant,  18  N.  H.  321 ;  BCartin 
tied  rule,  in  the  construction  of  the  stat-  v.  Hill,  12  Barb.  681.  Also,  Ohio  Civil 
ute  of  limitations,  to  show  that  this  cir-  Code  (1868),  {22;  Indiana  Civil  Code 
cumstance  can  make  no  difference.  The  (1862),  §  216 ;  iowa  Code  (1861).  §  1666. 
rule  is  this,  that  where  the  statute  has  {$)  Leroux  v.  Brown,  12  C.  B.  801, 14 
begun  to  run,  it  will  continue  to  run,  no^  Eng.  L.  &  Eq.  247.  See  the  case  stated, 
withstanding  the  intervention  of  any  im-  post^  vol.  iii.  p.  *  67,  n.  (w) 
pediment,  wTiich,  if  it  had  existed,  when  (0  Bank  of  Galliopolis  v,  Trimble,  6 
the  cause  of  action  accrued,  would  have  B.  Mon.  690. 
prevented  the  operation  of  the  statute. 
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In  some  of  our  States,  as  in  Iowa,  Indiana,  and  Ohio,  there  are 
statute  provisions  that  actions  shall  not  be  maintained  in  their 
courts,  if  they  would  have  been  barred  by  the  statutes  of  limita- 
tions where  the  cause  of  action  arose. 

If  one  holds  personal  property  by  adverse  title,  long  enough  to 
acquire  a  title  to  it  in  that  way  by  the  law  of  prescription  of  the 
place  where  he  holds  it,  and  afterwards  removes  with  the  property 
to  a  place  where  the  prescription  necessary  to  give  title  is  longer, 
the  original  owner  cannot,  as  it  seems,  maintain  his  title  in  this 
new  place,  but  is  bound  by  the  prescription  of  the  former 
place,  (u) 


SECTION  vn. 


OP  PORHON  MARBIA0E8. 

It  seems  to  be  generally  admitted,  and  is  certainly  a  doctrine 
of  English  and  American  law,  that  a  marriage  which  is 
valid  *  in  the  place  where  it  is  contracted  is  valid  every-    *  593 
where,  (y)    The  necessity  and  propriety  of  this  rule  are 

(m)  Beckford  v.  Wade,  17  Ves.  87.  bj  reason  of  one  of  them  being  a  white 

And  see  Shelby  v.  Gay,  11  Wheat  861.  person  and  the  other  a  negro,  went,  for 

(v)  In  England  this  may  be  considered  the  express  purpose  of  evading  the  law. 
an  establish^  law,  at  least  since  1768,  into  Rliode  Island,  where  sach  marriages 
when  the  case  of  Compton  v.  Bearcroft  are  allowed,  and  were  there  married,  and 
was  decided.  That  case  is  thos  stated  in  immediately  returned,  it  was  heid,  that 
Boiler's  Nisi  IMus,  pp.  118,  114:  "The  the  marriage,  being  good  in  Rhode  Island, 
appeUant  and  respondent,  both  English  was  good  in  Massachusetts.  And  Parker, 
subjects,  and  the  appellant  being  under  C.  J.,  said :  "  According  to  the  case  set- 
age,  ran  away,  witbout  the  consent  of  tied  in  England  by  the  ecclesiastical  court, 
her  guardian,  and  were  married  in  Scot-  and  recognized  by  the  courts  of  common 
land,  and  on  a  suit  brought  in  the  spirit-  law,  the  marriage  is  to  be  held  valid  or 
ual  court  to  annul  the  marriage,  it  was  otherwise  accorJing  to  the  laws  of  the 
kUden  that  the  marriage  was  good."  An  place  where  it  is  contracted ;  although 
account  of  this  case  wUl  be  found  also  in  the  parties  went  to  the  foreign  country 
Middleton  v.  Janverin,  2  Hagg.  Consist,  with  an  intention  to  evade  the  laws  of 
R.  443.  The  case  of  Conway  v,  Beazley,  their  own.  This  doctrine  is  repugnant  to 
8  Hagg.  Consist  R.  639,  has  been  sup-  the  general  principles  of  law  relating  to 
posed  to  hold  an  opposite  doctrine ;  but  contracts ;  for  a  fraudulent  evasion  of 
this  case  only  decides  that  a  Scotch  di-  the  laws  of  the  country  where  the  parties 
vorce,  where  the  husband  and  wife  were  have  their  domicil  could  not,  except  in 
domiciled  in  England  at  the  time,  and  had  the  contract  of  marriage,  be  protected 
been  married  in  England,  is  void  there,  under  the  general  principle.  Tnus,  par- 
See  remarks  on  this  case  in  Bishop's  val-  ties  intending  to  make  a  usurious  i>ar- 
uable  work  on  Marriage  and  Divorce,  gain  cannot  give  validity  to  a  contract, 
l§  127, 128.  The  same  rule  is  generally  in  which  more  than  the  lawful  interest 
Kid  in  this  country.  Thus,  in  Med  way  of  their  country  is  secured,  by  passing 
V.  Needham,  16  Mms.  157,  where  parties  into  another  territory  where  there  may 
Incapable  by  the  law  of  Massachusetts,  be  no  restriction  of  interest,  or  where  ft 
of  contracting  marriage  with  each  other,  la  ettablished  at  a  higher  rate,  and  there 

728 


*  594              THB  LAW  OP  C0NTBACT8.  [PABT  U. 

*  594    80  obvious  and  so  *  stringent,  that  it  can  hardly  be  called 
in  question.    Nevertheless  it  must  be  sul)ject  to  some  quali- 

executing  a  contract  before  agreed  upon,  to  sound  principle,  it  may  be  expected 
The  exception  in  favor  of  marriages  so  that  the  legislature  wiU  explicitly  enact, 
contracted  must  be  founded  on  principles  that  marriages  contracted  within  another 
of  policy,  with  a  view  to  prevent  the  dis-  State,  which  if  entered  into  here  would 
astrous  consequences  to  the  issue  of  such  be  roid,  shall  have  no  force  within  this 
marriages,  as  well  as  to  avoid  the  public  Commonwealth.  But  it  is  a  subject  which 
mischief  which  would  result  from  the  whenever  taken  into  consideration,  will 
loose  state  in  which  people  so  situated  be  found  to  require  the  exercise  of  the 
would  Uve."    So  in  Putnam  v.  Putnam,  highest  wisdom."    This  judgment  was 
8  Pick.  488,  where  parties,  both  resident  pronounced  in  1829.    But  in  1885,  at  the 
in  Massachusetts,  where  one  of  them  hav-  time  of  the  passage  of  the  Revised  Stat- 
ing been  divorced  for  his  adultery,  was  utes,  the  le^sUture  interfered  by  enact* 
therefore  prohibited  under  a  general  stat-  ing  as  follows :  "  When  any  persons,  resi- 
ute  from  contracting  marriage  while  his  dent  in  this  State,  shall  undertake  to 
late  wife  was  living,  went,  in  order  to  contract  a  marriage,  contrary  to  the  pre- 
evade  this   statute,   into  the   adjoining  ceding  provisions  of  this  chapter,  and 
State  of  Connecticut,  where  no  such  pro-  shall,  in  order  to  evade  those  provisions, 
hibition  existed,  and  were  there  married,  and  with  an  intention  of  returning  to  re- 
and  immediately  returned,  the  marriage  side  in  this  State,  go  into  another  State 
was  held  to  be  good  in  Massachusetts,  or  country,  and  there  have  their  mar- 
Parker,  C.  J.,  in  delivering  the  Judgment  riage  solemnized,  and  shall  afterwards 
of  the  court,  after  referring  to  the  case  return  and  reside  here,  such  marriage 
of  Med  way  v.  Needhsrm,  said :  "  This  de-  shall  be  deemed  void  in  this  State."   Rev. 
dsion  covers  the  whole  ground  of  the  Stat  ch.  76,  sect  0.    As  to  what  cases 
present  case,  and  to  decide  this  against  this  statute  embraces,  see  Sutton  v.  War- 
the  petitioner  would  be  to  overrule  that  ren,  10  Met  461 ;  Commonwealth  r.  Hunt, 
decision.    The  court  were  aware  of  all  4  Cush.  40.    The  case  of  Williams  r. 
the  objections  to  the  doctrine  maintained  Oates,  5  Ired.  586,  contains  a  doctrine  ma- 
in that  case,  and  knew  it  to  be  vexaia  terially  different  from  that  of  the  Massa- 
qutjMiio  among  civilians ;  but  they  adopted  chusetts  cases  above  cited.    That  was  a 
the  rule  of  the  law  of  England  on  this  petition  by  the  plaintiff,  as  widow  of  the 
subject,  on  the  same  ground  it  was  adopted  defendant's  intestate,  for  an  allowance 
there,  namely,  the  extreme  danger  and  out  of  his  estate.    It  appeared  that  the 
difficulty  of  vacating  a  marriage,  which  plaintiff  had  formerly  intermarried  with 
by  the  laws  of  the  country  where  it  was  one  Allen  in  North  Carolina,  both  being 
entered  into  was  valid.    The  condition  domiciled  there.  Ber  husband  afterwards 
of  parties  thus  situated,  the  effect  upon  instituted  a  suit  against  her  for  a  di- 
their  innocent  offspring,  and  the  outrage  vorce  for  cause  of  adultery  on  her  part, 
to   public   morals,  were    considered    as  in  which  there  was  a  decree  divorcing 
strong  and  decisive  reasons  for  giving  him  a  vinculo  matrimonii.    Af terwuds  the 
place  to  the  laws  of  the  foreign  country,  plaintiff  and  the  defendant's  intestate, 
not  merely  on  account  of  comity,  for  that  both  being  citizens  of  North  Carolina,  and 
would  not  be  offended  by  declaring  null  domiciled  there,  with  the  purpose  of  evad- 
a  contract  made  in  violation  of  the  laws  ing  the  laws  of  that  State,  which  prohib- 
of  the  State  in  which  tlie  parties  lived,  ited  her  from  marrying  again,  went  into 
by  evasion,  but  from  general  policy ;  nor  South  Carolina  and  there  intermarried, 
will  the  same  principle  be  necessarily  ap-  according  to  the  laws  of  that  State,  and 
plied  to  contracts  of  a  different  nature,  —  immediately  returned  to  North  Carolina, 
usurious,  gaming,  or  others  made  unlaw-  and  continued  to  live  there  for  several 
f ul  by  statute  or  common  law ;  for  com-  years  as   husband  and  wife,  until  the 
ity  will  not  require  that  the  subjects  of  death  of  the  intestate.    And  the  Supreme 
one  country  shall  be  allowed  to  protect  Court  of  North  Carolina  held  this  latter 
themselves  in  the  violation  of  its  laws,  by  marriage  to  be  void.    Ruffin,  C.  J.,  said : 
assuming  obligations  under  another  juris-  "  It  is  unquestionable,  that  if  this  second 
diction,  purposely  to  avoid  the  effect  of  marriage,  in  this  case,  had  been  oele- 
those  laws.    The  law  on  this  subject  hav-  brated  in  this  State,  it  would  have  sub- 
ing  been  declared  by  this  court  ten  years  jected  the  plaintiff  to  the  pains  of  big- 
ago,  in  the  case  before  cited,  it  is  binding  amy,  and  would  have  been  void.    The 
upon  us  and  the  community,  until  the  case  stands,  as  to  her,  precisely  as  if  there 
legislature  shall  see  fit  to  alter  it    If  it  never  had  been  a  divorce ;  and,  pro  hoc 
shall  be  found  inconvenient,  or  repugnant  vice,  the  first  maRiaga  ii  lUU  subaisting. 
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fication.    A  marriage  made  elsewhere  *  would  not  be  ac*    *  595 
knowledged  as  vaUa  in  a  State  the  law  of  which  forbade  it 


We  coDoeiye  the  second  marriage  ac- 
quires DO  force  hy  the  celebration  of  it 
having  been  in  South  Carolina.  We  have 
been  at  some  loss  to  determine  in  what 
sense  we  are  to  understand  the  phrase  in 
the  case,  that  the  parties  married  in  South 
Carolina, '  according  to  the  laws  of  that 
State.'  We  suppose  it  was  meant  to  say 
thereby  merely  that  the  ceremony  was 
duly  celebrated  with  the  formalities,  and 
by  the  persons,  and  with  the  witnesses, 
there  requisite  to  constitute  a  marriage. 
It  would  be  great  injustice  to  our  sister 
State  to  assume  that  by  her  laws  her 
own  citizens  can  marry  a  second  time,  a 
former  marriage  not  being  dissolved  by 
death  or  divorce;  or  that  she  makes  it 
lawful  for  citizens  of  other  States,  who 
have  married  at  home,  and  by  their  do- 
mestic laws  cannot  many  a  second  time, 
to  leave  their  own  State  and  go  into 
South  Carolina  expressly  to  evade  their 
own  laws,  and,  without  acquiring  a  domi- 
cil  in  South  Carolina,  contract  a  mar- 
riage there.  We  cannot  suppose  that 
South  Carolina  allows  of  polygamy,  ei- 
ther by  her  own  citizens  or  those  of  any 
other  country.  Therefore  we  might  cut 
the  case  short  at  that  point,  upon  the 
presumption  that,  the  contrary  not  ex- 

{»res8ly  appearing,  the  law  of  South  Caro- 
ina  does  not  tolerate  this  nurriage  more 
than  our  own  law  does.  Indeed,  we  be- 
lieve that  in  truth  she  does  not  so  much, 
as  we  have  been  informed  that  she  grants 
no  divorcee.  But  if  it  were  otherwise, 
we  should  still  hold  the  marriage  void. 
We  do  not  undertake  at  present  to  say 
what  might  be  the  effect  of  a  marriage 
of  a  person,  in  the  situation  of  this  plain- 
tiff, contracted  in  another  State  in  which 
she  had  become  bona  fide  domiciled.  .  .  . 
The  case  before  us  is  not  one  of  a  domi- 
cil  out  of  North  Carolina,  but  it  is  stated 
that  the  parties  were  domiciled  here,  and 
went  to  South  Carolina  in  fraud  of  our 
law.  Now  if  the  law  of  South  Carolina 
allow  of  such  a  marriage,  and  alUiough 
it  be  true  that  generallv  marriages  are  to 
be  judged  by  the  lex  loci  contr<ictuSt  yet 
every  country  must  so  far  respect  its  own 
laws,  and  their  operation  on  its  own  citi- 
zens, as  not  to  allow  them  to  be  evaded 
by  acts  in  another  country  purposely  to 
defraud  them.  It  cannot  allow  such  acts 
abroad,  under  the  pretence  that  they 
were  lawful  there,  to  defeat  its  own  laws 
at  home,  in  their  operation  upon  persons 
within  her  own  territory.  If  a  person 
contract  marriage  here,  and,  living  the 
other  party,  be  goes  to  Turkey,  and  mar- 


ries half  a  dozen  wives,  contrary  to  the 
laws  of  this  State,  it  would  be  impossible 
that  we  could  give  up  our  whole  policy 
regulating  marriages  and  inheritances, 
and  allow  all  those  women  and  children 
to  come  in  here,  as  wives  and  heirs,  with 
the  only  true  wife  and  lieirs  according  to 
our  law.  And  it  would  be  yet  more  clear, 
if  two  persons  were  to  go  from  this  coun- 
try to  Turkey,  merely  for  the  sake  of 
getting  married  at  a  place  in  which  poly- 
gamy is  lawful,  and  then  coming  back 
to  the  place  where  it  is  not  lawful.  .  .  . 
Certainly  every  countrv  should  be  dis- 
posed to  respect  the  laws  of  another 
country ;  but  not  more  than  its  own. 
That  ought  not  to  be  expected.  If  a 
Turk  with  two  wives  were  to  come  here, 
we  would  administer  to  them  the  justice 
due  to  the  relations  contracted  by  them 
at  home.  But  an  American  marries  at 
home,  where  plurality  of  wives  is  ex- 
cluded, and  then,  contrary  to  his  eng^age- 
ment  with  that  wife,  takes  another,  where 
a  plurality  of  wives  is  tolerated,  and  the 
first  wife  claims  the  benefit  of  the  law  of 
her  own  country  from  the  courts  of  her 
own  country,  while  the  second  wife  claims 
from  the  same  courts  the  immunities  and 
rights  conceded  to  her  in  the  law  of  her 
original  country.  These  claims  are  in- 
compatible, and  one  only  can  be  granted ; 
and  it  is  easy  to  see  that  the  obligations 
arising  out  of  the  first  contract  are  to  be 
sustained  by  the  country  in  which  they 
were  assumed ;  and  that  our  courts  must 
hold  the  second  marriage  void  in  our 
law,  which  denied  the  capacity  to  con- 
tract it.  For  the  same  reason  we  must 
obey  the  positive  injunction  of  our  stat- 
ute, which  applies  to  this  case."  —  In 
Dickson  v.  Dickson,  1  Yerg.  110,  which 
was  a  petition  for  dower,  it  appeared  that 
the  pAintiff  had  formerly  been  married 
in  Kentucky,  and  had  been  there  divorced, 
she  being  the  offending  party.  She  af- 
terwards removed  to  Tennessee  and  was 
married  again,  her  former  husband  liv- 
ing. It  further  appeared,  that,  by  the 
law  of  Kentucky,  a  divorce  obtained  in 
that  State  does  not  release  the  offending 

Earty  from  the  pains  and  penalties  of 
igamy,  if  he  or  she  afterwards  marry. 
Under  these  circumstances  the  question 
arose  whether  the  second  marriage  should 
be  held  valid  by  the  courts  of  Tennessee. 
And  it  was  held  that  it  should.  Catron,  J., 
said :  "  Mary  May  was  legally  divorced 
from  her  husband,  Benjamin  May,  by  the 
Union  Circuit  in  Kentucky ;  being  a  court 
of  competent  jurisdiction  over  the  sab- 
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*  596  as  incestuous ;  (tr)  ^  although  a  question  *  might  be  made 
whether  it  would  be  held  incestuous,  so  far  as  to  avoid  the 
marriage,  if  within  the  degrees  prohibited  by  the  law  of  the  State 
in  which  the  question  arose,  or  only  if  it  be  between  kindred  who 
are  too  near  to  marry  by  the  law  of  the  civilized  world,  (x)  Thus, 
if  it  be  the  law  in  England  that  a  man  shall  not  marry  the  sister 
of  his  deceased  wife,  the  validity  of  such  a  marriage  contracted 
abroad  might  be  determined  in  England  by  a  reference  to  the 

Ject-matter  and  the  partiea  —  the  decree  ciple  of  law  that  any  contract  which  rio 
diasolying  the  marriage  10  conclusive  on  lates  the  penal  laws  of  the  country  where 
aU  the  world.  The  statute  of  Kentucky  made  shaU  be  void.  The  inquiry  with 
provides,  that  the  offending  party  (the  this  court  is  not,  however,  nor  cannot  be, 
petitioner  in  this  case)  shall  not  be  re-  whetlier  the  laws  of  Kentucky  have  been 
leased  from  the  marriage  contract,  but  violated  by  this  second  marriage, — bat 
shall  be  subject  to  all  the  pains  and  pen-  have  our  own  laws  been  violated  ?  The 
alties  of  bigamy.  It  is  impossible,  in  the  act  of  1820,  ch.  18,  against  bigamy,  de- 
nature of  things,  that  all  the  relations  of  clares  it  felony  for  any  person  to  marry 
wife  shall  exist  when  she  has  no  hus-  having  a  former  husband  or  wife  living- 
band;  who,  as  soon  as  the  decree  dis-  Mary  May  had  no  husband  living,  and  is 
solving  the  marriage  was  pronounced,  not  guilty  of  bigamy  by  our  statute ;  nor 
was  an  unmarried  and  single  man,  freed  has  she  violated  the  sanction  of  any 
from  all  connections  and  relations  to  his  penal  law  of  this  State."  See  further, 
former  wife ;  and  equally  so  was  the  pe-  on  the  proposition  stated  in  the  text, 
titioner  freed  from  all  marriage  ties  and  Scrimshire  v.  Scrimshire,  2  Hagg.  Con- 
relations  to  Benjamin  May,  in  reference  sist.  R.  306;  Herbert  v,  Herbert,  id.  263^ 
to  whom  she  stood  like  unto  every  man  3  Phillim.  68 ;  Swift  v.  Kelly,  3  Knapp, 
in  the  community.  Therefore,  he  has  no  267 ;  Munro  v.  Saunders,  6  Blig h,  4o8 ; 
right  to  complain  of  the  second  mar^  State  v.  Patterson,  2  Ired.  346 ;  FomshiU 
riage.  Who  has  ?  Not  the  common-  v.  Murray,  1  Bland,  Ch.  479 ;  Dumaresly 
wealth  of  Kentucky,  whose  penal  laws  v,  Fishly,  8  A.  K.  Marsh.  368;  Wall  r. 
cannot  extend  beyond  her  own  territorial  Williamson,  8  Ala.  48 ;  Lacon  i*.  Hig- 
jurisdiction,  and  cannot  be  executed  or  gins,  8  Stark.  178;  Morgan  r.  McGhee, 
noticed  in  this  State,  where  tlie  second  6  Humph.  13. 

marriage  took  place,  and  the  violation  (w)  Greenwood  v.  Curtis,  6  Mass.  368, 

of  said  laws  was  effected.    Had  Mary  378;  Sneed  v.  Ewing,  6  J.  J.  Marsh.  460, 

Mav  married  a  second  time  in  Kentucky,  489 ;  Sutton  r.  Warren,  10  Met  461.    And 

such  second  marriage  would  not  be  void  see  Wightman  v.  Wightman,  4  Johns.  Ch. 

because  she  continued  the  wife  of  Ben-  843. 

jamin  May,  but  because  such  second  mar-  (x)  See  Sutton  v.  Warren,  10  Met. 

nage  in  that  State  would  have  been  in  461,  and  Bonham  v^  Badgley,  2  Oilman, 

Tioiation  of  a  high  penal  law  against  622,  as  cited  ante,  p.  *  82  n.  (^). 
bigamy ;  and  it  being  a  well-settled  prin- 

^  Where  Portuguese  first  cousins  were  married  in  England  according  to  English  law, 
and  returning  to  Portugal  did  not  cohabit  as  husband  and  wife,  such  marriages  there 
being  illegal,  as  incestuous,  unless  dispensation  is  granted,  it  was  held  that,  the  parties 
bcin^  by  the  law  of  the  country  of  their  domicU  under  a  nersonal  disability  to  contract 
marriage,  their  marriage  ought  to  be  declared  void,  oottomayor  v.  De  Barros,  3 
P.  D.  1.  "  As  in  other  contracts,  so  in  that  of  marriage,  personal  capaciQr  must  depend 
on  the  law  of  domicil ;  and  if  the  laws  of  any  country  pronibit  its  subjects  within  certain 
degrees  of  oonsanguinitv  from  contracting  marriage,  and  stamp  a  marriage  between 
persons  within  the  prohibited  degrees  as  incestuous,  this,  in  oar  opinion,  imposes  on  the 
subjects  of  that  country  a  personal  incapacity  which  continues  to  afiect  them  "so  long  as 
they  are  domiciled  in  the  country  where  this  law  prevails,  and  renders  invalid  a  mar- 
riage between  persons  both  at  the  time  of  their  marriage  subjects  of,  and  domiciled  in, 
the  country  wnich  imposes  this  restriction,  wherever  such  marriage  may  have  been 
solemnized."  Per  Cotton^  L.  J.  Kinney  v.  Commonwealth,  SO  Gratt.  868,  kdd  that  the 
marriage  of  a  white  man  and  a  negro  woman  in  the  District  of  Colambiav  there  cele- 
brated to  evade  the  laws  of  Viiginia,  was  void. 
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question  of  domicil.  That  is,  an  Englishman  going  abroad,  and 
there  marrying  his  wife's  sister,  might,  on  his  return,  be  held  not 
to  have  le^ly  married ;  while  two  Americans  contracting  such  a 
marriage  here,  where  it  is  certainly  lawful,  would  be  hold  to  be 
husband  and  wife  in  England.  We  should  have  said,  however, 
that  both  here  and  in  England,  the  law  of  the  place  of  the  mar- 
riage would  prevail  in  such  a  case  over  the  law  of  the  domicil, 
were  it  not  for  the  case  of  Brook  v.  Brook,  recently  decided  there, 
and  mentioned  on  page  *  598.  (y)  But  if  a  married  man, 
a  citizen  of  one  of  our  *  States,  journeyed  into  a  Mormon  *  597 
territory,  and  there  married  again,  he  certainly  would  not 
be  held  on  his  return  to  be  the  lawful  husband  of  two  wives. 

(y)  See  precedinff  note.  In  Warren-  And  Mr.  Justice  Storv,  after  qnotiDg  this 
der  r.  Warrender,  9  Btigh,  89,  112,  Lord  language,  says :  "  Indeed,  in  the  diversity 
Brougham  said,  obiter  however :  "  We  of  religious  opinions  in  Cliristian  coun- 
shottld  expect  that  the  Spanish  and  tries,  a  large  space  must  be  allowed  for 
Portuguese  courts  would  hold  an  English  interpretation,  as  to  religious  duties, 
marriage  avoidable  between  uncle  and  rights,  and  solemnities.  In  the  Catholic 
niece,  or  brother  and  sister-in-law,  though  countries  of  continental  Europe,  there 
solemnized  under  papal  dispensation,  be-  are  many  prohibitions  of  marriage,  which 
cause  it  would  clearly  be  avoidable  in  are  connected  with  religious  canons  and 
this  country.  But  I  strongly  incline  to  establishments,  and  in  most  countries 
think  that  our  courts  woi3d  refuse  to  there  are  some  positive  or  customary 
sanction,  and  would  avoid  by  sentence,  a  prohibitions,  which  involve  peculiarities 
marriage  between  those  relatives  oon-  of  religious  opinion  or  of  conscientious 
tracted  in  the  Peninsula,  under  dispensa-  doubt  It  would  be  most  inconvenient  to 
tion,  although  beyond  all  doubt  such  a  hold  all  marriages  celebrated  elsewhere 
marriage  would  there  be  valid  by  the  lex  void  which  are  not  in  scrupulous  accord- 
loci  ci>ntr<ictu8,  and  incapable  of  being  set  ance  with  the  local  institutions  of  a  par- 
aside  hy  any  proceedings  in  that  coun-  ticular  country."  Confl.  of  Laws,  §  116. 
try."  In  True  r.  Ranney,  1  Foster,  55,  It  is  to  be  remembered  that  even  inoes- 
Giidnisl,  C.  J.,  extends  the  exception  to  tuous  marriages  are  not  void  at  common 
the  rule,  that  marriage  valid  where  cele-  law,  but  only  voidable ;  and  voidable 
brated  are  valid  everywhere,  to  cases  in  only  during  the  lives  of  both  parties ; 
which  the  marriage  is  opposed  to  "  the  for,  after  the  death  of  either,  they  are 
municipal  institutions  of  the  country"  valid,  as  to  the  legitimacy  of  the  chil- 
where  the  rule  is  sought  to  be  applied,  dren,  and  it  would  seem  all  other  pur- 
See  ante,  p.*  81,  n.(c).  Butwetliinkthis  noses.  See  1  Bl.  Com.  434,  485,  and  2 
is  going  rather  too  far.  In  Greenwood  v,  Inst.  614.  See  also  Bonham  v.  Badgley, 
Curtis,  6  Mass.  858,  878,  the  court  say  :  2  Gilman, '  622 ;  Sutton  v.  Warren,  10 
"  If  a  foreign  State  allows  of  marriages  Met.  453 ;  Ray  v.  Sherwood,  1  Curteis, 
incestuous  by  the  law  of  nature,  as  oe-  198,  199.  The  rule  is,  that  for  civil  disa- 
tween  parent  and  child,  such  marriage  bilities,  such  as  prior  marriage,  idiocy, 
could  not  be  allowed  to  have  any  validity  and  the  like,  the  marriage  may  be  de- 
here.  But  marriages  not  naturally  un-  clared  either  bejon  or  afiar  the  death  of 
lawful,  but  prohibited  by  the  law  of  one  the  parties,  or  either  of  them,  to  have 
State,  and  not  of  another,  if  celebrated  been  void  from  the  beginninff ;  but  for 
where  they  are  not  prohibited,  would  be  eanomeal  disabilities,  only  during  the 
holden  valid  in  a  State  where  they  are  lives  of  both ;  and  canonical  disabilities 
not  alloyred.  As  in  this  State,  a  mar-  are  said  to  be  consanguinity,  affinity, 
riase  between  a  man  and  his  deceased  and  certain  corporal  inflrmities.  See 
wiA's  sister  is  lawful,  but  it  is  not  so  in  Elliott  v.  Gurr,  2  Phill.  16 ;  Gathings  v. 
some  States.  Such  a  marriage  cele-  Williams,  5  Ired.  487.  The  Statute  of 
brated  here  would  be  held  valid  in  any  6  Wm.  IV.  ch.  54,  makes  some  of  these 
other  State,  and  the  parties  entitled  to  marriages  abaolutely  void, 
the  benefits  of  the  matrimonial  contract." 
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And  it  may  be,  at  least,  conjectured,  that  if  a  Mormon  came  into 
Massachusetts  or  New  York  with  half  a  dozen  wives,  he  would  not 
be  held  there  to  be  the  lawful  husband  of  all  of  them,  (s) 

The  fact  that  the  parties  went  abroad  for  the  purpose  of  con- 
tracting a  marriage  there,  which  would  be  illegal  at  home,  ought, 
it  might  seem,  to  destroy  the  validity  of  the  marriage  at  home. 
But  the  contrary  doctrine  appears  to  have  been  held,  and  to  be 
established  in  Ehigland  and  in  this  country,  (a)  ^    There  must, 
however,  be  some  limit  to  this.    The  common  case  of  Gretna 
Green  marriages  only  shows  that  persons  may  be  married  in  Scot- 
land, and  then  regarded  in  England  as  husband  and  wife,  who 
could  not  have  been  married  in  that  way  in  England.    At  least 
we  are  not  aware  of  any  English  case  recognizing  the  valid- 
*  598    ity  of  a  marriage  contracted  abroad  between  *  English  sub- 
jects who  could  not,  in  any  way,  become  legally  husband 
and  wife  by  any  marriage  contracted  in  England ;  and  quite  re- 
cently it  has  been  held  in  England,  that  the  marriage  of  an  Eng- 
lishman to  the  sister  of  his  deceased  wife,  both  parties  being 
domiciled  in  England,  would  be  unlawful  in  that  country,  and 
therefore  invalid,  although  performed  in  Denmark,  where  such  a 
marriage  is  allowed  ;  and  the  children  of  the  marriage  were  held 
to  be  illegitimate  on  the  ground  that  the  Statute  of  5  &  6  William 
lY.  ch.  54,  declares  all  marriages  within  the  prohibited  degrees  to 
be  absolutely  null  and  void,  and  that  the  lex  loci  did  not  apply  to 
a  contract  prohibited  by  the  positive  law  of  the  country  of  which 
both  parties  were  subjects.  (6)   In  Massachusetts  the  cases  go  some- 
what further,  but  expressly  except  those  foreign  marriages  "  which 
would  tend  to  outrage  the  principles  and  feelings  of  all  civilized 


{z)  It  might  be  a  different  qnestion, 
whether  his  children  b^  all  his  wives, 
who  were  mally  his  wireSj  were  all,  or 
were  any  ox  them  legitimate.  In  Wall 
V.  Williamson,  8  Ala.  48,  the  court  saj : 
*'  A  parallel  case  to  a  Turkish  or  other 
marriage  in  an  infidel  countrj,  will  prob- 
ably be  found  among  all  our  savage 
tribes ;  but  can  it  be  possible  that  the 
children  must  be  iUegitimate  if  bom  of 
the  second  or  other  succeeding  wife  ?  " 


And  in  reference  to  the  case  put  in  the 
text,  Buffin,  C.  J.,  says,  in  WiUiams  r. 
Gates,  6Ired.  635, 641,  cited  ante,  p.  •  5dl, 
n.  (t^) :  "If  a  Turk  with  two  wives  were 
to  come  here,  we  would  administer  to 
them  the  justice  due  to  the  relations  con- 
tracted by  them  at  home.*' 

(a)  See  agUe,  p.  *503,  n.  (o). 

(b)  Brook  v.  Brook,  before  Stmsi^ 
v.  C,  and  CrtuwdL,  J.,  27  Law  J.  Ch. 
400.  22  Law  Reporter,  216. 


1  The  text  is  confirmed  in  Van  Voorhis  v,  Brintnall,  86  N.  T.  18,  where  a  marriage 
in  Connecticut  by  one  divorced  in  New  Fork  for  adultery,  and  therefore  forbidden  to 
marrv  again,  was  upheld,  although  the  parties  went  to  Connecticut  expresslv  to  evade 
the  New  York  law,  this  law  not  prohibiting  in  terms  marriages  outside  of  itew  York ; 
and  further.  Thorp  v.  Thorp,  90  N.  T.  602,  decided  that  it  is  no  defence  Co  a  libel  for 
divorce  in  New  York  that  the  marriage  sought  to  be  annulled  was  so  contracted. 
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nations.'*  (c)  It  may,  however,  be  remarked,  that  while  the  con- 
verse of  this  rule  is  also  true,  and  a  marriage  which  is  void  where 
contracted  is  valid  nowhere,  (^d)  there  must  also  be  some  excep- 
tions to  this  rule ;  as  if  two  Americans  intermarried  in  China, 
where  the  marriage  was  celebrated  in  presence  of  an  American 
chaplain,  according  to  the  American  forms.  If  such  a  marriage 
were  perfectly  void  in  China,  it  would  nevertheless  be  held  cer- 
tainly valid  here,  (e)  An  interesting  and  instructive  case  has  re- 
cently been  decided  in  Massachusetts,  involving  many  of 
the  most  *  important  principles  and  questions  belonging  to  *  599 
the  subject  of  foreign  marriage  and  legitimation.  (/)  And 
in  a  late  case  in  England,  it  has  been  held  that  a  marriage  con- 
tracted in  a  country  where  polygamy  is  lawful,  between  parties 
professing  a  faith  which  permits  polygamy,  is  not  a  marriage  as 
understood  in  Christendom,  and  will  not  be  recognized  in  the 
English  Matrimonial  Court  as  a  valid  marriage.  ( jf )  The  ques- 
tion arose  in  a  suit  for  divorce  from  a  Mormon  marriage. 

It  is  also  the  general  rule,  both  in  England  and  in  this  country, 
that  tlie  incidents  of  marriage,  and  contracts  in  relation  to  mar- 
riage, as  settlements  of  property  and  the  like,  are  to  be  construed 
by  the  law  of  the  place  where  these  were  made ;  for  any  different 
constniction  cannot  be  supposed  to  carry  into  effect  the  intentions 


(c)  Medway  v.  Needham,  16  Mass. 
167. 

(d)  M'Cnlloch  v.  M'Culloch,  Ferg. 
Divorce  Cases,  257 ;  Dalrymple  o.  Dai- 
ry mple,  2  Hagg.  Consist  *R.  54 ;  Kent 
V.  Burgess,  11  Sim.  861;  Scrimshire  v. 
Scrimshire,  2  Hagg.  Consist.  R.  805. 

{e)  Ruding  v.  Smith,  2  Hagg.  Consist 
R.  371 ;  Kent  v.  Burgess,  11  Sim.  861 ; 
The  King  v.  Brampton,  10  East,  282; 
Newbury  v.  Brunswick,  2  Vt  151.  In 
Harford  v.  Morris,  2  Hagg.  Consist.  R. 
480,  Sir  George  Uai/  says :  "  WiU  any- 
body say,  that  before  the  act,  a  marriage 
solemnized  by  persons  going  over  to  Ca- 
lais, or  happening  to  be  there,  was  void 
in  tills  country,  because  such  a  marriage 
might  be  void  by  the  laws  of  France,  as 
nerhaps  it  was,  if  solemnized  by  a  Pro- 
ifstant  priest,  whom  they  do  not  ac- 
knowledge, or  if  in  any  way  clandestine, 
or  without  consent ;  and  that,  therefore, 
it  should  be  set  aside  by  a  court  in  Eng- 
land, upon  account  of  its  being  void  by 
the  law  of  France?  Ko."  And  on  p. 
482,  he  says :  "  And  here  I  must  observe, 
that  I  do  not  mean  that  every  domicil  is 
to  give  a  Jurisdiction  to  a  foreign  coun- 


try, so  that  the  laws  of  that  country  are 
necessarily  to  obtain  and  attach  upon  a 
marriage  solemnized  there;  for  what 
would  become  of  our  factories  abroad,  in 
Leghorn  or  elsewhere,  where  the  mar- 
riage is  only  by  the  law  of  England,  and 
might  be  void  by  the  law  of  that  coun- 
try ?  Nothing  will  be  admitted  in  this 
court  to  affect  such  marriages  so  cele- 
brated, even  where  the  parties  are  domi- 
ciled." 

(/)  Loring  v.  Thomdike,  6  Allen,  257. 
The  circumstances  of  this  case  are  not 
only  very  peculiar,  but  too  complicated 
and  intricate  to  admit  of  a  brief  abstract 
or  analysis.  The  law  as  to  foreign  mar- 
riages decided  by  this  case  is  clearly 
stated  in  the  head  note,  as  follows  :  The 
civil  act  of  the  free  city  of  Frankfort-on- 
the-Main,  requiring  marriages  to  be  sol- 
emnized in  a  particular  form,  does  not 
apply  to  foreigners  temporarily  residing 
there  ;  and  a  marriage  in  that  city  before 
the  United  States  consul,  between  a  citi- 
zen of  Massachusetts  and  a  woman  not 
domiciled  there,  is  valid. 

(ff)  Hyde  v.  Hyde,  Law  Rep.  1  P.  & 
D.  180. 
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and  agreements  of  the  parties,  or  to  deal  with  them  justly,  (jj)  This 
being  the  reason  of  the  rule,  it  cannot  apply  to  the  construction 
of  settlements  and  the  like,  where  the  parties  are  married  while 
accidentally  or  transiently  absent  from  their  homes,  without  actual 
or  intended  change  of  domicil,  and  make  their  settlements  or  ar- 
rangements there,  at  the  time  of  marriage ;  for  in  such  cases  the 
law  of  the  domicil  should  govern,  and  the  marriage,  although  ac- 
tually foreign,  should  be  regarded  as  constructively  and  virtually 
domestic.  For,  as  a  general  rule,  the  rights  of  the  parties,  as 
springing  from  the  relation  of  marriage,  must  be  determined  by 
the  place  where  they  then  supposed  themselves,  and  intended  to 
be,  domiciled.  (A)  * 

In  respect  to  the  capacity  of  the  wife  to  contract  with  a  third 
party,  we  are  inclined  to  hold  that  the  law  of  the  place  of  the 
contract  determines  this,  as-  well  as  other  questions  of 
*  600  capacity,  *  at  least  in  respect  to  personal  contracts ;  al- 
though, in  the  absence  of  sufficiently  direct  adjudication, 
and  in  the  conflict  of  opinion  to  be  found  in  text  writers,  it  is 
difficult  to  ascertain  what  the  law  is  on  this  point '  And  it  must 
depend  much  on  the  circumstances.  If  an  American  wife,  for 
instance,  being  only  on  a  brief  visit  in  some  country  where  she 


(g)  Feaubert  v.  Turet,  Prec  in  Ch.  207, 
1  Bro.  P.  C.  88,  Robertson's  App.  Cas.  3 ; 
Anstruther  v.  Adair,  2  Mylne  &  K.  618  ; 
Freemoult  v.  Dedire,  I  P.  Wms.  429;  De- 
couche  V.  Savetier,  3  Johns.  Ch.  190; 
Crosby  v.  Berger,  3  Edw.  Ch.  638;  De 
Barante  v.  Gott,  6  Barb.  492. 

(A)  Le  Breton  v.  Nouchet,  3  Mart. 
(U.)  60;  Ford  v.  Ford,  14  id.  674 ;  Allen 
V.  Allen,  6  Rob.  (La.)  104;  Doe  v.  Vai^ 
dill,  6  B.  &  C.  438.  It  seems  that  parties 
cannot,  by  a  contract  made  in  Louisiana, 
provide  effectuaUv  that  the  rights  of  the 
parties  shall  be  determine^  by  the  pro- 
visions of  a  specified  foreign  law.    Bour- 


cier  V.  Laniisse,  8  Mart  (La.)  681.  Bat 
though  the  contract  be  made  in  one 
country,  and  it  refer  to  the  law  of  an- 
other, it  will  be  valid  and  effectual  if 
both  parties  hare  agreed  upon  making 
that  other  country  their  place  of  resi- 
dence, and  do  actually  settle  there.  For, 
even  without  a  contract,  the  rights  of  the 
husband  to  the  wife's  property  are  de- 
termined in  such  case  by  the  law  of  the 
intended  and  actual  subsequent  domicil. 
Le  Breton  v.  Miles,  8  Paiffe,  261 ;  Knee- 
land  V.  Ensley,  Meigs,  620 ;  Lyon  v.  Knott, 
2  Am.  Law.  Reg.  604. 


1  If  there  is  no  marriage  contract,  the  wife's  personal  property  r^hts  are  to  be  gov- 
erned by  the  laws  of  the  intended  residence,  Mason  v.  Homer,  105  B&ss.  116;  Mason  r. 
Fuller,  36  Conn.  160.  An  antenuptial  agreement  made  in  one  State,  the  maker  of 
which  immediately  moves  to  another,  is  to  b«  governed  by  the  laws  of  the  latter  as  to  its 
validity  and  effect.    Davenport  v.  Karnes,  70  III.  465. 

>  In  Mllliken  v,  Pratt,  125  Mass.  374,  it  appeared  that  a  married  woman  domiciled 
in  Massachusetts  made  by  letter  sent  there  a  contract  of  guaranty  in  Maine,  which, 
under  the  laws  of  Massachusetts  at  the  time,  she  was  incapable  of  making,  but  which 
the  laws  of  Maine  allowed  her  to  make,  and  upon  which  she  was  sued  in  Massachusetts. 
It  was  held  that  the  action  could  be  maintamed.  Gray,  C.  J.,  in  a  learned  <^inion, 
reviews  all  the  authorities,  and  arrives  at  the  conclusion  that  the  validity  of  a  contract, 
even  as  r^i^ards  the  capacitv  of  the  parties,  is  generally  to  be  determinea  by  the  law  of 
the  State  in  which  it  is  made.    See  bell  v,  Packard,  69  Me.  i05. 
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may  contract,  does  so  on  some  accidental  occasion,  it  might  be 
more  doubtful  whether  the  contract,  though  valid  where  made, 
would  have  any  force  on  her  return  to  this  country.  But  if  hus- 
band and  wife  go  abroad,  and  visit  a  country  for  business  pur- 
poses, and  there  enter  into  business  contracts  obligatory  on  both 
by  the  law  of  that  place,  although  it  might  be  difficult  to  enforce 
the  contract  against  the  wife  in  America,  while  the  husband  lived, 
we  should  think  the  contract  would  be  valid,  and  enforceable 
here  after  her  husband's  death,  and  perhaps  against  a  second 
husband,  (i)  ^ 

There  is  one  peculiar  result  of  marriage,  which  seems  to  be  an 
exception.  In  some  places,  if  the  parents  of  a  child  intermarry 
after  his  birth,  this  marriage  legitimates  him.  In  England  it  does 
not ;  and  it  has  been  held  in  England,  that  such  subsequent  mar- 
riage in  Scotland,  where  it  legitimates  the  child,  did  not  so  far 
legitimate  him  in  England  as  to  enable  him  to  take  by  inheritance 
land  situated  in  England.  {J)  The  rule  would  be  otherwise  as  to 
personal  property,  the  law  of  the  domicil  of  the  parents  determining 
the  legitimacy  as  to  that.  And  we  think  that  such  a  marriage 
in  Scotland,  supposing  parents  and  child  afterwards  to  come  to 
America  and  be  naturalized  here,  would  be  held  here  to  make  the 
child  an  heir,  as  well  as  to  ^ve  him  all  other  rights  of  legiti- 
macy, (i)  We  have,  however,  considered  the  subject  of  illegiti- 
mate children  in  our  first  volume. 

The  place  of  marriage  does  not  determine  absolutely  as  to  the 
domicil  acquired  by  marriage.    It  would  be  obviously  un- 
reasonable *  to  permit  the  domicil  of  the  parties  to  depend    *  601 
upon  the  mere  place  where  the  marriage  is  celebrated,  while 
the  parties  are  perhaps  only  in  tranntu.    This  question  is  there- 
fore settled  by  their  actual  domicil  at  the  time;  the  husband's 

(i)  In  the  absence  of  mnch  direct  ad-         (/)  Doe  v.  Vardill,  6  B.  &  C.  4S8, 9 

judication,  we  refer  the  reader  to  the  fol-  Blign,  82. 

lowing  aatliorities,  as  bearing  more  or  less  {k)  Such  seems  very  certainly  to  be 

directly  upon  this  question.     Folydore  the  doctrine  of  the  greater  number  and 

V.  Prince,  Ware,  402;  Drue  v,  Thome,  most  authoritative  oi  the  civilians.    See 

Aleyn,  72 ;    Thompson  v.  Ketcham,    S  Story  on  Confl.  of  Laws,  §  93  a  e(  $eq. 
Johns.  189;    Garnier  v,  Poydras,  13  La. 
177 ;  Potter  v.  Brown,  6  East,  131. 

1  Wheeler  v.  Constantine,  39  AGch.  62,  decided  that  an  Indiana  woman  coold  not 
evade  the  payment  of  notes  given  by  her  for  goods  purchased  in  Michigan  without 
showing  her  disqualification  under  the  Indiana  laws;  and  that  if  the  Michigan  law 
authorixed  soch  notes,  it  could  not  be  presumed  that  they  were  void,  nor  could  it  be 
conceded  that  if  made  in  Michigan  they  were  not  governed  by  its  laws. 
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domicil  is  determined  by  the  two.  elements  of  actual  residence  and 
intent,  as  in  other  cases ;  while  the  wife  acquires  by  marriage  the 

domicU  of  the  husband,  and  changes  it  as  his  changes.  (I) 
*  602    And  in  such  case  the  wife's  rights  in  and  to  the  *  property 

of  the  husband,  or  her  own,  would  be  determined  by  the  law 
of  that  domicil,  so  far  at  least  as  relates  to  the  personal  property 
of  both,  and  the  real  property  of  the  husband.  If  the  wife  had 
real  property  in  the  country  of  her  own  domicil,  hers  and  her  hus- 
band's rights  in  respect  to  it  might  now  be  governed  by  the  le^t 
loci  rei  siUB, 


(l)  See  cuAe,  p.  *681,  n.  (6).  Bat  the  where  the  express  object  of  aU  proceed- 
wife  mtLjf  so  far  as  the  question  of  di-  ings  is  to  show  that  the  relation  itself 
▼OKe  is  concerned,  have  a  domicil  dis-  ought  to  be  dissolved,  or  so  modified  as 
tinct  from  that  of  the  husband.  In  Har-  to  establish  separate  interests,  and  espe- 
teau  V.  Harteau,  14  Pick.  181,  Shaw,  C.  J.,  ciallj  a  separate  domicil  and  home,  bed 
after  considering  certain  questions  aris-  and  board  being  put,  a  part  for  the  wliole, 
ing  in  the  case  which  have  no  direct  as  expressive  of  the  idea  of  home.  Other- 
baring  upon  this  point,  says :  "  This  wise,  the  parties  in  this  respect  would 
suggests  another  course  of .  inquiry,  that  stand  upon  very  unequal  grounds ;  it  be- 
is,  how  far  the  maxim  is  applicable  to  ing  in  the  power  of  a  husband  to  change 
this  case,  that  the  domicil  of  the  wife  his  domicil  at  will,  but  not  in  that  of  the 
follows  that  of  the  husband.  Can  this  wife."  Mr.  Bishop,  in  his  work  on  Mar- 
maxim  be  true,  in  its  application  to  this  riage  and  Divorce,  §  780,  after  quoting 
subject,  where  the  wife  claims  to  act,  from  the  preceding  case,  says :  **  And 
and  by  law,  to  a  certain  extent  and  in  the  doctrine  that,  for  purposes  of  di- 
certain  cases,  is  allowed  to  act  adversely  to  vorce,  the  wife  may  have  a  domicil 
her  husband  ?  It  would  oust  the  court  of  separate  from  her  husband,  is  well  estab- 
its  jurisdiction,  in  all  cases  where  the  bus-  lished  in  the  American  tribunals,  although 
band  should  change  his  domicil  to  another  some  of  the  autliorities  would  seem  to 
State  before  the  suit  is  instituted.  It  is  take  the  distinction  (it  is  submitted  with- 
in the  power  of  a  husband  to  change  and  out  proper  foundation),  that  a  wife  can- 
fix  his  domicil  at  his  will.  If  the  maxim  not  lose  her  domicil  by  the  husband's 
could  apply,  a  man  might  go  from  this  change  of  residence  after  the  offence  is 
county  to  Providence,  take  a  house,  lire  committed,  yet  cannot  on  the  other  hand 
in  open  adultery,  abandoning  his  wife  acquire  a  new  one.  Indeed  it  has  been 
altogether ;  and  yet  she  could  not  libel  distinctly  laid  down,  that  tlie  wife  cannot, 
for  a  divorce  in  this  State,  where,  till  by  a  removal  of  her  habitation  after  tiie 
such  change  of  domicil,  they  had  always  commission  of  the  offence,  acquire  a  new 
lived.  He  clearly  lives  in  Rhode  Island ;  jurisdiction  in  which  to  prosecute  her 
her  domicil,  according  to  the  maxim,  claim  for  divorce,  though  it  is  believed 
follows  his ;  slie,  therefore,  in  contempla-  that  the  preponderance  of  American  au- 
tion  of  law,  is  domiciled  there  too ;  so  thority,  as  well  as  weight  of  argument, 
that  neither  of  the  parties  can  be  said  to  is  greatly  the  other  way."  See  further, 
live  in  this  Commonwealth.  It  is  prob-  on  this  question.  Irby  v.  Willson,  1  Dev. 
ably  a  juster  view,  to  consider  that  the  &  Bat.  Eq.  568.  582 ;  Frary  i;.  Frary,  10 
maxim  is  founded  upon  the  theoretic  N.  H.  61 ;  Harding  v.  Alden,  9  Greenl. 
identity  of  person  and  of  interest  between  140;  Sawtell  v.  Sawtell,  17  Conn.  284; 
husband  and  wife,  as  established  by  law,  Brett  v.  Brett.  5  Met.  233 ;  Tolen  r. 
and  the  presumption,  that  from  the  na-  Tolen,  2  Blackf.  407 ;  Jackson  v.  Jack- 
ture  of  that  relation  the  home  of  the  one  son,  1  Johns.  425 ;  Maguire  r.  Maguire, 
is  that  of  the  other,  and  intended  to  pro-  7  Dana,  181 ;  Pawling  v.  Willson.  18 
mote,  strengthen,  and  secure  their  inter-  Johns.  102,208.  If  the  husband  and  wife 
ests  in  this  relation,  as  it  ordinarily  exists,  have  been  separated  by  a  judicial  decree, 
where  union  and  harmony  prevail.  But  and  are  living  separate,  the  domicil  of 
the  law  will  recognize  a  wife  as  having  the  wife  is  independent  of  that  of  tlie 
a  separate  existence,  and  separate  intei^  husband.  Williams  v.  Dormer.  2  Robb, 
etts,  and  separate  rights,  in  those  cases  Ecc.  R.  606,  0  £ng.  L.  &  £q.  696. 

782 


CH.  n.]  THE  LAW  OF  PLACE.  *  603 


SECTION  vni- 


OF  FOREIGN  DIVORCES. 


The  relation  of  the  law  of  place  to  the  subject  of  divorce  pre- 
sents questions  of  much  difficulty.  And  although  many  cases 
involving  some  of  these  questions,  have  been  decided  after  very 
full  consideration,  both  in  England  and  in  this  country,  some 
topics  remain,  in  relation  to  which  there  exists  at  present  much 
uncertainty. 

The  law  of  divorce  differs  greatly  in  different  countries,  because 
marriage  itself  is  viewed  under  so  great  a  diversity  of  aspect. 
The  Catholic  Church  regards  it  as  a  sacrament,  over  which  the 
civil  law  and  civil  tribunals  have  no  power  whatever,  and  which 
can  only  be  dissolved  by  the  supreme  spiritual  power  of  the  Church. 
Protestants  deny  it  to  be  a  sacrament.  They  regard  it  as  a  civil 
contract,  of  a  religious  character  it  may  be,  and  therefore  properly 
associated  with  religious  ceremonies  ;  but  wholly  within  the  power 
of  the  civil  authority.  But  England,  which  was  Catholic  while 
its  common  law  was  in  course  of  formation,  had  no  means  pro- 
vided for  effecting  divorce  after  it  became  Protestant ;  and  in  that 
country,  complete  divorce  a  vinculo ^  was  effected  only  by  parlia- 
ment, until  the  statute  of  20  and  21  Vict.  ch.  85,  constituted  a 
special  court  for  the  trial  of  such  questions,  with  full  power  to 
decree  a  dissolution  of  the  marriage.  We  suppose  that  in  all 
Protestant  countries  judicial  tribunals  may  grant  divorces  a  vvnr 
eulo.  In  the  States  of  this  Union,  divorce  is  granted  by 
the  tribunals,  for  reasons  which  *  are  defined  by  statute.  *  608 
In  some  States  these  causes  are  limited  to  adultery,  and 
facts  of  equivalent  character ;  and  in  others  are  extremely  liberal, 
not  to  say  lax.  And  in  some  of  the  States  it  is  the  custom  of  the 
legislatures  to  grant  divorces  by  private  acts,  and  in  practice  this 
is  sometimes  done  for  very  feeble  reasons,  and  almost  without 
other  reason  than  the  request. 

The  question  must  therefore  be  one  of  much  difficulty  how  far 
a  State  will  recognize  the  validity  of  a  foreign  divorce,  granted, 
perhaps,  for  causes  which  the  law  of  the  tribunal  trying  the  ques- 
tion would  hold  to  be  wholly  insufficient. 
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The  general  rule  is  certainly  this.  A  divorce  granted  in  a  State 
in  which  both  parties  had  their  actual  domicil,  and  also  were  mar- 
ried, is  valid  everywhere,  (m)  Then  it  may  be  said  that,  gen- 
erally, every  State  recognizes  the  validity  of  a  divorce  granted 
where  both  parties  have  their  actual  domicil,  if  granted  accord- 
ing to  the  law  of  that  place,  (mm)  It  has  been  very  authorita- 
tively declared  to  be  the  law  of  England,  that  the  tribunals  of 
that  country  acknowledge  no  foreign  divorce  of  an  English 
marriage,  (n)  ^     A    more  careful    consideration  of    the    cases 

(m)  Storj't  Confl.  of  Laws,  §  201 ;  2  effectuaUj  dissolred  his  prior  EngUsh 

Kent,  Com.  108.    It  would  not  be  easy  marriage,  intermarried  in  England,  living 

to  find  this  rule  established  by  distinct  his  first  wife.     He  was  tried  at  Lancaster 

adjudications,  for  the  reason  that  it  is  too  for  bigamy,  and  found  guilty  :  but  the 

well  settled  to  be  questioned.  point  was  reserved,  and  was  afterwards 

{mm)  Standridge  v.  Standridge,  81  Ga.  argued  before  all  the  most  kamed  judges 

228.  of  the  day,  who,  after  heating  the  case 

(n)  In  Lolley's  case,  Russ.  &  Ry.  Cr.  fully  and  thoroughly  discubsed,  first  at 
Cases,  287,  English  subjects  were  mar>  Westminster  Hall,  and  then  at  Sergeant's 
ried  in  England ;  the  husband  went  to  Inn,  gave  a  clear  and  unanimous  opinion, 
Scotland ,  there  he  was  divorced  a  vm-  that  no  divorce  or  proceeding  in  the  na- 
culo ;  he  returned  to  England  and  manied  ture  of  divorce  in  any  foreign  oountij, 
there,  his  first  wife  living ;  he  was  in-  Scotland  included,  could  dissolve  a  mar- 
dieted  for  bigamy,  convicted,  and  sen-  riage  contracted  in  England ;  and  they 
tenced  to  transportation.  Lord  brovgh-  sentenced  Lolley  to  seven  years'  trana- 
am^  in  deciding  M'Carthy  v.  Decaix,  2  portation.  And  he  was  accordingly  sent 
Russ.  &  M.  614,  610,  comments  upon  to  the  hulks  for  one  or  two  years ;  though 
LoUey's  case,  and  upon  Lord  Eldon's  re-  in  mercy  the  residue  of  bis  sentence  was 
marks  upon  it,  and  says  :  "  I  find,  from  ultimately  remitted.  I  take  leave  to  say, 
the  note  of  what  fell  from  Lord  Eldon  he  ought  not  to  have  gone  to  the  hulks  at 
on  the  present  appeal,  that  his  lordship  all,  because  he  had  acted  6ona^Ve,  though 
labored  under  considerable  misapprehen-  this  did  not  prevent  his  conviction  from 
sion  as  to  the  facts  in  Lolley 's  case ;  he  being  legal.  But  he  was  sent  notwith- 
is  represented  as  saying  he  will  not  ad-  standing,  as  if  to  show  clearly  that  the 
mit  that  it  is  the  settled  law,  and  that  iudges  were  confident  of  the  law  they 
therefore  he  will  not  decide,  whether  the  had  laid  down  ;  so  that  never  was  there  a 
marriage  was  or  not  prematurely  de-  greater  mistake  than  to  suppose  that  the 
termined  by  the  Danish  divorce.  His  remission  argued  the  least  doubt  on  the 
words  are,  '  I  will  not  without  other  as-  part  of  the  judges.  Even  if  the  punish- 
sistance  take  upon  myself  to  do  so.'  Now,  roent  had  been  entirely  remitted,  the  re- 
if  it  has  not  validly  and  by  the  highest  mission  would  have  been  on  the  ground 
authorities  in  Westminster  Hall  been  that  there  had  been  no  criminal  intent, 
holden,  that  a  foreign  divorce  cannot  dis-  though  that  had  been  done  which  the  law 
solve  an  English  marriage,  then  nothing  declares  to  be  felony.  I  hold  it  to  be 
whatever  has  been  established.  For  perfectly  clear,  therefore,  that  LoUey's 
what  was  LoUey's  case  ?  It  was  a  case  case  stands  as  the  settled  law  of  West- 
the  strongest  possible  in  favor  of  the  doc-  minster  Hall  at  this  day.  It  has  been 
trine  contend^  for.  It  was  not  a  ques-  uniformly  recognized  since ;  and  in  par- 
tion  of  civil  right,  but  of  felony.  Lolley  ticular  it  was  repeatedly  made  the  sub- 
had  bona  fide^  and  in  a  confident  belief,  iect  of  discussion,  before  Lord  Eidon 
founded  on  the  authority  of  the  Scotch  himself,  in  the  two  appeals  of  Tovey  v. 
lawyers,  that  the   Scotch  divorce  had  Lmdsey,  1  Dow,  117, 181,  in  the  House  of 

1  As  to  divorce  in  England  of  foreign  subjects,  see  Le  Sueur  r.  Le  Snenr,  1  P.  D. 
139;  Niboyet  v,  Niboyet,  3  P.  D.  52.  An  English  divorce  court  will  recognize  a  Scotch 
divorce  of  persons  there  domiciled  who  were  married  in  England,  Harvey  v.  Famie,  5 
P.  1).  153 ;  but  not  a  divorce  in  the  United  States  of  persons  married  in  England  if  one 

arty  went  there  without  the  other  involuntarily,  or  without  a  transfer  of  domicil, 

riggs  v.  Briggs,  5  P.  D.  163. 
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would,  *  however,  lead  to  the  conclusion,  that  the  eitab-  *  604 
lished  rule  in  England  goes  no  further,  than  that  an  Eng- 
lish marriage  cannot  *  be  terminated  by  a  foreign  divorce,  *  606 
unless  both  parties  are  actually  domiciled  in  the  country 
where  the  divorce  takes  place.  All  the  courts  in  this  country, 
and  all  our  legislatures,  do  not  go  so  far  as  this  ;  for  some  hold 
and  p^ractise  upon  the  rule,  that  if  the  parties,  or  indeed  if  only 
the  party  seeking  the  divorce,  is  within  the  jurisdiction  of  the 
court  by  a  present  domicil,  it  is  enough,  without  asking  whether 


Lords,  when  I  farnished  his  lordship  with 
a  note  of  Lolle^'s  case,  which  he  followed 
in  disposing  of  both  those  appeals,  so  far 
as  it  affected  them.  That  case  then  set- 
tled that  no  foreign  proceeding  in  the 
nature  of  a  divorce  in  an  ecclesiastical 
court  could  effectually  dissolve  an  Eng- 
lish marriage."  But  in  Conway  v,  Beaz- 
ley,  3  Hagg.  Ecc.  R.  630,  648,  Dr.  Lushr 
ingtan  says :  '*  Cases  have  been  cited  in 
which  it  is  alleged,  that  a  final  decision 
has  been  pronounced  by  very  high  au- 
thority upon  the  operation  of  a  Scotch 
divorce  on  an  English  marriage ;  that  it 
has  been  determined  that  a  marriage 
celebrated  in  England  cannot  be  dis- 
solved by  the  sentence  of  a  Scotch  tri- 
bunal ;  that  the  contract  remains  forever 
indissoluble.  The  authorities  principally 
relied  upon  for  establishing  that  position 
are  the  decisions  of  the  twelve  judges  in 
LoUey*s  case,  and  the  decision  of  the 
present  Lord  Chancellor  on  a  very  recent 
occasion.  If  those  authorities  sustained 
to  its  full  extent  the  doctrine  contended 
for,  the  court  would  feel  implicitly  bound 
to  adopt  it;  but  I  must  consider  whether 
in  Lolley's  case  it  was  the  intention  of 
those  veiy  learned  persons  to  decide  a 
principle  of  universal  operation,  abeo- 
lutely  and  without  reference  to  circum- 
stances, or  whether  they  must  not  almost 
of  necessity  be  presumed  to  have  con- 
fined themselves  to  the  particular  cir- 
cumstances that  were  then  under  their 
consideration.  Lolley's  case  is  very 
briefly  reported,  none  of  the  authorities 
cited  on  the  one  side  or  on  the  other  are 
referred  to»  nor  are  the  opinions  of  the 
learned  judges  given  at  any  len^h ;  all 
that  we  have  is  the  decision.  It  is  much 
to  be  regretted  that  some  more  extended 
reports  of  the  rery  learned  arguments 
which  I  well  remember  were  ur|^  upon 
that  occasion,  and  the  multitude  of  au- 
thorities quoted,  have  not  been  com- 
municated to  the  profession  and  to  the 
public.  In  that  case  the  indictment 
suted,  that  on  the  18th  of  July,  Lolley 
was  married  at  Lirerpool  to  Ann  Levaia, 


and  afterwards  to  Helen  Hunter,  his 
former  wife  being  then  living.  It  was 
proved  that  both  marriages  were  duly 
solemnized  at  Liverpool,  that  the  first 
wife  was  alive  a  week  before  the  assises, 
and  that  the  second  wife  agreed  to  marry 
the  prisoner  if  he  could  obtain  a  divorce. 
The  jury  did  not  find  that  any  fraud  had 
been  committed,  but  there  does  not  ap- 
pear to  have  been  any  discussion  upon 
the  very  important  question  of  donucil. 
A  case  in  which  all  the  parties  are  domi- 
ciled in  England,  and  resort  is  had  to 
Scotland  (with  which  neither  of  them 
have  any  connection)  for  no  other  pur- 
pose thui  to  obtain  a  divorce  a  vinculo^ 
msLf  possibly  be  decided  on  principles 
which  would  not  altogether  apply  to  a 
case  differently  circumstanced ;  as  wliere, 
prior  to  the  cause  arising  on  account  of 
which  a  divorce  was  sought,  the  parties 
had  been  bona  fide  domiciled  in  Scotland. 
Unless  I  am  satisfied  that  every  view  of 
this  question  had  been  taken,  the  court 
cannot^  from  the  case  referred  to,  assume 
it  to  have  been  established  as  a  universal 
rule,  that  a  marriage  had  in  England,  and 
originally  valid  by  the  law  of  England, 
cannot  under  any  possible  circumstances 
be  dissolved  by  the  decree  of  a  foreign 
court.  Before  I  could  give  my  assent  to 
such  a  doctrine  (not  meaning  to  deny 
that  it  may  be  true),  I  must  have  a  de- 
cision after  argument  upon  such  a  case 
as  I  will  now  suppose,  namely,  a  mar- 
riage in  England,  —  the  parties  resorting 
to  a  foreign  country,  becoming  actually 
bona  fide  domiciled  in  that  country,  and 
then  separated  by  a  sentence  of  divorce 
pronounced  by  the  competent  tribunal 
of  that  country.  If  a  case  of  that  de- 
scription had  occurred,  and  had  received 
the  decision  of  the  twelve  judges,  or  the 
other  high  authority  to  which  allusion 
had  been  made,  then  indeed  it  might 
have  set  this  important  matter  at  rest, 
but  I  am  not  aware  that  that  point  has 
ever  been  distinctly  raised,  and  I  think 
I  may  say  with  certainty  that  it  nerer 
hat  reoeived  apy  express  dedsioo." 
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the  party  came  there  merely  for  the  purpose  of  obtaining  tiie 
divorce,  (o) 
In  this  country,  the  law  on  this  subject  is  regulated  very  gener- 
ally by  statutes ;  and  those  differ  very  much,  and  are  still 
*  606    subject  *  to  not  unfrequent  change.   In  the  absence  of  stat- 
utory provision,  we  should  incline  to  think,  that  the  courts 
would  generally  hold  a  divorce  which  was  valid  where  granted, 
and  was  obtained  in  good  faith,  valid  everywhere.   Perhaps  it  may 
be  said,  that  the  tendency  of  American  law  is  towards  a  recog- 
nition of  a  divorce  obtained  in  another  State,  for  causes  which 
would  be  sufficient  ground  for  divorce  in  the  State  whose  tribunal 
tries  the  question,  but  not  otherwise.  For  the  courts  of  each  State 
go  behind  a  cause  of  divorce  in  another  State,  so  far  as  to  inquire 
into  the  sufficiency  of  the  cause ;  but  not  so  far  as  to  deny  the 


(o)  There  is  but  litUe  miiformity 
among  our  different  States,  either  as  to 
statutory  provisions  on  this  subject,  or 
the  principles  belonging  to  it  as  settled 
by  adjudication,  or  the  application  of 
these  principles  to  cases,  or  in  the  prac- 
tice and  usage  of  legislatures  in  rela- 
tion to  legislative  divorces.  Mr.  Bithop, 
from  a  very  full  consideration  of  the 
American  cases,  deduces  the  following 
rules :  "  1.  The  tribunals  of  a  country 
have  no  jurisdiction  over  a  cause  of  dil- 
Torce,  wherever  the  offence  may  have 
occurred,  if  neither  of  the  parties  has  an 
actual  bona  fdt  domicil  within  its  terri- 
tory. Nor  is  this  proposition  at  all  modi- 
fled  by  the  fact,  that  one  or  both  of  them 
may  be  temporarily  residing  within  reach 
of  the  process  of  the  court,  or  that  the 
defendant  appears  and  submits  to  the 
suit.  This  is  the  firmly  established  doc- 
trine both  in  England  and  America."  As 
authorities  for  this  rule  he  cites  Conway 
V.  Beazley,  8  Hagg.  Eccl.  R.  681 ;  Rex  v, 
LoUey,  Russ.  &  Ry.  Cr.  Cas.  287 ;  Sugden 
V.  LoUey,  2  Clark  &  F.  667,  n. ;  Fellows 
V.  Fellows,  8  N.  H.  160;  Hanover  t;. 
Turner,  14  Mass.  227;  Barber  v.  Root, 
10  Mass.  200;  Pawling  v.  Bh^,  18 
Johns.  192;  Jackson  v.  Jackson,  1 
Johns.  424;  Bradshaw  v.  Heath,  18 
Wend.  407;  Maguire  v.  Maguire,  7 
Dana,  181;  Tolen  u.  Tolen,  2  Blackf. 
407 ;  Freeman  v.  Freeman,  8  West.  Law 
Jour.  476;  White  ».  White,  6  N.  H. 
476.  — "2.  To  entitle  the  court  to  take 
Jurisdiction,  however,  it  is  sufficient 
that  one  of  the  parties  be  domiciled 
in  the  country;  it  is  not  necessary 
that  both  should  be,  nor  that  the  cita- 
tion, when  the  domiciled  party  is  plaintiff, 
should  be  served  personally  upon  the  de- 
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fendant,  if  such  personal  service  cannot 
be  made."  Harteau  v,  Harteau,  14  Pick. 
181;  Harding  v.  Alden,  9  Greenl.  140; 
Mansfield  r.  Mclntyre.  10  Ohio,  27 ;  Tolen 
p.  Tolen,  2  Blackf.  407  ;  Hull  o.  Hull.  2 
Strobh.  Eq.  174.  —  "  3.  The  place  where 
the  offence  was  committed,  whether  in 
the  country  in  which  the  suit  is  brought, 
or  a  foreign  country,  is  quite  immaterial. 
This  is  the  universal  doctrine ;  it  is  the 
same  in  the  English,  Scotch,  and  Ameri- 
can courts,  and  there  is  no  conflict  upon 
the  point — 4.  The  domicil  of  the  par- 
ties, at  the  time  the  offence  was  commi^ 
ted,  is  of  no  consequence ;  the  jurisdiction 
depends  upon  their  domicil  at  the  time 
the  proceeding  is  instituted,  and  judg- 
ment rendered.  A  contrary  doctrine  has 
been  maintained  in  New  Hampshire  and 
Pennsylvania,  in  which  States  it  is  Ae/</j 
that  the  tribunab  of  the  country  in 
which  the  parties  were  domiciled  when 
the  delictum   occurred,  have   alone  the 

Jurisdiction."  In  support  of  the  New 
lampshire  and  Pennsylvania  rule,  he 
cites  Clark  v.  Clark,  8  N.  H.  21 ;  Frary 
V.  Frary,  10  id.  61 ;  Smith  v.  Smith,  12 
id.  80;  Greenlaw  r.  Greenlaw,  id.  200; 
Batchelder  v.  Betchelder,  14  id.  880; 
Dorsev  v.  Dorsey,  7  Watts,  849;  HoUister 
V.  HoIUster,  6  Penn.  St.  449.  — '*  6.  It  is 
immaterial  to  this  question  of  Jurisdic- 
tion, in  what  country,  or  imder  what 
system  of  divorce  laws  the  marriage  was 
contracted.  —  6.  The  view  we  have  taken 
is  in  no  way  controlled  by  that  provision 
in  the  United  States  Constitution  which 
prohibits  the  States  from  passing  laws 
impairing  the  obligation  of  contracts." 
See  Bishop  on  Marriage  and  DiToroe* 
§  721  se  ssf. 
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exiitenee  of  the  cause,  if  ascertained  by  a  competent  tribunal,  on  a 
regularly  conducted  trial,  (oo)  ^ 

In  many  of  our  States  a  woman  divorced  for  her  adultery  can- 
not marry  again  whilst  her  husband  lives.  But  it  is  also  provided 
that  she  may  marry,  with  leave  of  the  court ;  and  it  has  been  said 
that  she  may  have  this  leave  on  proof  of  good  conduct  since  the 
divorce,  and  in  the  absence  of  any  especial  objection  to  her  marry- 
ing, (op) 

SECTION  IX. 

FOBEIGN  JXn)GMENTB. 

The  principle,  that  questions  which  have  been  distinctly  settled 
by  litigation  shall  not  be  again  litigated,  has  been  in  many  cases 
extended  to  foreign  judgments ;  and,  although  the  whole  law  on 
this  subject  is  not  perhaps  definitely  settled,  (jt?)  it  may  be  con- 
sidered as  the  rule,  both  in  England  and  in  this  country,  that  a 
question  settled  abroad,  by  courts  of  competent  jurisdiction,  be- 
tween actual  parties,  after  trial,  will  not  be  opened  at  home,  (j)  * 
It  will  be  presumed,  that  all  the  defences  which  the  losing  party 
has,  were  made,  and  were  insufficient.  But  it  may  be  said,  that 
the  foreign  judgment  will  not  be  entitled  to  this  respect,  when  it 
appears  that  the  foreign  law,  or  foreign  process  on  which  the 
f  orign  judgment  rested,  conflicts  with  reason  and  justice ;  (r)  or 

loo)  See   on   this   sabiect.   Hood   v.         {q)  Henderson  v.  Henderson,  6  Q.  B. 


^  _.    ___^    ^  ,               ,      fopdani 

Winship,  1  Green,  107.                       '^  decree  avoiding  the  acceptance  of  a  bill 

(op)  Cochrane,  petitioner,  10   Allen,  of  exchange,  was  held  good. 

276.  (r)  Henderson  v.  Henderson,  6  Q.  B. 

{p)  Smith  V.  Nicolls,  7  Scott,  147, 167.  288, 298 ;  Vallee  v,  Duraergoe,  4  Exch. 

1  A  divorce  by  a  State  court  havingjarisdiction  will  be  upheld  aniens  set  aside  bj 
die  same  conrt.  Cheever  0.  Wilson,  9  Wall.  108;  Hunt  v.  Hunt,  72  N.  Y.  217.  If  a 
husband  has  a  domicil  in  one  State  and  the  wife  in  another,  the  courts  of  either  hare  juris- 
diction concerning  the  party  resident,  Wright  v,  Wright,  24  Mich.  180;  Dutcher  v, 
Dutcher,  89  Wis.  651 ;  but  if  neither  par^  has  a  domicil  in  the  State,  the  courts  of 
which  grant  a  divorce,  it  is  void,  Sewall  v.  Sewall,  122  Mass.  156;  Hood  v.  State,  56 
Ind.  263 ;  Gettys  v,  Gettjs,  8  Lea,  260 ;  litowich  v.  Litowich,  19  Kan.  451 ;  a  residence 
for  the  mere  purpose  of  suing  for  a  divorce  being  insufficient,  Whitcomb  v,  Whitoomb, 
46  la.  487.  Bee  Eaton  v,  Eaton,  122  Mass.  276.  A  divorce  agninst  one  domiciled  in 
another  State,  no  process  being  served  or  notice  given,  is  of  no  eff^r  out  of  the  State  in 
which  it  isjnanted,  Doughty  v.  Doughty,  1  Stewart,  581.  See  People  v.  Baker,  76 
N.  Y.  78.  Where  Uiere  is  no  proof  ml  a  husband,  seeking  a  divorce  m  another  State, 
went  there  for  that  purpose,  where  the  wife  is  served  with  notice,  and  appears  by  coun- 
sel, and  where  she  subsequently,  in  a  release  reciting  the  divorce,  gives  up  everj  claim 
against  him,  she  cannot  treat  his  subsequent  marriage  as  a  violation  of  his  marital  obli- 
gations to  her.    Loud  v.  Loud,  1 29  Mass.  14. 

*  Ellis  V.  M'Heorj,  L.  B.  6  C.  P.  228. 
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tiiat  ttie  foreign  court,  in  deciding  a  question  depending 
•  607    *  more  or  less  upon  the  law  of  that  otiier  country  in  which 

the  foreign  judgment  comes  under  consideration,  is  found 
to  have  mistaken  the  law  of  that  country.  («)  ^  And  it  is  obvi- 
ously essential  to  the  application  of  the  general  rule,  that  the  for- 
eign judgment  be  de6nite,  exact,  final,  and  conclusive,  in  the  court 
and  country  in  which  it  was  rendered,  (t)  Nor  can  it  be  necessary 
to  say,  that  if  the  foreign  judgment  can  be  shown  to  have  been  ob- 
tained by,  or  to  be  founded  upon  fraud,  it  can  have  no  force. 

On  the  general  ground  stated  above,  a  collection  by  a  foreign 
attachment  or  trustee  process,  in  a  foreign  country,  is  a  bar.  (u) 
So  the  pendency  Of  a  foreign  attachment  or  trustee  process 
in  a  foreign  country  may  be  pleaded  in  abatement,  (v)     But 


200;  Reynolda  v,  Fenton,  8  C.  B.  1S7; 
Cowan  V.  Braidwood,  12  Scott,  N.  R. 
138;  Ferguson  v.  Mahon,  11  A.  &  £.  170; 
Aliron  V.  Furnival^  1  Cronip.  M.  &  R. 
277. 

{«)  NoTelli  V.  Rossi.  2  B    &  Ad.  767. 

\t)  Sadler   v.  Robins,   1  Camp.  258; 
Mauie  V.  Murray,  7  T.  R.  470. 

(ti)  Holmes  v.  Remsen,  4  Johns.  Ch. 
460,  20  Johns.  220;  M 'Daniel  v.  Hughes, 
8  East,  867 ;  Philips  v.  Hunter,  2  H.  BL 
402.     In  HuU  v.  Blake,  13  Mass.  158,  in 
an  action  hy  the  indorsee  of  a  promissory 
note  against  the  maker,  the  defendant 
pleaded  in    bar   a   Judgment   rendered 
against  him  by  a  county  court  in  the 
State  of  Georgia,  having  jurisdiction  of 
the  cause,  as  the  garnishee  or  trustee 
of  the  promisee,  the  defendant  having  in 
the  said  cause  disclosed  the  said  notes, 
the  action,  in  which  said  judgment  was 
rendered,  having  been  commenced  after 
the  actual  indorsement  of  the  note  to 
the  present  plaintiff;  and  the  plea  was 
htUlen  to  be  a  good  bar.     And  see  Gould 
V.  Webb,  4  Ellis  &  B.  083.  80  Eng.  L.  & 
£q.  381,  which  was  an  action  of  assump- 
sit to  recover  damages  for  the  breach  of 
a  special  contract,  made  by  defendant  to 
pay  plaintiff  a  certain  salary  as  European 
correspondent  of  a  newspaper  called  the 
"  New  York  Courier  and  Enquirer."   The 
declaration  also  contained  the  common 
counts.      The  defendant,  among   other 
things,  pleaded  as  to  £50,  part  of  the 
plaintiff  s  demand  in  the  money  counts, 
that  an  action  had  been  brought  against 
the  plaintiff  in  the  Supreme  Court  of 


New  York,  for  a  sum  exceeding  £50; 
that  process  duly  issued  oni  of  said 
court,  and  executed  on  the  defendant, 
the  said  sum  of  £50,  due  and  owing  from 
defendant  to  plaintiff,  was  attached  in 
defendant's  hands  according  to  the  lavs 
of  said  State,  to  satisfy  the  demand  in 
the  action ;  that  judgment  was  after 
wards  recovered  in  the  said  court,  and 
execution  was  issued  to  the  Sheriff  of 
New  York,  whereupon  the  defendant  wss 
obliged  by  the  laws  of  the  State  to  psy, 
and  did  pay  over  to  the  sheriff,  the  vslne, 
of  the  said  sum  of  £50,  deducting  the 
necessary  expenses  of  the  attachment. 
The  plea  further  alleged,  that  the  de^ 
fendant  and  the  plaintiff  were  citizens  of 
the  said  State,  and  the  defendant  wss 
resident  there,  and  subject  to  the  juris- 
diction and  process  of  the  said  court; 
and  that  by  the  laws  of  the  State  the  de- 
fendant was  discharged  and  acquitted  of 
the  said  sum  of  £50.  Held^  upon  de- 
murrer, that  the  plea  was  sufficient,  and 
a  good  defence  pro  tanto.  See  also  the 
reporter's  learned  note  to  Andrews  v. 
Heriot)  4  Cowen,  521 ;  Bank  of  North 
America  v.  Wheeler,  28  Conn.  488. 

(v)  Embree  v.  Hanna,  5  Johns.  101. 
In  this  case  the  defendant  pleaded  a 
foreign  attachment  pending  in  Maryland 
for  the  same  demand.  And  Kent,  C.  J., 
said :  "  If  the  defendant  would  have  been 
protected  under  a  recovery  had  by  virtue 
of  the  attachment,  and  could  have  plead- 
ed such  recovery  in  bar,  the  same  prin- 
ciple will  support  a  plea  in  abatement  of 
an  attachment  pending,  and  commenced 


^  A  defendant  cannot  set  up  as  an  excuse  for  not  paying  money  awarded  by  a  judg^ 
ment  of  a  foreign  tribunal  having  jurisdiction  over  him  and  the  cause,  that  the  judg- 
ment proceeded  on  a  mistake  as  to  the  English  law,  which  was  really  a  Question  of  fact; 
and  it  makes  no  difference  that  the  mistake  appears  on  the  face  of  tne  proceedings. 
Godard  v.  Gray,  L.  R.  6  Q.  B.  IS9. 
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the  *  pendency  of  a  suit  in  a  foreign  country,  which  began  *  606 
by  process  against  the  person,  has  not  the  same  force  with 
a  foreign  attachment ;  and  will  not  abate  a  suit  at  home,  before  the 
foreign  suit  is  carried  to  judgment,  (w^  And  an  action  brought 
in  this  country  directly  on  a  foreign  judgment,  for  the  purpose  of 
enforcing  it,  may  be  defeated  by  evidence  going  to  set  that  judg. 
ment  aside.  Indeed,  according  to  the  weight  of  authority,  it  is  no 
more  than  prima  facie  evidence,  when  an  action  is  brought  to 
enforce  it ;  but  where  an  action  is  brought  for  a  cause  of  action 
which  was  litigated  abroad  between  the  same  parties,  then  the  for- 
eign judgment  against  such  cause  of  action  is  a  bar  to  the  new 
action  brought  at  home,  (x) 


prior  to  the  present  suit.  The  attach- 
ment of  the  debt  in  the  hands  of  the 
defendant  fixed  it  there,  in  favor  of  the 
attaching  creditors ;  the  defendant  could 
not  afterwards  lawfully  pay  it  over  to 
the  plaintiff.  The  attaching  creditors 
acquired  a  lien  upon  the  debt,  binding 
upon  the  defendant;  and  which  the 
courts  of  aU  other  goyernuents,  if  they 
recognize  such  proceedings  at  all,  cannot 
jfail  to  regard.  QaI  prior  eat  Umjoore  potior 
estjum.  In  Brook  v.  Smith,  1  Salk.  280, 
Lord  Holt  hdd,  that  a  foreign  attachment 
before  writ  purchased  in  the  suit,  was 
pleadable  in  abatement.  If  we  were  to 
disallow  a  plea  in  abatement  of  the  pend- 
ing attachment,  the  defendant  would  be 
left  without  protection,  and  be  obliged 
to  pay  the  money  twice;  for  we  may 
reasonably  presume,  that  if  the  priority 
of  the  attachment  in  Maryland  be  ascer- 
tained, the  courts  in  that  State  would 
not  suffer  that  proceeding  to  be  de- 
feated, by  the  subsequent  act  of  the 
defendant  going  abroad,  and  subjecting 
himself  to  a  suit  and  recovery  here." 
And  see  Wheeler  v.  Raymond,  8  Cowen, 
311. 

{10)  Bowne  t;.  Joy,  0  Johns.  221.  In 
this  case  the  defendant  pleaded  the  pend- 
ency of  another  action,  between  the  same 
parties  and  for  the  same  cause,  in  the 
Commonwealth  of  Massachusetts.  And 
upon  demurrer,  judgment  was  siven  for 
the  plaintiff.  The  court  said:  "The 
excepiio  rei  judicata  applies  only  to  final 
deflnitive  sentences  abroad,  upon  the 
merits  of  the  case.  Goiz  v.  Low,  1  Johns. 
Cas.  845.  Nor  is  this  analogous  to  the 
case  of  the  pendency  of  a  prior  foreign 
attachment,  at  the  suit  of  a  third  person ; 
for  here  the  defendant  would  not  be  ob- 
liged to  pay  the  money  twice,  since  pay- 
ment at  least,  if  not  a  recovery  in  the 
one  snlt^  might  be  pleaded  put*  damin 


ecntinuanoe  to  the  other  suit ;  and  if  the 
two  suits  should  even  proceed  pari  passu 
to  judgment  and  execution,  a  satisfaction 
of  either  judgment  might  be  shown  upon 
audita  gvereia,  or  otherwise,  in  discharge 
of  the  other."  In  Maule  v.  Murray,  7 
T.  R.  470,  a  foreign  judgment  was  disre- 
garded, because  it  was  taken  subject  to  a 
case  which  had  not  then  been  decided,  in 
respect  to  the  amount. 

(x)  This  distinction  is  clearly  stated 
by  J^yre,  C.  J.,  in  Philips  v.  Hunter,  2 
H.  HI.  410.  "  It  is,"  said  he,  "  in  one  way 
only  that  the  sentence  or  judgment  of 
the  court  of  a  foreign  state  is  examinable 
in  our  courts,  and  that  is,  when  the  party 
who  claims  the  benefit  of  it  applies  to 
our  courts  to  enforce  it  When  it  is  thus 
voluntarily  submitted  to  our  jurisdiction, 
we  treat  it,  not  as  obligatory  to  the  ex- 
tent to  which  it  would  be  obligatory, 
perhaps,  in  the  country  in  which  it  was 
pronounced,  nor  as  obligatory  to  the  ex- 
tent to  which,  by  our  law,  sentences  and 
judgments  are  obligatory,  not  as  conclu- 
sive, but  as  matter  in  paf«,  as  consider- 
ation prima  facie  sufficient  to  raise  a 
promise;  we  examine  it,  as  we  do  all 
other  considerations  of  promises,  and  for 
that  purpose  we  receive  evidence  of 
what  the  law  of  the  foreign  State  is,  and 
whether  the  judgment  is  warranted  by 
that  law.  In  all  other  cases,  we  give  en- 
tire faith  and  credit  to  the  sentences  of 
foreign  courts,  and  consider  them  as  con- 
clusive upon  us."  Lord  Nottingham,  in 
Cottington's  esse,  2  Swanst  S26,  n.,  and 
Lord  Hardwicke,  in  Boucher  r.  Lawson, 
Cas.  temp.  Hardw.  89,  seem  to  hold  that 
the  foreign  judgment  is  conclusive,  for 
all  purposes.  And  see  Roach  r.  Garvan, 
1  Yes.  Sen.  167.  But  Evre's  distinction 
is  mamtained  by  Lonf  Mawifield,  in 
Walker  v.  Witter,  Doug.  1 ;  and  by  Bui- 
ler,  J.,  m  Galbraith  v.  Neville,  Doug.  6, 
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*  609       *  The  yery  first  essential  to  this,  or  to  any  efficacy  of  a 
foreign  judgment,  is,  that  the  court  by  which  it  is  pro- 
nounced has  unquestionable  jurisdiction  over  the  case,  (y)    And 

n.  (8) ;  and  in  Honlditch  v.  Donegal,  8  StUlman,  6  Wend.  447 ;  Curtis  o.  Gibba,  1 
Bligh,  887,  Lord  Brougham  gives  his  Penning,  899 ;  Don  r.  Lippman,  6  Clark 
reasons  at  lengtli  for  holding  a  foreign  &  F.  ^;  Rogers  p.  Coleman,  Hardin, 
Judsment  to  he  only  prima y&cMeridence.  418;  Borden  v.  Fitch,  16  Johns.  121; 
And  see  Herbert  v.  Cook,  Willes,  86,  n. ;  Benton  v,  Burgot,  10  S.  &  R.  240.  And 
Hall  e.  Odher,  11  East,  118;  Bayley  v.  see  the  reporter's  note  to  Andrews  v. 
Edwards.  8  Swanst.  708.  But  Lord  Herriot,  4  Cowen,  524.  From  Mills  v. 
Kenjfon,  in  Gilbraith  v.  Nerille,  cited  Duryee,  7  Cranch,  481,  apparently  oon- 
above,  doubts  whether  a  foreign  judg-  firmed  by  Chief  Justice  Mankati,  in 
ment  be  not  conclusive  in  English  courts ;  Hampton  v.  M'Connel,  8  Wheat.  284,  it 
and  Lord  EUenborough  at  least  implies  a  might  seem  to  be  the  established  law  of 
similar  doubt,  in  Tarleton  v.  Tarleton,  4  this  country,  that  a  Judgment  recovered 
M.  &  S.  20 ;  and  Sir  L,  Shadwe/l,  in  Mar-  in  one  State  by  a  citizen  thereof,  against 
tin  V,  Nicolls,  8  Sim.  468,  rejected  this  a  citizen  of  another,  was  absolute  and 
distinction  altogether,  and  therefore  al-  final,  and  perfectly  exclusive  of  all  in- 
lowed  a  demurrer  to  a  bill  for  a  dis-  quiry  into  the  jurisdiction  of  the  court 
covery,  and  a  commission  to  examine  which  rendered  the  judgment.  But  this 
witnesses  abroad  in  aid  of  the  plaintiiTs  question  was  very  f  uUy  considered  in 
defence  to  an  action  brought  in  England  Bissell  v.  Briggs,  0  Mass.  462 ;  and  it  was 
on  a  foreign  judgment  The  law  on  this  there  heid,  tliat  a  court  of  another  State 
subject  cannot  be  considered  as  settled  mnst  have  had  jurisdiction  of  the  parties, 
in  England ;  but  from  Smith  t*.  Nicolls,  6  as  well  as  of  the  cause,  for  its  judgment 
Bing.  N.  C.  208,  it  may  perhaps  be  in-  to  be  entitled  to  the  full  faith  and  credit 
ferred  that  in  an  action  on  a  foreign  mentioned  in  the  federal  Constitution, 
judgment,  the  judgment  is  only  prima  The  same  Question  was  again  fully  coa- 
facie  evidence.  It  is  believed,  that  in  sidered  in  Hall  r.  Williams,  6  Pick.  232, 
this  country  this  distinction  has  been  re-  which  was  debt  on  a  judgment  of  the 
garded  in  practice,  but  the  reported  ad-  Superior  Court  in  Georgia ;  and  it  was 
judications  do  not  authorize  us  to  speak  held,  that  the  defendant,  under  the  plea 
of  it  as  established  here.  See  Cummings  of  nil  debet,  might  show  that  the  court 
r.  Banks,  2  Barb.  002,  where  the  question  had  no  jurisdiction  over  his  person.  And 
is  discussed  by  Edmimda,  J.  In  Boston  Parker,  C.  J.,  in  delivering  the  judgment 
India  R.  F.  r.  Iloit,  14  Vt.  02,  it  was  held,  of  the  court,  said :  **  It  cannot  be  pre- 
that  debt  and  not  assumpsit  should  be  tended,  we  think,  that  a  citizen  of  Massa- 
brought  on  the  judgment  of  another  chusetts,  against  whom  a  judgment  may 
State  ;  and  in  No^es  v.  Butler,  6  Barb,  have  been  rendered  in  Illinois  or  Missouri, 
613,  a  judgment  m  another  State  was  he  never  having  been  within  a  thousand 
held  conclusive  as  to  all  facts  but  those  miles  of  those  States,  should  be  com- 
which  went  to  show  the  iurisdiction  of  pelled  by  our  courts  to  execute  that  judg- 
the  court  rendering  the  judgment.  It  ment,  it  not  appearing  by  the  record  that 
must  be  remembered,  however,  that  the  he  received  any  manner  of  notice  that 
question  does  not  stand  in  this  country,  any  suit  was  pending  there  against  him, 
as  between  the  courts  of  the  several  and  being  ready  to  show  that  he  never 
States,  in  the  same  position  in  which  it  had  any  dealing  with  the  party  who  has 
stands  in  England,  as  between  the  courts  obtained  the  judgment;  and  yet  this 
of  that  country  and  those  of  foreign  must  be  the  consequence,  if  the  doctrine 
countries,  by  reason  of  the  intervention  contended  for  by  some  is  carried  to  its 
of  our  constitutional  provisions.  Judg^  full  length,  namely,  that  the  record  of  a 
ments  rendered  in  any  State  have  gen-  judgment  is  to  have  exactly  the  same 
erallff  the  same  force 'and  effect  in  all  effect  here  as  it  would  have  in  Illinois  or 
other  States  as  in  that  in  which  they  are  Missouri ;  for  in  those  States,  if  the  pro- 
rendered.  See,  for  an  account  of  the  cess  has  been  served  according  to  their 
decisions  on  this  subject,  Robinson  v,  laws,  which  may  be  in  a  manner  auite 
Proscott,  4  N.  H.  460 ;  1  Kent,  Com.  260,  consistent  with  an  utter  ignorance  of  the 
261.  See  also  Downer  v.  Shaw,  2  Foster,  suit  by  the  party  without  the  State,  the 
277.  judgment  would  be  binding  there  until 
(y)  Buchanan  v.  Rucker,  0  East,  192;  reversed  by  some  proceedings  recognized 
Thurher  v.  Blakboume,  1  N.  H.  242  ;  by  their  laws.  If  it  be  said,  that  a  party 
Bissell  V,  Briggs,  0  Mass.  462;  Aldrich  thus  aggrieved  may  obtain  redress  by 
V.  Kinney,  4  Conn.  380;  Shumway  v.  writ  of  error  or  a  new  trial,  in  the  State 
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if  the  origin  *  of  this  jurisdiction  do  not  appear,  or  if  it    *  610 
be  of  the  ordinary  kind  admitted  among  civilized  nations, 


where  the  jadgment  waa  rendered,  it  is  a 
•ufflcient  aiuwer,  that  never  having  been 
within  their  jurisdiction,  or  amenable  to 
their  laws,  he  shall  not  be  compelled  to 
go  from  home  to  a  distant  State,  to  pro- 
tect himself  from  a  judgment  which 
never,  according  to  universal  principles 
of  Justice,  had  any  legal  operation 
against  him.  The  laws  of  a  State  do  not 
operate,  except  upon  its  own  dtixens, 
extra  territarium;  nor  does  a  decree  or 
judgment  of  its  judicial  tribunals,  ex- 
cept so  far  as  is  allowed  by  comity,  or 
required  by  the  Constitution  of  the  United 
States ;  and  neither  of  these  can  be  held 
to  sanction  so  unjust  a  principle.  If  the 
States  were  merely  foreign  to  each  other, 
we  have  seen  that  a  judgment  in  one 
would  not  be  received  in  another  as  a 
record,  but  merely  as  evidence  of  debt, 
controvertible  by  the  party  sued  upon  it. 
By  the  Constituiion,  such  a  judgment  is 
to  have  the  same  effect  it  would  have  in 
the  State  where  it  was  rend'ered,  that  is, 
it  is  to  conclude  as  to  every  thing  over 
which  the  court  which  rendered  it  had 
jurisdiction.  If  the  property  of  a  citizen 
of  another  State,  within  its  lawful  juris- 
diction, is  condemned  by  lawful  process 
there,  the  decree  is  final  and  conclusive. 
If  the  citixen  himself  is  there,  and  served 
with  process,  he  is  bound  to  appear  and 
make  his  defence,  or  submit  to  the  conse- 
quences ;  but  if  never  there,  there  is  no 
jurisdiction  over  his  person,  and  a  judg- 
ment cannot  follow  him  beyond  the  terri- 
tories of  the  State,  and  if  it  does  he  may 
treat  it  as  a  nullity,  and  the  courts  here 
will  so  treat  it,  when  it  is  made  to  appear 
in  a  legal  way  that  he  was  never  a  proper 
subject  of  the  adjudication.  These  prin- 
ciples were  settled  in  a  most  lucid  and 
satisfactory  course  of  reasoning  by  Chief 
Justice  Parmnu,  in  the  opinion  of  the 
court  delivered  bv  him  in  the  case  of 
Bissell  V.  Briggs,  9  Siass.  402.  And  see 
llobsonv.  Pearce,  2  Kem.  166.  This  ex- 
position of  the  constitutional  provision 
respecting  the  records  and  judicial  pro- 
ceedings, authenticated  as  the  act  of 
Congress  requires,  takes  a  middle  ground 
between  the  doctrine  as  held  by  the  court 
of  this  State,  in  the  case  of  Bartlett  v. 
Knight,  1  Mass.  401,  and  by  the  court  of 
New  York,  in  the  case  of  Hitchcock  v. 
Aicken,  1  Caines,  400 ;  in  both  of  which 
it  was  held,  that  the  Constitution  and  act 
of  Congress  had  produced  no  other  effect 
than  to  establish  definitively  the  mode  of 
authentication,  leaving  in  other  respects 
such  judgments  entirely  upon  the  footing 


of  foreign  judgments,  according  to  tlie 
principles  of  tlie  common  law.  But  in 
the  case  of  Bissell  v.  Briggs,  the  prin- 
ciple settled  is,  that  by  virtue  of  the  pro- 
vision of  tlie  Constitution,  and  the  act  of 
leffislation  under  it,  a  judgment  of  an- 
other State  is  rendered  in  all  respects 
like  domestic  judgments,  when  the  court 
where  it  was  recovered  had  jurisdiction 
over  the  subject  acted  upon  and  the 
person  against  whom  it  was  rendered, 
leaving  open  for  inquiry  in  the  court 
where  it  was  sought  to  be  enforced  the 
question  of  jurisdiction,  and  taking  the 
obvious  distinction  between  the  effect  of 
the  judgment  upon  property  within  the 
territory,  and  the  per»on,  who  was  without 
it.  It  was  thought  that  this  was  carry- 
ing the  sanctity  of  judgments  of  other 
States  as  far  as  was  consistent  with  the 
safety  of  the  citizen  who  was  not  amen- 
able to  their  laws,  and  as  far  as  is  re- 
quired by  the  spirit  or  letter  of  the 
Constitution  of  the  United  States.  The 
doctrine  thus  established  here  has  been 
approved  and  adopted  by  the  courts  of 
the  great  States  of  Pennsylvania  and 
New  York,  in  both  of  which  before,  it 
had  been  A«/(/,  that  the  judgments  of  the 
several  States  were  to  bie  treated  as  for- 
eign judgments.  .  .  .  The  principle  upon 
which  this  exception  is  made  to  the  con- 
clusiveness in  every  particular  of  the 
judgments  of  other  States,  is  well  ex- 
pressed by  Mr.  Justice  Johfuon,  of  the 
Supreme  Court  of  the  United  States, 
when  dissenting  from  the  decision  of  the 
court  in  the  case  of  Mills  o,  Duryee.  He 
says,  it  is  an  eternal  principle  of  justice, 
'  that  jurisdiction  cannot  be  justly  exer- 
cised by  a  State  over  property  not  within 
the  reach  of  its  process,  or  over  persons 
not  owing  them  allegiance,  or  not  sub^ 
jected  to  their  jurisdiction  by  being  found 
within  their  limits.'  Indeed,  so  palpable 
is  this  principle,  that  no  doubt  could  exist 
in  the  mind  of  any  lawyer  upon  the  sub- 
ject, but  for  the  construction  supposed 
to  be  given  to  the  Constitution  of  the 
United  States,  and  the  act  of  Congress 
following  it,  in  the  case  of  Mills  v. 
Duryee,  7  Cranch,  481,  and  resanctioned 
in  the  case  of  Hampton  v.  M'Connel.  3 
Wheat.  234,  in  the  brief  opinion  deliv- 
ered  by  Chief  Justice  Marshall.  This 
construction,  when  first  referred  to  In 
this  court,  in  the  case  of  the  Common- 
wealth V.  Green,  was  supposed  to  have 
put  an  end  to  all  questions  on  this  sub- 
ject, and  to  have  established,  as  the  law 
of  the  land,  that  a  judgment  recovered 
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*  611    and  established  in  an  *  authentic  manner,  it  will  be  pre- 

sumed to  be  legitimate ;  if,  however,  it  be  of  unusual  origin 
or  character,  or  not  yet  certainly  established,  then  its  legitimacy 
must  be  proved  by  the  party  relying  upon  it.  (z)     It  is  not  however 
necessary,  that  the  authority  on  which  the  jurisdiction  of  the  tri- 
bunal rests,  should  be  proved  to  be  legitimate  de  jure  as  well 

*  612    as  de  facto.     *  It  is  generally  enough  if  it  be  defadio  estab- 

lished, and  the  tribunal  be  commissioned  by  the  government 
in  which  the  sovereigp  power  of  the  country  is  actually  vested,  (a) 


in  one  State  by  a  citizen  thereof,  against 
a  citizen  of  another,  was  absolute  and 
incontroTertible,  and  would  admit  of  no 
inquiry,  even  as  to  the  jurisdiction  of 
the  court  which  rendered  it.  This 
court  yielded  a  painful  deference  to  the 
decision,  without  that  close  examination 
it  would  have  received,  if  presented  to 
them,  otherwise  than  incidentally,  and 
if  its  bearing  had  been  of  importance  in 
the  case  then  before  the  court ;  but  the 
notice  taken  of  the  case  was  merely  the 
expression  of  opinion  argu/tndo,  and  not  a 
judicial  determination  of  the  question. 
And  as  a  further  reason  for  not  receiv- 
ing the  doctrine  implicitly  as  authority, 
it  may  be  remarkeid,  that  the  case  to 
which  it  was  applied  was  one  clearly 
within  the  jurisdiction  of  the  court 
which  decided  it,  so  that  the  point  now 
raised  was  not  brought  into  question. 
.  .  .  The  case  of  Mills  t\  Duryee  has,  as 
its  importance  merited,  undergone  a  re- 
vision in  almost  every  State  court  in  the 
Union,  of  whose  decisions  we  have  any 
printed  account,  and  the  opinion  has 
been  unanimous,  without  tlie  dissenting 
voice,  so  far  as  we  can  learn,  of  a  sin- 
gle judge,  that  that  case,  howerer  un- 
3ualified  it  may  appear  in  the  report, 
oes  not  warrant  the  conclusion,  that 
judgments  of  State  courts  are  in  all 
respects  the  same,  when  carried  into 
another  State  to  be  enforced,  as  they  are 
in  the  State  wherein  they  are  rendered, 
but  that  in  all  instances  the  jurisdiction 
of  the  court  rendering  the  judgment  may 
1)e  inquired  into.  In  truth,  all  of  them 
sanctioning  the  principles,  and  some  of 
them  by  express  reference,  which  were 
asserted  by  this  court  in  the  case  of  Bis- 
sell  i;.  Briggs,  as  the  only  just  exposition 
of  the  provision  in  the  Constitution  of 
the  United  States  in  relation  to  the 
records  and  judicial  proceeding  of  States. 
.  .  .  With  such  a  cloud  of  witnesses  in 
favor  of  the  construction  given  to  the 
clause  of  the  Constitution  which  is  in 
question  by  this  court,  in  the  case  of 
Bissell  V.  Briggs,  we  may  weU  rest  upon 
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that  as  the  true  construction,  if  it  is  not 
most  clearly  and  explicitly  overruled  by 
the  only  tribunal  whose  authority  on^t 
to  be  submitted  to,  the  Supreme  Court 
of  the  United  States.  But  notwithstand- 
ing all  these  decisions,  many  of  which 
are  subsequent  in  point  of  time  to  the 
case  of  Mills  v.  Duryee,  and  most  of 
them  commenting  on  it,  we  should  be 
bound  to  give  up  the  point,  if  that  case 
settles  the  question  as  conclusively  as  it 
has  been  supposed  it  did.  But  all  the 
State  judges  who  have  considered  that 
case,  are  of  opinion,  that  it  was  intended 
only  to  embrace  judgments  where  the 
defendant  had  been  a  party  to  the  suit, 
by  an  actual  appearance  and  defence,  or 
at  least  by  having  been  duly  served  with 
process  when  within  the  jurisdiction  of 
the  court  which  gave  it,  and  they  formed 
their  opinion  upon  the  following  clause 
in  the  opinion  of  Mr.  Justice  StwM^ 
namely :  'In  the  present  case  the  defend- 
ant had  full  notice  of  the  suit,  for  he 
was  arrested  and  gave  bail,  and  it  is  be- 
yond all  doubt  that  the  judgment  of  the 
Supreme  Court  of  New  York  was  con- 
clusive upon  the  parties  in  that  State.' 
If  this  is  all  that  was  intended  to  be 
decided,  the  case  harmonizes  with  the 
general  course  of  decisions  in  the  State 
courts  as  before  cited,  and  it  is  in  no 
respect  different  from  the  decision  of 
this  court,  in  the  case  of  BisseU  v. 
Briggs  "    That  the  doctrine  of  the  two 

S receding  cases  is  now  the  established 
octrine  throughout  the  countnr,  see  the 
authorities  cited  at  the  end  of  the  pre- 
ceding note.  See  also  Monroe  v.  Dong- 
las,  4  Sandf.  Ch.  126.  In  this  very  long 
and  interesting  case  the  whole  doctrine 
of  the  law  of  foreign  judgments  is  exam- 
ined with  great  ability.  And  see  Gleason 
V.  Dodd.  4  Met  338 ;  D* Arcy  v.  Ketchum 
11  How.  166. 

(z)  Snell  9.  Foussat,  3  Burn.  220,  n.  ; 
Cheriot  V.  Foussat,  id.  220. 

(a)  Bank  of  North  America  v,  M'CaU, 
4  Binn.  371. 


GH.  II.]  THE  LAW  OF  PLAOB.  *  618 

Another  essential  is,  that  the  defendant  in  the  foreign  action 
had  such  personal  notice  as  enabled  him  to  defend  himself;  or 
that  his  interests  were  otherwise  actually  and  in  good  faith  pro- 
tected. (5)  And  the  notice  must  be  such  as  the  court  from  which 
it  issued  has  authority  to  give,  (c)  If  it  be  by  summons,  and  in 
the  State  in  which  it  issued,  that  is  equivalent  to  personal  notice, 
it  will  so  be  held  in  other  States  as  to  the  judgment  founded  upon 
it.  (d) 

It  seems  to  be  held,  that  a  plaintiff  who  has  recovered  a  judg- 
ment abroad  may  elect  to  sue  at  home  on  that  judgment,  or  on  ihe 
original  cause  of  action,  because  there  is  no  merger.  («) 

The  relations  between  the  several  States  of  the  Union  are  pecu- 
liar. In  some  respects  they  are  held  to  be  foreign  to  each  other, 
as  they  are  for  most  purposes  in  the  law  of  admiralty ;  and  in  other 
respects  not  foreign,  excepting  so  far  as  this  is  necessarily  implied 
in  their  independence  of  each  other.  On  this  subject  the  Consti- 
tution of  the  United  States  declares,  that  ^^  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State.  And  the  Congress  may,  by  gen- 
eral laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof."  (/)  In  exe- 
cution of  this  power,  the  First  Congress  passed  a  statute,  provid- 
ing ^^  that  the  records  and  judicial  proceedings  of  the  courts  of 
any  State  shall  be  proved  or  admitted  in  any  other  court  within  the 
United  States  by  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  *  said  attestation  is  in  due  form.  And  the  *  613 
said  records  and  judicial  proceedings,  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  State  from  whence  the  said  records  are  or  shall  be  taken."  (^r) 

In  the  construction  of  these  clauses,  many  questions  have  been 
raised,  and  a  great  diversity  of  opinion  manifested.    The  more 

(b)  See  oMte,  p.  *  688,  n.  (/),  and  nqmi,  {d)  Kocco  v.  Hackett,  21  Law  Rep. 
n.  (v).  868 ;  and  see  Barringer  v.  King,  6  Graj, 

(c)  Therefore,  where  a  court  in  Rhode     9. 

bland  ordered  personal  notice  to  be  giren  («)  Smith  v.  NicoUs,  6  Bing.  N.  C. 

a  defendant  in  Massachusetts,  which  was  206 ;  Hall  v,  Odber,  11  East,  118. 

done,  it  was  not  such  a  notice  as  would         (/)  Art.  4,  §  1. 

suffice  for  the  foundation  of  a  judgment  {g)  1  U.  8.  Stats,  at  Large,  122,  ch. 

on  which  an  action  could  he  maintained  in  xxxrH. 

MassachnsetU.  Ewer  v.  Coffin,  1  Cush.  28. 
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important  of  these  questions  we  haye,  howeyer,  already  con- 
sidered. 

It  has  been  held,  that  the  provisions  of  the  statute  must  be 
strictly  complied  with.  Thus,  it  will  be  noticed  that  the  records 
are  to  be  attested  by  the  seal  of  the  court,  ^^  if  there  be  a  seal ; " 
therefore  the  records  of  a  court  not  having  a  seal  may  be  suf- 
ficiently attested  otherwise.  But  there  is  no  similar  phraseology 
as  to  the  attestation  of  the  clerk ;  that  is  therefore  absolutely 
requisite ;  and,  consequently,  the  proceedings  of  a  court  which  has 
no  clerk,  as  a  court  held  by  a  justice  of  the  peace,  cannot  be  au- 
thenticated in  the  terms  of  the  statute,  and  therefore  cannot  be 
entitled  to  the  whole  privilege  which  purports  to  be  given  by  the 
clause  in  the  Constitution.  (A) 

There  remains  to  be  considered,  the  operation  of  the  law  of 
place  upon  the  insolvent  laws  of  this  country.  But  these  laws  are, 
in  this  respect,  principally  influenced  and  affected  by  the  clause 
in  the  Constitution  which  forbids  the  several  States  from  passing 
laws  impairing  the  obligation  of  contracts ;  and  we  shall  advert 
to  this  subject  when  we  speak  specifically  of  that  clause,  and  of 
the  law  of  bankruptcy. 

(A)  This  question  is  rery  folly  oon-  667 ;  and  SiWer  Lake  Bank  v.  Harding, 

sidered  in  Snyder  v.  Wise,  10  Penn.  St  6  Ohio,  646.    Bat,  for  cases  which  incline 

167 ;  and  the  decision  there  is  in  accord-  to  an  opposite  opinion,  see  Bissell  v.  £d- 

ance  with  the  text,  and  with  Warren  v.  wards,  o    Day,    963;    Starkweather   r. 

Flagg,  2  Pick.  448 ;  Robinson  v.  Prescott,  Lorinff,  2  Vt.  678;  and  Blodgelt  v.  Jor- 

4  N.  H.  460;  Mahurin  v.  Bickford,  6  id.  dan,  6  id.  680. 
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Sect.  I.  —  Payment  of  Money. 


1.    Of  thb  Paxtt  to  whom  Patmbnt  should  bb  madb. 

Patxent  to  an  agent  in  the  ordinary  course  of  business  binds  the 
principal,  unless  the  latter  has  notified  the  debtor  beforehand  that 
he  requires  the  payment  to  be  made  to  himself,  (a)  ^  And  cir- 
cumstances might  make  a  payment  to  the  debtor* %  own  agent  suf- 
ficient. (()     So  payment  to  an  attorney  is  as  effectual  as  if  made 


(a)  Fayenc  v.  Bennett,  11  East,  86; 
Horaby  v.  Lacj,  6  M.  &  S.  106 ;  Drink- 
water  V.  Goodwin,  Cowp.  251.  So  if  one 
allows  an  agent  to  trade  in  his  own  name, 
and  as  carrying  on  business  for  himself, 
payment  to  such  agent  is  a  bar  to  an 
action  by  the  principal.  Gardiner  v.  Da- 
Tis,  2  C.  &  P.  49.  And  see  Coates  v. 
Lewis,  1  Camp.  444 ;  Moore  v.  Clement- 
son,  2  id.  24.    And  in  Capel  p.  Thornton, 


8  C.  &  P.  862,  it  was  ruled  by  Lord  Ten- 
terden,  that  an  agent  authorized  to  seU 
goods  has,  in  the  absence  of  advice  to 
the  contrary,  an  implied  authority  to 
receive  payment.  But  see  Jackson  v. 
Jacob,  6  Scott,  79 ;  Blackburn  v,  Scholes, 
2  Camp.  843. 

(6)  Horsfall  v.  Fauntleroy,  10  B.  &  C. 
765.  In  this  case,  the  plaintiff,  who  was 
an  importer  of  ivory,  had  caused  cata- 


1  Thus  a  payment  to  a  corporation  a^nt,  held  out  as  an  agent  with  general  powers, 
will  bind  the  corporation.  Howe  Machine  Co.  v.  Ballmeg,  89  Bl.  SI 9.  See  Drinan  v, 
Nichols,  115  Mass.  353;  Swett  v.  Sonthworth,  1S5  Mass.  417;  Kinsman  v.  Kershaw, 
119  Mass.  140.  Payment  by  a  debtor  to  an  agent,  before  notice  of  the  revocation  of 
the  latter's  authority  to  receive  it,  will  discharge  the  liability.  Packer  v.  Hinckley 
Locomotive  Works,  122  Mass.  484  ;  Ins.  Co.  v.  McCain,  96  U.  8.  84 ;  Braswell  v.  Am. 
Ins.  Co.  75  N.  C.  8 ;  Ulrich  v.  McCormick,  66  lud.  243  ;  Meyer  v.  Hehner,  96  III.  400 ; 
Rice  V.  Barnard,  127  Mass.  241.  A  principal  must  at  once  repudiate  a  payment  made 
to  an  agent  without  authority  to  receive  it.  Harris  v.  Simmcrman,  81  111.  413 ; 
Bcrtholf  0.  Quinlan,  68  111.  297  ;  Aultman  v.  Lee,  43  la.  404.  Pavments  to  one  sup- 
posed to  be  a  principal,  before  notice  of  his  agency,  were  held  good  as  against  the  teal 
principal  in  Peel  v.  Shepherd,  58  Ga.  365 ;  Echpse  Windmill  Co.  v.  Thorson,  46  la.  181. 
A  broker,  not  being  intrusted  with  the  possession  of  goods,  is  not  entitled  to  receive 
payment  Whiton  ».  Spring,  74  N.  Y.  169;  Irwine  v.  Watson.  5  Q  B.  D.  102,414 
rayment  to  a  selling  agent  by  the  buyer  will  not  be  good  unless  his  principal  has  held 
him  out  as  having  such  authority.  Clark  v.  Smith,  88  III.  298.  But  payment  to  a  trav- 
elling salesman,  apparently  authorized  to  collect,  is  payment  to  the  principal,  although 
the  bills  sent  out  for  the  goods  were  inscribed  "Payable  at  office,"  the  vendee  not 
having  seen  these  words.  Putnam  v.  French,  53  Vt.  402.  It  has  been  held  that 
payment  to  the  servant  of  a  contractor  who  is  to  furnish  materials  and  labor,  made 
without  the  contractor's  knowledge  and  before  any  proceedings  in  the  nature  of  a 
mechanic's  lien  have  been  begun  bv  the  servant,  is  not  a  payment  to  the  contractor. 
Walker  v.  Newton,  53  Wis.  336  ;  and  that  payment  to  a  de  facto  officer  appointed  by  a 
board  of  fire  commissioner!  is  a  defence  to  an  action  b v  a  <k  jure  officer  against  a  city 
for  his  salarv  during  the  time  that  he  was  wrongfully  displaced,  Terhune  r.  Mayor. 
kc.  of  New  York,  88  N.  Y.  247.  Payment  to  an  agent  in  Confederate  money  was  Ma 
good  in  Maloney  v.  Stephens,  1 1  Heiskell,  738. 
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to  the  principal  himself ;  (c)  but  not  so  to  an  agent  of  the 
*  615    attorney   *  appointed  by  the  attorney  to  sue  the  debtor,  (d)  ^ 

And  where  one  contracts  to  do  work  and  sues  for  the  price, 
the  defendant  may  prove  that  the  plaintiff  had  a  partner  in  the 
undertaking,  and  that  he  has  paid  that  partner.  («)  Payment  to 
the  creditor's  wife  will  not  be  a  good  payment;  (/)  unless  she 
was  his  agent,  either  expressly  or  by  course  of  business.  (^)  She 
has  no  authority,  as  wife^  to  receipt  for  her  husband's  claims,  al- 
though she  be  the  meritorious  cause.  (A)  An  auctioneer  or  otiier 
agent  employed  to  sell  real  estate  has  no  implied  authority  to  re- 
ceive payment,  (i)  In  case  of  sales  by  auction,  the  auctioneer 
has  usually,  by  the  conditions  of  sale,  authority  to  receive  the 
deposit,  but  not  the  remainder  of  the  purchase-money,  (y  )  ^ 


loguei  to  be  circulated,  stating  that  a 
quantity  of  ivorj  was  to  be  sold  on  his 
account  on  a  certain  day  by  auction, 
subject  to  the  condition,  among  others, 
that  payment  was  to  be  made  on  deliv- 
ery of  the  bills  of  parcels.  The  defendant, 
having  received  one  of  the  catalogues, 
instructed  his  broker  to  purchase  certain 
lots  on  his  account.  The  broker  did  so, 
and  shortly  after  drew  bills  on  the  de- 
fendant for  the  amount,  which  were  ac- 
cepted and  paid  at  maturity.  In  an  action 
by  the  plaintiff  against  the  defendant  for 
the  price  of  the  ivory,  the  court  held^  that 
the  payment  of  the  bills  drawn  by  the 
broker  constituted  a  good  defence,  inas- 
much as  the  plaintiff,  by  the  condition 
of  sale  contained  in  his  catalogues,  had 
authorieed  the  defendant  to  believe  that 
the  ivory  had  been  paid  for  bv  the 
broker  on  delivery  of  the  bills  of  par- 
cels. 

(c)  Powell  r.  Little,  1  W.  BI.  8 ;  Yatea 
V.  Freckleton,  2  Douff.  623;  Hudson  i^. 
Johnson,  1  Wash.  Ya.  10;  Branch  v. 
Burnley,  1  Call,  147.  And  an  attorney 
has  authority  to  receive  payment  as  well 
after  judgment  has  been  recovered  as 
before.  Brackett  v.  Norton,  4  Conn.  517 ; 
Erwin  v.  Blake,  8  Pet.  18 ;  Gray  v.  Wass, 
1  Greenl.  257 ;  Lewis  v.  Gamage,  1  Pick. 
347.  But  an  attorney  has  no  authority 
to  receive  anything  but  money  in  pajr- 
ment  of  his  client's  debt,  nor  a  part  m 
satisfaction  of  the  whole,  nor  to  assign 
the  execution.  Savoury  t7.  Chapman,  8 
Dowl.  &S\  Jackson  r.  Bnrtlett.  8  Johns. 
361;  Kellogg  p.  Gilbert,  10  id.  220;  Car- 
ter  V.  Talcot,  10  Vt  471 ;  GuUett  v.  Lewis, 


8  Stew.  23;  Kirk  v.  Glover,  5  Stew.  &  P. 
340 ;  Wilson  v.  Wadleigh,  36  Me.  406. 

{d)  Yates  v.  Freckleton,  2  l>ong.  6B8. 
For  an  attomey-at-law,  by  virtue  of  his 
ordinary  powen,  cannot  delegate  his 
authority   to  another,  so  as  to  raise  a 

grivity  between  such  third  person  and 
is  principal,  or  to  confer  on  him  as  to 
tlie  principal,  his  own  rights,  duties,  and 
obligations.  Johnson  v.  Cunningham,  1 
Ala.  249;  Kellogg  v.  Norris,  5  £ng. 
(Ark.)  18.  So  payment  to  a  sheriff  em- 
ployed by  an  attorney  to  serve  a  writ 
will  not  discharge  the  debt.  Green  r. 
Lowell,  3  Greenl.  373;  Waite  r.  Deles- 
dernier,  15  Me.  144. 

(f)  Shepard  v.  Ward,  8  Wend.  542. 
And  it  is  a  general  rule,  that  payment  to 
one  partner  is  good,  and  binds  the  firm. 
Duflf  i;.  The  East  India  Co.  16  Ves.  198 ; 
Yandes  v.  Lefavour.  2  Blackf.  371; 
Gregg  V.  James,  Breese,  107 ;  Porter  v. 
Taylor,  6  M.  &  S.  156 ;  Scott  v.  Trent,  1 
Wash.  ( Va.)  77.  Even  after  dissolution. 
King  V.  Smith,  4  C.  &  P.  108.  And  see 
Morse  r.  Bellows,  7  N.  H.  568.  So  pay- 
ment to  one  of  two  joint  creditors  it 
good,  although  they  are  not  partners  in 
business.  Morrow  v,  Starke,  4  J.  J. 
Marsh.  367. 

(/)  Offley  V.  Clay,  2  Scott,  N.  R.  372. 

(g)  Spencer  v.  Tisue,  Addis.  316; 
Seaborne  i*.  Blackston,  2  Freem.  178; 
Thrasher  v,  Tuttle,  22  Me.  336. 

(A)  Offley  r.  Clay,  stipra. 

(t)  Mynn  v.  Joliffe,  1  Moody  &  B. 
826. 

(/)  Mynn  v.  Joliffe,  mpra;  Sykes  » 
Giles.  5  M.  &  W.  645. 


1  Nor  to  a  person  in  an  attorney's  office,  who  gave  a  receipt  in  the  attorney's  name. 
O'Connor  v.  Arnold,  53  Ind,  203. 

*  An  aactioneer  hA.s  no  authority  to  receive  a  check  in  payment  where  the  tenns  of 
sale  require  payment  in  cash.    Broughton  v,  Silloway,  114  Mass.  71. 
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One  may  be  justified  in  making  payments  to  a  party  who  is  sit- 
ting in  the  creditor's  counting-room,  and  apparently  intrusted  with 
the  transaction  of  the  business,  and  authorized  to  receive  the 
money,  although  he  be  not  so  in  fact,  (i)  ^  In  general  it  is  only 
a  money  payment  that  binds  the  principal ;  (I)  so  that  he  is  not 
affected  by  any  claim  which  the  debtor  may  have  against  the 
agent,  (m)  '  And  an  agent  authorized  to  receive  payment  in 
*  money  cannot  bind  his  principal  by  receiving  goods,  (n)  ^  ♦  616 
or  a  bill  or  note,  (o) 

Payment  by  bankers  to  one  of  several  persons  who  have  jointly 
deposited  money  with  them,  and  who  are  not  partners,  or  to  one 
of  several  joint  trustees,  does  not  discharge  the  bankers  as  to  the 
others,  unless  they  had  authorized  the  payment.  (je>)    And  pay- 


{k)  Barrett  v.  Deere,  Moody  &  M. 
aOO.  And  see  Wilmot  v.  Smith,  id.  238 ; 
Moffat  V.  ParsoDS,  6  Taunt.  307.  But 
payment  to  an  apprentice,  not  in  the 
usual  course  of  the  creditor's  business, 
but  on  a  collateral  transaction,  has  been 
IM  not  to  discharge  the  debt,  although 
made  at  the  creditor's  counting-room. 
Sanderson  v.  Bell,  2  Cromp.  &  M.  304. 

(/)  Thorold  v.  Smith,  11  Mod.  71. 

(in)  Thus,  where  an  assured  who  re- 
sided at  Plymouth  employed  an  insur- 
ance broker  in  London  to  recover  a  loss 
from  the  underwriters,  and  the  latter  ad- 
justed the  loss  by  setting  off  in  account 
against  it  a  debt  due  from  him  to  the 
underwriters  for  premiums,  and  the 
broker  became  bankrupt,  and  never  paid 
the  money  to  the  assured,  it  was  held, 
that  the  set-off  in  account  between  tlie 
underwriters  and  the  broker  was  not 
payment  to  the  assured,  inasmuch  as  the 
broker  had  only  authority  to  receive 
payment  in  money.  Bartlett  v.  Pentland, 
10  B.  &  C.  700. 

(n)  Howard  v.  Chapman,  4  C.  ft  P. 
508. 

(o)  Sykes  r.  Giles,  6  M.  &  W.  645; 
Ward  V.  Evans,  2  Ld.  Raym.  028.    And 


see  Townaend  v.  Inglis,  Holt,  N.  P.  27a 
But  queere  whether,  in  those  States  where 
the  giving  of  a  negotiable  promissory 
note  is  regarded  as  pimd  facte  payment, 
an  agent  would  not  be  authorized  to 
receive  payment  by  such  bill  or  note. 

( p)  tnnes  v.  Stephenson,  1  Moody  ft 
R.  145.  The  depositors  here  were  co- 
assignees  of  a  bankrupt,  and  the  money 
had  been  drawn  out  on  the  check  of  two 
out  of  three  depositors,  but  the  name  of 
one  of  the  two  was  forged.  Lord  Tenter- 
den  said,  "  that  the  case  was  a  very  clear 
one ;  that  money  was  paid  to  bankers  by 
three  persons  not  partners  in  trade ;  that 
it  had  been  stated  that  one  of  them  could 
draw  checks  so  as  to  bind  the  others,  bul 
that  was  not  the  law,  and  to  allow  it 
would  defeat  the  very  object  of  paying 
the  money  in  Jointly ;  and  it  must  be 
well  known  to  the  jury  that  it  was  not 
the  practice,  unless  the  persons  drawing 
stood  in  the  relation  of  partners."  And 
see,  to  the  same  effect,  Stone  v.  Marsh, 
Ryan  ft  M.  864.  But  this  rule  as  to 
bankers  is  peculiar.  **It  is  a  general 
rule,"  says  Mr.  Justice  MauU,  "that  a 
man  may  pay  a  debt  to  one  of  several 
persons  with  whom  he  has  contracted 


1  A  shopman,  to  receive  payment  over  the  counter  only,  cannot  receive  it  elsewhere. 
Clark  V.  Smith,  88  111.  298.  See  Harris  r.  Simmerman,  81  111.  413 ;  Eclipse  Windmill 
Co.  V.  Thorson,  46  la.  181. 

«  See  Hogarth  p.  Wherlcy,  L.  R.  10  C.  P  630.  Deliverjr  of  money  is  in  itself 
evidence  of  payment  of  a  debt  and  not  of  a  loan.  Downey  v.  Andrus.  43  Mich.  65. 
The  setting  olf  an  agent's  debt  by  a  debtor  is  not  pavment  as  against  the  priocipaL 
Bevis  V.  Heflin,  63  Ind.  129;  Aultman  v.  Lee,  43  la.  404. 

*  As  "wheat"  in  part  payment  for  a  threshing  machine  as  agreed  by  an  agent 
Aultman  v.  Lee,  43  la.  404.  See  Drain  v.  Doggett,  41  la.  682.  Or  a  "  piano," 
although  the  principal  confirmed  the  nreviuns  act  of  the  same  agent  in  receiving  a  pipe 
and  a  watch  and  chain.  Bertholf  9.  Qainlan,  68  111.  297.  Harris  v.  Simmerman,  81  III. 
413,  hf/d.  that  the  receiving  an  old  safe,  taken  by  an  agent  in  part  payment  for  a  new 
one,  which  he  forwarded,  rbodered  such  payment  valid. 
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ment  to  one  of  two  or  more  joint  creditors  of  a  part  of  the  debt, 
does  not  so  alter  the  nature  of  the  debt  as  to  permit  the  other  cred- 
itors to  sue  alone  for  the  remainder,  (q)  But  payment  to  one  of 
several  executors  is  held  to  be  sufficient,  (r)  Whether  payment 
to  one  of  several  assignees  of  a  bankrupt  is  sufficient,  may  be 
doubtful ;  it  seems  clear  that  it  is  not,  if  shown  to  have  been 

against  the  will  of  the  co-assignees,  (s)     A  voluntary  pay- 
*  617    ment  by  a  principal  to  the  assignees   *  of  a  bankrupt  agent, 

with  a  full  knowledge  of  the  facts,  cannot  be  recovered 
back,  when  the  principal  so  paying  subsequently  compromises 
with  third  parties  for  the  default  of  his  agent,  (t)     In  general  a  ^ 
payment  to  a  trustee  is  effectual  against  his  cestui  qtu  trust  at  law, 
even  in  cases  where  it  would  be  relieved  against  in  equity,  (ju) 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for  the 
benefit  of  another,  discharge  the  debt  by  a  collusive  receipt,  with- 
out payment  of  money,  a  court  of  law  will  prevent  the  defendant 


Jointly.  In  the  case  of  a  Uanker  he  can- 
not do  80 ;  but  that  ariaes  from  the  par- 
ticular contract  which  exists  between 
him  and  his  customer."  HuBband  v. 
Davis,  10  C.  B.  645,  4  Eng.  L.  &  £q. 
342. 

{a)  HatsaU  v.  Griffith,  4  Tyrwh.  488. 
In  tnis  case  two  of  three  part-owners  of 
a  vessel,  acting  for  themselves  and  the 
other  part-owner,  employed  an  agent  to 
sell  the  whole  vessel.  He  did  so,  and 
paid  the  two  their  proportion  of  the  pro- 
ceeds. The  other  part-owner  brought 
an  action  against  the  agent  to  recover 
his  proportion.  It  was  held,  that  he 
could  not  sue  alone,  as  the  agent  was 
employed  by  all  the  owners.  The  case 
of  Garret  v.  Taylor,  1  Esp.  117.  contra,  is 
not  law.  See  ante,  vol.  i.  p.  *  29,  n.  But 
this  rule  does  not  apply  in  cases  founded 
upon  tort  Sedgworth  v.  Overend,  7  T. 
K.  279. 

(r)  "  Because,"  says  Lord  Hardwicke, 
"  they  have  each  a  power  over  the  whole 
estate  of  the  testator,  and  are  considered 
as  distinct  persons."  Can  v.  Bead,  8 
Atk.  695. 

(«)  In  Can  v.  Bead,  tttpra,  if  the  re- 
port is  correct.  Lord  Hardwicke  stated  in 
general  terms,  that  payment  to  one  as- 
signee would  not  be  a  discharge  without 
a  receipt  from  the  others  also.  In  Smith 
V,  Jameson,  1  Esp.  114,  Lord  Kenyon 
ruled,  at  Nisi  Prius,  that  one  assignee  of 
a  bankrupt  estate  might  receive  the 
money  belonging  to  tlie  estate,  and  give 
a  legal  and  valid  disciiarge  for  it.  Af- 
terwards, In  Bristow  t;.  Eastman,  1  Esp. 
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172,  the  same  question  was  presented  to 
Lord  Kenyan  again.  That  was  an  action 
of  assumpsit  for  money  had  and  received, 
brought  by  the  assignees  of  a  bankrupt. 
At  the  trial  the  defendant  produced  a 
receipt  from  one  of  the  assignees.  But, 
upon  its  being  shown  that  it  had  been 
given  against  the  will  of  the  co-assignee, 
the  learned  judge  said,  "that  all  the 
rights  of  property  of  the  bankrupt  cen- 
tred in  the  assignees,  and  though  the 
act  of  one  in  receiving  part  of  the  bank- 
rupt estate  might,  if  fairly  done,  bind  the 
estate  by  any  discharge  he  might  give 
for  it,  that  it  could  never  be,  that  where 
one  assignee  had  shown  his  express 
dissent  that  the  other  might  give  a 
receipt,  binding  on  the  estate ;  as  such  a 
construction  would  enable  one  assignee 
to  dissipate  and  destroy  the  estate,  in 
despite  of  his  brother  trustee."  See  also 
Williams  v.  Walsby,  4  Esp.  220;  Stew- 
art V.  Lee,  Moody  &  M.  158. 

(t)  Barber  v.  Pott.  4  H.  &  N.  769. 

(tt)  This  is  because  the  cestm  oue  trust 
is  obliged  to  proceed  in  a  court  oi  law  in 
the  name  of  the  trustee ;  and  as  a  court 
of  law  can  only  consider  the  parties  on 
the  record,  whatever  is  an  answer  as  to 
the  trustee  is  an  answer  to  the  action. 
Gibson  i>.  ViTinter,  5  B.  &  Ad.  96.  In 
modem  tiroes,  however,  courts  of  law 
have  been  in  the  habit  of  exercising  an 
equitable  jurisdiction  on  motion,  and  pre- 
venting a  defendant  from  availing  him- 
self of  such  a  defence  unjustly.  See  the 
next  note. 
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from  availing  himself  thereof  on  application  by  the  plaintiff,  made 
as  soon  as  may  be  after  a  knowledge  of  the  fraud,  (v) 

After  the  lapse  of  twenty  years,  there  is  a  presumption  of  pay- 
ment at  law ;  and  it  has  been  held  that  it  may  arise  earlier  if  there 
be  additional  circumstances  tending  to  prove  payment,  (w) 

•2.    Of  Paet  Patmbitt.  •  618 

It  has  been  said,  that  the  payment  of  a  part  of  a  debt,  or  of 
liquidcUed  damages,  is  no  satisfaction  of  the  whole  debt,  even 
where  the  creditor  agrees  to  receive  a  part  for  the  whole,  and 
gives  a  receipt  for  the  whole  demand ;  and  a  plea  of  payment  of 
a  small  sum  in  satisfaction  of  a  larger  is  bad  even  after  ver- 
dict, (w)  ^    But  this  rule  must  be  so  far  qualified  as  not  to  include 

(v)  Barker  o.  RicYuirdson,  1  Tomiff  ft  ing  no  interest  whatever  in  the  subject- 

J.  362 ;  Leiffh  v.  Leigh.  1  B.  ft  P.  &7 ;  matter  of  it.    In  the  case  of   Alner  v. 

Innell    n.  Newman,  4  B.  &   Aid.  419;  George,  1  Camp.  892,  Lord  Ellenborough 

Mountstephen  u.  Brook,  1  Chitty,  990;  ruled    that    this    equitable    jurisdiction 

Manning  v.  Cox,  7  J.  B.  Moore,  617 ;  could  not  be  exercised  by  a  smgle  judge 

Johnson  v,  Holdsworth,  4  Dowl.  P.  C.  68 ;  at  Ni$i  Prius. 

Payne  v.  Rogers,  Doug.  407 ;  Hickey  v.  {o(f)  Baker   v.  Stonebreaker,  86  Mo. 

Burt,  7  Taunt.  48;   AIner  v.  George,  1  838. 

Camp.  882;  Strong  v.  Strong,  2  Aikens,  {w)  Pinnel*8  case,  6  Rep.  117;  Cum- 
373;  Green  v.  Beatty,  Coxe,  142.  But  a  ber  v.  Wane,  Stra.  426;  Thomas  v,  Hea- 
release  from  one  of  the  several  plaintiffs  thorn,  2  B.  ft  C  477 ;  Fitch  v.  Sutton.  5 
will  not  be  set  aside,  unless  a  clear  case  East,  230 ;  Blanchard  v.  Noyes,  8  N.  H. 
of  fraud  is  maAe  out  between  the  reU<uor  618;  Wheeler  i;.  Wheeler,  11  Vt.  60; 
and  the  releatee.  Fraud  upon  the  re-  Bailey  v.  Day,  26  Me.  88;  Down  i;. 
leasor  alone  is  not  a  sufficient  ground  for  Hatcher,  10  A.  &  E.  121 ;  Geiser  o. 
calling  upon  the  equitable  jurisdiction  of  Kershner,  4  Gill  ft  J.  305;  Watkinsnn 
the  court,  since  that  may  be  replied,  v.  Inglesby,  6  Johns.  886;  Dederick  t;. 
Wild  t;.  WilUaros,  6  M.  ft  W.  490.  '*  If  Leman,  9  Johns.  333  ;  Seymour  o.  Min- 
sucii  a  release,"  says  Baron  Parke,  Phil*  turn,  17  Johns.  169;  Robbms  v.  Alexan- 
lips  t;.  Clasett,  11  M.  ft  W.  93,  '*  is  a  fraud  der,  11  How.  Pr.  Rep.  100;  Hincklev  v. 
in  point  of  law  upon  one  of  the  parties  Arey,  27  Me.  862.  But  it  has  been  hdd, 
to  it,  the  court  would  not  interfere ;  that  that  upon  a  plea  of  payment,  the  aooept- 
is  the  proper  subject  for  a  replication ;  ance  of  a  less  sum  may  be  left  to  tne 
they  can  only  interfere  when  it  is  a  jury  as  evidence  that  the  rest  has  been 
fraud  on  third  persons,  and  when  a  court  paid.  Henderson  v.  Moore,  5  Cranch, 
of  equity  would  clearly  set  aside  the  re-  11;  Blanchard  v.  Noyes,  8  N.  H.  518. — 
lease,  not  merely  as  between  the  parties  Payment  of  a  debt  alone,  without  the 
one  of  whom  releases,  but  where  ther  costs,  made  after  suit  brought,  is  not  a 
would  set  it  aside  as  against  the  defend-  good  payment  to  bar  the  action.  Costs 
ant."  So  in  the  still  later  case  of  Raw-  with  nominal  damages  may  still  be  re> 
stome  V.  Gandell,  15  M.  ft  W.  804,  the  covered,  at  least  up  to  the  time  of  pay- 
rule  was  laid  down  that  the  court  will  ment.  Stevens  v.  Briggs,  14  Vt.  44; 
not  set  aside  a  plea  of  a  release  by  one  of  Goings  v.  Mills,  1  Pike,  Ark.  11.  And 
several  co-plaintiffs,  unless  it  is  clearly  see  Horsbarffh  v.  Orme,  1  Camp.  558, 
shown  to  have  been  made  in  fraud  of  the  note ;  Godard  v.  Benjamin,  8  Camp.  881 ; 
other  plaintiffs,  or  unless  the  releasor  be  Goodwin  v.  Cremer,  18  Q.  B.  757,  16 
a  mere  nominal  party  to  the  action,  hav-  Eng.  L.  ft  Eq.  90 ;  Kemp  v.  Balls,  10 

1  If  a  creditor,  upon  payment  of  part  of  an  undisputed  account,  gives  a  receipt  in 
full,  he  can  recover  the  balance,  although  the  receipt  was  given  knowingly  and  there 
was  no  error  or  fraud.  Ryan  v.  Ward,  48  N.  Y.  204.  But  the  accepunoe  of  part  of 
an  unliquidated  claim  in  dischaige  of  the  whole  is  a  payment  of  the  whole.  Hilliard  v. 
Koycs,  58  N.  H.  812. 

749 


*  619               THE  LAW  OP  CONTRACTS.  [PABT  H. 

the  common  case  of  a  payment  of  a  debt  by  a  fair  and  well-under* 

stood  compromise,  carried  faithfully  into  effect,  even  though 

*619    there  were  no  release  under  seal,  (x)  ^  Some  exceptions  *to 

Exch.  607,  28  Eng.  L.  &  Eq.  496.    So  if  slightest  regard  to  iu  justice,  solely  on 
two  sctions  be  commeiiced  on  a  liiU  -or  the  technical  accuracy  of  the  pleaders 
note  against  separate  parties,  and  the  on  the  several  sides ;  defect  of  form  in 
debt  and  costs  in  one  suit  be  paid,  this  is  the  plea  was  defect  of  right  in  him  who 
not  such  a  payment  as  will  defeat  the  used  it.    This  period  of  juridical  history, 
other  action ;  but  the  plaintiff  is  entitled  however,  was  in  some  respects    distin- 
to  nominal  damages  and  costs.    Handall  guished  by  great  men,  of  great  learning, 
V.  Moon,  12  C.  B.  261, 14  Eng.  L.  &  Eq.  and  abounds  with  information  to  the  stu- 
243 ;    Goodwin    v,   Cremer,   suffra,    and  dent.     At  the  time  1  speak  of,  payment 
editor's  note.    But  in  Beaumont  t7.  Great-  of  debt  and  interest  on  a  bond,  the  next 
head,  8  Dowl.  &  L.  P.  C.  681,  it  was  day  after  it  fell  due,  was  no  defence  in  a 
held,  that  payment  and  acceptance  of  tlie  court  of  law ;  nay,  it  was  no  defence  to 
amount  of  a  promissory  note  after  it  prove  payment  without  an  acquittance 
becomes  due,  and  when  the  holder  is  before  the  day ;  nay,  if  you  pleaded  and 
entitled  to  nominal  damaaes,  will  support  proved  a  payment,  which  was  accepted 
a  plea  of  payment  and   acceptance  in  m  full  of  the  debt,  yet  you  failed  unless 
discharge  of  the  debt  and  damages ;  and  your  plea  stated  that  you  paid  it  in  full^ 
that  consequently  the  holder,  after  such  as  well  as  that  it  was  accepted  in  full ;  or 
payment  and  acceptance,  cannot  main-  perhaps  because  you  pleaded  it  as  a  pay- 
tain  an  action  for  such  nominal  damages,  ment,  when  you  ought  to  have  pleaded  it 
And    per   Maule,    J. :    **  The    point   is,  as  an  accord  and  satisfaction.    An  act 
whether,  after  default  on  a  simple  con-  of  parliament  or  two,  and  the  constant 
tract  for  J£M,  in  respect  of  which  the  interference  of  the  Court  of  Chancery, 
defendant  is  liable  to  nominal  damages,  granting  relief,  have  changed  this  in  a 
if  the  party  accept  tliat  sum,  he  can  great  measure;  but  it  is  not  a  century 
afterwards  sue  for  those  nominal  dam-  since  it  was  solemnly  decided,  that  if  a 
ages.    I  think  he  cannot.    Those  nom-  creditor,  finding  his  debtor  in  failing  cir- 
inal  damages,  in    fact,  are    introduced'  cumstances,  and  being  afraid  of  losing 
solely  for  a  technical  purpose,  because  his  debt,  proposed  to  give  him  a  dis- 
the  statute  of  Gloucester  (6  Ed.  I.  c.  1,  charge  in  full  if  he  paid  half  the  money, 
§  2)  says  *  damages ; '  and  are,  in  effect,  and  tlie  debtor  borrowed  the  money,  and 
only  a    peg   to    hang   costs   on.      The  paid  the  one-half  on  the  day  the  bond 
creditor,  for  example,  says.  You  owe  me  fell  due,  and  got  an  acquittance  in  terms 
a  debt  of  X60,  and  a  nominal  sum ;  the  as  explicit  as  the  English  language  could 
debtor  thereupon  takes  out  £60  and  pays  afford,  yet,  if  sued,  he  must  pay  the  rest 
it  to  him,  saying.  Here  is  the  £G0  debt,  of  the  debt ;  for  it  was  impossible,  say 
and  the   nominal  sum.     That  nominal  the  court,  payment  of  part  could  be  a 
sum  means  in  fact  no  sum  at  all ;  it  is  satisfaction  of  tlie  whole ;    but,  if  part 
not  merely  an  insignificant  sum,  but  a  was  paid  before  the  day,  it  was  a  good 
sum  which  does  not  exist,  in  point  of  satisfaction  of  the  whole.    I  mention  this 
quantity,  at  all.    It  has  a  mere  fictitious  not  from  a  general  disrespect  to  the  law 
existence ;  and  therefore,  I  say,  a  man  or  lawyers  of  the  days  I  speak  of,  but 
may  well  receive  £50  in  satisfaction  and  for  another  purpose.    It  has,  alas  1  be- 
discharge  of  a  debt  of  £60,  and  nominal  come  too  common  for  men  of  good  chai^ 
damages."    And  see  Cooper  v.  Parker,  acter  and  principles,  but  who  trade  on 
15  C.  B.  823,  29  Eng.  L.  &  Eq  241.  borrowed  capital,  to  fail,  and  their  cred- 
(x)  MiUiken  v.  Brown,  1  Kawle,  301.  itors  are  glad  to  receive  fifty  cents  in  the 
There  a  creditor  of  three  joint  debtors,  dollar,  and  give  a  discharge  in  full ;  and 
accepted  from  one  of  them  one-third  of  I  do  not  know  the  lawyer  who  would  be 
the  debt,  with  intent  to  exonerate  him.  hardy  enough  to  deny  the  validity  of 
This  waR  htld  to  operate  as  a  release  as  such  discharge,  although  given  after  the 
to  him,  and  therefore  as  to  the  other  two  money  was  due,  and  although  the  dis- 
also.    Huxton,  J.,  said :  "  There  was    a  charge  was  not  under  seal,  or  although  it 
time  in  the  history  of   the  law,  when,  might  be  doubtful  whether  it  could  more 
like  everything  else  of  that  day,  it  was  properly  be  called  a  receipt  orW  release, 
a  system  of  metaphysics  and  logic ;  and  or  a  covenant  never  to  sue,  if  the  mean- 
when  the  cause  was  decided  without  the  ing  can  be  certainly  ascertained,  and  no 

1  Paddleford  v.  Thacher,  48  Y t  674. 
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the  role  have  always  been  acknowledged;  as  if  a  part  be  paid 
before  all  is  due,  (y)  or  in  a  way  more  beneficial  to  the  creditor 
than  that  prescribed  by  the  contract ;  (z)  ^  here  it  is  said  there 
is  a  new  consideration  for  the  release  of  the  whole  debt.  And  if 
a  stranger  pay  from  his  own  money,  or  give  his  own  note,  for  a 
part  of  a  debt  due  from  another,  in  consideration  of  a  dis- 
charge of  the  whole,  such  discharge  is  good,  (a)  *  If  a  *  620 
creditor  by  his  own  act  and  choice  compel  a  payment  of  a 
part  of  his  claim  by  process  of  law,  this  will  generally  operate  as 
an  extinguishment  of  his  whole  claim,  under  the  rule  that  he  shall 
not  so  divide  an  entire  cause  of  action  as  to  give  himself  two  suits 
upon  it.  (b)  He  may  often  bring  his  action  for  a  part  ;*  but  a  re- 
covery in  that  action  bars  a  suit  for  the  remainder.    As  if  one  has 

fraud,  concealment,  or  mistake  at  the  good  discharge,  whatever  the  nature  of 
giving  it,  it  18  effectual.  It  avails  little,  the  services.  Blinn  v,  Chester,  5  Day, 
then,  to  go  back  to  the  last  century,  or  860.  Or  assign  certain  property.  Wat- 
further,  to  dte  cases  in  wliich  a  matter  kinson  v.  Inslesby,  6  Johns.  886 ;  Eaton 
was  of  validity  or  effect,  according  as  it  v.  Lincoln,  13  Mass.  424. 
was  couched  in  this  or  that  form.  Unl-  (a)  Brooks  v.  White,  2  Met.  288; 
versally  the  law  is,  or  ought  to  be,  that  Boyd  o.  Hitchcock,  20  Johns.  70 ;  Kel- 
the  meaning  or  intention  of  the  parties  logs  v.  Richards,  14  Wend,  lltf;  Le  Page 
is,  if  it  can  be  distinctly  known,  to  have  v.  McCrea,  I  Wend.  104 ;  Sanders  p. 
effect,  unless  the  intention  contravenes  Branch  Bank,  18  Ala.  85i3;  Lewis  v. 
some  well-established  principle  of  law."  Jones,  4  B.  &  C.  600;  Steinman  v.  Mag- 
See  Keen  v.  Vaughan,  48  Penn.  St.  477.  nus,  11  East,  890. 

Jv)  Pinnel's  case,  6  Rep.  117 ;  Brooks  {b)  Ingraham  v.  Hall,  11  S.  &  R  78; 

V.  White,  2  Met.  288;  Smith  v.  Brown,  Smith  v,  Jones,  16  Johns.  229;  Farring- 

8  Hawks,  680.  ton  v,  Payne,  id.  482  ;  Willard  t>.  Sperry, 

{x)  As  if  the  debtor  give  his   own  10  Johns.   121;    Phillips   t^.  Berick,  id. 

negohabU  note  for  part  of  the  debt.    Sib-  186.    So  assigning  a  part  of  his  claim 

ree  v.  Tripp,  16  M.  &  W.  28,  wliere  the  wtU  not  enable  a  creditor  to  subject  his 

cases  of  Cumber  v.  Wane,  I  Stra.  420,  debtor  to  two  suits.     Ingraham  v.  Hall, 

and  Thomas  v.  Heathom,  2  B.  &  C.  477,  11  S.  ft  R.  78 ;  Cook  v.  Tlie  Genesee  Mut 

are  somewhat  shaken.    Or  if  the  debtor  Ins.  Co.  8  How.  Pr.  Rep.  614;  Field  t'. 

pay  a  part  at  a  more  convenient  place  The  Mayor,  &c.  of  New  York,  2  Seld. 

than  stipulated  for  hi  the  contract,  this  170;    Palmer    v.  Merrill,  0  Cush.  282. 

will  be  a  good  satisfaction  for  the  whole,  Nor  can  a  creditor,  after  having  com- 

if   so  received.     Smith    v.    Brown,   8  pelled  payment  of  a  part  of  his  claim  bv 

Hawks,  680.    So  if  the  debtor  give  and  process  of  law,  avail  himself  of  the  resi- 

the  creditor  receive  a  chattel,  in  satisfao-  due   by  way  of   se^off   in   an   action 

tion  of  a  whole  debt,  this  is  a  good  de-  against  him  by  the  other  party.    Miller 

fence,  although  the  chattel  may  not  be  v.  Covert,  1  Wend.  487.    And  the  same 

of  half  the  value  of  the  debt.    Andrew  rule  applies  to  torts.    If  a  person  by  one 

V,  Boughey,  Dyer,  76,  a ;  Pinnel's  case,  and  tlie  same  act  convert  several  of  the 

6  Itep.  117 ;  and  see  Sibree  v.  Tripp,  16  plaintiff's  articles,  he  cannot  have  a  sep- 

M.  ft  W.  85,  Pw'kef  B. ;  Brooks  i^.  White,  arate  action  for  each  article.    Farring- 

2  Met.  286,  280.  Dewey,  J. ;  Jones  v.  Bui-  ton  v.  Payne,  16  Johns.  482.     But  the 

lltt,  2  Litt  49 ;   Douglass  v.  White,  8  general  rule  stated  in  the  text  must  be 

Barb.  Ch.  621.    So  if  the  debtor  render  confined  to  cases  where  the   claim    is 

certain  services,  by  consent  of  the  cred-  single  and  indivisible.   Phillips  v.  Berick, 

itor,  in  full  payment  of  a  debt,  this  is  a  10  Johns.  180. 

1  So  where  the  debtor  pays  the  costs  and  expenses  of  an  action  broaffht  to  recover 
a  liqnidated  debt  in  addition  to  a  part  payment  of  the  same.  Mitch^  ».  Wheaton, 
46  Conn.  816. 
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the  responsibility  of  the  solvency  of  the  bank  would  seem  from 
some  cases  to  rest  upon  the  payee,  (t)  But  if  the  debtor  knew  of 
the  insolvency,  and  did  not  disclose  it,  or  if  he  might  have  known 
it,  and  his  ignorance  was  the  result  of  his  negligence,  he  certainly 
is  not  discharged  by  such  payment.  (/)  And  the  majority  of  our 
cases  appear  to  take  the  ground,  that  where  bills  of  a  bank  that 
has  failed  are  paid  and  received  in  ignorance  of  such  failure,  the 
loss  falls  on  the  party  paying ;  putting  such  bills  on  the  same  f oot^ 

ing  as  forged  bills,  and  as  equally  a  nullity.  (A:)  But  if 
*  623    such  a  rule  were  adopted,  it  would  undoubtedly  *  be  so  far 

qualified,  that  where  both  parties  were  entirely  and  equally 
ignorant,  and  the  creditors  by  receiving  and  retaining  the  bills 
without  notice,  deprived  the  debtor  of  any  remedy  or  indemnity 
he  might  have,  the  debtor  was  then  discharged.  (2) 


son,  4  Gill  &  J.  46a  See  aUo  ante,  vol.  i. 
p.  *2d4.  But  such  forged  uutes  (and  the 
same  applies  to  forged  coin)  must  be  re- 
turned by  the  receiver  in  a  reasonable 
time,  or  he  must  bear  the  loss.  Pindall 
V.  The  Northwestern  Bank,  7  Leigh,  617 ; 
Sims  V.  Clarke,  11  ill.  187.  But  pay- 
ment made  to  a  bank,  bondjide,  in  its  own 
notes,  which  are  received  as  genuine,  but 
afterwards  ascertained  to  be  forged,  is 
good,  and  the  bank  must  bear  the  loss. 
See  ante,  vol.  i.  p.  *  264.  This  seems  to 
be  on  the  groona  that  the  bank;  or  its  offi- 
cers, having  superior  means  of  determin- 
ing the  genuineness  of  their  own  bills, 
are  guilty  of  negligence  in  receiving  them 
without  examination.  But  payment  to 
a  bank  by  its  own  notes,  which  have 
been  stolen  from  such  bank,  is  no  pay- 
ment.   State  Bank  v.  Welles,  3  Pick.  394. 

(t)  Lowrey  v.  Murrell,  2  Port.  280; 
Bayard  v.  Shunk,  1  Watts  &  8.  02; 
Scruggs  r.  Oass,  8  Yerg.  176.  Perhaps 
these  cases  rest  upon  the  ground  that  the 
identical  bills  given  and  received  were 
received  as  payment,  per  ae,  whether  they 
were  good  or  bad.  Pombiy,  also,  there 
may  be  a  difference  between  bills  re- 
ceived in  payment  of  an  antecedent  debt 
and  bills  passed  in  payment  at  the  time 
of  a  purcnase.  In  the  latter  case,  per- 
haps, the  doctrine  of  caoeat  emptor  applies 
to  the  receiver  of  the  bills,  as  well  as  to 
the  purchaser  of  the  goods.    Sed  quaere, 

ij)  See  Commonwealth  v.  Stone,  4 
Met  43. 

{k)  Wainwright  v,  Webster,  11  Vt. 
676 ;  Oilman  v.  Peck,  id.  616 ;  Fogg  v. 
Sawyer,  9  N.  H.  866;  Frontier  Bank  v. 
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Morse,  22  Me.  88 ;  Lightbody  v.  Ontario 
Bank,  11  Wend.  1, 13  Wend.  101 ;  Hough- 
ton  V.  Adams,  18  Barb.  645.  See  alio 
ante^  vol.  i.  p.  *264.  In  Timmins  v.  Gib- 
bins,  18  Q.  B.  722,  14  £ng.  L.  &  Eq  64, 
M.  W.  deposited  certain  country  bank- 
notes, payable  in  London,  representing 
£80  in  value,  with  a  banking  company, 
and  received  the  following  memorandum, 
signed  by  the  manager :  '*  Received  of 
M.  W.  £80,  for  which  we  are  account- 
able, £80,  at  three  per  cent,  interest, 
with  fourteen  days'  notice."  The  notes 
were  sent  on  the  same  evening  by  poet 
to  the  London  agents  of  the  banking  com- 
pany, and  were  presented  on  the  next 
day,  and  refused  payment.  They  were 
transmitted  by  that  night's  post  to  the 
banking  company,  who  on  the  following 
day  gave  notice  of  dishonor  to  M.  W., 
and  tendered  to  him  the  notes,  which  he 
refused.  It  turned  out  that  the  bank 
which  had  issued  the  notes  had  stopped 
payment  upon  the  day  when  M.  W.  made 
the  deposit  with  the  banking  company, 
but  that  neither  M.  W.  nor  the  company 
were  then  aware  of  this.  It  was  keld^ 
that  under  the  above  circumstances  M.  W. 
could  not  maintain  an  action,  either  for 
money  lent,  or  for  money  had  and  re- 
ceived, against  the  banking  company. 

(/)  Thus,  where  a  banking  company 
paid  notes,  on  which  the  name  of  the 
president  had  been  forged,  and  neglected 
lor  fifteen  davs  to  return  them,  it  was 
held,  that  they  had  lost  their  remedy 
against  the  person  from  whom  the  notes 
had  been  received.  Olonoetter  Bank  v. 
Salem  Bank,  17  Mass.  38. 
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6.      OV  PATinElfT  BT    ChXOK. 

Payment  i8  also  often  made  by  the  debtor's  check  upon  a  bank. 
A  check  is  a  draft,  and  the  law  of  bills  and  notes  is  generally  ap- 
plicable to  it.  If  given  in  the  ordinary  course  of  business,  and 
unattended  by  especial  circumstances,  it  is  not  presumed  to  be 
received  as  absolute  payment,  even  if  the  drawer  have  funds  in 
the  bank.  The  holder  is  not  bound  by  receiving  it,  but  may  treat 
it  as  a  nullity  if  he  derives  no  benefit  from  it,  provided  he  has 
been  guilty  of  no  negligence  which  has  caused  an  injury  to  the 
drawer,  (m)  ^  Nor  is  it  necessary  to  preserve  the  payee's  rights 
that  it  should  be  presented  on  the  day  on  which  it  is  re- 
ceived, (n)  And  if  drawn  on  a  bank  in  which  the  drawer 
*  has  no  funds,  it  need  not  be  presented  at  all  in  order  to  *  624 
sustain  an  action  upon  it.  (o)  The  drawing  of  such  a  check 
knowingly  is  a  fraud,  which  deprives  the  drawer  of  all  right  of 
presentation  or  demand. 


(m)  CromweU  v,  Lovett,  1  Hall,  66. 
The  holder  of  the  check  in  such  a  case 
becomes  the  agent  of  the  drawer  to  col- 
lect the  money.  And  certainly  if  the 
check  is  conditional,  as  if  it  is  stated  to 
be  for  the  ''balance  due"  the  creditor, 
this  would  be  no  payment,  and  the  cred- 
itor need  not  return  it  before  commenc- 
ing suit  on  the  original  cause  of  action. 
Hough  V.  May,  4  A.  &  £.  964.  And  if  a 
creditor  is  offered  either  cash,  in  pay- 
ment of  his  debt,  or  a  check  of  the  debt- 
or's agent,  and  he  prefers  the  latter,  this 
does  not  discharge  the  debt  if  the  dieck 
is  not  paid;  although  such  agent  after- 
wards fails  with  a  large  balance  of  the 
debtor's  funds  in  his  himds ;  for  the  check 


of  the  agent  is  considered,  in  such  a  case, 
as  the  check  of  the  principal  debtor. 
Everett  v.  Collins,  2  Camp.  616.  See 
also  Tapley  v.  Martens.  8  T.  R.  451 ;  Bol- 
ton r.  Richard.  6  T.  R.  139;  Brown  v. 
Kewley,  2  B.  &  P.  618. 

(n)  The  Merchants  Bank  u.  Spicer,  6 
Wend.  443;  Robson  v.  Bennett,  2  Taunt. 
396;  Rickford  v.  Ridge,  2  Camp.  687; 
Qough  V.  Staats,  13  \^nd.  549.  Checks 
are  considered  as  inland  bills  of  exchange, 
and  the  holder  must  use  the  same  dili- 
gence in  presenting  them  for  payment  as 
the  holder  of  such  bill.  Afarry,  J.,  in 
Bank  v.  Spicer,  6  Wend.  443. 

(o)  Franklin  v.  Vanderpool,  1  Hall, 
78. 


^  A  check  is  said  to  be  a  particular  form  of  cash  payment,  and  if  dishonored  the 
seller  may  resort  to  his  original  claim,  on  the  ^und  of  failore  of  the  condition  on 
which  it  was  taken.  Hodgson  v.  Barrett,  33  Ohio  8t.  63 ;  Phillips  v.  Bullard,  58  Oa. 
%h6 ;  Biair  v.  Wilson,  28  Gratt.  165.  Where  a  check  is  lost  by  or  trandulently  obtained 
from  the  creditor  and  is  paid  to  the  finder  or  fraudulent  holder  on  a  forged  indorsement 
of  the  payee,  the  debtor  may  be  again  called  upon  unless  the  check  was  taken  in 
absolute  payment.  Thomson  v.  Brit.  No.  Am.  Bank,  82  N.  T.  1.  See  Syracuse,  Ac 
R.  Co.  V.  Collins,  3  Lansing,  29;  First  Bank  u.  Leach,  52  N.  Y.  350.  That  a  check  is 
but  conditional  payment,  see  Biarrett  v.  Brackett,  60  Me.  524.  Where  a  payee's  collect- 
ing agent  neglected  to  collect  a  check  given  in  pajrment  of  the  draft  by^  the  drawee,  who 
subsequently  became  insolrent,  the  record  of  a  judgment  in  an  action  by  the  payee 
against  the  drawer  to  the  effect  Uiat  the  check  was  a  payment  which  discharged  the 
drawer,  is  conclusive  evidence  as  between  the  payee  ana  the  agent  that  the  former  has 
suffered  damage  to  the  full  amount  of  the  draft  First  Bank  v.  Fourth  Bank,  89 
N.  T.  412. 
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6.  Or  "PLrMmtn  bt  Notb. 

Payment  is  also  often  made  by  the  debtor's  giving  his  own  nego- 
tiable promissory  note  for  the  amomit.^  In  Massachusetts,  such 
note  is  said  in  some  cases  to  be  an  absolute  payment  and  a  dis- 
charge of  the  debt,  (p)  It  is  said  that  this  rule  has  prevailed  in 
that  State  from  colonial  times ;  and  it  rests  upon  the  danger  which 
the  promisor  would  be  under  of  being  obliged  to  pay  the  note  to  an 
innocent  indorsee,  after  he  had  paid  the  sum  due  on  a  suit  brought 
by  his  creditor  on  the  original  contract.  But  most  of  the  cases 
in  Massachusetts  treat  it  only  as  a  presumption  of  payment,  in  the 
absence  of  circumstances  going  to  show  an  opposite  intention,  and 
this  may  now  be  considered  the  settled  rule  in  that  State.  (9)  ^ 
And  the  same  rule  is  recognized  in  Maine  and  Vermont,  (r)  ^ 


{p)  Thacher  v.  Dinsmore,  6  Maas.  209. 
Whhcombe  v.  Williams,  4  Pick.  228. 

(o)  Watkins  v,  HUl  8  Pick.  622 ;  Reed 
V.  Upton,  10  id.  626;  Maneely  v.  McGee, 
6  Mass.  143 ;  Wood  v.  BodweU,  12  Pick. 
268 ;  Ilsley  v.  Jewett,  2  Met  168.    This 

g resumption  is  but  prima  facUi  and  may 
e  rebutted  by  proof  of  a  different  intent. 
Butts  V.  Dean,  2  Met.  76.  And  the  fact 
that  taking  such  note  as  payment  would 
deprive  the  party  taking  it  of  a  substan- 


tial benefit,  or,  where  be  has  other  secu- 
rity for  the  payment,  has  a  strong  ten- 
dency to  show  tliat  the  note  was  not 
intended  as  payment.  Curtis  v.  Hubbard, 
9  Met.  328.  And  see  Thurston  v,  Blan- 
chard,  22  Pick.  18;  Melledge  v.  Boston 
Iron  Company,  6  Cush.  168 ;  Appleton  r. 
Parker,  16  Gray,  178;  Pahner  v.  Eliot, 
1  Clifford,  68. 

(r)  Yamer  o.  Nobleborough,  2  Greenl. 
121,  and  note  a;  Descadillas  v.  Harris, 


^  The  effect  of  giving  a  note  or  a  check  is  to  suspend  the  remedy  for  the  debt  until 
its  maturity.  Currie  v.  Misa,  L.  R.  10  Ex.  153,  163;  Jagger  Iron 'Co.  v.  Walker,  76 
N.  T.  521 ;  Wilbur  v.  Jemegan,  11  B.  I.  113;  Ruse  t;.  McDaniel,  33  la.  406;  Sterecs 
w.  Park,  73  111.  387 ;  Kermeyer  v.  Newby,  14  Kan.  164.  It  may  be  ^med,  however, 
that  the  note  shall  be  absolute  satisfaction.  Wilbur  v.  Jemegan,  11  R.  I.  113.  And 
this  may  be  implied.  Haines  v.  Pearce,  41  Md.  221.  See  Swire  v.  Redman,  1  Q.  B.  D. 
586,  540;  Millerd  v.  Thorn,  56  N.  Y.  402  ;  Nightingale  v.  Chafee,  II  R.  I.  609.  Where 
the  buyer  was  to  give  up  a  note  of  the  seller's  and  pay  the  balance  of  the  price  of  goods 
in  cash,  it  was  hSd  that  on  the  buyer's  refusal  to  give  up  the  note,  the  seller  might 
recover  the  full  contract  price.  Gray  v.  White,  108  Mass.  228.  And.  equally,  if  the 
maker  of  a  note  is,  without  the  knowledge  of  both  parties,  insolvent,  the  party  taking 
it  can  recover  the  full  amount  of  the  original  debt.  Roberts  i^.  Fisher,  43  N.  Y.  159. 
See  Wright  v.  Lawton,  37  Conn.  167.  Unaccepted  bills  are  not  presumed  to  be  pay- 
ment    Strang  v.  Hirst,  61  Me.  9. 

'  This  presumption  is  controlled  where  such  effect  would  deprive  the  creditor  of  a 
security.  Parhara,  &c.  Co.  v.  Brock,  113  Mass.  194.  See  Ely  v.  James,  123  Mass.  36 ; 
Lovell  V.  Williams,  125  Mass.  439  ;  Bt  Clap,  2  Lowell,  226,  230. 

"  Strang  v.  Hirst,  61  Me.  9;  Mehan  v.  Thompson,  71  Me.  492.  Also  in  Illinois 
and  Indiana  and  Oregon.  Morrison  t;.  Smith,  81  111.  221 ;  Eraser  r.  Boss,  66  Ind.  1 ; 
Maxwell  v.  Day,  45  Ind.  509 ;  Matasoe  v.  Hughes,  7  Greg.  39.  The  receipt  of  the 
worthless  note  of  a  third  person  fraudulently  represented  by  a  vendee  to  be  solvent 
will  not  prevent  the  vendor  from  recovering  from  the  vendee  the  amount  for  which  the 
note  was  accredit<^  in  payment  of  ^oods  sold.  Vallier  v.  Ditson,  74  Me.  553.  In 
California,  to  make  a  note  prima  faae  payment,  there  must  be  an  express  agreement. 
Brown  v.  Olmsted,  50  Cid.  162.  In  Pennsylvania  a  draft  of  a  third  Mrson,  for  a  pre- 
existing debt  is  presumed  to  be  a  conditional  payment.  League  v.  Waring,  85  Penn. 
St  244.  In  West  Virginia  a  note  is  not  absolute  payment  unless  it  is  so  expressly 
agreed.    Poole  v.  Rice,  9  W.  Va.  73. 
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But  even  in  this  the  .aw  in  those  States  differs  from  the  rule  as 
held  in  the  courts  of  the  United  States,  and  of  the  State  courts 
generally.  There  it  is  held  that  a  negotiable  promissory  note  is 
not  payment,  unless  circumstances  show  that  such  was  the  inten- 
tion of  the  parties.  («)  ^ 

It  would  seem  to  be  clear  both  on  principle  and  on  authority, 
that  if  one  receives  negotiable  paper  of  any  kind  in  payment  of  or 
as  security  for  a  debt,  and  by  his  laches  destroys  or  diminishes 
the  value  of  the  paper,  he  makes  the  paper  his  own,  and  the  loss 
must  fall  upon  him.  (m) 


*7.    Or  Fatmbht  bt  Dxlboatioit. 
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Payment  may  be  made  by  an  arrangement,  whereby  a  credit  is 
given  or  funds  supplied  by  a  third  party  to  the  creditor,  at  the 
instance  of  the  debtor.  But  such  an  arrangement  must  be  car- 
ried into  actual  effect  to  have  all  the  force  of  payment ;  and,  in 
general,  it  may  be  compared  with  the  delegation  of  the  civil  law. 
Thus,  where  a  debtor  directed  his  bankers  to  place  to  the  credit  of 
the  creditor,  who  was  also  a  customer  of  the  bankers,  such  a  sum 
as  would  be  equal  to  a  bill  at  one  month,  and  the  bankers  agreed 


8  Greenl.  298;  Newall  v.  Hussay,  18  Me. 
249;  Bangor  p.  Warren.  84  Me.  324;  Fow- 
ler 9.  Lndwig,  id.  465 ;  Shnmwaj  v.  Reed, 
id.  6dO;  Gilmore  v.  Bussey.  3'Fairf.  418; 
Comstock  v.  Smith,  23  Me.  802 ;  Good- 
ing r.  Morgan,  87  Me.  419.  But  this  rule 
never  applies  to  notes  not  negotiable. 
Trustees,  &c.  v.  Kendrick,  3  Fairf .  881 ; 
Edmond  v,  CaldweU,  16  Me.  340;  Wait 
V.  Brewster,  81  Vt.  616.  It  is  likewise 
held,  in  Dixon  u.  Dixon,  et  cU.  81  Vt.  460, 
as  well  settled,  that  a  note  received  in 
payment  of  a  pre-existing  debt  is  received 
and  held  upon  valid  and  valuable  con- 
sideration. 

(<)  Peter  v.  Beverly,  10  Pet.  667; 
Sheehy  v,  Mandeyille,  6  Cranch,  268; 
Wallace  v,  Agry,  4  Mason,  830 ;  Smith  9. 
Smith,  7  Poster,  244 ;  Van  Ostrand  v. 
Reed,  1  Wend.  424 ;  Burdick  v.  Green,  16 


Johns.  247 ;  Hughes  v.  Wheeler,  8  Cowen, 
77;  Booth  v.  Smith,  3  Wend.  66;  Bill  v. 
Porter,  9  Conn.  23;  Daridson  v.  Bridge- 
port, 8  Conn.  472;  Elliott  v.  Sleeper,  2 
N.  H.  626 ;  Frisbie  v.  Larned,  21  Wend. 
460;  St  John  9.  Purdy,  1  Sandf.  9;  Haw- 
ley  V,  Foote,  19  Wend.  616 ;  Cole  v.  Sack- 
ett,  1  Hill,  616;  Waydell  v.  Luer,  6  Hill, 
448;  Van  £p«  t^.  Dillaye,  6  Barb.  244; 
Pratt  V,  Foote,  6  Seld.  468;  Commercial 
Bank  v.  Bobo,  9  Rich.  31 ;  Mooring  v. 
Mobile  M.  D.  &  M.  I.  Co.  27  Ala.  264. 
For  the  English  law  upon  this  point  see 
Crowe  V.  Clay,  9  Exch.  604,  26  Eng.  L. 
&  Eq.  464 ;  Maxwell  v.  Deare,  8  Moore, 
P.  C.  863,  26  Eng.  L.  &  Eq.  66;  Seymour 
V.  Darrow,  31  Vt.  122.    See  oMf,  p.  683. 

{a)  Peacock  v.  Pursell,  14  C.  B.  (n.  8.) 
728. 


1  Wilbur  V.  Jemegan,  11  R.  I  113 ;  Nightingale  v.  Chafee,  id.  609 ;  Paine  v.  Voor- 
hees,  26  Wis.  522 ;  Aultman  v.  Jett,  42  id.  488 ;  Aultmnn,  &c.  Co.  v.  Hetherington,  id. 
628.  See  Burkhalter  v.  Second  Bank,  42  N.  T.  538 ;  May  v.  Gamble,  14  Fla.  467. 
See  also  Cbamberlin  v,  Perkins,  55  N.  H.  237,  as  to  payment  in  purchaser's  accept- 
ances. In  Brown  v.  Dunckd,  46  Mich.  29,  where  a  debtor  had  sold  to  the  plaintiff  a 
horse  which  had  previously  been  mortgaged  to  the  defendant  to  secure  a  note,  and 
subseqnentlv  a  new  note  and  mortgage  were  taken  in  place  of  the  old,  it  was  held  in 
an  action  of  replevin  that  the  joiy  must  determine  whether  under  the  circumstances  the 
giving  of  the  new  note  and  mortgage  amounted  to  a  payment  of  the  old. 
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BO  to  do,  and  so  said  to  the  creditor  who  assented  to  the  arrange- 
ment, and  the  bankers  became  bankrupt  before  the  day  on  which 
the  credit  was  to  be  given,  this  was  held  to  be  no  payment,  and  the 
creditor  was  permitted  to  maintain  an  action  against  the  original 
debtor  on  the  original  liability,  (t)  It  would  doubtless  have  been 
otherwise  had  there  been  a  remittance  or  actual  transfer  on  ac- 
count of  the  debt ;  for  it  seems  to  be  settled,  that  the  actual  trans- 
fer of  tiie  amount  of  the  debt  in  a  banker's  books,  from  the  debtor 

to  the  creditor,  with  the  knowledge  and  assent  of  both,  is 
*  626    equivalent  to  payment,  (u)    Where  *  bankers  receive  funds 

from  a  debtor,  to  be  by  them  transmitted  through  their  for- 
eign correspondents  to  a  foreign  creditor,  it  seems  that  the  bank- 
ers are  not  liable  if  they  pass  it  to  the  credit  of  their  foreign 
correspondents,  and  give  notice  to  them  to  pay  it  over  to  the  cred- 
itor, and  afterwards  accept  bills  drawn  on  them  by  the  foreign 
correspondents,  although  the  foreign  correspondents  become  bank- 
rupts before  the  notice  reaches  them,  and  do  not  transmit  the 
money  to  the  creditors,  (v)  The  rule  seems  to  rest  on  the  fact 
that  the  bankers  had  done  all  that  was  to  be  expected  of  them, 
and  all  that  they  had  undertaken  to  do. 

S.    Of  Stakb-holdbss  and  Waobbs. 

Payment  is  sometimes  made  to  a  third  party,  to  hold  until  some 
question  be  determined,  or  some  right  ascertained.^    The  third 


(0  Pedder  V.  Watt,  Peake,  Ad.  Cas.  41. 

(II)  Eyles  V.  EUis/i  Bing.  112.  This 
was  an  action  of  covenant  for  rent  due 
from  tlie  defendant  to  the  plaintiff.  At 
the  trial  before  Ontlow,  Serjt.,  it  appeared 
that  the  plaintiff,  in  October,  authorized 
the  defendant  to  pay  in,  at  a  certain 
banker's,  the  amount  due.  Owing  to  a 
mistake  it  was  not  then  paid;  but  the 
defendant,  who  kept  an  account  with  the 
same  bankers,  transferred  the  sum  to  the 
plaintiff's  credit  on  Friday,  the  9th  of 
December.  The  plaintiff,  being  at  a  dis- 
tance, did  not  receive  notice  of  this 
transfer  till  the  Sunday  following,  and 
on  the  Saturday  the  bankers  failed.  The 
learned  serjeant  thought  that  this  trans- 
fer amounted,  under  the  circumstances, 
to  payment.  And  this  ruling  was  sus- 
tained by  the  Court  of  Common  Pleas, 


on  a  motion  for  a  new  trial.  Best,  C.  J., 
said:  "  The  learned  serjeant  was  right  in 
esteeming  this  a  payment.  The  plain- 
tiff had  made  the  Maidstone  bankers  his 
agents  and  had  authorized  them  to  re- 
ceive the  money  due,  from  the  defendant 
Was  it  then  paid,  or  was  that  done  which 
was  equivalent  to  payment?  At  first, 
not ;  but  on  the  8th  a  sum  was  actually 
placed  to  the  plaintiff's  account;  and 
though  no  money  was  transferred  in 
specie,  that  was  an  acknowledgment  from 
the  bankers  that  they  had  received  the 
amount  from  Ellis.  The  plaintiff  might 
then  have  drawn  for  it,  and  the  bankers 
could  not  have  refused  his  draft"  See 
also  Bodenham  v.  Purchas,  2  B.  &  Aid. 
S9,  and  ante,  vol.  {..pp.  217-220.  See 
Hewes  v.  Hansom,  10  Gray,  336. 

(v)  M'Carthy  v,  Colvin,  9  A.  &  E.  607. 


^  As  to  the  distinction  between  "  bets  or  wagers,"  and  "purses,  priaes  or  premiums, 
and  the  driving  of  horses  for  either,  see  Harris  v.  While,  81  N.  T.  582. 
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party  is  then  a  stake-holder,  and  questions  have  arisen  as  to  his 
rights  and  duties,  and  as  to  the  rights  of  the  several  parties  claim- 
ing the  money.  If  it  be  deposited  with  him  to  abide  the  result  of 
a  wager,  it  seems  to  be  the  law  in  England,  or  to  have  been  so 
before  the  recent  statute  of  8  &  9  Vict.,  that  where  the  wager  is 
legal,  neither  party  to  it  can  claim  the  money  until  the  wager  is 
determined;  and  then  he  is  bound  to  pay  it  to  the  winning 
party,  (tr)  That  is,  neither  party  can  rescind  the  agree- 
ment ;  *  although  Lord  ElUnbarough  said  otherwise,  in  one  *  627 
case,  (a;)  If  the  wager  be  illegal,  either  party  may  claim 
the  money.  If  the  loser  claim  money  he  has  deposited  on  an 
illegal  wager,  and  claim  it  even  after  the  wager  is  decided  against 
him,  but  before  it  is  actually  paid  over,  the  stake-holder  is  bound 
to  return  it  to  him.  {y)^    But  although  the  wager  be  illegal,  if 

(w)  Brandon  v.  Hibbert,  4  Camp.  37.  C.  J. :  "I  think  the  action  cannot  be 
There  the  plaintiff  laid  a  wager  with  a  maintained.  There  is  nothing  illegal  in 
butcher  that  another  butcher  would  leU  the  wager.  Nor  can  it  be  said  that  the 
him  meat  at  a  certain  price.  The  wager  point  was  certain  as  to  one  party,  and 
was  accepted,  and  the  money  placed  in  contingent  as  to  the  other.  The  plaintiff 
the  defendant's  hands,  and  the  decision  relied  upon  his  own  observation.  Porter 
of  the  question  was  Idft  to  him,  and  he  upon  the  information  he  had  received, 
decided  against  the  plaintiff,  who  then  The  former  was  the  more  confident  of  the 
brought  this  action  to  recover  his  de-  two ;  and  either  might  have  turned  out 
posit ;  but  Dampier,  J.,  was  of  opinion  to  have  been  mistaken." 
that  the  action  could  not  be  maintained,  (x)  Eltham  v.  Kingsman,  1  B.  &  Aid. 
and  directed  a  nonsuit  In  Bland  v,  688.  This  was  an  action  against  a  stake- 
Collett,  id.  157,  the  plaintiff,  in  the  pres-  holder  to  recover  back  a  wager.  Lord 
enoe  of  the  defendant  and  one  Porter,  EUenborough  said:  '*!  think  there  is  no 
boasted  of  having  conversed  with  Lord  distinction  between  the  situation  of  an 
Kensington.  Porter  asserted  that  the  arbitrator  and  that  of  the  present  de- 
plaintlix  had  never  spoken  to  Lord  Ken-  fendant ;  for  he  is  to  decide  who  is  the 
sington  In  his  life.  A  bet  was  talked  of  winner  and  who  is  the  loser  of  the  wager, 
upon  the  subject,  but  none  was  then  and  what  is  to  be  done  with  the  stake  de- 
laid.  Next  morning  the  parties  again  posited  in  his  hands.  Now  an  arbitrator's 
met,  when  Porter  asked, "  what  will  you  authority  before  he  has  made  his  award  is 
now  lay  that  you  conversed  with  Lord  clearly  countermandable ;  and  here,  be- 
Kensington  ?  "  The  plaintiff  answered,  fore  there  has  been  a  decision,  the  party 
**  80  guineas  to  10."  The  money  was  ao-  has  countermanded  the  authority  of  the 
cordingly  deposited  in  the  hands  of  the  stake-holder."  This  position,  however, 
defentUtnt,  as  a  stake-holder.  Upon  which  was  strongly  doubted  in  the  subsequent 
Porter  exclaimed,  "  Now  1  have  you  ;  I  case  of  Blaryatt  v.  Broderick,  2  M.  ft  W. 
have  made  inquiries,  and  the  person  you  309. 

conversed  witn  was  Lord  Kingston,  not  (y)  Cotton  v,  Thurland,  6  T.  R.  406; 

Lord  Kensington."    The  plaintiff  owned  Smith  r.  Bickmore,  4  Taunt  474;  Bate 

his  mistake ;  but  said  he  had  been  im-  o.  Cartwright.  7  Price,  640 ;  Hastelow  r. 

posed  upon,  and  gave  notice  to  the  de-  Jackson,  8  B.  ft  C.  221 ;  Hodson  v.  Tei^ 

fendant  not  to  pay  over  the  money.  This  rill,  1  Cromp.  ft  M.  707  ;  Martin  v.  Hew- 

action  was  brought  to  recover  back  the  son.  10  Exch.  787,  29  Eng.  L.  ft  Eq.  ^4. 

deposit  of  eighty  guineas,  on  the  ground  In  Manning  v,  Purcell,  7  De  O.,  M.  ft  O. 

that  it  was  a  bubble  bet    But  per  Gibbi,  66,  81  Eng.  L.  ft  Eq.  462,  a  tesUtor  be- 

1  If  a  stake-holder  in  a  presidential  election  bet  pays  over  the  money  after  forbidden 
so  to  do,  an  action  will  lie  agninst  him  for  the  money,  and  it  is  immaterial  that  the 
reason  for  forbidding  iMvment  was  that  a  question  arose  whether  the  wager  was  pot  an 
end  to  by  the  death  ot  Uie  presidential  candidate  after  the  election.  Fisher  v.  Uildreth, 
117  Mass.  558. 
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the  stake-holder  has  paid  it  over  to  the  winner,  before  notice  or 
demand  against  him  by  the  loser,  he  is  exonerated,  (z)  But  in 
New  York  it  has  been  held,  under  a  statute  giving  the  losing 
party  a  right  of  action  against  tlie  stake-holder  for  the  stake, 
'^  whether  the  same  shall  have  been  paid  over  by  such  stake- 
holder or  not,  and  whether  any  such  wager  be  lost  or  not,"  that 

the  stake-holder  was  liable  to  the  losing  party  although  he 
*628    had  paid  over  the  stake  by  his  directions. (a)     But  *in 

such  a  case  he  must  declare  on  the  statute  and  cannot  re- 
cover at  common  law; (6)  and  though  he  has  deposited  the 
money  of  others  as  well  as  his  own,  he  can  only  recover  against 
the  stake-holder  the  portion  belonging  to  himself,  (c)  When  the 
event  has  been  determined,  it  is  said  that  the  winner  may  bring 
an  action  for  the  money  against  the  stake-holder,  without  giving 
him  notice  of  the  happening  of  the  event,  (rf) 

The  Statute  8  &  9  Vict.  ch.  109,  §  18,  makes  all  wagers,  or  con- 
tracts or  agreements  by  the  way  of  gaming  or  wagering,  null  and 
void,  and  provides  that  no  suit  shall  be  maintained  for  the  recovery 
of  anything  deposited  to  abide  the  event  of  any  wager.^  Many  of 
the  courts  of  this  country  have  viewed  wagers  as  entitled  to  no 


fore  his  death  had  received  suma  of 
money,  which  he  held  as  8take>holder  for 
others,  to  abide  the  result  of  races,  upon 
the  erent  of  which  bets  had  been  made 
by  other  persons.  The  testator  had  also 
placed  about  £6,000  in  the  hands  of  other 
parties,  which  by  them  had  been  depos- 
ited in  a  bank,  to  abide  the  result  of  a  bet 
made  by  himself  (but  which  failed  by 
his  death).  In  the  administration  of  the 
estate  the  administratrix  had  paid  £2,849 
to  persons  who  had  paid  these  sums  to 
the  testator ;  the  fact  being,  that  part  of 
the  money  was  in  respect  of  wagers 
which  were  decided  before  the  testator's 
death,  and  part  in  respect  of  bets  not  de- 
cided at  that  time.  Nothing  had  been 
done  as  to  the  £6,000  in  the  hands  of  the 
stake-holders.  Held,  that  the  payments 
made  by  the  testatrix  in  respect  of  the 
wagers  decided  in  the  testator's  lifetime 
could  not  be  allowed  against  the  estate ; 
but  that  those  made  in  respect  of  wagers 
not   so    decided  were  good    payments. 


those  undecided  wagers  being  illegal  con- 
tracts which  either  party  might  deter- 
mine, and  which  she  by  paying  most  be 
taken  to  have  determined.  Heia,  also,  that 
the  testatrix  was  not  to  be  charged  with 
the  £6,000  in  the  hands  of  the  stake- 
holders upon  the  bets  made  by  the  testa- 
tor, because  it,  having  been  paid  into  the 
hands  of  the  stake-holders,  was  not  at 
any  subsequent  moment  of  his  existence 
in  his  power  of  possession,  he  never  hav- 
ing elected  to  withdraw  from  the  bet 

(z)  Perkins  v.  Eaton,  8  N.  H.  15S; 
Howsen  v.  Hancock,  8  T.  R.  675 ;  M'Cul- 
lum  t\  Gourley,  8  Johns.  147 ;  Livingston 
V,  Wootan,  1  Nott  &  McC.  178. 

(a)  Ruckman  v.  Pitcher,  1  Comst.  882. 
And  see  Sutphin  v.  Croser,  1  Vroom, 
257. 

(6)  See  Morgan  i^.  Groff,  4  Barb.  528 ; 
Like  V.  Thompson,  0  Barb.  815. 

(c)  Ruckman  v.  Pitcher,  20  N.  Y.  (6 
Smith)  9. 

{d)  Duncan  v.  Cafe,  2  M.  &  W.  244. 


1  Hampden  v.  Walsh,  1  Q.  B.  D.  189,  decided,  on  the  authority  of  Vamey  v.  Hickman, 
5  C.  B.  271 ;  Martin  v,  Hewson,  10  Exch.  737 ;  and  Graham  o.  Thompson,  L  R. 
S  C  L.  64,  that  the  St  8  &  9  Vict  c.  109,  §  18,  did  not  apply  to  the  recovery  by  a 
depositor  of  a  sum  so  deposited  if  demanded  by  him  before  it  was  paid  over.  See  also 
Trimble  v.  Hill,  5  App.  Cas.  342. 
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favor  ;(e)  but  where  they  are  in  any  degree  legal  contracts,  they 
would  doubtless  be  governed  by  the  rules  above  stated. 

An  auctioneer  is  often  made  a  stake-holder ;  and  where  he  re- 
ceives a  deposit  from  a  purchaser,  to  be  paid  over  to  the  seller, 
if  a  good  title  to  the  property  be  made  out,  and  in  default  thereof 
to  be  returned  to  the  purchaser,  he  cannot  return  it  to  the  pur- 
chaser on  his  demand,  without  such  default.  But  on  default,  or  a 
rescinding  or  abandonment  of  the  contract,  the  auctioneer  is  bound 
to  return  it  to  the  purchaser  on  his  demand ;  and  if  he  have  paid 
it  to  the  owner  of  the  property,  he  has  done  so  in  his  own  wrong, 
and  must  refund  it  to  the  depositor.  (/)  If  one  deposits  money 
in  the  hands  of  a  stake-holder,  to  be  paid  to  a  creditor  when  his 
claim  against  the  depositor  shall  be  ascertained,  and  the  stake- 
holder pays  this  money  to  the  creditor  on  his  giving  an  indemnity, 
before  the  claim  is  ascertained,  without  the  assent  of  the  depositor, 
it  is  said  that  such  depositor  may  maintain  an  action  against  the 
stake-holder  for  money  had  and  received,  without  any  refer- 
ence to  the  demand  *  of  the  creditor.  (^)  But  if  the  check  *  629 
of  the  depositor  be  given  to  the  stake-holder,  the  mere  fact 
that  he  cashes  it  and  holds  the  money  is  not  such  wrong-doing  as 
makes  him  liable  to  be  sued  for  the  amount.  (A)  A  stake-holder 
who  cashes  a  check  left  with  him,  if  the  parties  agree  to  regard  it 
as  money,  is  guilty  of  a  breach  of  duty,  (t) 

(«)  Perkins  v,  Eaton,  3  N.   H.  152 ;  paid  over  the  amount  so  deposited  to  the 

Bonn  V.  Ricker,  4  Johns.  426 ;  McAllister  auctioneer    on  receiving  his    indemnity, 

V.  Hoffman,  16  S.  &  R.  147  ;  McAllister  v.  without  the  knowledge  or  concurrence  o£ 

GaUaher,  8  Penn.  468 ;  Wheeler  v.  Spen-  the  plaintiff,  it  was  held,  that  the  latter 

cer,  15  Conn.  28.  was  entitled  to  recover  it  back  in  an  action 

(/)  Bd wards  v,   Hodding,  5  Taunt  for  money  had  and  received.      And,  per 

815.    In  Duncan  i^.  Cafe,  2  M.  &  W.  244,  Burrough,  J.,  "  The  sum  in  question  was 

the  plaintiff  having  deposited  a  sum  with  deposited  by  the  plaintiff  wiui  the  defen- 

the  auctioneer,  until  a  good  title  was  dant  for  an  express  purpose;  it  should, 

made  out,  was  allowed  to  recover  the  therefore,  have  remained  in    his  hands 

deposit,  without  notice  to  the  auctioneer  until  it  was  ascertained  to  what  remnner^ 

that  the  contract  had  been  rescinded  by  ation  Langdon  was  entitled  for  selling  the 

the  parties.    And  see,  to  the  same  effect,  estate  in  question.    The  payment  of  it  by 

Gray  v.  Gutteridge,  1  Man.  &  R.  614.  him  to  Langdon,  on  his  indemnity,  was  a 

{g)  Cowling    v.    Beachum,    7    J.    B.  wrongful  act,  and  a  breach  of  the  trust 

Moore,  465.    In  this  case  the  plaintiff  had  reposed  in  the  defendant  by  the  plaintiff, 

employed  one  Langdon,  an  auctioneer,  to  and  for  which  the  sum  in  question   was 

sell    an   estate,  and    disputed    the    sum  deposited  in  his  hands,  and  which  he  can* 

charged  by  him  for  his  expenses ;  where-  not  now  possibly  comply  with,  in  conse- 

upon  it  was  agreed  that  the  amount  should  quence  of  his  own  act.^ 

be  deposited  with  the  defendant,  untU  it  (A)  Wilkinson  v.  (>odefroy,  9  A.  ft  £. 

should  be  ascertained  whether  the  anc-  536. 

tioneer  was  entitled  to  the  whole  of  his  (i)  Wilkinson  v.  Godefroy,  9  A.  ft  E- 

demand  or  not.      The  defendant  having  536. 
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9.    Ov  Afpeofeiatiok  of  Patmbhts. 

There  are  many  cases  relating  to  the  appropriation  of  a  payment, 
where  the  creditor  has  distinct  accounts  against  the  debtor.  In 
Cremer  v.  Higginson,  (y)  ^  Mr.  Justice  Story  lays  down  with  much 
precision  the  general  rules  governing  these  cases.  First,  a  debtor 
who  owes  his  creditor  money  on  distinct  accounts,  may  direct  his 
payments  to  be  applied  to  either,  as  he  pleases.^  Second,  if  the 
debtor  makes  no  appropriation,  the  creditor  may  apply  the  money 
as  he  pleases.  (A;)  ^  Third,  if  neither  party  makes  a  specific  appro- 
priation of  the  money,  the  law  will  appropriate  it  as  the  justice 
and  equity  of  the  case  may  require.*    These  rules  seem  to  apply, 

although  one  of  the  debts  be  due  on  specialty  and  the  other 
*  630    on  simple  contract.  (Z)  ^    K  one  owe  money  in  respect  *  of 

a  debt  contracted  by  his  wife  before  marriage,  and  also  a 
debt  of  his  own,  and  pay  money  generally,  the  creditor  may  apply 
the  payment  to  either  demand,  (m)    And  if  one  of  the  debts  be 

( ;')  1  Mason,  338.      And  see  Franklin  Peters  v.  Anderson,  5  Taunt.  596 ;  Hamil- 

Bank  r.  Hooper,  36  Me.  222 ;  Smaller  v.  ton  v.  Benbury,  2  Hayw.  385 ;  Har^grores 

Union  Canal  Co.  37  Penn.  St.  68.  v.  Cooke,  15  Ga.  221 ;  Pierce,  Clark,  &  Co. 

{k)  Blackman  v.  Leonard,  15  La.  An.  v.  Knight,  31  Vt.  701 ;  Heinta  r.  Cahn,  29 

59.  111.  308.      And  see  Pennypacker  t7.  Um- 

(/)  Brazier  r.  Bryant,  2  Dowl.  P.  C.  berg^er,  22  Penn.  St.  492. 
477 ;  Chitty  i;.  Naisli,  id.  511 ;  Mayor,  &c.,  (m)  Goddard  v.  Cox,  2  Stra.  1194.    In 

of  Alexandria  v.  Patten,  4  Crancb,  317 ;  this  case  the  defendant  was  indebted  to 

1  See  also  Bennett  v.  Austin,  81  N.  Y.  308. 

3  Lee  V.  Early,  44  Md.  80;  Champenois  v.  Fort,  45  Miss.  355,  Lerystein  v.  Whit- 
man, 59  Ala.  345  ;  Trullinger  v.  Rofoed,  7  Oreg.  228.  Bat  one  who  as  part  consider- 
ation of  a  conveyance  has  agreed  to  discharge  a  mortgafse  and  has  made  payments  to 
the  mortgagee,  must  be  deemed  to  have  made  the  payments  on  the  mortgage,  and 
cannot  convert  them  into  the  consideration  for  a  transfer  of  the  mortgage  debt,  which 
he  has  induced  the  mortgagee  to  make.    Burnham  v.  Dorr,  72  Me.  198. 

s  Commonwealth  Bank  v.  Mechanics'  Bank,  94  U.  8.  437,  439 ;  Harding  v.  Tiflft, 
75  N.  Y.  461  ;  Davis,  &c.  Co.  v.  Buckles,  89  111.  237 ;  Coxwell  v.  De  Vaughn,  55 
Ga.  643. 

*  Where  a  note  was  given  which  both  covered  a  debt  secured  by  a  mortgage  and 
certain  prior  unsecured  debts,  payments  made  generally  on  the  note  must  be  applied 
pro  rata  to  the  secured  and  unsecured  indebtedness.  Shelden  v.  Bennett,  44  Mich.  634. 
And  where  several  debts  were  secured  by  a  mortgage,  and  an  indorsed  promissory  note 
was  given  in  extension  of  one  of  them  at  its  maturity,  the  mortgagor  is  not  bound  to 
apply  to  the  debt  secured  by  the  note  the  proceeds  of  a  foreclosure  sale,  they  being  ]e$s 
than  the  entire  sum  secured.  West  Coal  Co.  v.  Kilderhouse,  87  N.  Y.  480.  When 
the  holder  of  a  note  is  a  bank  at  which  the  maker  has  an  account,  and  the  maker 
after  maturity  deposits  a  sum  sufficient  to  cover  it,  but  gives  no  directions  to  apply  it 
in  payment,  this  is  not  payment,  nor  does  the  bank  discharge  the  indorscrs  by  (aihng 
to  so  apply  it.  Newburgh  Bank  v.  Smith,  66  N.  Y.  271.  Where  the  defence  to  a  note 
was  payment  by  a  joint  maker,  the  entry  of  a  credit  on  a  separate  account  of  the 
joint-maker  with  the  plaintiff  is  inadmissible  to  prove  that  the  payment  was  applied  to 
the  account  and  not  to  the  note.    Craig  v.  Miller,  103  III.  605. 

^  Funds  arising  from  a  security  for  a  particular  debt  should  be  applied  in  its  satiBfiK- 
tion.    Sanders  v.  Knox,  57  Ala.  80. 
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barred  by  the  statute  of  lijggjUi^jj^gs,  and  the  other  not,  and  the 
monej  belaid  generally  ^  the  creditor  may  apply  the  payment  to 
the  debt  that  is  barred^  (n)  ^  but,  by  the  weight  of  authority,  he 
may  not  make  use  of  this  payment  to  revive  the  debt,  and  remove 
the  bar  of  the  statute,  (o) 

It  is  not  necessary  that  the  appropriation  of  the  payment  should 
be  made  by  an  express  declaration  of  the  debtor ;  for  if  his  inten^ 
tion  and  purpose  can  be  clearly  gathered  from  the  circumstances 
of  the  case,  the  creditor  is  bound  by  it.  (/>)  ^  If  the  debtor,  at  the 
time  of  making  a  payment,  makes  also  an  entry  in  his  own 
book,  stating  the  payment  to  be  on  a  particular  *  account,    *  631 


the  plaintiff  on  account  of  debts  con- 
tracted by  his  wife  dum  iota,  and  also 
on  account  of  debts  contracted  by  him- 
self. Mis  wife  was  also  indebted  to  the 
plaintiff,  as  executrix.  The  defendant 
made  payments  to  the  plaintiff  on  account 
generally,  without  directing  what  debts 
uiey  should  be  applied  to.  lleld,  that  the 
plaintiff  might  elect  whether  to  apply 
the  payments  to  discharge  the  debts  con- 
tracted by  his  wife  dum  tola,  but  could 
not  apply  them  to  discharge  the  debts  due 
from  tne  wife  as  executrix. 

(n)  Mills  V.  Fowkes.  5  Bing.  N.  C.  455. 
In  this  case  Tindal,  C.  J.,  said :  *<  The 
civil  law,  it  is  said,  applies  the  payment  to 
the  more  burdensome  of  two  debts,  where 
one  is  more  burdensome  than  the  other ; 
but  1  do  not  think  that  such  is  the  rule  of 
our  law.  According  to  the  law  of  Eng- 
land, the  debtor  may,  in  the  first  instance, 
appropriate  the  payment;  nloitur  in  mo- 
dum  tolventit;  if  he  omit  to  do  so,  the 
creditor  may  make  the  appropriation; 
recipitur  in  modum  recipietUis;  but  if 
neither  make  any  appropriation,  the  law 
appropriates  the  payment  to  the  earlier 
debt.'^  See  also  Williams  v,  Griffith,  5 
M.  &  W.  300;  Logan  v.  Mason,  6  Watts 
&  S.  9 ;  Liyermore  v.  Rand,  6  Foster,  85  ; 
Watt  V.  Hoch.  25  Penn.  St.  411.  But  if 
a  creditor  has  several  claims,  some  of 
which  are  illegal,  and  so  not  by  law  re- 
coverable, he  cannot  appropriate  a  general 
payment  to  such  illegal  claims.  CaldweU 
V.  Wentworth,  14  NT  H.  431 ;  Wright  v, 
Laing,  3  B.  &  C.  )65;  Arnold  p.  The 


Mayor,  &c.  of  Poole,  4  Man.  &  G.  860; 
Ex  parte  Randleson,  2  Deacon  &  Ch.  534. 
But  see,  contra,  Philpott  v.  Jones,  2  A.  & 
E.  41 ;  Cruickshanks  v.  Rose,  1  Moody 
&  R.  100;  TreadweU  v.  Moore,  34  Me. 
112. 

(o)  Mills  p.  Fowkes,  5  Bing.  N.  C.  455 ; 
Nash  V,  Hodgson,  6  De  G.,  M.  &  G.  474, 
31  Eng.  L.  &  £q.  555  ;  Pond  v.  Williams, 

1  Gray,  630.  But  the  case  of  Ayer  v. 
Hawkins,  19  Vt.  26,  shows  that  a  creditor 
having  several  notes  against  his  debtor, 
all  of  which  are  barred  by  the  statute  of 
limitations,  mav  appropriate  a  general 
payment  of  such  debtor  to  any  cne  of  the 
notes,  even  the  largest,  and  revive  that 
particular  note,  but  he  cannot  distribute 
such  general  payment  upon  aU  his  claims 
and  thus  avoid  the  statute  as  to  aU. 

ip)  The  question  is  always  one  of  in- 
tent, which  IS  a  question  for  the  jury 
under  all  the  circumstances  of  the  case. 
As  to  what  circumstances  will  be  held 
sufficient  to  warrant  a  finding  of  such  ap- 
propriation by  the  debtor,  see  Tayloe  v, 
Sandiford,  7  Wheat.  14 ;  MitcheU  v.  DaU, 

2  Harris  &  G.  159, 4  Gill  &  J.  361 ;  Fowke 
r.  Bowie,  4  Harris  &  J.  566 ;  Robert  v. 
Gamie,  3  Gaines,  14 ;  West  Branch  Bank 
V.  Moorehead,  5  Watts  &  S.  542 ;  Scott  v. 
Fisher,  4  T.  B.  Mon.  387 ;  Stone  v,  Sey- 
mour, 15  Wend.  19;  Newmarch  v.  Clay, 
14  East,  239 ;  Shaw  v.  Picton,  4  B.  &  C. 
715.  If  the  debtor  pay  with  one  intent, 
and  the  creditor  receive  with  another,  the 
intent  of  the  debtor  shaU  govern.  Reed 
V.  Boardman,  20  Pick.  441. 


1  And  this,  too,  without  the  consent  of  the  debtor.  Phillips  v.  Moses,  65  Me.  70; 
Brown  v.  Bums,  67  Me.  535.  Where  payments  were  made  from  time  to  time,  without 
application,  by  a  discharged  bankrupt,  upon  a  running  account  for  goods  sold  partly 
before  and  partly  after  his  discharge,  the  creditor  who  received  no  notice  of  the  oank- 
ruptcy  proceedings  and  was  not  named  in  the  bankrupt's  schedules,  may,  if  the  pay- 
ments made  after  the  discharge  exceed  the  price  of  the  goods  purchased  after  that  ume^ 
apply  them  to  the  first  items  m  the  aooonnt    HiU  v.  Bobbins,  22  Mich.  475. 

^  Ilckett  V,  Memphis  Bank,  32  Ark.  346. 
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and  $iow9  the  entry  to  the  creditor^  this  is  a  sufficient  appro- 
priation  oy  the  debtor,  (y)  But  the  right  of  election  of  appropri- 
ation is  not  conclusively  exercised  by  entries  in  the  books  of  either 
party,  until  those  entries  are  communicated  to  the  other  party,  (r) 

Although  the  payment  be  general,  the  creditor  is  not  allowed  in 
all  cases  to  appropriate  the  same.  As  where  he  has  an  account 
against  the  debtor  in  his  own  right,  and  another  against  him  as 
executor,  and  money  is  paid  by  the  debtor  without  appropriation, 
the  creditor  must  apply  it  to  the  personal  debt  of  the  debtor,  and 
not  to  his  debt  as  executor.  («)  Nor  can  thg,  creditor^  apply  the 
payment  to  a  debt  not  due  when  there  is  another  which  is  due.  (w) 
Nor  can  he  apply  it  to  items  for  which  he  cannot  mamtam  an 
action  if  there  be  those  on  which  an  action  may  be  maintained.  Qst) 
But  he  may  apply  it  to  a  debt  on  which  the  statute  of  frauds  does 
not  sustain  an  action.  («u)  ^ 

A  general  payment  must  be  applied  to  a  prior  legal  debt,  in 
preference  to  a  subsequent  equitable  claim.  (0  *  If  the  equitable 
claim  be  prior,  it  has  been  said  that  it  may  be  preferred  by  the 
creditor ;  (u)  but  this  does  not  seem  to  be  certain,  (v) 

In  general,  the  creditor's  right  of  appropriation,  springing  from 
the  neglect  or  refusal  of  the  debtor  to  make  such  appropriation, 
exists  only  where  the  debtor  has  in  fact  an  opportunity  of  making 
it ;  and  not  where  the  payment  was  made  on  his  account  by  an- 

tq)  Frazer  v.  Bann,  8  C.  &  P.  704.  ln)  Kidder  v.  Norris,  18  N.  H.  &32. 

\r)  Simpson  v.  Ingham,  2  B.  &  C.  65.  Isu)  Haynes  v.  Nice,  100  Mass.  327. 

(«)  Goddard  v.  Cox,  2  Stra.  1194.   And  (()  Goddard  v.  Hodges,  1  Cromp.  &  M. 

see  Fowke  t;.  Bowie,  4  Harris  &  J.  566  ;  33. 

Sawyer  v.  TapfMin,  14  N.  H.  352.      Bat  (u)  Bosanqnet  t7.  Wray,  6  Taunt.  497. 

where  one  debt  is  due  to  the  creditor  in  his  (v)  In  Birch  v.  Tebbutt,  2  Starlc  74, 

own  right,  and  another  to  him  as  tmstee  A  had  certain  bills  of  exchange  accepted 

or  aeent  for  another,  and  neither  is  se-  by  B,  and  also  a  mortgage  executed  b^  B 

cured,  the  creditor  cannot  apply  the  whole  to  a  third  person,  but  of  which  A    might 

of  a  general  payment  to  tus  own  debt,  compel  an  assignment  in  equity  to  himself, 

but  must  apply  it  pro  rata  to  both  debts ;  B  paid  A  money  on  account^  which  A  re- 

for  this  is  a  'part  of  his  duty  as  trustee,  ceived  without  prejudice  to  the  claim  he 

to  take  the  same  care  of  the  debts  of  might  have  uiK>n  any  securities.      Lord 

his  cestui  mte  trust  as  of  his   own.      See  E&nborough  had,  that  the  money  should 

Scott  V.  Kay,  18  Pick.  361 ;  Barrett  v.  be  applied  wholly  towards  the'  bills  of 

Lewis,  2  id.  123 ;  Cole  v.  Trull,  9  id.  325.  exchange,  and    none    on    the    equitable 

(ss)  Bode's  Heirs  r.  Stickney,  36  Ala.  diumf. 
482. 

>  Murphy  v.  Webber,  61  Me.  478 ;  MneUer  v.  Wiebracbt,  47  Mo.  468. 

^  So  of  two  debts,  one  legal  and  one  illegal,  payment  will  be  applied  to  the  legal 
fn  absence  of  appropriation.  Dunbar  v.  Grarritv,  58  N.  H.  575;  Albert  v.  Lindan,  46 
Md.  334  ;  Wilhelm  v.  Schmidt,  84  III.  183.  See  McKeWey  v.  Jarvis.  87  Penn.  St  414. 
Where  usurious  interest  has  been  paid  without  objection  on  certain  notes,  the  excess 
of  legal  interest  cannot  be  applied  in  payment  of  another  note,  although  all  the  notes 
are  secured  by  the  same  collateral.    Riddle  v.  Rosenfeld,  108  ni.  600. 
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other,  or  in  any  way  which  prevents  or  impedes  his  exercise  of  the 

right  of  election,  (w^  \^  ^^^x.L   V 

Several  rules  may  be  gathered  from  the  cases,  by  which  courts     «  «•   -  ^«. 
are  guided  where  the  appropriation  or  application  of  payments  is  ^^  ,  ^  ^ 
made  by  the  law.    Thus,  the  money  is  applied  to.  ijjg  S93i  ^^v^tj?  ? 

of  *  the  most  precarious  security,  where  there  is  nothing  to    *  682  .       ,  ^  J  ^ 

^^ _-  ^_^  ^    But  if  one  debt  be  a  mortgage  ^^      \^        '^    // ; 

debt,  and  the  other*  a  simple  account,  it  has  been  said  the  court"^  ^  '^^ 

will  apply  the  money  to  tne  mortgage  debt  in  preference,  on  the  '  J     '    ''  *'  "  ■ 

^ound  that  it  will  be  more  for  the  interest  of  t>ip>  .dflbtor  to  havfi 

this  debt  discharge^-  (y).    And  if  there  be  two  demands,  of  differ-  X   r^  'V  , 

ent  amounts,  and  the  sum  paid  will  exactly  satisfy  one  of  them,  ^   .>> 

it  will  be  considered  as  intended  to  discharge  that  one.  (z)    li  one    ^^"'^^ 

of  the  debtor's  liabilities  be  contingent,  as  where  the  creditor  is  ^  ^Vu^^.^^  '^I  ^  '7 

his  indorser  or  surety  but  has  not  yet  paid  money  for  him,  the   •    ^    _       _ 

court  will  apply  a  general  payment  to  the  certain  debt,  and  will 

not  permit  the  creditor  to  apply  it  to  the  contingent  debt,  (a)  ^ 

U  a  partner  in  a  firm  owe  a  private  debt  to  one  who  is  also  a 
creditor  of  the  firm,  and  make  to  this  creditor  a  general  payment, 
but  of  money  belonging  to  the  firm,  the  payment  must  be  appro- 
priated to  the  discharge  of  the  partnership  debt.  (&)  ^ 


(w)  Waller  v.  Lacy,  I  Man.  &  O.  54. 
Here  an  attorney,  having  several  demands 
against  his  client,  some  of  which  were 
barred  bj  the  statute  of  limitations,  and 
some  not,  received  from  a  third  person  a 
sam  of  monej  on  behalf  of  his  client, 
and  claimed  the  ri^ht  to  apply  such  sum 
to  the  payment  of  the  earliest  items  in 
his  own  account  aeainst  the  client ;  but 
the  court  he/d  that  he  had  no  such  rieht. 

(x)  See  Field  r.  Holland,  6  Cranch,  8 ; 
Flomer  r.  Lone,  1  Stark.  153 ;  Smith  v, 
Lloyd,  11  Leieh,  512  r  Stamford  Bank  v, 
Benedict,  15  Conn.  437 ;  Vance  v.  Monroe, 
4  Oratt.  53. 

iy)  Pattison  v.  Hall,  9  Cowen,  747, 
765.  And  see  Dorsey  v,  Gassaway,  2 
Harris  &  J.  402 ;  Gwinn  v,  Whitaker,  1 
id.  754 ;  Robinson  v.  Doolittle,  12  Vt.  246 ; 
Anonymous,  12  Mod.  559.  But  see,  contra, 
Anonymous,  8  Mod.  236 ;  Chitty  v.  Naish, 
2  DowL  511;  Field  r.  Holland,  $upra; 


Planters  Bank  v.  Stockman,  1  Freem.  Ch. 
502 ;  Hilton  v.  Burley,  2  N.  H.  193 ;  Jonea 
i;.  Kileore,  2  Rich.  £q.  64 ;  Moss  v.  Adams, 
4  Ired.  £q.  42 ;  Ramsour  v.  Thomas,  10 
Ired.  165. 

(z)  Robert  v.  Gamie,  3  Caines,  14. 

(a)  Niagara  Bank  V.  Roeevelt,  9  Cowen, 
409 ;  Newman  v.  Meek,  1  Smedes  &  M. 
Ch.  431 ;  Portland  Bank  v.  Brown,  22 
Me.  295.  So  a  general  payment  is  to  be 
referred  to  a  debt  due,  rather  than  to  one 
not  yet  due.  Seymour  v.  Sexton,  10 
Watts,  255;  Hammersley  v.  Knowljrs,  2 
Esp.  666 ;  Bacon  v.  Brown,  1  Bibb,  334 ; 
Stone  V.  Seymour,  15  Wend.  19;  Baker  o. 
Stackpoole,  9  Cowen,  420;  McDowell  v. 
Blackstone  Canal  Co.  5  Mason,  11.  But 
by  express  agreement,  a  payment  may  be 
applied  to  a  debt  not  yet  due.  Shaw  v. 
Pratt,  22  Pick.  305. 

(6)  Thompson  r.  Brown,  Moody  &  M. 
40.    And  per  Abbott,  C.  J. :  "  The  general 


1  Foster  v.  McGraw,  64  Penn.  St.  464. 

*  Early  p.  Flannery,  47  Vt.  253. 

*  Where  a  partner  was  indiTidually  indebted  to  the  creditor  on  a  store  aooonnt  and 
a  note  and  mortgage,  and  with  his  copartner  on  firm  account,  a  general  payment  to  be 
applied  to  the  indebtedness  will  anthonse  the  creditor  to  apply  it  as  he  pleases  to  either 
indiyidoal  liability,  but  not  to  the  paitoinhip  liability.    llilM  v.  Ogden,  54  Wis.  57a 
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It  seems  to  be  settled,  that  where  one  of  several  partners  dies, 
the  firm  being  in  debt,  and  the  surviying  partners  continue  their 
dealings  with  a  particular  creditor,  and  the  latter  blends  his 
*  633  transactions  with  the  firm  before  and  after  such  death  *  to- 
gether, the  payments  made  from  time  to  time  by  the  sur- 
viving partners  must  be  applied  to  the  old  debt.  (<r)  ^  It  will  be 
presumed  that  all  the  parties  have  agreed,  and  intend  to  consider 
the  whole  transaction  as  continuous,  and  the  entire  account  as  one 
account.  (<2)  And,  in  general,  the  doctrine  of  appropriation,  and 
the  right  of  election,  apply  only  where  the  debts  or  accounts  are 
distinct  in  themselves,  and  are  so  regarded  and  treated  by  the 
parties.  Where  the  whole  may  be  taken  as  one  continuous  account, 
payments  are,  generally,  but  not  universally,  applied  to  the  earlier 
items  of  the  account.  («)* 

The  due  exercise  of  the  right  of  appropriation  by  the  creditor 
may  often  be  of  great  importance  to  the  surety  of  the  debtor. 

role  certainly  is,  that  when  money  is  paid  maj  apply  a  general  payment  to  the  new 

generaUy,  without  any  appropnation,  it  account.  Logan  v.  Mason,  6  Watts  &  S.  9. 
ought  to  be  applied  to  tne  first  items  in  (of)  Per  Bfafley^  J.,  in  Simson  r.  Ing^ 

the  account ;  but  the  rule  is  subject  to  ham,  2  B.  &  C.  65. 

this  qualification,  that  when  there    are  («)  Clayton's  case  (Derates  r.  Noble), 

distinct  demands,  one  against  persons  in  1   Meriv.  529,  609.      This  is  the  leading 

partnership,  and  another  against  one  only  case  upon  this  point.     See  also  Brooke  r. 

of  the  partners,  if  the  money  paid  be  the  £nderDy,  2  Brod.  &  B.  70 ;  United  States 

money  of  the  partners,  the  creditor  is  not  v.  Kirk'patrick,  9  Wheat.  720 ;  Jones  r. 

at  liberty  to  appl^  it  to  the  payment  of  United  States,  7  How.  681 ;  Poetmastei^ 

the  debt  of  the  individual ;  that  would  be  General  t;.  Furber,  4  Mason,  332 ;  United 

allowing  the  creditor  to  pay  the  debt  of  States  v.  WardweU,  5  id.  82 ;   Gass  r. 

one  person  with  the  money  of  others."  Stinson,  3  Sumner,  98 ;  Fairchild  v.  HoUy, 

And  see  Fairchild  v.  Holly,  10  Conn.  175;  10  Conn.  175;  McKenzie  v,  Nevius,  22 

Johnson  &.  Boone,  2  Harring.  172;  Sneed  Me.    138;    United    States   v.  Bradbury, 

V.  Wiester,  2  A.  K.  Marsh.  277.  Daveis,  146.    See  also  cases  cited  in  pre- 

(c)  Per  BayleVf  J.,  in  Simson  v.  Ing-  ceding  note.      But  payment  wiU  not  be 

ham,  2  B.  &  C.  6o.    And  see,  to  the  same  applied  to  the  earliest  items  in  an  account, 

effect,  Clayton's  case  (Devaynes  v.  Noble),  If  a  different  intention  is  clearly  expressed 

1  Meriv.  529,  604  ;  Simson  v.  Cooke,  1  by  the  debtor,  or  by  both  parties,  or  where 

Bing.  452 ;  Williams  v.  Rawlinson,  3  id.  such  intention  can  be  gathered  from  the 

71 ;  Bodenham  r.  Purchas,  2  B.  &  Aid.  particular  circumstances  of  the  case.    See 

39 ;  Toulrain  v.  Copland,  3  Younge  &  C.  Taylor  v.  Kymer,  3  B.  &  Ad.  320;  Henni- 

625,  1    West,  164;    Smith  v.  Wigley,  3  ker  v.  Wigg,  4  Q.  B.  792 ;  Capen  v.  Alden, 

Moore  &  S.  174 ;  Livermore  v.  Rand,  6  5  Met.  268 ;  Dulles  v,  De  Forest,  19  Conn. 

Foster,  85.      But  if   a  new  account  is  190;  Wilson  i^.  Hirst,  1  Nev.  &  M.  742; 

opened  with  the  new  firm,  the  creditor  Pierce  v.  Knight,  31  Vt.  701. 

Where  money  is  due  to  a  firm  and  to  an  individaal  member,  and  the  latter  has  assi^ed 
his  daim  to  the  firm,  it  is  immaterial  to  which  account  payments  are  applied.  Badger 
V.  Daenicke,  56  Wis.  678. 

1  Hooper  w.  Keay,  1  Q.  B.  D.  178;  Coleman  ».  Lansing,  65  Barb.  54.  See  Dawson 
V.  Wilson,  55  Ind.  216. 

«  Jackson  o.  Johnson,  74  N.  T.  607 ;  German  Lutheran  Trustees  v,  Heisc,  44  Md. 
453;  Spraffue  v.  Hazenwinkle,  53  111.  419;  Hill  v.  Bobbins,  22  Mich.  475.  See  City 
Discount  Co.  v.  McLean,  L.  R.  9  C.  P.  692.  This  presumption  will  not  be  rebutted 
by  the  fact  that  the  earliest  items  are  for  eoods,  the  title  to  which  is  not  to  vest  in  the 
purchaser  until  they  are  paid  for,  although  the  seller  enters  a  memorandum  to  that 
effect  on  his  books.    Croropton  r.  Pratt,  105  Mass.  265. 
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Generally,  the  law  favors  the  snrety,  especially  if  his  suretyship  be 
not  for  a  previously  existing  debt.  So,  where  one  has  given  secu- 
rity for  the  payment  for  goods  to  be  afterwards  supplied  to  his 
principal,  and  such  goods  are  supplied,  and  general  payments  made 
by  the  principal,  who  was  otherwise  indebted  to  the  party  supply- 
ing the  goods,  it  would  be  inferred  in  favor  of  the  surety,  that  the 
payments  were  intended  to  be  made  in  liquidatil3n  of  the 
account  which  he  had  guaranteed.  (/) »  But  •  where  an  *  634^  ^  ^.  .; , 
obligor  makes  a  general  payment  to  his  obligee,  to  whom  he  ^^  ^.        / 

is  indebted,  not  only  on  the  bond  but  otherwise,  the  surety  of  th^    /  %  ^  *^ ' 
obligor  cannot  require  that  the  payment  should  be  applied  to  thg"*-      •   ^    . 
bond,  unless  aided  by  circumstances  which  show  that  such  appli- 
cation was  intended  by  the  obligor,  (jg) 


if)  MarrTattfl  v.  VHiite,  2  Stark.  101. 
In  this  case  a  son-in-law  of  the  defendant 
being  indebted  to  the  plaintiff,  and  wish- 
ing to  obtain  a  further  credit  for  some 
flour,  the  defendant  became  his  surety  by 
giving  his  note  to  the  plaintiff,  but  with 
a  8ti]>ulation  that  it  should  operate  as  a 
security  for  the  flour  to  be  deuvered,  and 
not  for  the  debt  which  then  existed.  The 
term  of  credit  on  sales  of  flour  was  three 
months,  and  discount  was  allowed  for 
earlier  payment.  After  the  delivery  of 
the  flour  the  son-in-law  made  several  pay- 
ments on  account  generally ;  but  upon  all 
those  which  were  made  within  three 
months  from  the  time  the  flour  was  de- 
livered, the  uBual  discount  was  allowed. 
Held,  that  this  was  evidence  that  all  the 
payments  were  to  go  to  pay  for  the  flour, 
an^  not  to  discharge  the  pre-existing  debt. 
And  Lord  Ellmborough,  said:  "I  think 
that  in  favor  of  a  surety,  such  payments 
are  to  be  considered  as  paid  on  the  latter 
account  In  some  instances  the  payments 
were  inunediate,  and  in  others  before  the 


time  had  expired  within  which  a  discount 
was  allowed ;  ex  pluribut  dimx  omnn. 
Where  there  is  nothing  to  show  the 
animus  tolvottis,  the  payment  may  certainly 
be  applied  by  the  party  who  receives  the 
money.  The  payment  of  the  exact 
amount  of  gooos  previously  supplied  is 
irrefragable  evidence  to  show  that  the 
sum  was  intended  in  payment  of  those 

goods;  and  the  payment  of  sums  within 
le  time  allowed  for  discount,  and  on 
which  discount  has  been  allowed,  affords 
a  strong  inference,  in  the  absence  of  proof 
to  the  contrary,  that  it  is  made  in  rebef  of 
the  surety.''  See  Kirby  v.  The  Duke  of 
Marlborough,  2  M.  &  S.  18;  Pierce  t*. 
Knight,  31  Vt.  701. 

ig)  Plomer  v.  Long,  1  Stark.  153.  In 
Martm  o.  Brecknell,  2  M.  &  S.  39,  it  was 
held,  that  the  obligee  of  a  bond,  given  by 
principal  and  surety,  conditionea  for  the 

Kyment  of  money  by  instalments,  who 
s  proved  under  a  commission  of  bank- 
ruptcy against  the  principal  the  whole 
deot,  and  received  a  dividend  thereon  of 


1  Hansen  v.  Rounsavell,  74  III.  238.  The  mere  fact  that  there  is  a  snrety  for  one  of 
two  debts  does  not  preclude  the  creditor  from  applving  a  payment  received  from  the 
debtor,  with  no  direction  given,  to  the  debt  for  which  he  has  no  security.  Harding  v.  , 
Tifft,  75  N.  T.  461.  Hanford  v.  Robertson,  47  Mich.  100,  Kdd,  that  where  the  debtor 
to  obtain  a  loan  gave  two  notes  secured  by  a  morteage,  one  at  the  creditor's  request 
bein^  additionaUy  secured  by  a  surety,  the  proceeds  of  a  foreclosure  sale  must  be 
applied  to  discharge  the  note  not  secured  by  a  surety.  Where  by  an  express  agree- 
ment, or  by  a  course  of  dealing,  between  a  bank  and  one  of  its  depositors,  a  certain 
note  of  the  depositor  is  not  included  in  the  general  account  between  them,  any 
balance  due  Anom  the  bank  to  him  when  the  note  becomes  payable  is  not  to  be  applieil 
in  aatis&ction  of  the  note,  even  for  the  beneflt  of  a  surety  thereon,  except  at  the 
election  of  the  bank.  National  Mahaiwe  Bnnk  v.  Peck,  127  Mass.  298,  in  which  case 
the  doctrine  of  <*  appropriation  "  generally  is  discussed.  Where  a  mortgage  for  $10,000 
was  given  to  a  bank  to  secure  to  that  extent  an  indebtedness  of  SI  7,000,  the  mort- 
gagor's grantee,  to  whom  the  land  was  conveyed  with  warranty,  can  insist  that  pay- 
ments to  the  amount  of  $12,000,  made  generally  by  the  mortgagor,  shall  be  applied  in 
extinguishment  of  the  mortgage.    Fridi^  p.  Bowen,  103  111.  633. 
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In  cases  of  payments  which  are  not  made  by  the  debtor  volan- 
tarily,  the  creditor  has  no  right  of  appropriation,  but  must  apply 
the  money  towards  the  discharge  of  all  the  debts  in  propor- 
tion. (A) 
*  635  ''^  A  question  has  been  made  as  to  the  manner  of  making 
up  the  account  where  partial  payments  have  been  made  at 
different  times  oh  bonds,  notes,  or  other  securities.  Interest  may 
be  cast  in  three  ways.  It  may  be  cast  on  the  whole  sum  to  the 
day  of  making  up  the  account,  and  also  upon  each  payment  from 
the  time  when  made  to  the  same  day,  and  the  difference  between 
these  sums  is  the  amount  then  due.  Or  interest  may  be  cast  on 
the  whole  sum  to  the  day  of  the  first  payment,  and  added  to  the 
original  debt,  and,  the  payment  being  deducted,  on  the  remainder, 
interest  is  cast  to  the  next  payment,  and  so  on.  The  objection  to 
this  method  is,  that  if  the  payment  to  be  deducted  is  not  equal 
to  the  interest  which  has  been  added  to  the  original  sum,  then  a 
part  of  this  interest  enters  into  the  remainder,  on  which  interest 
is  cast,  and  thus  the  creditor  receives  compound  interest.  A  third 
method  is,  to  compute  the  interest  on  the  principal  sum  from  the 

2f.  and  Td.  in  the  poond,  may  recover  sareties  without  their  consent.  Post- 
against  the  soretj  an  instalment  dne,  master-General  v.  Norvell,  Gilpin,  106. 
miUdng  a  deduction  of  2s.  and  Id.  on  the  [h)  Thus,  where  a  creditor  recovered 
amount  of  such  instalment,  and  the  surety-  one  judgment  on  several  notes,  some  of 
is  not  entitled  to  have  the  whole  dividend  whicn  were  made  bj  the  judgment  debtor 
applied  in  discharge  of  that  instalment,  alone,  and  others  were  signed  also  by  a 
but  only  ratably  in  part  payment  of  each  surety,  and  took  out  an  execution  wliich 
instalment  as  it  becomes  oue.  See  further  was  satisfied  in  part  by  a  levy,  it  was  hdd, 
Williams  v,  Rawlinson,  3  Bing.  71.  The  that  he  could  not  appropriate'this  payment 
fact  that  a  payment  was  made  to  a  cred-  solely  to  the  notes  not  signed  by  the 
itor  having  several  demands  against  the  surety,  but  that  all  the  notes  were  paid 
same  debtor,  by  a  surety  of  such  debtor  proportionably.  Blackstone  Bank  r.  Hill, 
on  one  of  the  debts,  but  with  the  debtor's  10  I'ick.  129.  So  where  an  insolvent 
own  money,  does  not  show  that  the  debtor  debtor  assigns  his  property  for  the  benefit 
intended  such  payment  to  apply  to  the  of  such  of  nis  creditors  as  become  parties 
debt  guaranteed.  Mitchell  t;.  Dall,  4  Gill  to  the  assignment,  and  thereby  releases 
&  J.  361.  In  Donally  v.  Wilson,  5  Leigh,  their  claims,  and  a  dividend  is  received  by 
329,  it  was  hdd,  that  if  A  owes  a  debt  to  one  of  such  creditors,  it  must  be  applied 
B,  payable  on  demand,  for  which  C  is  A's  ratably  to  all  his  claims  against  the  debtor, 
surety,  and  A  assigns  debts  of  others  to  as  well  to  those  upon  which  other  par* 
B  in  part  payment,  and  after  such  assign-  ties  are  liable,  or  which  are  otherwise 
ment,  but  before  the  assigned  debts  are  secured,  as  to  those  which  are  not  so  se- 
collected,  A  contracts  another  debt  to  B,  cured.  "  This  is  not  a  case,"  say  the  court, 
for  which  there  is  no  security,  B  cannot  "  in  which  the  debtor  or  creditor  has  the 
in  such  case,  after  the  collection  of  the  right  to  make  the  application  of  any  pay- 
assigned  debts,  apply  the  same  to  the  pay-  ment,  for  the  application  is  made  bj  law 
ment  of  A's  last  oebt  contracted  after  the  according  to  the  circumstances  and  justice 
assignment  was  made,  and  recover  the  of  the  case."  Commercial  Bank  v.  Gun- 
whole  amount  of  the  first  debt  from  the  ningham,  24  Pick.  270.  See  also  Merri- 
surety. — A  debtor  cannot  appropriate  a  mack  County  Bank  r.  Brown,  12  N.  H. 
payment  in  such  manner  as  to  affect  the  320 ;  Waller  t*.  Lacy,  1  Man.  &  G.  54. 
retative  liabiUty  or  rights  of  his  different  But  see,  contra^  Portland  Bank  v.  Brown, 

22  Me.  295. 
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time  when  interest  became  payable  to  the  first  time  when  a  pay- 
ment, alone,  or  in  conjunction  with  preceding  payments  with  inter- 
est cast  on  them,  shall  equal  or  exceed  the  interest  due  on  the 
principal.  Deduct  this  sum,  and  cast  interest  on  the  balance  as 
before.  In  this  way  payments  are  applied  first  to  keep  down  the 
interest,  and  then  to  diminish  the  principal  of  the  debt,  and  the 
creditor  does  not  receive  compound  interest.  This  last  method 
has  been  adopted  in  Massachusetts  by  decision,  and  generally 
prevails.  (%) 

One  holding  a  note  on  which  interest  is  payable  annually  or 
semi-annually,  may  sue  for  each  instalment  of  interest  as  it  be- 
comes payable,  although  the  note  is  not  yet  due.  (/)  Al- 
though it  has  been  held  that  after  *  the  principal  becomes  *  686 
due  tiie  unpaid  instalments  of  interest  become  merged  in 
the  principal,  and  must  therefore  be  sued  for  with  the  principal, 
if  at  aU,  (k)  the  better  reason  is  that  the  promises  to  pay  the 
principal  and  interest  at  different  times  are  several  and  afford 
distinct  causes  of  action,  (kk)  ^  And  if  he  aUows  the  time  to  run 
by  without  demanding  interest,  he  cannot  afterwards,  in  an  action 
on  the  note,  recover  compound  interest.  (I) 


SECTION  n. 


OF  PERFORMANCE. 


Having  treated  of  payment  as  the  specific  defence  to  an  action 
grounded  on  alleged  non-payment,  we  will  now  speak  of  perform* 


(i)  Bean  v.  WilliamB,  17  Kaas.  417; 
Faj  V.  Bradley,  1  Pick.  194 ;  and  see  Con- 
necticat  o.  Jackaon,  1  Johns.  Ch.  17; 
French  v,  Kennedy,  7  Barb.  452 ;  WiUiama 
V.  Honghtaling,  3  Cowen,  87,  note  ;  Union 
Bank  v,  Kindnck,  10  Rob.  (La.)  51 ;  Hart 
r.  Dorman,  2  Fla.  445;  Jones  v,  Wtfd, 
10  Yerff.  160;  Spires  v.  Hamot,  8  Watts 
&  S.  17;  United  States  v.  McLemore,  4 
How.  286;  Story  o.  Liyingston,  18  Pet. 
359. 

( }' )  Greenleaf  o.  KeUogff,  2  Mass.  568 ; 
Cooley  V,  Rose,  8  id.  221 ;  Henries  o.  Ja- 
mieson,  5  T.  B.  558.    See  also  Townsend 


V.  Riley,  46  N.  H.  300.  And  see  date,  p. 
*  620,  note  (c). 

ik)  Howe  V.  Bradley,  19  Me.  81. 

(kk)  Sparhawk  v.  Wills,  6  Gray,  163; 
AndoTer  Savings  Bank  v.  Adams,  1  Allen, 
28. 

(/)  Hastings  v.  Wiswall,  8  Mass.  455 ; 
Ferry  p.  Ferry,  2  Cush.  92 ;  Doe  v.  War- 
ren, 7  Greenl.  48,  and  Bennett's  note; 
Connecticut  t*.  Jackson,  I  Johns.  Ch.  13 ; 
Van  Benschooter  v.  Lawson,  6  Johns.  Ch. 
313  ;  Attwood  v.  Taylor,  1  Man.  &  G.  279 ; 
Sparks  o.  Garrigues,  1  Binn.  152,  165; 
Leonard  r.  Adm'r  of  Villan,  23  lU.  377. 


1  Dnlaney  v.  Payne,  101  HI.  325,  decided  in  the  conrerse  case  that  a  judgment  for 
anpaid  instalments  of  interest  obtslned  after  the  maturity  of  a  note  was  no  bar  to  a 
separate  action  for  the  principal  sum  thereby  secured. 
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ance,  generally,  as  the  most  direct  contradiction  and  the  most 
complete  defence  against  actions  for  the  breach  of  contract. 

To  make  this  defence  effectual,  the  performance  must  ha^e 
been  by  him  who  was  bound  to  do  it ;  and  whatsoever  is  necessary 
to  be  done  for  the  full  discharge  of  this  duty,  although  only  inci- 
dental to  it,  must  be  done  by  him.  Nor  will  a  mere  readiness  to 
do,  discharge  him  from  his  liability,  unless  he  makes  that  mani- 
fest by  tender  or  an  equivalent  act.  (in)  ^ 
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By  the  statutes  of  the  United  States,  known  as  the  Legal  Tender 
Acts,  the  promissory  notes  of  the  United  States  are  made  a  legal 
tender.  After  much  conflict  and  some  fluctuation,  these  acts 
were  held  by  a  majority  of  the  Supreme  Court  of  the  United 
States  (the  Chief-Justice  and  three  side  justices  dissenting)  con- 
stitutional and  valid  as  applied  to  contracts  made  before  their 
passage;  the  dissenting  justices  holding  them  valid  only  as  to 
contracts  made  after  their  passage,  on  which  point  the  court  was 
unanimous,  (mm)  ^    The  same  court  held  that  a  note  payable  in 


(m)  ThuB,  if  a  tenant  b/  deed  core- 
nants  to  pay  rent  in  the  manner  reserved 
in  the  lease,  but  no  place  of  payment  is 
mentioned,  the  tenant  mnst  seek  out  the 
lessor  on  the  day  the  rent  falls  due,  and 
tender  him  the  money.  It  would  not  be 
sufficient  that  he  was  on  the  premises 
leased,  at  the  day,  ready  with  the  money 
to  pay  the  lessor,  and  tnat  the  latter  did 
not  come  there  to  receive  it.  Haldane  v, 
Johnson,  8  Exch.  689,  20  Ene.  L.  &  £a. 
498.  And  see  Poole  v,  Tumbridge,  2  M. 
&  W.  223;  Shep.  Touch.  378;  Kowe  v. 
Young,  2  Brod.  &  B.  165.  In  Cranley  v. 
fiiUarv,  2  M.  &  S.  120,  the  plaintiff  had 
agreed  with  the  defendant,  his  debtor,  to 
rdease  him  from  the  whole  debt,  if  the 
debtor  would  secure  him  a  part  by  giving 


him  certain  promissory  notes.  The  plain- 
tiff never  applied  for  tne  notes,  nor  did  the 
defendant  ever  tender  them,  but  he  was 
ready  to  give  them  if  they  had  been  sp- 
plied  for.  The  plaintiff  afterwards  sued 
the  defendant  on  the  original  cause  of 
action,  and  the  defendant  relied  upon  the 
agreement  to  compound.  Held,  that  the 
defendant  should  nave  offered  the  plain- 
tiff the  notes,  and  that  as  he  had  not,  the 
plaintiff  was  not  barred  from  his  action. 
See  Soward  v.  Palmer,  2  J.  B.  Moore, 
274 ;  Reay  v.  White,  1  Cromp.  &  M.  748, 
that  a  tender  may  be  dispensed  with  under 
certain  circumstances.  See  also  Eastman 
V,  Rapids,  21  Iowa,  590. 

{mm)  Knox    v.  Lee,   and    Parker   o. 
Davis,  12  Wallace,  457. 


1  But  where  a  vendor  has  a  deed  ready  for  delivery,  the  vendee's  statement  of  his 
inability  to  comply  with  the  terms  of  the  contract  will  excuse  an  actual  manual  tender 
of  the  deed.  Lawrence  v.  Miller,  86  N.  Y.  18  L  Where  a  vendor  refuses  to  receive 
the  property  back  and  to  return  the  parchase-money  to  the  purchaser,  a  formal  tender 
is  unnecessary  to  rescind  the  sale.  Potter  v.  Taggart,  54  Wis.  395.  Where  the  plain- 
tiff hired  a  piano  under  an  agreement  that  the  rent  should  be  applied  in  part  payment 
of  a  new  piano  which  he  agreed  to  purchase,  but  on  his  offering  to  pay  the  balance 
due  Bftear  deducting  the  rent,  the  defendant  denied  the  igreeoient,  it  was  Meld,  that  a 
tender  of  the  balance  was  not  necessary  before  saing.    Duffy  v.  Patten,  74  Me.  396. 

'  The  United  States  treasury  notes  are  a  lawftd  tender  on  contracts  for  the  pay- 
ment of  money  generally,  whether  the  payment  be  optional  or  required  by  the  contract 
Bee  Longworth  v.  Mitchell,  26  Ohio  St.  884.    Lawrence  v.  Staigg,  10  B.  L  581,  decided 
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specie,  could  not  be  satisfied  against  the  will  of  the  holder  by  a 
tender  of  "  legal  tender  "  notes,  (mn) 

If  the  tender  be  of  money,  it  can  be  a  defence  only  when  made 
before  the  action  is  brought,  (n)  and  when  the  demand  is  of  money, 
and  is  definite  in  amount  or  capable  of  being  made  so.  It  seems  to 
be  settled  that  a  tender  may  be  made  to  a  qtuzntum  meruit^  although 
once  held  otherwise ;  (o)  but,  generally,  where  the  claim 
is  for  jinliqmdated  damages,  it  has  been  •held  in  Eu^-   •eSS 


(mn)  Tfebilcock  o.  Wilson,  12  WaUace, 
087. 

(fi)  Bac.  Abr.  Tender  (D) ;  Suffolk 
Bank  p.  Worcegter  Bank,  5  Pick.  106. 
And  in  Home  v.  Peploe,  8  East,  168,  it 
waa  hddy  that  a  plea  of  tender  after  tha 
daw  of  papment  oi  a  bill  of  exchange,  and 
before  action  brouff/u,  ia  not  good,  though 
the  defendant  aver  that  he  was  always 
ready  to  pay  from  the  time  of  the  tender, 
and  that  the  sum  tendered  was  the  whole 
mone^  then  dae,  owing,  or  payable  to  the 
plaintiff  in  respect  (3  the  bill,  with  in- 
terest from  the  time  of  the  default  for  the 
iiamagee  sustained  by  the  plaintiff  by  rea- 
son of  the  non-performance  of  the  prom- 
ise. And  LoTQ  EU£nborough  said:  "In 
strictness  a  plea  of  tender  is  applicable 
only  to  cases  where  the  party  pleading  it 
has  never  been  guilty  of  any  breach  of 
his  contract ;  and  we  cannot  now  suffer  a 
new  form  of  pleading  to  be  introduced, 
different  from  that  which  has  always  pre- 
vailed in  this  case."  And,  per  Lawrence, 
J. :  "  This  is  a  plea  in  bar  of  the  plaintiff's 
demand,  which  is  for  damages ;  and  there- 
fore it  ought  to  show  upon  the  record  that 
he  never  had  any  sucn  cause  of  action, 
but  here  the  plea  admits  it."  So  in  Poole 
V.  Tnmbridge,  2  M.  &  W.  223,  where  the 
defendant,  the  acceptor  of  a  bill  of  ex- 
change, pleaded  that,  iifter  the  bill  became 
due,  ana  before  the  commencement  of 
the  suit,  he  tendered  to  the  plaintiff  the 
amount  of  the  biU,  with  interest  from  the 
day  when  it  became  due.  and  that  he  had 
always,  yrom  the  time  when  the  biU  became 
due,  been  ready  to  pay  the  plaintiff  the 
amount,  with  interest  {foresaid ;  the  court 
held  the  nlea  bad  on  special  demurrer. 
And  Parte,  B.,  said :  "  i  have  no  doubt 
this  plea  is  bad.  The  declaration  states 
the  contract  of  the  defendant  to  be,  to  pay 
the  amount  of  the  bill  on  the  day  it  be- 
came due,  and  that  promise  is  admitted 
by  the  plea.  It  is  clearly  settled  that  an 
indorsee  has  a  right  of  action  against  the 
acceptor  by  the  act  of  indorsement,  with- 


out giving  him  any  notice ;  when  a  partr 
accepts  a  negotiable  bill,  he  binds  hiroseu 
to  pay  the  amount,  without  notice,  to 
whomsoever  may  happen  to  be  the  holder, 
and  on  the  precise  day  when  it  becomes 
due ;  if  he  phices  himself  in  a  situation  of 
hardship  from  the  difficulty  of  finding  out 
the  holder,  it  is  his  own  fault.  It  is  ahao 
clearly  settled  that  the  meaning  of  a  plea 
of  tender  is,  that  the  defendant  was 
always  ready  to  perform  his  engagement 
according  to  the  nature  of  it,  and  did  per- 
form it  so  far  as  he  was  able,  the  other 
party  refusing  to  receive  the  money. 
Ilume  V,  Pepioe  is  a  decisive  authority 
that  the  plea  must  state,  not  only  that  the 
defendant  was  ready  to  pay  on  the  day  of 
payment,  but  that' he  tendered  on  that 
day.  This  plea  does  not  so  state,  and  is 
therefore  bad."    And    see  to  the  same 

S»nt,  City  Bank  v.  Cutter,  3  Pick.  414 ; 
ewey  v.  Humphrey,  5  id.  187.  The  case 
of  Johnson  v.  Clay)  7  Taunt.  486,  if  cor- 
rectly reported,  is  not  law.  Per  Parke^ 
B.,  in  Poole  v.  Tumbridge,  stipra. 

(o)  This  was  settled  in  the  case  of 
Johnson  r.  lAncaster,  Stra.  576.  The 
report  of  that  case  is  as  follows :  "  It  was 
settled   on   demurrer,  that  a  tender   is 

Pleadable  to  a  quantum  meruit^  and  said  to 
ave  been  so  held  before  in  B.  R.  10  W.  3 ; 
Giles  V.  Hart,  2  Salk.  622."  In  reference 
to  this  case  of  Giles  v.  Hart,  the  learned 
reporters,  in  a  note  to  Dearie  v.  Barrett, 
2  A.  &  £.  82,  say :  "  In  Johnson  t;.  Lan- 
caster this  case  is  cited  from  Salkeld ;  and  it 
is  said  to  have  been  there  decided  that  a 
tender  is  pleadable  to  a  quantum  ma-vU  ; 
but  that  does  not  appear  from  the  report 
in  Salkeld,  and  the  report  in  1  Lord  na^f- 
mond,  255,  states  a  contrary  doctrine  to 
have  been  laid  down  by  Holt,  C.  J.,  and  is 
cited  accordingly,  in  20  Vin,  Ab,  tit.  TVn- 
<ier  (8),  pi.  6.  The  point  is  not  expressly 
mentioned  in  the  reix>rts  of  the  same  case 
in  Carth.  413,  12  Mod.  152,  Comb.  443, 
Holt,  556."  And  see  Cox  v.  Brain,  3 
Taunt.  95. 


thai  a  tender  of  national  bank  notes,  in  pnrsoanoe  of  an  order  of  court  providing  for 
the  payment  of  money,  was  not  a  good  tender,  but  that  a  tender  of  United  Sutes  notes 
woold  be. 
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land,  very  strongly,  ihat  no  ten^ifi]LJft_Admiaaible.  (jt?)    In  this 
country  cases  of  accidental  or  involuntary  trespass  form  an  excep- 

O  tion ;  in  part  by  usage,  or  by  an  extension  of  tne  principle  of  the 
)  ^  21  Jas.  I.  c.  16,  or  express  statutory  provision,  (j)   This  seems  to  be 

' '  settled  in  some  States,  and  would,  we  think,  be  held  generally.  A 
tender  may  be  pleaded  to  an  action  on  a  covenant  to  pay  money,  (r) 
A  plea  of  tender  admits  the  contract,  and  so  much  of  the  dec- 
laration as  the  plea  is  applied  to.^  It  does  not  bar  the  debt,  as 
a  payment  would,  but  rather  establishes  the  liability  of  the  de- 
fendant ;  for,  in  general,  he  is  liable  to  pay  the  sum  which  he 
tenders  whenever  he  is  required  to  do  so.  («)     But  it  puts  a  stop 

(p)  Dearie  r.  Barrett,  2  A.  &  £.  82.  an  admiMion  that  the  amonnt  paid  in  ■ 
This  was  an  action  by  a  landlord  a^inst  due  in  respect  of  some  contract,  bat  not 
a  tenant,  for  not  keeping  the  premises  in  that  the  defendant  is  liable  on  any  par- 
repair,  &c.  The  defendant  moved  for  ticular  contract  upon  which  the  ^aintiff 
leave  to  pay  £5  into  court  bj  way  of  com-  may  choose  to  rely.  Kingham  v,  Robins, 
pensation,  'under  statute  .3  &  4  WiU.  IV.  5  M.  &  W.  94  (1839) ;  Stapleton  v.  Now- 
c.  42,  §  21,  and  also  that  it  might  be  re-  eU,6  M.  &  W.  9  (1840) ;  Archer  v,  En^ish, 
ceived  in  court  under  a  plea  of  tender  1  Man.  &  G.  873  (1840) ;  Charles  v.  Sran- 
before  action  brought.  Pa^feson,  J.,  said :  ker,  12  M.  &  W.  743  (1844);  Edan  r. 
*'  Is  there  any  instance  of  such  a  plea  to  Dndfield,  5  Jnr.  317  (1841).  On  the  other 
an  action  for  unliquidated  damages?"  hand,  if  the  declaration  is  on  a  special 
To  which  WhiU^  for  the  defendant,  an-  contract,  and  it  seems  on  the  same  prind- 
swered :  "  A  plea  of  tender  is  allowed  to  pie,  if  there  are  ^neral  counts  and  also  a 
a  count  on  a  quantum  menixi.  It  was  so  special  count,  the  payment  admits  the 
settled  in  Johnson  v.  L4uicaster,  1  Stra.  cause  of  action  as  set  forth  in  such  special 
576.  Although  the  contrary  was  once  count,  but  does  not  admit  the  amonnt 
Md  in  Giles  v.  Hart,  2  Salk.  622."  Lord  of  damages  therein  stated.  Stoveld  f. 
Denman  added:  "It  does  not  follow,  be-  Brewin,  2  B.  &  Aid.  116  (1818) ;  GniUod 
cause  you  may  plead  a  tender  to  a  count  v.  Nock,  1  £sp.  347  (1795);  Wright  v. 
on  a  quantum  meruit,  that  yon  ma^  also  Goddard,  8  A.  &  E.  144  (1838) ;  Yale 
plead  it  to  any  count  for  unliqmdated  v.  Wilan,  2  East,  134  (1801);  Bulwer  v. 
damages."  And  see  Green  v.  ShnrtlifF,  Horn,  4  B.  &  Ad.  132  (1832) ;  Bennett  r. 
19  Vt.  592.  Francis,  2  B.  &  P.  550  (1801).     In  Jones 

(q)  New  York  Rev.  St.  vol.  ii.  ^553,  f.  Hoar,  5  Pick.  285  (1827),  there  were 

S§  20,  22  ;  Slack  v.  Brown,  13   Wend,  three  counts,  one  upon  a  promissory  note, 

390;  Mass.  Pub.  St.  c.  179,  §  10;  Tracy  one  for  goods  sold  and  deliyered,  and  a 

V.  Strong,  2  Conn.  659 ;  Brown  v.  Neal,  third  for  money  had  and  receiyed.    The 

36  Me.  407.  defendant  brought  in    money  generally 

(r)  Johnson  v.  Clay,  7  Taunt.  486,  1  "  on  account  of,  and  in  satisfaction  of,  the 

J.  B.  Moore,  200.  plaintiff's  dama^  in  the  suit."      The 

(t)  Cox  V.  Brain,  3  Taunt.  95 ;  Hunt-  court  thought  this  an  admission  of  aU  the 
ington  o.  American  Bank,  6  Pick.  340 ;  contracts  set  forth  in  the  dedahition,  but 
Bennett  v.  Francis,  2  B.  &  P.  550 ;  Sea*  under  the  circumstances  the  defendant 
ton  V.  Benedict,  5  Bing.  31 ;  Jones  v.  had  leave  to  amend  and  speciJhr  that  the 
Hoar,  5  Pick.  291 ;  Bulwer  v.  Home,  4  B.  money  was  intended  to  be  paid  in  upon 
&  Ad.  132;  Stafford  t;.  Clark,  2  Bing.  the  promissory  note.  So  in  Hontington 
377.  —  The  authorities  and  practice  have  v.  Ajnerican  bank,  6  Pick.  340  (1828), 
not  been  entitelv  uniform  as  to  the  effect  there  were  two  counts,  first,  on  an  ac- 
of  a  payment  of  money  into  court,  either  count  annexed  to  the  writ,  for  the  plain- 
in  actions  of  assumpsit  or  tort.  In  as-  tiff's  services,  claiming  a  specific  sum; 
sumpsit  the  modem  doctrine  is,  that  pay-  and,  second,  a  count  claiming  a  reaaon- 
ment  into  court,  when  the  counts  are  able  compensation  for  his  services,  and 
general,  and  there  is  no  special  count,  is  alleging   their   value    at    $1,500.      The 

1  The  acceptance  of  a  tender,  accompanied  by  the  expression  of  a  wish  for  a  more 
formal  instrument,  is  sufficient  to  enable  a  court  of  justice  to  hold  that  a  final  agree- 
ment has  been  arrived  at.    Lewis  v.  Brass,  3  Q.  B.  D.  667. 
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*  to  accruingdainajB^s,  or  interest  for  delay  in  payment,  and  *  689 
givea  the  defendknt  costs,  (t)  It  need  not  be  madeHby  the 
defendant  personally ;  if  made  by  a  third  person,  at  his  request,  it 
is  sufficient ;  (u)  and  if  made  by  a  stranger  without  his  knowledge 
or  request,  it  seems  that  a  subsequent  assent  of  the  debtor  would 
operate  as  a  ratification  of  the  agency  and  make  the  tender 
good. (f)  Any  person  may  make  a  valid  tender  for  an  idiot; 
and  the  reason  of  this  rule  has  been  held  applicable  to  a  tender 
for  an  infant  by  a  relative  not  his  guardian.  («;)  And  if  an 
agent,  furnished  with  money  to  make  a  tender,  at  his  own  risk 
tenders  more,  it  is  good,  (rr)  So  a  tender  need  not  be  made 
to  a  creditor  personally ;  but  it  must  be  made  to  an  *  agent  *  640 
actually  authorized  to  receive  the  money,  (y)  ^    If  the 

defendant    paid  9300   into  coort      The  Bacon  v.  Charlton,  7  Cnsh.  581 ;  Perren  v. 

principal  qnestion  was,  whether  the  de-  Monmouthshire  Railway  Co.  C.  B.  (1853), 

xendant  by  paying  the  money  into  coart  20  Eug.  L.  &  £q.  258.    And  see  Lloyd  v. 

generally,  without  designating  the  count  Walke^,  9  C.  &  P.  771.    On  the  other 

on  whicn  it  was  paid  in,  aamitted  the  hand,  if  a  declaration  in  tort  is  oeneral,  as 

contract   of    hiring,  as   set  out    in   the  in  trover  for  a  number  of  articles,  pay> 

second  count,  thus  leaving  no  question  ment  into  court  would  admit  a  liability  on 

for  the  jury,  except  the  value    of    the  some  cause  of  action,  but  not  any  particu 

plaintiff's  services.    The  court  held  that  it  lar  article  mentioned   in  the  declaration, 

did.   In  Spalding  v.  Vandercook,  2  Wend.  Schreger  v.  Carden,  11  C.  B.  581,  10  Eng. 

431   (1829),  the  declaration  contained  a  L.  &  Eq.  513;  Cook  v.  Hartle,  8  C.  &  P. 

count  on  a  promissory  note  for  9131,  and  568 ;  Story  v.  Finnis,  6  Ezch.  123,  3  Eng. 

also  the  common  money  counts.      The  L.  &  Eq.  548. 

defendant  paid  in  $89,  and    sought   to  {t)  Dixon  v.  Clark,  5  C.  B.  365 ;  Wais- 

reduce  the  amount  of  the  plaintiff's  de-  tell  v.  Atkinson,  3  Bing.  290 ;  Law  i;.  Jack- 

mand  to  that  sum,  by  showing  that  the  son,  9  Cowen,  641 ;  Coit  v.  Houston,  3 

consideration  of  the  note  faifed.      The  Johns.  Cas.  243;  Carley  v.  Vance,  17  Mass. 

court  admitted    evidence  to  that  point,  389;  Raymonds.  Beamard,  12  Johns. 274; 

notwithstanding  the  plea.     See  Donnell  Cornell  v.  Green,  10  S.  &>  R.  14.    A  ten- 

V.    Columbian    Lisurance    Company,    2  der  may  be  sufficient  to  stop  the  running 

Sumner,  366   (1836).    In  Elgar  v.  Wat-  of  interest,  although  not  a  technical  tender 

son,  1  Car.  &  M.  494  (1842),  the  action  so  as  to  give  costs.    Goff  v.  Rehoboth,  2 

was  assumpsit  for  use   and  occupation,  Cush.  475;   Suffolk  Bank  v.  Worcester 

and  for  money  lent.      Coleridge,  J.,  held  Bank,  5  Pick.  106. 

that  a  general  payment  b^  the  defendant,  (u)  Cropp  v.  Hambleton,  Cro.  Eliz.  48; 

acknowledged  the  plaintiff's  right  to  re-  1  Rol.  Abr.  421  (K.),  pi.  2.    A  tender  may 

cover  gomething  on  every  item  in  nis  bill  of  be  made  by  an  inhabitant  of  a  school  di»- 

particulars,  and  it  was  for  the  jury  to  trict,  on  behalf  of  such  district,  without 


the  amount.  —  In  actions  of  tort  any  express  authority ;  and  this,  if  ratified 
the  same  general  principles  seem  to  be  by  the  district,  is  a  good  tender.  Eincaid 
applied.  If  the  declaration  is  special,  v.  Brunswick,  2  Fairf.  188. 
payment  into  court  operates  as  an  admis-  {v)  Per  Beat,  C.  J.,  in  Harding  i* 
sion  of  the  cause  of  action,  as  set  out  in  Davies,  2  C.  &  P.  78.  And  see  Kincaid  i;. 
the  declaration.  Thus,  in  actions  against  Brunswick,  2  Fairf.  188 ;  Read  v.  Gold- 
railways  for  injuries  received  by  the  neg-  ring,  2  M.  &  S.  86. 

ligepce  of  the  company,  or  in  an  action  (ir) .  Co.  Litt.  206  b ;  Brown  v.  Dy- 

against  a  town  for  a  defect  in  the  high-  singer,  1  Rawle,  408. 
way,  payment  into  court  admits  the  de-  (r)  Read  v.  Goldring,  2  M.  &  S.  86. 

fendant^s  liability  tm  set  out,  and  leaves  {y)  Kirton  v.  Braithwaite,  1  M.  &  W. 

the  question  of  damages  for  the   jury.  313;  Goodhuid  v.  Blewith,  1  Camp.  477. 

1  A  tender,  however,  to  an  attorney's  clerk,  in  his  office,  who,  saying  that  his 
master  is  out  and  that  he  had  "  no  instructions,"  refuses  the  money,  is  good.  Finch  v- 
Boning,  4  C.  P.  D.  143. 
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money  be  dne  to  several  jointly,  it  may  be  tendered  to  either, 
but  must  be  pleaded  as  made  to  all.  (z)    It  perhaps  is  good  if 
made  to  one  appointed  executor,  if  he  afterwards  proye  the 
will,  (a) 
The  whole  sum  due  must  be  tendered,  (i)  ^  as  the  creditor  is 

Tender  to  a  merchant's  clerk,  at  the  store,  of  which  the  said  £&  in  the  plea  mentioned 

for  goods  previously  boaght  there,  is  good,  was  then  sach  indivisible  parcel  as  aldve- 

although  the  claim  had  then  been  lodged  said,  yet  that  the  defendants  refused  to 

with  an  attorney  for  collection.    Hovt  v.  pa^r  tne  said  larger  sum ;  wherefore  the 

Byrnes,  2  Fairf .  475 ;  Mclneffe  v.  Wheel-  plaintiff  refused  the  said  X5.    Hdd,  on 

ock,  1  Gray,  600.    And  this  although  the  special  demurrer,  that  the  replication 


clerk  had  been  forbidden  to  receive  the  a  good  answer  to  the  plea,  and  that,  if  there 

money,  if  tendered.    Moifat  v.  Parsons,  5  was  any  set-off  or  other  just  cause  for  not 

Taunt.  307.    Tender  to  the  attorney  of  a  paying  the  lar^r  sum,  it  should  have  come 

creditor  who  has  the  claim  left  for  coUeo-  oy  way  of  rejoinder.    So  in   Boydeo  r. 

tion,  is  good.    Watson  v.  Uetherington,  1  Moore,  5  Mass.  365,  where  the  defend- 

Car.  &  K.  36 ;  Croser  t;.  Pilling,  4  B.  &  C.  ant  had  brought  into  court  what  she  sup- 

28, 6  Dowl.  &  R.  132.    And  tender  to  such  posed  justly  due  on  the  action,  and  the 

attorney's  clerk,  at  his  office,  the  principal  costs  up  to  the  time,  but  upon  the  trial  it 

being  absent,  may  be  ffocd.    Kirton  v.  appeared  that  she  had  brought  in  too  lit> 

Braithwaite,  supra.    And  see  Wilmot  v.  tie  by  forty-one  cents,  and  the  judcne  di- 

Smith,  3  C.  &  1*.  453 ;  Barrett  r.  Deere,  rected  the  jury  that  they  mieht  stifi  find 

Moody  &  M.  200.    See  Bingham  v.  All-  a  verdict  for  the  defendant,  if  the  balance 

port,  1  Nev.  &  M.  398.    The  debtor  is  not  appeared  to  them  a  mere  trifle,  and  they 

obliged  to  tender  for  such  attorney's  letter,  found  accordingly,  a  new  trial  was  granted 

Kirton  r.  Braithwaite,  supra.  for  the  misdirection  of  the  judre.    And 

(x)  Douglas  V.  Patrick,  3  T.  R.  683.    So  Parsons,  C.  J.,  said :  "  It  is  a  weu-known 

a  tender  of  a  deed  to  one  of  two  joint  pur-  rule  that  the  defendant  must  take  care,  at 

chasers  is  sufficient.    Dawson  t*.  Evrmg,  his  peril,  to  tender  enough,  and  if  he  does 

16  S.  &  R.  371.  not,  and  if  the  plaintiff  replies  that  there  is 

ia)  1  £q.  Cas.  Abr.  319.    But  see  Todd  more  due  than  is  tendered,  which  is  trav- 

V.  Parker,  Coxe,  45.  ersed,  the  issue  will  be  against  the  defend- 

{b)  Dixon  v.  Clark,  5  C.  B.  365.  In  ant,  and  it  will  be  the  duty  of  the  jury  to 
this  case  a  declaration  in  debt  on  simple  asseHs  for  the  plaintiff  the  sum  due  on  the 
contract  contained  two  counts,  in  each  of  promise ;  and  if  it  be  not  covered  by  the 
which  £26  were  demanded.  The  defend-  money  tendered,  he  will  have  judgment 
ants  pleaded  as  to  the  causes  of  action,  as  for  the  balance.  If  the  present  direction 
to  £5,  parcel,  &c.,  a  tender.  The  plaintiff  of  the  judge  had  been  in  the  trial  of  such 
replied,  that  before  and  at  the  time  of  the  an  issue  arising  on  a  plea  of  tender,  we 
tender,  and  of  the  request  and  refusal  cannot  think  tne  direction  to  be  right, 
after  mentioned,  and  until  and  at  the  com-  The  defendant  cannot  lawfully  withhold 
mencement  of  the  action,  a  larger  sura  from  the  plaintiff  any  mone^  due  to  him» 
than  £5,  namely,  £13  15s.,  part  of  the  however  small  the  sum,  and  if  the  def end- 
money  in  the  declaration  demanded,  was  ant  intended  to  tender  as  much  money  as 
due  m>m  the  defendants  to  the  plaintiff  the  plaintiff  could  ciaim,  but  made  a  mis- 
as  one  entire  sum,  and  on  one  entire  contract  take  in  her  calculation,  she  must  suffer 
and  liability,  and  inclusive  of,  and  not  sep-  for  her  own  mistake,  and  not  the  plain- 
arate  or  divisible  from,  the  said  sum  of  tiff;  although  the  injury  to  him  may  be 
£5,  and  the  same  being  a  contract  and  lia-  very  small,  and  such  as  most  men  would 
bility  by  which  the  defendants  were  liable  disregard.  From  the  calculation  made  by 
to  pay  to  the  plaintiff  the  whole  of  the  the  judge  in  the  hurry  of  tlie  trial  the  de- 
saia  larger  sum,  in  one  entire  sum  upon  flciency  was  about  fourteen  cents,  but,  on 
request ;  and  that,  after  the  last-men-  a  more  correct  calculation,  it  amounts  to 
tioned  and  larger  sum  had  become  so  due,  about  forty-one  cents.  And  if  at  the  time 
and  while  the  same  remained  unpaid,  the  the  money  was  brought  in,  no  action  had 
plaintiff  reanested  of  the  defendants  pay-  been  pending,  and  the  plaintiff  had  then 
ment  of  the  last-mentioned  and  liurger  sum,  received  and  indorsed  the  payment,  he 

^  Where  a  mortgage  for  $600  was  assigned  to  and,  as  the  jury  found,  held  by  the 

defendant  for  $300,  a  tender  of  $300  and  interest  by  the  mortgagor  dischaiged  the 
mortgage.    Stewart  v.  Brown,  48  Bfich.  388. 
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*  not  bound  to  receive  a  part  of  his  debt.  But  this  does  not  *  641 
mean  the  whole  that  the  debtor  owes  to  the  creditor ;  for  he 
may  owe  him  many  distinct  debts ;  and  if  they  are  perfectly  sepa* 
rable  as  so  many  notes,  x>r  sums  of  money  otherwise  distinct,  the 
debtor  has  a  right  to  elect  such  as  he  is  willing  to  acknowledge  and 
pay,  and  make  a  tender  of  them.  And  if  the  tender  be  for 
more  than  the  whole  debt,  it  is  valid ;  (c)  unless  *  it  be  ac-  *  6 
comnanied  wi^h  ^  HAmfj^nH  nf  f.hV 

obiects  for  that  reason.     If  the 


mi^ht  afterwards  have  commenced  and 
maintained  an  action  to  recover  the  bal^ 
ance  then  due.  That  the  law  will  not  re- 
gard trifles,  18,  when  pro^rl/  applied,  a 
correct  maxim.  But  to  this  point  it  is  not 
applicable.  In  calculating  mtereet  there 
maj  and  probably  most  arise  fractions  not 
to  be  expressed  m  the  legal  monej  of  ac- 
count; tnese  fractions  are  trifles,  and  ma^ 
be  rejected.  In  making  payments  it  is 
sometimes  not  possible,  from  the  value 
and  divisions  of  the  current  coin,  to  make 
the  exact  sum; — if  the  parent  be  made 
as  nearly  as  it  can  conveniently  be  made, 
the  fractional  part  of  a  small  coin  may  be 
neglected ;  it  is  a  trifle.  But  the  present 
case  is  not  one  of  these  trifles.  A  man 
may  sue  and  recover  on  a  note  given  for 
forty  cents ;  also,  on  a  larger  note  where 
forty  cents  remain  unpaid.  It  is  there- 
fore our  opinion  that  the  jury  ought  to 
have  been  directed  to  calculate  the  inter- 
est on  the  second  note,  and  deducting  the 
payments,  if  a  balance  remained  unpaid, 
to  find  that  balance  for  the  plaintiff.  If 
any  sum  large  enough  to  be  discharged  in 
the  current  coin  of  the  country  is  a  trifle, 
which,  although  dae,  the  jury  are  not  ob- 
liged by  law  to  award  to  the  plaintiff,  the 
creditor ;  it  will  be  difficult  to  draw  a  line 
and  say  how  large  a  sum  must  be,  not  to 
be  a  trifle.  The  law  gives  us  no  rule." 
But  a  tender  of  the  sum  Justly  due  by  the 
condition  of  a  bond,  isgood,  although  less 
than  the  penalty.  Tracy  i;.  .Strong,  2 
Conn.  659. 

(c)  Astley  v.  Reynolds,  8  Stra.  916; 
Wade's  case,  5  Rep.  115  ;  Dean  r.  James, 
4  B.  &  Ad.  546;  Douglas  v.  Patrick,  3 
T.  R.  683;  Black  v.  Smith,  Peake,  88; 
Cadman  v.  Lubbock,  5  D.  &  R.  289; 
Bevans  v.  Rees,  5  M.  &  W.  306.  In  this 
last  case,  the  defendant,  who  owed  the 
plaintiff  £108  for  principal  and  interest 
on  two  promissory  notes,  in  conseouence 
of  an  application  from  the  plainticTs  at- 
torney for  the  amount,  sent  a  person  to 
the  attorney,  who  told  him  he  came  to 
settle  the  amount  due  on  the  notes,  and 
desired  to  be  informed  what  was  due,  and 


apd  the  cr 
obligation  be  in  the  alternative, 

laid  down  150  sovereigns,  out  of  which  he 
desired  the  attorney  to  take  the  principal 
and  interest,  but  tne  attorney  refused  to 
do  so,  unless  a  shop  account,  due  from  the 
plaintiff  to  the  defendant,  were  fixed  at  a 
certain  amount.  Heldy  that  this  was  a 
good  tender  of  the  X108,  the  fixing  of  the 
shop  account  being  a  collateral  matter, 
which  the  attorney  had  no  right  to  re- 

3uire.  And  Lord  Abinger  said :  "  I  am  not 
isposed  to  lay  down  general  propositions, 
unless  where  it  is  necessary  to  the  de- 
cision of  the  case ;  but  I  am  prepared  to 
say,  that  if  the  creditor  knows  the  amount 
due  to  him,  and  is  offered  a  larger  sum, 
and,  without  any  objection  on  the  ground 
of  want  of  change,  makes  quite  a  collat- 
eral objection,  that  will  be  a  good  tender." 
But  the  tender  of  a  £5  bank-note  in  pay- 
ment of  a  debt  of  £3  lO*.,  and  requesting 
the  creditor  to  make  the  change,  and 
return  the  balance,  has  been  held  a  bad 
tender.  Betterbee  v.  Davis,  3  Camp.  70. 
And  see  Robinson  v.  Cook,  6  Taunt.  336 ; 
Blow  V.  Russell,  1  C.  &  P.  365.  If  how- 
ever the  creditor  does  not  object  to  the 
request  for  change,  but  claims  that  more 
is  due  than  the  whole  amowU  tendered,  and 
therefore  refuses  to  receive  the  tender, 
the  tender  is  good.  Black  v.  Smith,  Peake, 
88 ;  Cadman  t*.  Lubbock,  5  I>.  &  R.  289 ; 
Saunders  v.  Graham,  Gow,  121.  And  so 
if  he  refuses  the  tender  merely  on  the 
ground  that  the  debtor  will  not  pay,  with 
Sie  surplus,  another  and  distinct  debt,  or 
unless  the  debtor  will  fix  his  own  counter 
claim  against  the  creditor  at  a  certain 
sum.  Bevans  v.  Rees,  5  M.  &  W.  306.  If 
a  creditor  has  separate  claims  against 
divers  persons  for  different  amounts,  a 
tender  of  one  gross  sum  for  the  debts  of 
all,  will  not  support  a  plea  of  tender, 
stating  that  a  certain  portion  of  the  whole 
sum  was  tendered  for  the  debt  of  one. 
Strong  17.  Harvey,  3  Bing.  304.  But  a 
tender  of  one  noss  sum  upon  several 
demands  from  tne  same  debtor,  without 
designating  the  amount  tendered  upon 
each,  is  good.  Thetford  r.  Hubbard,  88 
Vt.440. 
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one  thing  or  another  as  the  creditor  may  choose,  the  tender  should 
be  of  both,  that  he  may  make  his  choice.  (<2) 

A  tender  nipst  be  made  at  common  law>  on  the  very  dav  the 
money  is  due,  if  that  day  be  made  certain  by  the  contract,  (e') 
But  the  statutes  and  usagesjof  our  States,  (/)  generally  permit 
the  tender  to  be  made  after  that  day,  but  before  the  action  is 
brought ;'  and  in  some  it  may  be  made  after  the  action  is  brought. 
It  has  been  said  that  a  tender  cannot  be  made  before  the  debt  is 
due,  as  the  creditor  is  not  then  obliged  to  accept  it,  even  if  it  does 
not  draw  interest.  But  we  should  be  inclined  to  believe,  that  the 
courts  of  this  country  would,  generally,  hold  a  tender  valid  that 
was  made  before  the  debt  was  due,  provided  the  debt  did  not  draw 
interest,  or  if,  when  the  debt  did  draw  interest,  the  tender  in- 
cluded interest  to  the  maturity  of  the  debt,  (y)  ^ 

To  make  a  tender  of  money  valid,  the  money  must  be  ac- 
tually produced  and  proffered,  (A)  unless  the  creditor  expressly 


(cf)  Fordley's  case,  1  Leon.  68. 

(e)  City  Bank  v.  Cutter,  3  Pick.  414 ; 
Dewey  v.  Humphrey,  5  Pick.  187  ;  May- 
nard  v.  Hunt,  id.  240 ;  Gould  v.  Banks,  8 
Wend.  562 ;  Day  r.  Lafferty,  4  Pike,  450; 
and  see  ante,  p.  *  637,  n.  {n).  Perhaps  on 
a  contract  for  the  payment  of  money, 
simply,  when  interest  would  be  the  only 
damaees  to  be  recovered,  a  tender  of  the 
principal  and  interest,  to  the  day  of  tender, 
might  be  sufficient,  if  made  before  action 
brought.     But  see  ante,  p.  *6d7,  n.  (ti). 

{/)  This  is  the  rule  in  Connecticut 
from  usage.  Tracy  v.  Strong,  2  Conn. 
659. 

{q)  There  can  be  no  doubt  that  a 
tender  of  a  debt  due  at  a  certain  day, 
before  such  day,  without  tendering  also 
interest  up  to  the  day  of  maturity,  is  bad, 
where  the  debt  is  drawing  interest.  TiUou 
V.  Britton,  4  Halst.  120;  Saunders  v. 
Frost,  5  Pick.  267,  per  Parker,  C.  J.  It 
is  not  so  clear  that  if  a  debt  is  not  draw- 
ing interest,  tender  of  the  debt  before 
the  day  it  is  due  and  payable,  is  not  good ; 
and  one  case  has  expressly  held  it  valid. 
M'Hard  v.  Whetcroft,  3  Harris  &  McH. 
85. 

(A)  Sucklings  v.  Coney,  Noy,  74.  This 
case  is  stated  in  the  book  as  follows: 
"Upon  a  special  verdict,  upon  payment 
for  a  redemption  of  mortgage,  tne  mort- 


gagor comes  at  the  day  and  place  of  pay- 
ment, and  said  to  the  said  mortgagee, 
*  Here,  I  am  ready  to  pay  you  the  X200,' 
which  was  of  due  money,  and  yet  held  it 
all  the  time  Upon  his  arm  in  ba^ ;  and 
adjudged  no  tender,  for  it  might  be 
counters  or  base  coin  for  anything  that 
appeared."  And  Mr.  Justice  Anderson 
said :  "  It  is  no  good  tender  to  say,  1  am 
ready,"  &c.  So  in  Comyns's  Digest, 
Pleader  (2  W.)  28,  it  is  said,  "  If  issue  be 
upon  the  tender,  there  must  be  an  actual 
oner.  The  tender  alleged  must  be  legal, 
and  therefore  it  is  not  sufficient  to  say 
paratus  Juit  solvere,  without  saying,  et 
obtuUt."  See  also  Thomas  v.  Evans,  10 
East,  101 ;  Dickenson  v.  Shee,  4  Esp.  68 ; 
Kraus  v,  Arnold,  7  J.  B.  Moore,  59; 
Leatherdale  v.  Sweepstone,  3  C.  &  P.  342 ; 
Finch  V.  Brook,  1  Scott,  70;  Glassoott  r. 
Day,  5  Esp.  48;  Brown  v.  Gilmore,  8 
Greenl.  107.  It  is  at  all  events  essential, 
that  the  debtor  have  the  money  ready  to 
deliver.      It  is  not  sufficient  that  a  third 

Eerson  on  the  spot  has  the  money  which 
e  would  lend  tne  debtor,  unless  he  actu- 
ally consents  to  lend  it.  Sargent  v.  Gra- 
ham, 5  N.  H.  440;  Fuller  t^  LitUe,  7 
N.  H.  535.  The  rule  is  thus  laid  down 
in  Bakeman  v.  Pooler,  15  Wend.  637 :  To 
prove  a  plea  of  tender,  it  must  appear  that 
there  was  a  production  and  manual  offer  of 


1  A  tender  of  the  sum  due  on  a  note,  with  a  demand  for  the  collateral  Beenri^,  made 
at  the  time  the  note  is  expressed  to  be  due,  both  parties  treating  the  debt  as  due,  and 
the  payee  refusing  the  tender  unless  additional  unsecured  claims  were  paid,  is  a  valid 
tender  so  as  to  sustain  an  action  for  conversion  of  the  security,  althouygh  the  days  of 
grace  had  not  expired.    Wyckoff  v.  Anthony,  90  N.  Y.  442. 
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*  or  impliedly  waives  this  prodaction ;  (t)  and  he  does  this  *  648 
by  declaring  that  he  will  not  receive  it.  (u)  And  it  has  been 
held  that  if  the  creditor  refuses  to  take,  touch,  or  count  money  ten- 
dered to  him  of  a  certain  amount,  if  he  afterwards  take  the  ground 
that  it  was  less  in  amount,  he  must  prove  this,  (t)')  And  it  seems 
that  the  creditor  may  not  only  waive  the  actual  production  of  the 
money,  but  the  actual  possession  of  it  in  hand  by  the  debtor. 
But  it  has  been  held,  in  one  case,  that  if  a  debtor  has  offered  to 
pay,  and  is  about  producing  the  money,  and  is  prevented  by  the 
creditor's  leaving  him,  this  is  not  a  tender,  (y)  The  debtor  is 
not  bound  to  count  out  the  money,  if  he  has  it  and  offers 
it.  (*) 


:  ■«*•   3M*M^H««HMI» 


the  money,  unless  the  same  he  dispensed  swore  that  he  believed,  bnt  did  not  know, 

with  bj  some  positive  act  or  declaration  that  there  was  money  enough  in  his  desk, 

on  the  part  oi  the  creditor ;  it  is  not  bnt,  if  there  was  not,  he  wonld  have  ob- 

enough  that  the  party  has  the  money  in  tained  it  in  five  minntes,  if  the  plaintiff 

his  pocket,  and  says  to  the  creditor  that  he  wonld  have  made  the  deduction ;  but  the 

has  it  ready  for  him,  and  asks  him  to  take  plaintiff   replied  that  he    wonld  deduct 

it,  without  showing  the  money.    A  tender  nothing,    tidd,  that  this  was  not  a  tender, 

of   the  creditor's  own  overdue  notes    is  And,  per  Curiam^  "  To  our  surprise  there 

auiviUent  to  a  tender  in  cash.     Foley  v.  are  cases  very  nearly  like  this,  where  the 

ason,  6  Md.  37.  offer  was  held  to  be  a  valid  tender,  as  in 

(i)  Hie  decisions  are  nice,  and  perhaps  Harding  v.  Davies,  2  Car.  &  P.  77,  where 

not  altogether  harmonious  upon  the  point  a  woman  stated  *  that  she  had  the  money 

of  what  constitutes  a  waiver  of  the  pro-  up  stairs.'    Here  the  witness  said  he  could 

duction  and  offer  of  the  money,  so  as  to  get  the  money  in  five  minutes.      We  all 

render  a  tender  valid.      In  Reed  v.  Gold-  think  this  was  not  a  tender.     The  party 

rinff,  2  M.  &  S.  86,  the  agent  of  the  debtor  must  have  the  monev  about  him,  wnere- 

pulled  out  his  pocket-book,  and  told  the  with  to  make  the  tender,  though  it  is  not 

plaintiff  if  he  would  to  to  a  neighboring  necessary  to  count  it.      We  think  there 

public  house  he  would  pay  the  debt    The  was  not  a  tender  here,  even  on  the  broad 

agent  had  the  necessary  amount  in  his  cases  in  England."    See  Strong  v.  Blake, 

pocket-book,  but  no  monev  was  produced.  46  Barb.  227. 

The  creditor  refused  to  take  the  amount.  (ii)  Rudolph  v.  Wagner,  36  Ala.  698. 
Tet  this  was  held  a  good  tender.  On  the  [ij)  Brewers  v.  Fleming,  51  Penn.  102. 
other  hand,  in  Finch  v.  Brook,  1  Scott,  {j)  Leatherdale  v.  Sweepetone,  3  C. 
70,  the  defendant's  attorney  called  at  the  &  P.  342.  In  this  case,  in  order  to  prove 
plaintiff's  shop  to  pa^  him  the  debt,  hav-  the  tender  a  witness  was  called,  who 
mg  the  money  in  his  pocket  for  that  stated  that  he  heard  the  defendant  offer 
purpose,  and  mentioned  the  precise  sum,  to  pay  the  plaintiff  the  amount  of  his  de- 
and  at  the  same  time  put  his  hand  into  mand,  deducting  14$.  0}<f.,  which  balance 
his  pocket  for  the  purpose  of  taking  out  was  the  sum  stated  in  the  plea ;  that  the 
the  mono^,  but  did  not  actually  produce  defendant  then  put  his  hand  into  his 
it,  the  plaintiff  saying  he  could  not  take  pocket,  bnt  before  he  could  take  out  the 
it.  And,  semble,  that  this  was  a  sufScient  money  the  plaintiff  left  the  room,  and  the 
tender,  the  plaintiff  having  dispensed  with  money  was  therefore  not  produced  till  the 
the  actual  production  of  tne  money ;  bnt  plfuntiff  had  gone.  Lord  Tenterden  Md 
quaere  whether  such  dispensation  ought  not  this  no  tender.  But  this  was  only  a  Niti 
to  have  been  specially  pleaded.  And  in  Priug  case,  and  may  perhaps  be  question- 
Breed  V.  Hurd,  6  Pick.  356,  a  witness  told  able.  For  if  a  tender  oe  designedly 
the  plaintiff  that  the  defendant  had  left  avoided  by  the  creditor,  he  ought  not  to 
money  with  him  to  pay  the  plaintiff's  object  that  no  tender  was  made.  GUmore 
bill,  and  that  if  the  defendant  would  make  v.  Holt,  4  Pick.  25 ;  Southworth  v.  Smith, 
it  right,  hy  deducting  a  certain  sum,  he  7  Gush.  391. 

would  pay  it,  at  the  same  time  making  a  (k)  Wheeler  v.  Knaggs,  8  Ohio,  169, 

motion  with  his  hand  towards  his  desk,  at  372;  Behaly  v.  Hatch,    Walker  (Miss.), 

whkh  he  was   then  standing;   and    he  369 ;  Breed  p.  Huid,  6  Pick.  356- 
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*  The  tender  mu8Lbe_jmeQBditiQaaL  so,  at  least,  it  is 
someume^Salbu^nereasonable,  and  we  think  the  true 
mle  is,  that  no  condition  must  be  annexed  to  the  tender,  (I)  which 
the  creditor  can  have  any  good  reason  whatever  for  objecting  to ; 
as,  for  instance,  that  he  should  give  a  receipt  in  full  of  all 
demands,  (m)    It  may  not  perhaps  be  quite  settled  that  if  the 


(/)  In  Bevaofl  v.  ReeB,  cited  supra, 
n.  Ic),  Maule,  B.,  said :  *'  No  donbt  a 
tenaer  most  be  of  a  specific  snm,  on  a 
specific  account ;  and  if  it  be  npon  a  con- 
dition which  the  creditor  has  a  right  to 
object  to,  it  is  not  a  good  tender.  Snt  if 
the  only  condition  be  one  which  he  has  no 
right  to  object  to,  and  he  has  still  power 
to  take  the  mooey  dae, — as  if  the  con- 
dition were,  *  I  will  pay  the  money  if  you 
will  take  it  ap/  or  the  like,  —  that  does 
not  invalidate  the  tender.  Here  the  de- 
fendant offers  the  plaintiff  the  option  of 
taking  any  amoont  which  he  says  is  due, 
and  only  offers  it  in  satisfoction  of  that 
amount;  there  is  no  condition  therefore 
which  the  plaintiff  has  a  right  to  object 
to." 

(m)  It  has  been  often  adjudged,  that 
if  the  debtor  demand  a  receipt  inJuU  this 
vitiates  his  tender.  Glasscott  o.  Day,  5 
Esp.  48,  seems  to  be  a  leading  case  on 
this  point.  The  sum  claimed  in  the  action 
was  £20.  The  defendant  pleaded  non- 
assumpsit,  except  as  to  £18,  and  as  to 
that  a  tender.  The  witness  for  the  de- 
fendant, who  proved  the  tender,  stated, 
that  he  went  to  the  plaintiff  with  the 
money,  which  he  offered  to  pay  on  the 
plaintiff  j^iving  him  a  receipt  in  full. 
The  plaintiff  refused  to  receive  it.  And 
Lord  Elienboroutfh  held  this  not  to  be  a 
food  tender.  Thayer  r.  Brackett,  12 
Mass.  450,  is  also  in  point  The  real  debt 
was  $190.25.  Part  of  this  deb^  had  been 
paid  by  the  note  of  a  third  person,  which 
was  indorsed  by  the  debtor  to  the  plaintiff. 
If  this  note  had  been  paid  at  maturity, 
the  defendant  would  still  have  been  in- 
debted to  the  plaintiff  in  the  sum  of  $40, 
which  he  tendered,  but  required  a  receipt 
in  full  of  all  denuxndg,  llie  creditor  re- 
fused to  give  this,  as  the  note  was  still 
unnaid,  but  offered  to  give  a  receipt  in 
full  of  aU  accoanU ;  whereupon  the  tender 
was  withdrawn.  Park*  r,  C,  J.,  said :  "  The 
defendant  Xoul  the  benefit  of  his  tender 
by  insisting  on  a  receipt  in  full  of  all  de- 
mands, which  the  plaintiff  was  not  obliged 
to  ^ve  him.  The  defendant  should  have 
reUed  on  his  tender  and  upon  proof  at 
the  trial  that  no  more  was  due.  But  he 
withdrew  the  tender,  because  the  plaintiff 
would  not  comply  with  the  terms  which 
accompanied  it.     This  cannot  be  deemed 
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a  lawful  tender,  and,  according  to  the 
agreement  of  the  parties,  judgment  most 
be  entered  for  the  plaintiff  for  the  balance 
of  his  account  and  for  his  costs."  And 
see  Loring  v.  Cooke,  3  Pick.  48.  Wood 
V.  Hitchcock,  20  Wend.  47,  is  a  strong 
case  to  this  point  It  is  there  hdd,  that 
a  tender  of  money  in  payment  of  a  debt 
to  be  available  must  be  without  qualifica- 
tion, t.  «.,  there  must  not  be  anything 
raising  the  implication  that  the  debtor 
intended  to  cut  off  or  bar  a  claim  for  any 
amount  beyond  the  sum  tendered ;  and  it 
was  accordingly  held  in  this  case,  that  the 
tender  of  a  sum  of  money  in  fid!  dUdtargt 
of  all  demands  of  the  creditor  was  not 
good.  And  Cowen,  J.,  said:  **VerT 
likely  the  defendant  when  he  made  the 
tender  owed  the  plaintiff  in  the  whole 
more  than  eighty-five  dollars,  bat  has  soc- 
ceeded,  by  raising  technical  difficulties,  in 
reducing  the  report  to  that  som.  Inde- 
pendent of  that,  however,  the  tender  was 
defective.  It  was  clearly  a  tender  to  be 
accepted  as  the  whole  balance  due,  which 
is  holden  bad  by  all  the  books.  I'he  ten- 
der was  also  bad,  because  the  defendant 
would  not  allow  that  he  was  even  liable 
to  the  full  amount  of  what  he  tendered. 
His  act  was  within  the  rule  which  says  he 
shall  not  make  a  protest  against  his  li- 
ability. He  must  also  avoid  all  counter- 
claim, as  of  a  setoff  against  part  of  the 
debt  due.  That  this  defendant  intended 
to  impose  the  terms,  or  raise  the  infer- 
ence that  the  acceptance  of  the  money 
should  be  in  full,  and  thus  conclude  tlie 
plaintiff  against  litigating  all  further  or 
other  claim,  the  referees  were  certainly 
entitled  to  say.  That  the  defendant  in- 
tended to  question  his  liability  to  part  of 
the  amount  tendered  is  equally  obvious, 
and  his  object  was  at  the  same  time  to 
adjust  his  counterclaim.  It  is  not  of  the 
nature  of  a  tender  to  make  conditioni, 
terms,  or  qualifications,  but  simply  to  pay 
the  sum  tendered,  as  for  an  admitted 
debt.  Interlarding  any  other  object  will 
always  defeat  the  effect  of  the  act  as  a 
tender.  Even  demanding  a  receipt,  or  an 
intimation  that  it  is  expected,  as  bv  ask- 
ing, '  Have  yon  got  a  receipt  ? '  will  vitiate. 
The  demand  of  a  receipt  m  full  would  of 
course  be  inadmissible.  *  The  reason  of 
this  rule  is  obvioaa  where  the  debtor  does 
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*  debtor  demands  a  receipt  for  the  sum  which  he  pays,    *  645   "^ 
and  if  this  be  refused,  retains  the  money,  he  will  thereby  ^ 

(though  always  ready  to  pay  it  on  those  terms)  lose  the  benefit  of  ^^ 
his  tender.  But  the  authorities  seem  to  go  in  this  direction.  It 
has  been  recently  held  in  New  York,  that  a  tender  is  valid  al- 
though accompanied  with  a  condition,  if  this  be  one  which  the 
debtor  had  a  right  to  make  and  the  creditor  had  no  right  to  re- 
sist, (mm)  ^  If,  however,  a  tender  be  refused  on  some  objection 
quite  distinct  from  the  manner  in  which  it  was  made,  as  for  the 
insufficiency  of  the  sum  or  any  similar  ground,  objectiolis  arising 
from  the  form  of  the  tender  are  considered  as  waived,  and  cannot 
afterwards  be  insisted  upon,  (n)  The  tender  may  certainly  be 
accompanied  with  words  explanatory  of  the  transaction,  if  they 
impose  no  condition,  {nn) 

The  tender  should  be  in  money  made  lawful  by  the  State  in  which 
it  is  offered.  Co)  But  if  it  be  offered  in  bank-bills  which  are  current  '^^, 
and  good,  and  tliere^  ^g^QP  objection  to  theift  at  the  time  on  the  /' 
ground  that  they  are  not  money,  it  will  be  considered  so  far  an  '^  .. 
objection  of  form,  that  it  cannot  afterwards  be  advanced,  (p) 

It  has  been  said  in  England,  that  by  a  tender  is  meant,  not  "^ 
merely  that  the  debtor  was  once  ready  and  willing  to  pajj  but  I "    / 
that  he  has  always  been  so  and  8tilLia4  and  that  the  effect  of  it  . 
wimiherefore  be  destroyed  if  the  creditor  can  show  a  demand  by 
him  of  the  proper  fulfilment  of  the  contract,  at  the  proper  time,    "^^  \ 
and  a  refusal  by  the  debtor,  (j)     It  is  possible  that  a  demand  and  ^"^     ^ 

not  in  fact  tender  all  that  is  dne ;  for  if  a  (mm)  Wheelock  v.  Tanner,  39  N.  Y.   ^v^cVk  x> 

debtor  tenders  a  certain  snm  as  all  that  is  481.  4*  .   *'       '  * 

due»  and  the  creditor  receives  it,  under  (n)  Cole  v.  Blake,  Peake,  179;  Rich- 

theee  circumstances  it  might  compromise  ardson  r.  Jackson,  8  M.  &  W.  298;  BnU-^  «  '-  ^     ''*  *  ~^. 

his  rights  in  seeking  to  recover  more ;  but  v.  Parker,  2  Dowl.  (n.  s.)  345.  .a       ^)  ^*  *  \  ^ 

if  the  same  snm  was  tendered  uncondition'  (nn)  Foster  r*.  Drew,  39  Vt.  51.        ^^*>7/>^^    ^3 

a//tf,  nosnch  effect  could  follow.     Sutton  (o)  Wade's  case,  5   Rep.  114;   Hallo-  ^ 

V.  Hawkins,  8  C.  &  P.  259.    The  reason  well  v.  Howard,  13  Mass.  235 ;  Moody  v.  ->     ^     ^   . 

wh^  a  tender  has  so  often  been  held  in-  Mahurin,  4  N.  H.  296. 

valid,  when  a   receipt  in    full  was   de-  (p)  This  maj  be  fairly  inferred  from 

manded,  seems  not  to  have  been  merely  the  case  of  Warren  v.  Mains,  7  Johns. 

because    a    receipt  was    asked    for,  but  476 ;  and  see  Ball  v.  Stanley,  5  Yerg.  199; 

rather  becanse  a  part  was  offered  in  full  Wheeler  v.  Knagss,  8  Ohio,  172;  Brown 

payment.     See  Cheminant  v.  Thornton,  2  t;.  Dysineer,    1    Kawle,    408 ;    Snow    o. 

C.  &  P.  50 ;  Peacock  v.  Dickerson,  2  C.  &  Perry,  9  Pick.  542 ;  Towson  v.  Havre-de- 

P.  51,  n. ;  Sandford  v.  Bulkley,  30  Conn.  Grace  Bank,  6  Harris  &  J.  53. 

344.    It  is  believed  that  no  case  has  gone  (a)  Dixon  9,  Clark,  5  C.  B.  365 ;  and 

so  far  as  to  hold  that  a  tender  woula  be  see  Cotton  v.  Godwin,  7  M.  &  W.  147. 

bad  becanse  a  receipt  for  the  sum  tendered 

was  requested. 

1  So  a  tender  of  money  for  certain  logs,  held  under  a  lien,  may  be  coupled  with  a 
demand  for  an  order  on  toe  person  in  charge  of  the  logi  to  maka  delivery.  Johnson  o. 
Cranage,  45  Mich.  14. 
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refusal  may  in  some  cases  have  the  effect  of  annulling  a 

*  646    tender,  even  if  they  take  place  before  the  tender  was  *  made ; 

although,  as  has  been  said,  generally,  if  not  universally,  in 
this  country,  a  tender  is  valid  and  effectual  if  made  at  any  time 
after  a  debt  is  due ;  and  a  demand  made  after  the  tender,  if  for 
more  than  the  sum  tendered,  will  not  avoid  the  tender,  (r) 

Any  tender  made  may  be  refused,  and,  if  left  with  the  party 
against  his  will,  it  is  ineffectual ;  but  if  it  is  so  left,  and  when 
afterwards  demanded  by  the  tenderer  is  refused,  it  is  then 
valid,  (rr) 

2.  Or  THB  TmDBR  of  Chattbls. 

The  thing  to  be  tendered  may  not  be  money,  but  some  specific 
article ;  and  the  law  in  relation  to  the  delivery  of  these  under  a 
contract,  has  been  much  discussed,  and  is  not  perhaps  yet  quite 
settled.  We  have  alluded  to  some  of  the  questions  which  this 
topic  presents,  when  speaking  of  sales  of  chattels.  Others  remain 
to  be  considered. 

It  may  be  considered  as  settled,  that  acts  which  would  consti- 
tute a  sufficient  tender  of  money,  will  not  always  have  this  effect 
in  relation  to  chattels.  Thus,  if  one  who  is  bound  to  pay  money 
to  another  at  a  certain  time  and  place,  is  there  with  the  money  in 
his  pocket  for  the  purpose  of  paying  it,  and  is  prevented  from 
paying  it  only  by  the  absence  of  the  payee,  this  has  the  full  effect 
of  a  tender.  («)  But  if  he  is  bound  to  deliver  chattels  at  a  par- 
ticular time  and  place^  it  may  not  be  enough  if  he  has  them  there. 
They  may  be  mingled  with  others  of  the  like  kind  which  he  is  not 
to  deliver.  Or  they  may  need  some  act  of  separation,  or  identifi- 
cation, or  completion,  before  they  could  become  the  property 

*  647    of  the  other  party,  (t)  As  in  sales,  *  the  property  in  chattels 


(r)  Thetford  v.  Habbard,  23  Vt.  440. 
Certaioly  DOt,  if  the  demand  is  for  more 
than  the  real  debt,  although  the  excess 
was  for  another  debt  truly  due.  Dixon  r. 
Clark,  5  C.  B.  378.  And  see  Brandon  v. 
Newington,  3  Q.  B.  915 ;  Hesketh  v.  Faw- 
cett,  11  M.  &  W.  356;  apparently  over- 
ruUng  Tyler  v.  Bland,  9  M.  &  W.  338. 

(rr)  Rogers  v.  Ratter,  10  Qray,  410. 
«)  Gilmore    v.    Holt,    4    Pick.   258; 
Southworth  v.  Smith,  7  Cnsh.  391. 

(<)  Veazy  v.  Harmony,  7  Greenl.  91 ; 
Wyman  v.  Winslow,  2  Fairf.  398 ;  Lebal- 
lister  V.  Nash,  24  Me.  316;  Bates  v. 
Churchill,  32  Me.  31 ;  Bates  v.  Bates, 
Walker,  401 ;    Newton    v,  Oalbraith,    5 
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Johns.  119.  In  this  last  case  a  note  was 
payable  in  produce  at  the  maker's  house. 
The  defendant  pleaded  payment,  and 
proved  that  he  had  hay  in  hu  bam,  and 
was  there  ready  to  pay,  and  tlie  plaintiff 
did  not  come  lor  it.  He  did  not  prove 
how  much  he  had,  nor  its  value.  UM, 
no  payment,  nor  tender.  So  in  Barney  r. 
Bliss,  1  D.  Chip.  399,  the  Supreme  Court 
of  Vermont  iSdd,  that  a  plea  that  the 
debtor  had  the  property  ready  at  the  time 
and  place,  and  there  remained  through 
the  oay,  ready  to  deliver  it,  but  that  the 
creditor  did  not  attend  to  receive  it,  and 
that  the  property  is  still  ready  for  the 
creditor,  ii  he  wiU  receive  it,  was  not  suf- 
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does  not  pass  while  any  such  act  remains  to  be  done ;  so,  if  there 
be  an  obligation  to  deliver  these  articles,  it  may  be  said,  as  a  gen- 
eral rule,  that  the  obligation  is  not  discharged  so  long  as  anything 
is  left  undone  which  would  prevent  the  property  from  passing 
under  a  sale.  That  is,  it  is  no  tender,  unless  so  much  is  done 
that  the  other  party  has  nothing  to  do  but  signify  his  acceptance, 
in  order  to  make  the  property  in  the  chattels  vest  at  once  in  him. 
An  exception  would  doubtless  be  made  to  this  rule,  in  reference 
to  chattels  which  could  be  ascertained  and  specified  by  weight, 
measure,  or  number.  If  one,  bound  to  deliver  twenty  bushels  of 
wheat  at  a  certain  time  and  place,  came  there  with  fifty 
bushels  in  his  *  wagon,  all  of  the  same  quality,  and  in  one    *  648 

ficient  to  discharge  the  contract,  and  vest  nixed  in  the  Bubeeqaent  case  of  Downer  v, 
the  property  in  the  payee.  The  debtor  Sinclair,  15  Vt.  499.  ^  There  the  defend- 
oaght  to  have  gone  furtner,  and  set  apart  ant  had  agreed  to  deliver  at  his  shop,  and 
the  chattels  (boards),  so  that  the  payee  the  plaintiff  had  agreed  to  receive,  certain 
could  have  identified  and  taken  them,  "winnowing  miUfl"  in  discharge  of  a 
See  also  Bams  v.  Graham,  4  Cowen,  452 ;  debt.  A  part  had  been  delivered  and 
Smith  V,  Loorois,  7  Conn.  110.  This  last  received  at  said  shop,  and  their  valae  in- 
case denies  to  be  sound  law  the  case  of  dorsed  on  the  claim.  On  the  day  the 
Robbins  p.  Luce,  4  Mass.  474,  in  which  remainder  were  due  the  plaintiff  caUed  at 
the  defendant  had  contracted  to  deliver  the  defendant's  shop  for  them,  but  did 
the  plaintiff  27  ash  barrels,  at  the  defend-  not  find  the  defendant  at  home,  and  went 
ant's  dwelling-house,  on  the  20th  Sept.  away,  without  making  any  demand.  On 
1804.  Being  sued  on  the  contract,  tne  the  same  datf  the  defendant  returned,  and 
defendant  pleaded  in  bar,  that  on  the  day  being  informed  what  had  taken  place,  set 
he  had  the  27  barrels  at  his  dweUing-  apart  for  the  plaintiff  the  number  of  mills 
house  rtady  to  be  delivered,  and  hiul  requisite  to  complete  the  contract.  These 
always  had  the  same  ready  for  delivenr.  mills  had  ever  since  remained  so  set 
The  plea  did  not  aver  that  the  plaintiff  apart ;  the  plaintiff  never  called  again, 
was  not  there  to  receive  them,  but  the  plea  but  brought  suit  upon  his  original  cmim. 
was  stiU  held  good  on  special  demurrer.  The  court  held^  that  these  facts  would  not 
See  also  Robinson  r.  Batchelder,  4  N.  H.  support  a  plea  of  paymnU,  since  they 
40 ;  and  Brown  v.  Berry,  14  N.  H.  459,  were  not  given  and  received  by  the  cred- 
which  tends  to  support  Robbins  v.  Luce,  itor,  but  that  they  would  be  a  special  de- 
In  .M'Connel  p.  Hall,  Brayton,  223,  the  fence  to  the  action,  and  gave  judgment 
Supreme  Court  of  Vermont  held,  that  the  for  the  defendant.    See  Biuttison  v.  Wea- 

Sromise  to  pay  the  plaintiff  a  wagon  to  be  cott,  IS  Vt.  258 ;  Oilman  v.  Moore,  14  Vt. 

elivered  at  the  defendant's  store,  was  457.    But  if  a  plea  of  readiness  and  wil- 

not  complied  with  by  the  fact  that  the  lingness  to  perform,  amounts  to  a  defence, 

defendant  had  the  wa^on  at  the  time  and  the  plea  should  be  full  and  positive  ;  it 

place  ready  to  be  delivered,  according  to  should  leave  nothing  open  to  inference, 

the  contract.    But  the  question  here  arose  Thus  in  Savary  i\  uoe,  3   Wash.  C.  C. 

under  the  general  imu«,  and  the  court  held,  140,  the  contract  was  to  deliver  to  the 

that  the  ftict  of  readiness  and  willingness  plabitiff   a  quantity  of  whiskey  in  the 

did  not  support  the  fact  of  payment  or  month  of  May,   1809.      The   defendant 

dieeharge  of  the  contract ;  but  the  case  being  sued  on  the  contract,  pleaded  that 

doea  not  decide  that  the  defendant,  had  he  was  ready  and  willing  at  the  time  and 

he  pleaded  in  bar,  that  he  was  ready  at  place  agreed  upon  to  d^ver  the  whiskey, 

the  time  and  place  to  deliver  the  wagon,  according  to  tne  terms  of  the  contract ; 

and  that  the  plaintiff  was  not  there  to  but  that  the  plaintiff  was  not  then  and 

receive  it,  must  have  also  proved  that  he  there  ready  to  accept  the  same ;  but  the 

so  designated  and  set  apart  the  wagon  as  plea  did  not  state  that  the  defendant  was  at 

to  rest  the  property  in  the  plaintiff.    The  the  place,  in  person  or  by  agent,  ready  and 

same  distinction  between  the  defence  of  prepared  to  deliver  the  wniskev,  and  for 

payment,  and   a  defence  founded   upon  this  omistion  the  plea  was  held  insuffr 

special  matter  pleaded  in  bar,  was  recog-  dent. 
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mass,  with  the  purpose  of  measuring  out  twenty  bushels ;  and 
was  prevented  from  doing  so  only  by  the  absence  of  the  promisee, 
this  must  be  a  sufficient  tender.  It  is  not  necessary  that  the  chat- 
tels should  be  so  discriminated  that  they  might  be  described  and 
identified  with  the  accuracy  necessary  for  a  declaration  in  trover ; 
because,  except  in  some  instances  to  be  spoken  of  presently,  the 
promisee  does  not  acquire  property  in  the  chattels  by  a  tender  of 
them  which  he  does  not  accept.  He  may  still  sue  on  the  contract; 
and  to  this  action  the  promisor  may  plead  a  tender,  and  ^^  that 
he  always  has  been  and  now  is  ready  "  to  deliver  the  same ;  and 
then  the  promisee  may  take  the  goods  and  they  become  his  prop- 
erty, and  the  contract  is  discharged.  But  the  promisor  need  not 
plead  the  tender  unless  he  choose  to  do  so.  He  may  waive  it, 
and  then  the  promisee  recovers  only  damages  for  the  breach  of 
the  contract,  and  acquires  no  property  in  the  chattels. 

When  a  tender  is  pleaded  with  a  profert,  the  defendant  should 
have  the  article  with  him  in  court.  But  this  would  be  sometimes 
inconvenient,  in  the  case  of  very  bulky  articles,  and  sometimes 
impossible.  A  reasonable  construction  is  therefore  given  to  this 
requirement ;  and  it  is  sufficient  if  the  defendant  be  in  actual  pos- 
session of  the  article,  and  ready  to  make  immediate  delivery  to 
the  plaintiff,  in  a  manner  reasonably  convenient  to  him.  (ti)  In 
such  case,  however,  it  was  a  rule  of  the  old  law,  and  the  reason 
would  seem  to  exist  now,  that  it  should  be  averred  in  the  plea 
that  the  thing  cannot,  by  reason  of  its  weight,  conveniently  be 
brought  into  court.  (t>) 

The  tender  must  be  equally  unconditional  as  if  of  money.  It 
may  be  made  to  an  agent,  or  by  an  agent ;  but  if  the  agent  of  the 
deliverer  has  orders  to  deliver  the  chattels  to  the  receiver  only  if 
he  will  cancel  and  deliver  up  the  contract,  this  is  not  a  tender, 
although  such  agent  had  the  chattels  at  the  proper  time  and 
place,  (w^ 

It  is  a  good  defence  pro  tanto  to  such  a  contract,  that  the 
♦  649  *  plaintiff  accepted  a  part  of  the  articles  before  the  day 
specified  in  the  contract ;  (a:)  or  that  there  was  an  agree- 
ment between  the  parties,  which  may  be  by  parol,  that  the  chattels 
should  be  delivered  at  another  time  and  place,  and  that  the  plain- 
In)  Bio.  Abr.  tit  Tooft  tempt  priat,  pL  (ic;)  Robinflon  v.  Batchelder,  4  N.  H. 
8 ;  2  Kol.  Abr.  6SI4.  40. 

(r)  Id.  (x)  Id. 
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tiff  was  there,  wholly  readj  to  deliver  them ;  (y)  or  that  the  de- 
fendant knew  that  the  articles  were  delivered  at  another  time  and 
place,  and  did  not  dissent  or  object,  (z) 

Generally,  if  no  time  or  place  be  specified,  the  articles  are  to 
be  delivered  where  they  are  at  the  time  of  the  contract,  (a)  ^  un- 
less collateral  circumstances  designate  a  different  place.  (()  If 
the  time  be  fixed,  (<?)  ^  but  not  the  place,  then  it  will  be  presumed 
that  the  deliverer  was  to  bring  the  articles  to  the  receiver  at  that 
time ;  and,  for  that  purpose,  he  must  go  with  the  chattels  to  the 
residence  of  the  receiver,  (d)  unless  something  in  their 
*  very  nature  or  use,  or  some  other  circumstances  of  equiva-  *  660 
lent  force,  distinctly  implies  that  they  are  to  be  left  at  some 

(y)  Id.  ment,  and  has  there  a  storehonfle  and  dock 

iz)  Flagg  V.  Diyden,  7  Pick.  53.  .  for  that  parpoee,  a  contract  to  deliver  each 

(a)  BroQson  v.  Gleason,  7  Barb.  478:  purchaser  "400  barrels  of  salt  ixkaood  or- 
Barr  v.  Mjen,  3  Watts  &  S.  295,  a  sale  of  deVf  before  the  first  of  November,  meant 
2,000  mulberry  trees.  The  reason  is,  that  a  delivery  at  the  purchaser's  place  of  resi- 
the  party  to  receive  is  to  be  the  actor,  b^  dence. 

ffoing  to  demand  the  articles;  and  until         (c)  If  the  time  faU  on  Sunday,  tender 

tnen,  the  other  party  is  not  in  default  by  on  Monday  is  ffood.    Barrett  ».  Allen,  10 

omitting  to  tender  them.    See  also  Thax-  Ohio,  426 ;  Steobins  v.  Leowolf ,  3  Cush. 

ton  V.  £a wards,  1  Stew.  524;  McMurry  i;.  137;  Sands  v.  Lyon,  18  Conn.  18;  Avery 

The  State,  6  Ala.  326;  Biinor  v.  Michie,  v.  Stewart,  2  id.  69;   Salter  r.  Burt,  20 

Walker,  24 ;  Chambers  v.  Winn,  Hardin,  Wend.  200.  —  Questions  often  arise  as  to 

80,  n. ;  Dandrldgo  v.  Harris,  1  Wash.  ( Va.)  the  time  of  day  at  which  a  tender  may,  or 

326.    A  note  payable  in  specific  articles,  must  be  made.    It  seems  that  the  debtor 

without  mentioning  time  or  place,^is  pay  must  have  the  property  at  the  place  agreed 

able  only  on  demand,  and  snould  be  de-  upon,  at  the  last  convenient  nonr  of  that 

manded  at  the  place  where  the  property  day.    SeeTieman  v.  Napier,  5  Yerg.  410; 

is.    Lobdell  v.  Hopkins,  5  Cowen,  518;  Aldrich  v.  Albee,  1  Greenl.  120;  Savary 

Vance  v.  Bloomer,  20  Wend.  196.    In  Rice  v.  Goe,  3  Wash.  C.  C.  140.    Unless  by  the 

V.  Churchill,  2  Denio,  145,  a  note  was  acts  of  the   parties  this   is  waived.    In 

j;iven  by  the  owner  of  a  saw-mill,  payable  Sweet  v.  Harding,  19  Vt.  587,  a  note  was 

in  lumber,  when  called  for.    It  was  held  payable  in  graiu,  "  in  January."    Tender 

to  be  payable  at  the  miner's  mill,  and  that  was  made  early  in  the  evening  of  the  last 

a  special  demand  there  was  necessary  to  day  of  that  month,  but  the  payee  wat  absent. 

fix  the  maker,  unless  he  had  waived  the  The  tender  or  separation  of  the  grain  was 

necessity  thereof.  at  the  debtor's  own  dwelling-house  (where 

(b)  Thus,  in  Bronson  v,  Gleason,  7  by  the  contract  it  was  to  be  delivered). 
Barb.  472,  while  the  general  rule  was  ad-  and  the  payee  did  not  know  of  it.  The 
mitted,  that  the  store  of  the  merchant,  the  tender  was  held  to  be  too  late,  and  no  de- 
shop  of  the  mechanic,  or  manufacturer,  fence  to  the  contract.  But  rent  may  be 
and  the  farm  or  granary  of  the  farmer,  is  tendered  to  the  lessor  personally  on  the 
the  place  of  delivery  when  the  contract  is  evening  it  falls  due.  Id.  And  see  Start- 
silent  on  the  subject ;  this  rule  was  held  up  v.  Macdonald,  2  Scott,  N.  B.  485. 
inapplicable  when  the  collateral  circum-  {d)  Barr  v.  Myers,  3  Watts  &  S.  295; 
stances  indicated  a  different  place.  It  was  Roberts  v.  Beattv,  2  Penn.  63.  In  such 
there  held,  that  where  goods  are  a  subject  cases  the  creditor  has  the  ri^ht  to  appoint 
of  general  commerce,  and  are  purcluuBed  the  place  of  delivery.  Aldnch  v.  Albee,  1 
in  large  quantities  for  reshipment,  and  the  Greenl.  120 

pnichaaer  resides  at  the  pmce  of  reship- 

1  See  Bdwards  o.  Hartt,  66  111.  71. 

*  A  tender  must  be  made  before  sunset,  so  that  the  act  may  be  oompleted  by  day 
liffht;  but  if  made  after  suDset,  it  is  good  if  the  party  to  recelTe  is  present  Hal  p. 
Whittler,  10  R.  I.  580. 
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other  place,  (e)  And  it  may  happen,  from  the  cmnbrousness  of  the 
chattels,  or  other  circumstances,  that  it  is  obviously  reasonable 
and  just  for  the  deliverer  to  ascertain  from  the  receiver,  long 
enough  beforehand,  where  they  shall  be  delivered ;  and  then  he 
will  be  held  to  this  as  a  legal  obligation.  (/)  So  too,  in  such  a 
case,  the  receiver  would  have  the  right  to  designate  to  the  deliverer, 
a  reasonable  time  beforehand,  a  place  of  delivery  reasonably  con- 
venient to  both  parties,  and  the  deliverer  would  be  bound  by  such 
direction,  {g)  If  no  place  is  indicated,  and  the  deliverer  is  not  in 
fault  in  this,  he  may  deliver  the  chattels  to  the  receiver,  in  person, 
at  any  place  which  is  reasonably  convenient.  (A)  And  if  the  de- 
liverer be  under  an  obligation  to  seek  or  notify  the  receiver,  he 
need  not  follow  him  out  of  the  State  for  this  purpose,  for  he  is 
only  bound  to  reasonable  diligence  and  efforts,  (t)  And  if  the 
receiver  refuses  or  neglects  to  appoint  a  place,  or  purposely  avoids 
receiving  notice  of  a  place,  the  deliverer  may  appoint  any  place, 
with  a  reasonable  regard  to  the  convenience  of  the  other  party, 
and  there  deliver  the  articles.  (/  )  But  though  he  is  not  obliged 
to  follow  the  receiver  out  of  the  State,  yet  if  the  receiver  live  out 
of  the  State,  or  even  out  of  the  United  States,  this  perhaps  does 
not  exempt  him  from  the  obligation  of  inquiring  from  him  where 

the  chattels  shall  be  delivered  ;  (h)  and  the  same  rule 
*  651    seems  to  hold  if  the  *  promisor  lives  out  of  the  United 

States  and  the  promisee  within.  (J) 
If  no  expression  used  by  the  parties,  and  nothing  in  the  nature 
of  the  goods  or  the  circumstances  of  the  case,  controls  the  pre- 
sumption, then  the  place  where  the  promise  is  made  is  the  place 
where  it  should  be  performed.    Nor  wUl  an  action  be  maintain- 


(e)  If  the  Hmt  be  fixed,  and  bj  the 
contract  the  payee  has  bis  election  of  the 
fUace^  he  mnBt  notify  the  payor  of  his  elec- 
tion in  a  reasonable  time  before  the  day  of 
payment,  or  the  payor  may  tender  the  ar- 
ticles at  any  reasonable  place,  and  notify 
the  payee  thereof.  The  nght  of  the  payee 
to  elect  the  place  of  delivery  in  sach  cases, 
is  not  a  condition  precedent,  bnt  a  mere 
privilege,  which  he  may  waive  by  a  neglect 
to  exercise  it.  Peck  I;.  Hnbbard,  11  Yt. 
612;  overmling  Bassett  v.  Kerne,  1  Leon. 
69 ;  and  see  Taylor  v.  Qallup,  8  Y t.  340 ; 
Townsend  v.  Wells,  S  Day,  327 ;  Russell 
V.  Ormsbee,  10  Yt.  274;  Livinffston  v, 
MiUer,  1  Kern.  80.  And  see  Gubert  r. 
Danforth,  2  8eld.  585. 

(/)  Co.  Litt.  210,  b;  Barr  v.  Myers,  3 
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Watts  k  S.  295 ;  Howard  v.  Miner,  20  Me. 
325 ;  Bizb^r  t;.  Whitney.  5  Greenl.  192 ; 
Bean  r.  Simpeon,  16  Me.  49;  Mingns  r. 
Pritchett,  3  Dev.  78;  Roberts  v.  Be^,  2 
Penn.  63. 

{g)  Howard  v.  Miner,  20  Me.  325 ;  Aid- 
rich  t;.  Albee,  1  GreenL  120. 

(A)  Howard  v.  Miner,  20  Me.  325. 

(i)  Co.  Litt.  210;  Smith  r.  Smith,  25 
Wend.  405 ;  2  Hill,  351 ;  Howard  p.  Miner, 
20  Me.  325. 

(I)  Id. 

(k)  Bixby  v.  Whitney,  5  GreenL  192. 

(/)  White  V.  Perley,  15  Me.  470.  Bat 
qwirt  if  the  two  preceding  cases  can  be 
reconciled  with  the  caaea  and  anthoritieB 
cited  stipra,  n.  (t). 


CH.  UI.]  DEFENCBB.  *  652 

able  upon  such  a  promise,  without  evidence  that  the  promisee  was 
ready  at  that  place  and  at  the  proper  time  to  receive  the  chattel, 
or  that  the  promisor  was  unable  to  deliver  it  at  that  place  and 
time.  (971)  The  plaintiff  must  show  a  demand  or  a  readiness  to 
receive,  and  notice  equivalent  to  a  demand,  or  else  that  the 
demand  must  have  been  nugatory,  because  the  defendant  could 
not  have  complied  with  it. 

If  the  promise  be  to  pay  money  at  a  certain  time,  or  deliver  cer- 
tain chattels,  it  is  a  promise  in  the  alternative ;  and  the  alterna- 
tive belongs  to  the  promisor,  (n)  He  may  do  either  the  one  or 
the  other,  at  his  election ;  nor  need  he  make  his  election  until  the 
time  when  the  promise  is  to  be  performed ;  but  after  that  day  has 
passed  without  election  on  his  part,  the  promisee  has  an  absolute 
right  to  the  money,  and  may  bring  his  action  for  it.  (0) 

*  A  contract  to  deliver  a  certain  quantity  of  merchandise    *  652 
at  a  certain  time,  means,  of  course,  to  deliver  the  whole 
then; (p)  and  such  is  its  meaning,  though  the  delivery  is  to  be 

(m)  But  10  a  note  payable  in  specific  set  apart  on  the  last  day  of  Jannaiy,  and 
aitides  at  a  certain  time  and  place^  it  has  kept  there  in  a  snitable  condition  £rom 
been  heJdf  the  plaintiff  may  maintain  his  that  time  through  the  month  of  Febmary. 
action  without  proTing  a  demand  at  the  The  tender  was  adjudged  sufficient  to  pass 
time  and  place.  If  the  defendant  was  the  property  and  extinguish  the  debt, 
there  ready  and  willing  to  comply-  with  |o)  Townsend  v.  wells,  3  Day,  327. 
the  contract,  that  might  be  a  good  dEef ence  This  was  an  action  on  a  note  for  S80,  pay- 
to  the  action ;  but  that  must  come  in  br  able  in  rum,  sugar,  or  molasses,  at  the 
way  of  defence ;  and  on  failure  of  sucn  election  of  the  payee,  within  eight  days 
proof,  the  plaintiff  may  recover  the  amount  after  date.  It  was  held  not  necessary  to 
of  his  note  in  money.  Fleming  v.  Potter,  prove  that  the  payee  made  his  election  and 
7  Watts,  380.  And  see  Thomas  o.  Rooea,  ^ve  notice  thereof  to  the  maker,  but  that 
7  Johns.  461 ;  Townsend  v.  Wells,  8  Day,  if  the  defendant  did  not  tender  either  of 
327 ;  White  v.  Perley,  15  Me.  470;  Games  the  articles  within  eight  days,  he  became 
V,  Manning,  2  Greene,  261.  immediately  liable  on  his  note,  and  the 

(n)  A  promise  to  j>ay  a  certain  sum  in  amount   might  be  recovered  in  money. 

money,  at  a  certain  tune,  but  *'  which  may  And  see  Roberts  v.  Beatty,  2  Fenn.  63 ; 

be  discharged  in  good  leather,"  is  a  con-  Wiley  v.  Shoemak,  2  Greene,  205 ;  Church 

ditional  contract,  leaving  the  debtor  the  t;.  Feterow,  2  Penn.  301 ;  Vanhooeer  v. 

option  of  paying  in  that  manner  if  he  elect,  Logan,  3  Scam.  389 ;  Elkins  v.  Parkhurst, 

at  the  time  of  payment.    It  is  a  condition  17  Vt.  105.    If  a  promise  be  in  the  alter- 

for  the  debtor's  benefit,  and  he  should  no-  native  to  deliver  one  article  at  one  place, 

tify  the  other  party  of  his  desire  to  pay  in  or  another  article  at  another  place,  at  the 

leather,  or  the  riglit  to  the  money  becomes  election  of  the  debtor,  he  ouffht  to  five  the 

absolute.    Plowman  v.  McLane,  7  Ala.  775.  creditor  reasonable  notice  m  his  election. 

If  the  leather  rises  in  value,  the  debtor  is  Aldrich  v.  Albee,  1  GreenL  120. 
not  bound  to  pay  in  that  article.    Id.    If         (p)  Roberts  v.  Beatty,  2  Penn.  63.    If, 

the  specific  property  is  not  delivered  at  however,  the  party  accepts  a  part  without 

the  time  and  place  agreed  upon,  and  this  objection,  he  thereby  disaffirms  the  entire- 

without  the  fanlt  of  the  payee,  his  right  ty  of  the  contract,  and  is  liable  to  pay  for 

to  recover  the  money  is  absolute.    Stew-  so  much  as  he  receives.    Id. ;  Oxendale  v. 

art  V,  Donelly,  4  Yerg.   177.    And  the  Wetherell,  9  B.  &  C.  386 ;  Booth  r.  T^n, 

p^ee  is  not  bound  to  receive  the  property  15  Vt.  515 ;  Bowker  v.  Hoyt,  18  Pick.  555. 

he/ore  the  day  of  payment.    Orr  v.  Wil-  Deducting,  it  seems,  any  damage  sustained 

liams,  5  Humph.  423.    In  Gilman  v.  Moore,  by  the  non-fulfilment  m  the  contract.    U. 

14  Vt.  457,  the  note  was  payable  "  in  the  And  see  ante,  p.  *519  ef  aeq. 
month  of  February;"  the  property  was 
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made  on  an  event  which  may  happen  at  one  time  as  to  one  part, 
and  at  another  time  as  to  another  ;  as  on  its  arrival  at  a  certain 
port;  for,  if  a  part  only  arrives  there,  the  promisor  is  not  bound 
to  deliver,  (7)  nor  if  he  tenders  is  the  promisee  bound  to  receive 
such  part.  The  contract  is  entire,  and  the  obligation  of  each  party 
is  entire.  But  as  it  is  certainly  competent  for  them  to  contract 
that  a  part  shall  be  delivered  at  one  time,  and  a  part  at  another, 
so  this  construction  may  be  given  to  a  contract,  either  by  its  ex- 
press terms,  or  by  such  facts  and  circumstances  in  the  transaction, 
or  in  the  nature  of  the  chattels  to  be  delivered,  as  would  distinctly 
indicate  this  as  the  meaning  and  intention  of  the  parties. 

Whenever  chattels  are  deliverable  by  contract  on  a  demand, 
this  demand  must  be  reasonable ;  that  is,  reasonable  in  time,  and 
place,  and  manner,  (r)  And  the  conduct  of  the  promisor  wiU 
always  receive  a  reasonable  construction.  Thus,  in  general,  if  a 
proper  demand  be  made  upon  him,  his  silence  will  be  held  equiva- 
lent to  a  refusal  to  deliver  the  chattels.  («)  And  by  application 
of  the  same  universal  principle,  all  the  obligations  of  both  parties 
receive  a  reasonable  construction.  Thus,  if  the  promise  be  to  do 
within  a  certain  time  a  certain  amount  of  labor  on  materials  fur- 
nished, they  must  be  furnished  in  season  to  permit  that  work  to 
be  done  within  that  time,  by  reasonable  exertions,  (ty  And 
*  658  if  certain  work  is  to  be  done,  that  certain  *  other  work 
may  be  done,  all  to  be  completed  and  the  whole  delivered 
within  a  certain  period,  the  work  first  to  be  done,  must  be  finished 
early  enough  to  permit  the  other  work  to  be  done  in  season,  (u) 

If,  by  the  terms  of  the  contract,  certain  specific  articles  are  to 
be  delivered  at  a  certain  time  and  place^  in  payment  of  an  exist- 
ing debt,  this  contract  is  fully  discharged,  and  the  debt  is  paid, 
by  a  complete  and  legal  tender  of  the  articles  at  the  time  and 
place,  although  the  promisee  was  not  there  to  receive  them, 
and  no  action  can  be  thereafter  maintained  on  the  contract,  (y)  ^ 


11 


Iq)  Rnaaell  r.  NicoU,  3  Wend.  112. 

\r\  Higgins  v,  EmmozM,  5  Conn.  76. 

(«;  HiVgins  V.  Emmons,  5  Conn.  76. 
And  see  Donlap  o.  Honting,  2  ]>enio,  643. 

(t)  Clement  v.  Clement,  8  N.  H.  210. 
See  also  Goodwin  v.  Holbrook,  4  Wend. 
877. 

(u)  Clement  9.  Clement,  8  N.  H.  210. 

(v)  MitcheU  v.  Merrill,  2  BUckf.  87 ; 
Sling^rland  v.  Mone,  8  Johns.  474.    In 


this  last  case  the  time  of  the  deliyerj  was 
rendered  certain  by  the  contract,  bnt  no 
platx.  The  debtor  tendered  the  propeiCj 
at  the  place  where  it  was  (it  being  cnm- 
brons  articles) ;  bnt  the  creditor  refnsed 
to  receive  it  there,  and  then  appointed 
another  place,  but  the  same  not  being 
delivered,  he  brought  his  action  on  the 
contract,  which  was  either  to  deliver  the 
property  or  pay  a  certain  som  of  money- 


1  See  Council  BloA  Iron  Works  v.  Cnppey,  41  la.  104. 
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*  But  the  property  in  the  goods  has  passed  to  the  creditor,    *  654 
and  he  may  retain  them  as  his  own.  (tr)    These  two  things 


The  tender  was  held  to  be  m  ftar  to  the 
action,  and  the  creditor  was  held  bonnd  to 
resort  to  the  specific  articles  tendered, 
and  to  the  penon  in  whose  possession 
they  were.  See  also  Cortis  v,  Greenhanks, 
24  Vt.  S36;  Zinn  v.  Rowley,  4  Barr,  169; 
Games  t;.  Manning,  2  Greene,  254.  Gar- 
rard t;.  Zachariah,  1  Stew.  272,  is  to  the 
same  effect.  Case  v.  Green,  5  Watts,  262, 
is  a  strong  case  to  the  same  point.  There 
the  creditor  was  preyented  by  sickness 
from  attending  at  the  time  and  place 
designated  to  reoeiye  the  articles.  The 
debtor  had  the  property  there,  and  left  it 
on  the  gronnd.  The  creditor  afterwards 
brought  snit  on  the  contract,  had  the  ten- 
der was  keid  a  good  bar.  Parke,  B.,  in 
Startup  V.  Macdonald,  6  M.  &  G.  625, 
said :  *'  Where  a  thing  is  to  be  done  ajiy- 
vfhere,  a  tender  a  couTenient  time  before 
midniffht  is  sufficient ;  where  the  thing  is 
to  be  done  at  a  particular  place,  and  where 
the  law  implies  a  duty  on  the  party  to 
whom  the  thing  is  to  be  done  to  attend, 
that  attendance  is  to  be  by  daylight,  and 
a  conyenient  time  before  sunset."  See 
also  Lamb  v.  Lathrop,  13  Wend.  95,  which 
holds,  that  if  the  tender  be  not  accepted, 
the  creditor  cannot,  b^  a  subsequent  de- 
mand and  refusal,  reyive  his  rignt  to  sue 
upon  the  contract ;  for  the  debtor  is  not 
bound,  as  in  tender  of  money,  to  keep  his 
tender  always  ready.  After  such  tender 
he  is  but  a  bctilee  of  the  property  for  the 
creditor,  and  his  rights  and  duties  are  the 
same  as  those  of  other  bailees.  Some 
cases  hold,  that  a  tender  under  the  cir- 
cumstances stated  in  the  text,  must  always 
be  kept  good,  and  that  a  plea  ayerrinff 
that  the  debtor  was  readj  at  the  time  and 
'  place  to  deliyer  the  articles,  but  that  the 
payee  did  not  come  to  receiye  them,  is 
tMui,  for  not  ayerring  that  the  debtor  was 
always  and  still  is  ready  to  deliyer  the 
same.  Nixon  v.  Bullock,  9  Yerf.  414; 
Tieman  v.  Napier,  Peck,  212;  MiUer  u, 
McClain,  10  Yerg.  245 ;  and  dicta  in  Rob- 
erts V,  Beatty,  2  Penn.  63.  But  this,  as 
we  haye  seen,  is  not  the  generally  recog- 
nized rule.  The  tender,  howeyer,  must 
be  such  as  to  yest  the  property  in  the 
creditor.  The  articles  should  be  so  set 
apart,  and  designated,  as  to  enable  the 
payee  to  distinguish  and  know  them  from 
all  others.  The  absence  of  the  pa^ee  alone 
will  not  dispense  with  such  designation 
akd  sepamtiWby the  debtor.  iCfact 
that  the  latter  had  the  articles  at  the  time 
and  place,  recnfy  to  be  deliyered  if  the 
other  party  had  been  present,  is  not  alone 
a  sufficient  tender  to  yest  the  property  in 


the  other  party,  or  to  bar  an  action  on 
the  contract.  Smith  v.  Loomis,  7  Conn. 
110.  In  this  case  Peters,  J.,  said: 
"Though  we  find  much  confusion  and 
contnuSction  in  the  books  on  this  subject, 
our  own  practice  seems  to  have  been  uni- 
form for  nearly  sixty  years,  and  estab- 
lishes these  propositions :  1 .  That  a  debt 
payable  in  specific  articles,  may  be  dis- 
charged by  a  tender  of  these  articles,  at 
the  proper  time  and  place.  2.  That  the 
articles  must  be  set  apart  and  designated 
so  as  to  enable  the  creditor  to  distinguish 
them  from  others.  3.  That  the  property 
so  tendered  yests  in  the  creditor,  and 
is  at  his  risk.  4.  That  a  tender  may  be 
made  in  the  absence  of  the  creditor." 
And  see  M'Connell  v.  Hall,  Brayton,  223 ; 
Newton  v.  GiUbraith,  5  Jolms.  119 ;  Bams 
V.  Graham,  4  Cowen,  452 ;  Nichols  v. 
Whiting,  1  Root,  443.  After  tuck  tender, 
the  property  yests  in  the  creditor,  and  he 
may  maintain  troyer  for  the  same.  Rix 
V.  otronjT,  I  Root,  55.  ' 

{w)  See  preceding  note.  In  the  cele- 
brated case  of  Weld  v.  Hadley,  1  N.  H. 
295,  a  different  doctrine  was  declared.  It 
was  there  heid,  that  when  a  creditor,  to 
whom  a  tender  of  specific  articles  is  made 
in  pursuance  of  a  contract,  refuses  to  ac- 
cept the  tender,  he  acouires  no  property 
in  the  articles  tenderea,  though  the  con- 
tract is  discharged  by  such  tender.  That 
was  an  action  of  troyer  for  leather.  It 
appeared  that  Hadley  gave  Weld  a  note, 
dated  August  9,  1808,  for  300  dollars, 
payable  in  good  merchantable  leather  at 
cash  price,  in  two  years  from  Januaiv  1, 
1809.  When  the  note  became  due,  Had- 
ley tendered  to  the  plaintiff  a  quantity  of 
leather;  but  a  dispute  arose  as  to  the 
price  of  leather,  and  Weld  thinking  the 
quantity  not  sufficient  to  pay  the  note, 
refused  to  receive  it,  and  Hadley  took  it 
away  and  used  it.  Weld  then  broueht  a 
suit  upon  the  note ;  Hadley  pleaded  the 
tender  in  bar,  and  issue  being  joined  upon 
the  tender,  the  jury  found  that  a  snfficienjfc 
quantity  was  tendered,  and  judgment  was 
rendered  in  favor  of  Hadley.  After  that 
suit  was  determined.  Weld  demanded  the 
leather  of  the  defendant,  and  tendered  the 
expenses  of  keeping.  Hadley  refused  to 
deliver  the  leatner,  and  thereupon  this 
suit  was  broneht.  The  case  was  argued 
with  great  ability  on  both  sides.  And 
Bichardmm,  C.  J.,  in  delivering  the  jnd^ 
ment  of  the  court,  said :  "  The  plaintuf 
cannot  prevail  in  this  action,  unless  he 
has  shown  a  le^  title  to  the  leather, 
which  is  the  subject  of  contest,  vested  in 

787 


•665  THE  LAW  OP  OONTBACTS.  [PABT  H. 

*  665  go  *  together.  If  the  contract  and  its  obligation  are  dis- 
charged by  the  tender,  the  property  in  the  chattels  passes 
by  the  tender  ;  and  on  the  other  hand,  if  the  property  passes  by 
the  tender,  the  contract  is  discharged.  And  therefore,  wheneTcr 
a  tender  would  discharge  the  contract,  it  must  be  so  complete 
and  perfect,  as  to  vest  the  property  in  the  promisee,  and  give 

himaelf .    The  qaestion  then  to  be  decided     is  erident  from  many  cases  th^  mte  to  be 
is,  whether  upon  the  tender  of  the  leather     foond  in  the  books."    The  learned  jod^ 


by  the  defendant  in  pursoanoe  of  his  con-  then  cites  and  comments  on  sereial 

tract,  the  property  vested  in  the  plaintiff,  and  continues,  "  It  is  believed,  that  it  mar 

uotwithstandmg  his  refusal  to  accept  it.  with  great  safety  be  affirmed  that  there  u 

It  therefore  becomes  necessaij  to  look  nothing  in  the  English  books,  nor  in  the 

into  the  nature  and  consequences  of  a  decisions  of  our  own  courts,  that  gives  the 

tender  and  refusal.    In  some  cases  the  least  countenance  to  the  supposiuoii,  that 

debt  or  duty  is  discharged  by  a  tender  when  specific  articles  are  tendered  and  re^ 

and  refusal ;  and  in  other  cases  it  is  not.  fused,  the  property  still  passes.    It 


In  an  obligation  with  condition  for  however,  that  a  different  opinion  formcsrlv 

the  delivery  of  specific  articles,  a  t^ider  prevailed  in  Connecticut.     1  Root,  55  and 

and  refusal  of  the  artides  is  a  perpetual  443 ;  I  Swift's  Syst.  404.    But  it  seems  to 

discharge.    Thus,  if  a  man  make  an  obli-  have  been  farmed  without  due  conaideia- 

ntion  of  £100,  with  condition  for  the  de-  tion,and  stands  wholly  unsupported  byan- 

fivery  of  com,  timber,  &c.,  or  for  the  per^  thoiity.    Nor  are  we  able  to  learn,  either 

fermance  of  an  award,  or  the  doing  of  any  from  Swift  or  Root,  the  eronnds  o£  the 

act,  &c.,  this  is  collateral  to  the  obugation,  decision.     It  also  seems  from  some  re- 

and  a  tender  and  refusal  is  a  perpetual  marks  made  by  individual  judges  in  the 

bar.     Co.  Litt.  207  ;  9  Co.  79,  H.  Peytoe's  case  of  Slingerland  v.  Morse,  8  Johns.  474; 

case.     So  if  a  man  be  bound  in  200  quar-  and  in  Coic  et  al.  v.  Houston,  3  JoIum. 

ters  of  wheat  for  delivery  of  100  quarters  Cas.  243,  that  an  opinion  is  entertained 

of  wheat,  if  the  obligor  tender  at  the  day  in  New  York  that  property  may  pass  apoa 

the  100  quarters,  he  shall  not  plead  uncon  a  tender  and  refusal.    But  in  neither  of 

prUtef  because  albeit  it  be  parcel  of  the  those  cases  vras  that  the  point  before  the 

condition,  yet  they  be  bona  peritura,  and  court,  and  although  we  entertain  the  bigh- 

it  is  a  charge  for  the  obligor  to  keep  them,  est  respect  for  the  talents  and  lesal  leam- 

Co.  Litt.  207.    From  a  remark  of  Coke  ing  of  the  judges  who  seem  to  nave  inti- 

upon  this  example  ol  an  obligation  for  mated  such  an  opinion,  we  cannot  rely 

tine  delivery  of  wneat,  it  is  very  clear,  that  npon  their  obifer  dicta  on  points  not  before 

he  was  of  opinion  that  the  obligee  had  no  them,  in  opposition  to  tne  whole  current 

remedy  to  recover  the  wheat  tendered,  of  authorities  from  the  earliest  times.  .  .  . 

For  he  says,  *  and  the  reason  wherefore  in  Had  the  plaintiff  been  well  advised,  he 

the  case  of  an  obligation  for  the  payment  would  not  have  rejected  the  tender  at  the 

of  money,  the  sum  mentioned  in  the  con-  risk  of  his  debt,  but  would  have  received 

dition  is  not  lost  by  the  tender  and  refusal,  the  leather  and  indorsed  the  quantity  iq>on 

is  not  only  for  that  it  is  a  duty  and  parcel  the  note.    He  might  then  have  brought 

of  the  obligation,  and  therefore  is  not  lost  an  action  upon  the  note  to  recover  the  bal- 

by  the  tender  and  refusal,  but  also  for  that  ance,  and  have  settled  the  question  with- 

the  obligee  hath  remedy  by  law  for  the  out  incurring  any  hazard  but  that  of  costs, 

same.'    This  remark  has  no  point  what-  But  he  saw  fit  to  take  a  different  course, 

ever,  unless  the  wheat  is  to  be  considered  This  was  probably  done  through  an  inno- 

aa  lost  by  the  tender  and  refusal.     In  the  cent  mistake,  and  if  so,  it  was  his  miafor- 

case  of  an  obligation  or  contract  for  the  tune,  but  cannot  alter  the  law.    However 

delivery  of  specific  articles,  &c.,  the  duty  innocent  the  mistake  may  hav^  been  he 

is  not  discharged  by  a  tender  or  refusal,  has  no  right  to  ask  an  indemnity  from  the 

because  any  title  to  the  thing  tendered  defendant,  who  seems  to  have  been  in  all 

vests  in  htm  who  refuses  it,  for  in  that  things  equally  innocent.    And  as  he  chose 

case  the  condition  or  contract  must  be  to  exact  of  the  defendant  a  rigid  compli- 

considered  as  performed,  and  should  be  so  ance  with  the  terms  of  the  contract,  he  must 

S leaded,  but  because  the  defendant  having  not  complain  if  the  defendant  now  chooses 

one  all  in  his  power  to  perform  the  con-  to  shiela  himself  under  the  rigid  rules  of 

dition  or  contract,  and  having  been  pre-  the  law."    But  this  decision  has  not  been 

vented  by  the  fault  of  the  other  party,  the  approved  of,  and  it  probably  would  not  now 

non-performance  is  by  law  excused.    This  be  oonsidered  as  law  in  any  jnzisdictioii. 
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him  instead  of  the  ju»  ad  rem  which  he  loses,  an  absolute  /nt 
in  re. 

If  there  be  a  contract  to  deliver  wares  or  goods  which  are  mer- 
chandise, and  belong  to  a  certain  trade,  this  means  wares  or  goods 
of  the  kind,  fashion,  and  quality  in  common  use  in  that  trade,  and 
not  such  as  are  antiquated  and  unsalable,  (jxi)  And  the  kind  and 
quality  of  the  goods  should  be  such  as  would  be  necessary  to 
make  a  sale  of  them  legal,  (y) 


*8.    OV  TBB  KlHD  OF  PbSVOBVAKOB. 


6M 


When  the  defence  against  an  action  on  a  contract  is  perform- 
ance, the  question  sometimes  arises  whether  the  performance  re- 
lied upon  has  been  of  such  a  kind  as  the  law  requires.  The  only 
general  rule  upon  this  point  is,  that  the  performance  must  be  such 
as  is  required  by  the  true  spirit  and  meaning  of  the  contract,  and 
the  intention  of  the  parties  as  expressed  therein.  A  mere  literally 
accurate  performance  may  wholly  fail  to  satisfy  the  true  purpose 
of  the  contract ;  and  such  a  performance  is  not  enough,  if  the 
true  purpose  of  the  contract  can  be  gathered  from  it,  according 
to  the  established  rules  of  construction.  Thus  a  contract  for  the 
conveyance  of  real  estate,  is  satisfied  only  by  a  valid  conveyance 
with  good  title,  (z)  But  if  the  contract  expresses  and  defines  the 
exact  method  of  conveyance,  and  that  method  is  accurately  fol- 


(x)  Dennett  v.  Short,  7  Greenl.  150. 
leather  o£Fered  for  sale  to  be  stamped  6. 


(y)  Thus  when  a  statute  required  aU 


or  B.,  a  tender  of  unstamped  leatner  is 
not  sufficient.  Elkins  t;.  Parkhurst,  17  Vt. 
105.  So  if  the  law  requires  the  article  to 
be  packed  in  a  certain  manner.  Clark  r. 
Piimey,  7  Cowen,  681.  A  contract  to  de- 
liver good  coarse  salt  is  fulfilled  by  a  de- 
livery of  coarse  salt  of  a  medium  quality, 
of  the  kind  generally  used  at  the  place  and 
time  of  deliveiy.  Uoss  v.  Turner,  21  Vt. 
437.  In  Crane  v.  Roberts,  5  Greenl.  419, 
there  was  a  contract  to  deliver  such  hay 
as  B  should  say  was  "  merchantable."  That 
which  he  did  deliver,  B  called  "  a  fair  lot, 
say  merchantable,  not  quite  so  good  as  I 
ex'pected ;  the  outside  of  the  bundles  some 
damaged  by  the  weather." — Held,  no  com- 
pliance with  the  contract. 

(«)  Smith  o.  Haynes,  9  Greenl.  128. 
Here  the  agreement  was  "  to  seU  certain 
land."  It  was  held  to  be  an  agreement 
also  to  "conTey"  the  land;  but  it  was 
not  determined  whether  the  deed  should 
contain  a  warranty  or  not.    In  Brown  ». 


Gammon,  14  Me.  276,  the  contract  was 
"to  convey  a  certain  tract  of  land,  the 
title  to  be  a  good  and  sufficient  deed;" 
and  this  was  held  to  be  a  contract  to  give 
a  good  title  by  deed.  Lawrence  v.  Dole, 
1 1  Vt.  549,  bears  upon  the  same  point.  It 
was  there  held,  that  if  the  contract  be  "  to 
convey  the  land  by  a  deed  of  convevance," 
for  a  stipulated  price,  this  is  not  fulfillcid 
bv  executing  a  deed  of  conveyance  merely. 
The  party  must  be  able  to  convey  such 
a  title  as  the  other  party  had  a  right  to  ex- 
pect, and  this  is  to  be  determined  by  the 
tair  import  of  the  terms  used  with  reference 
to  the  subject-matter.  Redjield,  J.,  said : 
"  The  contract  is,  not  to  execute  a  deed 
merely,  but  to  conrey,  by  a  deed,  &c.,  a 
certain  tract  of  land.  Could  language  be 
more  explicit  ?  What  is  implied  in  con- 
veying land  ?  Surely,  that  the  title  shall 
be  ccmveyed."  But  it  has  been  held  in 
Ohio,  that  a  contract  for  a  good  title  waa 
discharged  by  a  tender  of  a  quitclaim 
deed,  the  gpwntor  having  the  whole  title. 
Pogh  o.  CtaMMldine,  II  Ohio,  109. 
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lowed,  although  no  good  title  passes,  this  is  a  sufficient  perform- 
ance, (a)  But  if  the  expression  is,^^  a  good  and  sufficient  deed," 
the  deed  must  not  onlj  be  good  and  sufficient  of  itself,  but  it  must 
in  fact  convey  a  good  title  to  the  land,  because  otherwise  it  would 

not  be  sufficient  for  the  purpose  of  tlie  contract.  (6) 
*  657        *  If  the  contract  be  in  the  alternative,  as  to  do  a  thing 

on  one  day  or  another,  or  in  one  way  or  another,  the  right 
of  election  is  with  the  promisor,  if  there  be  nothing  in  the  contract 
to  control  the  presumption,  (c)  ^  It  is  an  ancient  rule,  that  ^^  in 
case  an  election  be  given  of  two  several  things,  always  he  that 
is  the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have 
the  election."  (d)  But  this  same  rule  may  give  the  election  to 
the  promisee,  if  something  must  first  be  done  by  him  to  create  the 


lU^ 


a)    EUU  V.  Hobart,  16  Me.  164;  per  ficient/' when  used  aa  deecriptiTe  of  a  deed, 

~  'd,  J.,  in  Lawrence  v.  Dole,  1 1  Vt.  have  reference  to  the  title  to  be  conyeTed, 

ft54.    In  Tinney  t*.  Ashley,  15  Pick.  546,  and  not  to  the  mere  form  of  the  deed 'see 

the  obligors  undertook  to  execute  and  Fletcher  v.  Button,  4  Corost.  396 ;  Clute 

deliver  a  *'  good  and  sufficient  warranty  v.   Robinson,  8  Johns.   595 ;    Judaon    r. 

deed  "  of  certain  land ;  and  the  court  A«d,  Wass,  1 1  Johns.  525  ;  Stow  i?.  Stevens,  7 

that  the  words  "  good  and  sufficient "  were  Vt.  27.      But  see  Aiken  v.   Sanford,  5 

to  be  applied  to  the  deed  Bud  not  to  the  Mass.  494;  Gazley  v.  Price,   16  Johns, 

title,  and    that    the  condition  was   per-  268;    Parker    i\    Parmele,    20    id.    130; 

formed  by  making  and  delivering  a  deed  Stone  v.  Fowle,  22  Pick.  166.     See  also 

good  and  sufficient  in  point  of  form  to  con-  Tinney  v.  Asliley,  15  Pick.  546,  cited  in 

vey  a  good  title,  the  remedy  for  any  de-  preceding  note.   lu  this  last  case  the  court 

feet  being  upon  the  covenant  of  warranty  lay  considerable  stress  on  the  fact   that 

in  the  deed ;  but  see  next  note.  the  deed  was  to  contain  a  coyenant  of 

(6)  Tremain  v.  Liming,  Wright,  644.  warranty,  which  showed  that  the  party 

It  was  held  that  the  words  "  good  and  intended  to  look  at  that  as  his  muniment 

sufficient  deed  "  meant  a  deed  of  warranty  of  title. 

conveying  a  fee-simple ;  and  a  deed  with-  (c)  Smith   v,  Sanborn,  11    Johns.  59; 

out  warranty,  and  not  signed  by  the  obli-  Layton  v.  Pearce,  Doug.   16,  per  Lord 

ffor's  wife,  was  held  no  compliance  with  Mansfield ;   Small  v.   Qmncy,  4   GreenL 

tne  contract.    In  Hill  v.  Hobart,  16  Me.  497.    In  this  case  A  contracted  to  deliver 

164,  the  contract  was  to  make  and  exe-  "from  one  to  three  thousand  bushels  of 

cute  "  a  good  and  sufficient  deed  to  convey  potatoes,"  and  he  was  allowed  the  right  to 

ike  tide ;  this  was  held  not  to  be  performea  deliver  any  quantity  he  chose  within  the 

unless  a  good  title  passed  by  the  deed,  limits  of  the  contract.    And  see  M'Nitt  r. 

In  this  case  also  the  distinction  in  the  Clark,  7  Johns.  465 ;  IS  Edw.  IV.  4  pi.  12. 

text  was  recognized,  that  if  the  contract  If  the  contract  is  to  do  one  of  two  uiings 

is  for  the  conveyance  of  land,  or  for  a  titU  by  a  given  day,  the  debtor  has  until  that 

to  it,  performance  can  be  made  only  by  day  to  make  his  election ;  but  if  he  suffer 

the  conveyance  of  a  good  title.    But  when  that  day  to  pass  without  performing  either, 

it  stipulates  only  for  a  deed,  or  for  a  his  contract  is  broken  and  his  right  of 

conveyance  by   a  deed   described,  it    is  election  gone.    Choice  v.  Mosely,  1  Bai- 


performed   by  giving  such  a  deed  as  is     ley,  136;  M'Nitt  v.  Clark,  7  Johns.  465. 
described,    however    defective    the    title  id)  Co.  Litt,  145, « 

may  be.    That  the  words  "  good  and  snf-     t?.  Webb,  36  Me.  270. 


^  Monev  lent  **  for  the  term  of  nine  or  six  months"  is  at  the  option  of  the  borrower. 
Reed  v.  kilbnm  Co-operadve  Society,  L.  R.  10  Q.  B.  264»  Brandt  v.  Lawrence, 
1  Q.  B.  D.  344,  decided  that  a  contract  for  the  shipment  of  a  specified  quantity  of  grain, 
"  by  steamer  or  steamers,"  within  a  certain  time,  contemplated  its  shipment  in  paroek, 
and  therefore  the  purchaser  was  bound  to  accept  a  parcel  shipped  in  tune,  although  the 
remainder  was  shipped  too  late.    See  Renter  v.  Sala,  4  C.  P.  D.  339. 
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alternative,  (e)  If  one  branch  of  the  alternative  hecomes  impos- 
sible, so  that  the  promisor  has  no  longer  an  election,  this  does  not 
destroy  his  obligation,  unless  the  contract  expressly  so  provide ; 
but  he  is  now  bound  to  perform  the  other  alternative.  (/)  ^  An 
agreement  may  be  altogether  optional  with  one  party,  and  yet 
binding  on  the  other,  (jj) 

*4.  Of  Part  PERFOBMAirGB.  *  658 

A  partial  performance  may  be  a  defence,  pro  tanto,  or  it  may 
sustain  an  action,  pro  tanto ;  but  this  can  be  only  in  cases 
where  the  duty  to  be  done  consists  of  parts  which  are  distinct 
and  severable  In  their  own  nature,  (A)  ^   and  are  not  bound 

(e)  Chippendale  p.  Thnzston,  4  C.  &  bushelB,  when  com  having  advanced,  he 

P.  98.  refused  to  deliver  the  remainder.      Th€ 

[/)  Stevens  v.  Webb,  7  C.  &  P.  60.  jvry  found  the  cordrcLct  to  be  entire,  but  as 

(o)  Thus,  where  A  ai^reed  to  deliver  the  vendee  had  retained  the  com  deliv- 

to  B  bj  the  Aist  of  May,  from  700  to  ered,  until  aftor  the  expiration  of   the 

1,000  bimrels  of  meal,  for  which  B  agreed  time  for  the  completion  of  the  contract, 

to  pay  on  delivery  at  the  rato  of  six  dol-  •  the  whole  Court  of  King's  Bench  held 

lars  per  barrel,  and  A  delivered  700  bar-  him  liable  for  the  same.    Champion  v. 

rels,  and  also  before  the  day  tendered  to  Short,  1  Camp.  53,  is  to  the  same  effect. 

B  300  barrels  more,  to  make  up  the  1,000  There   the    defendant,    who    resided    at 

barrels,  which  B  refused;  it  was  heid,  Salisbury,  ordered  from  the  plaintiff,  a 

that  B  was  bound  to  receive  and  pay  for  wholesale   grocer   in    London,    **  half   a 

the  whole  1,000  barrels ;  the  delivery  of  chest  of  French  plums,  two  hogsheads  of 

any  Quantity  between  700  and  1,000  bar-  raw  suear,  and  100  lumps  of  white  sugar, 

rels,  being  at  the  option  of  A  only,  and  to  be  aiu  sent  down  without  delay."    The 

for  his  benefit.    DisDorough  o.  Neilson,  3  plums  and  raw  sugar  arrived  nearly  as 

Johns.  Cas.  81.  soon  as  the  course  of  conveyance  would 

(A)  Thus,  in  an  entire  contract  of  sale  permit;  but  the  white  sugar  not  coming 

or  manufacture  of  a  large  quantity  of  an  to  hand,  the  defendant  countermanded  it, 

article  or  articles,  at  an  agreed  price  for  and  gave  notice  to  the  plaintiff,  that  as  he 

each,  the  current  of  authorities  holds,  that  had  wished  to  have  the  two  sorts  of  sugar 

a  delivery  and  acceptance  of  part,  ffives  a  together,  or  not  at  all,  he  would  not  ao- 

right  to  recover  for  that  part,  deducting  cept  of  the  raw.  The  plums  the  defendant 

whatever  damages  the  other  party  sua-  used,  and  this  action  having  been  brought 

tained  bv  the  non-fulfilment  of  the  con-  to  recover  the  price  of  the  plums  and  the 

tract.    Bowker  o.  Hoyt,  18  Pick.  555,  a  raw  sugar,  he  tendered  the  price  of  the 

sale  of  1,000  bushels  of  com  at  85  cents  plums;  and  at  the  trial  the  question  was, 

per  bnshel.     The  plaintiff  delivered  only  whether  he  was  liable  to  pay  for  the  sugar. 

410  bushels,  and  refused  to  deliver  the  And,  per  Jjord  AV/enAorou^A .-"  Where  sev- 

remainder ;  the  vendee  kept  what  he  had  eral  articles  are  ordered  at  the  same  time, 

received,  and  was  held  bound  to  pay  for  it  does  not  follow,  although  there  be  a  sep- 

it,  deducting  his  damages.    Oxendale  v.  arate  price  fixed  for  each,  that  they  oo 

WethereU,  9  B.  &  C.  386,  was  a  sale  of  not  form  one  gross  contract.    I  may  wish 

250  bushels  of  wheat   at  85  cents  per  to  have  articles  A,  B,  C,  and  D,  all  of 

busheL      The  vendor  delivered  only  130  different  sorto  and  of  different  values; 

^  As  where  one  promises  to  return  certain  property  or  its  money  equivalent,  and  the 
former  perishes,  Drake  v.  White,  117  Mass.  10;  or  where  a  physician  agrees  to  form  a 
copartnership  with  another  physician,  or  if  the  latter  withdraws  entirely  m>m  that  "field 
of  practice,'^  to  give  him  a  |>ecnniary  compensation,  and  then  refuses  to  practise  in  co- 
partnership with  him,  Frothinpham  v.  Seymour,  121  Mass.  409. 

s  An  agreement  by  a  preacher  to  allow  one  of  the  sobscribers  to  his  salary  to  par 
the  amount  in  preaching  services  will  discharge  the  society  to  thiU  extent  So  kela  iii 
Glover  v,  Dowagic  Universalist  Parish,  48  Mich.  595. 
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•  669    *  together  by  expressions  giving  entirely  to  the  contract 

It  is  not  enough  that  the  duty  to  be  done  is  in  itself  sever- 
able, if  the  contract  contemplates  it  only  as  a  whole,  (i) 
If  money  is  to  be  paid  when  work  is  done,  and  an  action  be 

bat  without  haring  every  one  of  them  as  good  defence  in  law  to  an  action  for  psti 
I  direct,  the  rest  may  be  useless  to  me.  performance,  are,  perhaps,  contracts  of 
I    therefore    ban^ain    for   them    jointly,  labor  and  service  tor  a  fixied  time.    Here 
Here,  had  the  derondant  given  notice  that  the  current  of   authorities    aerees  that 
he  would  accept  neither  the  plums  nor  part  performance  gives  no  r^ht  to  part 
the  raw  sugar,  as  without  the  white  sugar  compensation,  unless  the  fulfilment  of  the 
they  did  not  form  a  proper  assortment  of  contract  is  prevenlied  by  the  act  of  tbe 
ffoods  for  his  shop,  he  might  not  have  obliffee.    Cutter  r.  Powell,  6  T.  R.  3S0,  i» 
been  liable  in  the  present  action ;  but  he  well  known  as  the  leadinc  case  on  this 
has  completely  rebutted  the  presumption  subject.    There  a  sailor  bad  taken  a  note 
ot  a  joint  contract,  including  all  the  ar-  from  the  master  of  a  vessel  to  pay  him  30 
tides  ordered,  by  accepting  the  plums,  guineas,  *'  provided  he  proceeded^  cotdinwd^ 
and  tendering  payment  zor  them.    There-  and  did  his  duty  as  second  mate  Jrom  Jo- 
fore,  if  the  raw  sugar  was  of  the  quality  maica  to  Liverpooi."     The  saUor  died  on 
agreed  on,  and  was  delivered  in  reason-  the  voyage,  and  his  administrator  was  not 
able  time,  he  is  liable  to  the  plaintiff  for  allowed  to  recover  anything  for  the  ser- 
the  price  of  it."    And  see  Barker  v.  Sut-  vice    actually    performed.     But    as   the 
ton,  1  Camp.  55,  n. :  Bragg  v.  Cole,  6  J.  sailor  was  by  the  contract  to  receive  about 
B.  Moore,  114;  Shaw  v.  Badger,  12  8.  &  four  times  as  much,  provided  he  com- 
R.  275,  recognize  the    same    rule.      In  pleted  the  voyage,  as  was  generally  paid 
Booth  V.  Tyson,  15  Vt.  515,  the  contract  for  the  same  service  without  any  special 
was   to    mould    for  the    defendant    two  contract,  this  fact  might  have  had  much 
hundred  stove  patterns ;  only  a  part  was  influence  upon  the  court  in  determining 
ever  made,  which    the    defendant    used  this  contract  to  be  entire  and  not  appor- 
and  disposed  of,  <u  they  were  made.    The  tionable.    But  in  this  country,  sickness  or 
plaintiff  gave  up  the    contract  without  death  of  the  laborer  has  been  frequently 
completing  it;    but   he  was  allowed  to  held  a  sufficient  excuse  for  non-perform- 
recover  on  a  quantum  meruit,  deducting  ance  of  the  whole  contract,  and  the  la- 
the damages  to  the   other  party.       In  borer,  or  his  administrator,  may  recover 
Mavor  v.  ^yne,  3  Bing.  235,  also,  it  was  for  the  service  actually  rendered.    Fenton 
heldf  that  a  contract  to  publish  a  work  in  v.  Clark,  1 1  V t.  557  ;  Dickey  v.  Linscott, 
numbers,  at  so  much  a  numftrr,  meant  that  30  Me.  453;  Fuller  v.  Brown,   11   Met 
each  number  should  be  paid  for  as  deliv-  440.     The  same  rule  has  been  applied 
ered.    Shipton  v.  Cason,  5  B.  &.  C.  378,  where  the  non-performance  was  caused  by 
hM»  also,  that  an  acceptance   of   part  the  act  of  law.    Jones  v,  Judd,  4  Comst 
under  an  entire  contract,  gives  a  right  of  412.     See  arUe,  p.  *38,  n.  (j).    Although 
action  for  such  part,  although,  in  accord-  in  the  same  courts  the  general  rule  is 
ance  with  the  suggestions  in  that  case,  it  fully    recognized    and    constantly    acted 
may  be  (questioned  whether  the  plaintiff  upon,  that  part  performance  of  such  a 
can  sustain  an  action  for  part,  until  after  contract  gives  no  right  to  part  payment, 
the  expiration  of  the  time  for  the  delivery  if  the  non-performance  is  voluntary  on 
of  the  whole ;  for  perhaps  the  vendee  may  the  part  of  the  plaintiff,  and  not  caused 
conclude  to  return  what  he  has  received  by  the  defendant  or  by  an  act  of  God. 
unless  the  whole  is  delivered,  which  can-  liSee  St.  Albans  St.  Co.  v.  Wilkins,  8  Vt 
not  be  known  until  the  time  has  expired.  54 ;  Hair  v.  Bell,  6  Vt.  35  ;  Philbrook  r. 
See  Waddington  v,  Oliver,  5  B.  &  F.  61.  Belknap,  6  Vt.  383;  Brown  v.  Kimball, 
The  New  York  courts  adopt  a  different  12  Vt.  617 ;  Ripley  v.  Chipman,  13  Vt 
doctrine,  and  hold,  thai;  part  performance,  268 ;  Stark  v.  Parker,  2  Pick.  267  ;  01m- 
although  accepted,  furnishes  no  ground  stead  v.  Beale,  19  Pick.  528.     And  see 
of  recovery  pro  tanto,  and  repudiate  the  ante,  p.* 36,  n.  {g)  and  ante,  p.  *523, n.  (i). 
doctrine  of  Oxendale  v.  Wetherell,  tupra ;  So  if  rent  is  to  be  paid  quarterly,  and 
Champlin  v.  Rowley,  13  Wend.  285, 18  id.  durinff  a  quarter  the  lessee  delivers  up 
187;  Mead  v.  Degolyer,  16  Wend.  632;  and  the  lessor  accepts  possession  of  the 
Paige  V.  Ott,  5  Denio,  406 ;  McKnight  v,  premises,  without   anytoing  said    about 
Dunlop,  4   Barb.  36 ;    and   see  ante,  .p.  rent  pro  rata,  none  is  payabte.    Grimman 
*  523,  n.  (t).  V.  Legge,  8  B.  &  C.  324 ;  and  see  Badeley 
|t)  The  most  frequent  cases  where  the  r.  Vigurs,  4  Ellis  &  B.  71,  26  £ng.  L.  i 
entirety  of  a  contract  is  sustained  as  a  £q.  144. 
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brought  for  the  money,  non-performance  of  the  work  is  of  course 
a  good  defence  ;  but  if  there  is  a  part  performance,  and  this  is  a 
performance  of  the  whole  substance  of  the  contract,  and  an  omis- 
sion only  of  what  is*  incidental  and  unimportant,  (j)  it  is  a  suf- 
ficient performance ;  but  the  contract  may  expressly  and  in  special 
terms,  provide  that  these  formal,  incidental,  and  non-essential 
parts  shall  be  done,  and  then  they  are  made  by  the  parties 
matters  of  substance.  Thus,  if  the  time  be  set  in  *  which  *  660 
certain  work  is  to  be  done,  it  is  not  in  general  so  far  of  the 
substance  of  the  contract,  that  if  the  work  be  done,  but  not  until 
some  days  later,  no  compensation  will  be  recovered  ;  but  an  action 
for  the  price  will  be  sustained,  leaving  the  defendant  to  show  an 
injury  he  has  sustained  by  the  delay,  and  use  it  in  reduction  of 
damages,  by  way  of  set-off,  or  to  sustain  a  cross  action  according 
to  the  circumstances  of  the  case.  (K)  But  if  the  parties  see  fit  to 
stipulate  in  unequivocal  language  that  no  money  shall  be  paid  for 
the  work  unless  it  is  done  within  a  fixed  time,  both  parties  will 
be  bound  by  their  agreement.  (Z)  Although  we  shoidd  say  that 
even  then  the  promisee  would  not  be  permitted  to  receive  and 
retain  the  work  after  the  due  time  of  delivery,  and  make  no 
compensation.  Either  his  acceptance  would  amount  to  a  waiver 
of  the  condition  of  time,  or  the  other  party  might  have  his  action 
on  a  quantum  meruit. 


Ij)  Thus,  in  GiUmiin  v.  HaU,  11  Vt. 
510,  A  contracted  to  bnild  $60  worth  of 
stone-waU  for  B,  of  a  given  lengthy  height, 
and  tkidcneu.  He  built  a  wall  worth  $60, 
but  in  some  parts  it  was  not  of  the  given 
height,  the  deficiency  being  made  up  in 
extra  length.  He  was  allowed  to  recover 
on  a  muudum  mentit,  on  the  ground  that 
there  had  been  a  sulmtantial  compliance. 
See  also  Chambers  v.  Jaynes,  4  Barr,  39, 
that  a  substantial  bond  Jvie  compliance  is 
all  that  is  necessary.  And  see  ante,  p. 
•  523,  n.  (i ). 

(k)  Thus  in  Lucas  p.  Godwin,  3  Bing. 
N.  C.  737,  A  contracted  to  finish  some 
cottages  by  the  10th  of  October.  They 
were  not  finished  until  the  15th.  The 
defendant  then  accepted  them,  and  he 
was  held  bound  to  pay  on  a  quantum  vale- 
bant. See  also  Porter  v.  Stewart,  2  Aik. 
417;  Warren  v.  Mains,  7  Johns.  476; 
IdBdsej  V.  Gordon,  13  Me.  60 ;  Smith  v. 


Gu^rty,  4  Barb.  614.  But  in  most  or  all 
of  these  cases  it  is  to  be  noted,  that  there 
had  been  an  acceptance  by  the  defendant 
after  the  time  stipulated  m  the  contract. 
See  ante,  p.  «  523,  n.  (t). 

(/)  Kent  V.  Humphreys,  13  HI.  573; 
Westerman  v.  Means,  12  Penn.  St.  97; 
Liddell  v.  Sims,  9  Sihedes  &  M.  596  ;  Ty- 
ler r.  McCardle,  id.  230.  In  Sneed  v. 
Wiggins,  3  Ga.  94,  A  recovered  two 
judgments  against  B,  who  beine  about  to 
apiMal,  A  agreed  in  writing,  that  if  he 
would  not  appeal,  he  (A)  would  give  cer- 
tain time  for  the  payment  of  the  amount 
due  by  instalments,  "  provided  that  if  any 
of  the  instalments  should  not  be  paid  at 
the  time  specified,  then  A  should  proceed 
with  his  execution."  Hdd,  that  time  was 
of  the  essence  of  the  contract ;  and  that 
B  having  foiled  to  pay  one  of  the  instal- 
ments when  due,  was  not  entitled  to  relief 
in  equity. 
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&.  Or  THB  Tium  ow  Pbkformavob. 

If  the  contract  specifies  no  time,  the  law  implies  that  it  shall  be 
performed  within  a  reasonable  time ;  (m)  and  will  not  per- 
*  661    mit  *  this  implication  to  be  rebutted  by  extrinsic  testimony 
going  to  fix  a  definite  term,  because  this  yaries  the  con- 
tract, (n)     What  is  a  reasonable  time  is  a  question  of  law.  (o) 


(m)  SanBom  v.  Rhodes,  8  Scott,  544. 
In  this  cue  the  defendant  put  np  property 
for  sale  by  public  auction  on  tne  18th 
September,  subject  (amongst  others)  to 
the  following  conditions:  that  the  pur- 
chaser should  pay  down  a  deposit  oi  10 
per  cent,  and  sign  an  agreement  for  pay- 
ment of  the  remainder  of  the  purchase- 
money  on  or  before  the  28th  November ; 
that  a  proper  abstract  should  be  delivered 
within  fourteen  days  from  the  day  of  the 
sale,  and  a  good  title  deduced  at  the  ven- 
dor's expense,  having  regard  to  the  condi- 
tions ;  the  conveyance  to  be  prepared  by 
and  at  the  expense  of  the  purchaser,  and 
left  at  the  office  of  the  veuaor's  solicitors 
for  execution  on  or  before  the  10th  No- 
vember; and  that  all  objections  to  the 
title  should  be  communicated  to  the  ven- 
dor's solicitors  within  twenty-eight  days 
after  the  delivery  of  the  abstract.  In  an 
action  by  the  purchaser  to  recover  back 
the  deposit,  on  the  ground  that  the  vendor 
had  not  deduced  a  eood  title  by  the  28th 
of  November :  Held,  on  special  demurrer, 
that  the  declaration  was  bad  for  not  aver- 
ring that  a  reasonable  time  for  deducing  a 
good  title  had  elapsed  before  the  com- 
mencement of  the  action,  the  conditions 
of  sale  naming  no  specific  time  for  thai 

Surpose.  Tindal,  C.  J.,  said:  "There 
oes  not  appear  on  the  face  of  the  decla- 
ration to  have  been  any  express  stipula- 
tion that  the  vendor  should  deduce  a  good 
title  b^  any  specific  time ;  and,  if  no  ex- 
press time  was  stipulated,  the  law  will  in 
this,  as  in  every  other  case,  imply  that  a 
reasonable  time  was  intended.  IniEismuch, 
however,  as  it  is  not  alleged  in  the  decla- 
ration that  a  reasonable  time  for  deducing 
a  good  title  had  elapsed,  I  think  the  de- 
murrer must  prevau,  and  consequently, 
that  the  defendant  is  entitled  to  judg- 
ment." Atwood  ».  Cobb,  16  Pick.  227; 
Roberts  v,  Beatty,  2  Penn.  63 ;  Philips  v. 
Morrison,  3  Bibb,  105;  Cocker  r.  Frank- 
lin Man.  Co.  3  Sumner,  530 ;  Atkinson  v. 
Brown,  20  Me.  67.  And  see  ante,  p.  *  535, 
n.  (c). 

(n)  ShaWf  C.  J.,  in  Atwood  v.  Cobb,  16 
Pick.  227.  Unless  it  be  in  connection 
with  other  facts,  as  tending  to  show  what 

794 


is  a  reasonable  time  under  the  cticam- 
stances  of  the  case.  Cocker  v.  Franklin 
Man.  Co.  3  Sumner,  530 ;  Davis  r.  TaUcut, 
2  Kern.  184 ;  Ellis  v.  Thompson,  3  M.  & 
W.  445.    And  see  ante,  p.  *  552,  n.  (e). 

(o)  Stodden  r.  Harvey,  Cro.  Jac.  204, 
where  the  court  kddy  that  the  executor  of 
a  lessee  for  life  had  a  reasonable  time 
after  his  death  to  remove  his  gooda,  and 
that  six  days  was  reasonable.  So  in  Ellis 
r.  Paige,  1  Pick.  43,  it  was  considered  as  a 
question  for  the  court,  what  was  a  reason- 
able time  for  a  tenant  at  will  to  quit  after 
receiving  notice,  and  that  ten  days  were 
not  enough.  And  where  the  malier  of  a 
note  deposited  goods  with  the  holder  to  be 
sold  to  pay  it,  the  court  held,  that  a  sale 
several  years  afterwards  was  not  witliin  a 
reasonable  time.  Porter  v.  Blood,  5  Pick. 
54.  Likewise  in  I>oe  v.  Smith,  2  T.  R. 
436,  where  a  lessor  reserved  in  the  lease 
a  right  for  his  son  to  terminate  the  lease, 
and  to  take  possession  upon  comine  of 
age,  the  court  determined,  that  a  wees  or 
a  fortnight  after  coming  of  age  would 
have  been  a  reasonable  time,  but  that  a 
year  was  not.  On  the  same  principle  it 
has  been  l^dd  to  be  a  question  for  the  court, 
whether  notice  of  abandonment  was  given 
within  a  reasonable  time  after  inteUigence 
of  the  loss,  and  that  five  days  was  an  un- 
reasonable delay.  Hunt  &.  Royal  Exch. 
Ass.  Co.  5  M.  &  S.  47.  In  Atwood  r. 
Clark,  2  Greenl.  249,  the  purchaser  of  a 
crate  of  ware  was  to  furnish  the  vendor 
with  a  list  of  the  broken  articles ;  and  it 
was  held,  that  the  court  must  decide 
whether  it  was  or  was  not  done  in  a  rea- 
sonable time.  See  also  Murry  p.  Smith, 
1  Hawks,  41 ;  Kingsley  v.  Wafiis,  14  Me. 
57.  It  is  not  always  a  question  for  the 
court  what  is  reasonable  time ;  for  if  the 
facts  are  not  clearly  established,  or  if 
the  question  of  time  depends  upon  other 
controverted  facts,  or  wnere  the  motives 
of  the  party  enter  into  the  question,  it  has 
been  said  that  the  whole  must  necessarily 
be  submitted  to  a  jury.  Hill  o.  Hobazt, 
16  Me.  164;  Greene  v.  Dingley,  24  Me. 
131.  See  also  Cocker  v.  Fnnklin  Man. 
Co.  3  Sumner,  530,  and  Ellis  v.  Thomp- 
son, 3  M.  &  W.  445,  for  instances  of  rea- 
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And  if  the  contract  specify  a  place  in  which  articles  shall  be  deliv- 
ered, but  not  a  time,  this  means  that  they  are  deliverable  on  de- 
mand ;  but  the  demand  must  be  sufficient  to  enable  the  promisor 
to  have  the  articles  at  the  appointed  place  with  reasonable  conven- 
ience, (jt?)  If  any  period,  as  a  month,  be  expressed,  the  promisor 
has  a  right  to  the  whole  of  it.  There  is,  perhaps,  no  exact  defini- 
tion, and  no  precise  standard  of  reasonable  time.  The  true 
rule  *  must  be,  that  that  is  a  reasonable  time  which  pre-  *  662 
serves  to  each  party  the  rights  and  advantages  he  possesses, 
and  protects  each  party  from  losses  that  he  ought  not  to  suffer. 
Thus,  in  a  case  of  guaranty,  if  the  principal  fails  to  pay  when  he 
should,  the  guarantor  must  be  informed  of  the  failure  within  a  rea- 
sonable time ;  that  is  to  say,  soon  enough  to  ^ve  him  such  opportu- 
nities as  he  ought  to  have  to  save  himself  from  loss.  If,  therefore, 
the  notice  be  delayed  but  a  short  time,  but  by  reason  of  the  delay 
the  guarantor  loses  the  opportunity  of  obtaining  indemnity,  and  is 
irreparably  damaged,  he  would  be  discharged  from  his  obligation. 
But  if  the  delay  were  for  a  long  period,  for  months,  and  possibly 
for  years,  and  it  was  nevertheless  plear  that  the  guarantor  could 
have  derived  no  benefit  from  an  earlier  notice,  the  delay  would  not 
impair  his  obligation,  (j^)  And  if  the  time  be  fixed  by  reference 
to  a  future  event,  the  promisor  has  a  right  to  all  the  time  requisite 
for  the  happening  of  that  event  in  the  fullest  and  most  perfect 
manner,  (r) 

Whether  in  computing  time,  the  day  when  the  contract  is  made 
shall  be  included  or  excluded,  has  been  much  disputed.  It  has  been 
thought  that  this  might  be  made  to  depend  on  the  very  words,  as 
that  ^^  in  ten  days  "  includes  the  day  of  the  making,  and  "  in  ten 
days  from  the  day  of  the  date,"  excludes  it,  while  "  ten  days  from 
the  date  "  is  uncertain.  The  later  cases,  however,  seem  to  establish 
the  principle,  that  a  computation  of  this  kind  shall  always  conform 
to  the  intention  of  the  parties,  so  far  as  that  can  be  ascertained 
from  the  contract,  aided  by  admissible  evidence,  (s)     If,  however, 

•onable  time  decided  b^  the  jury.  In  Howe  (r)  Howe  v.  Hnntington,  Ifi  Me.  350. 

V.  Uantiogton,  15  Me.  350,  ShevUy,  J.,  \s)  Pagh  v.  Leeds,  Cowp.  714,  is  the 

enamerates  several  cases  where  this  ques-  leading  case  upon  this  point.    There,  one 

tion  is  for  the  jury.    And  see  ante,  p.*  535,  Godolphin  Edwards,  under  a  power  re- 

n.  {d).  served  in  his  marriage  settlement  to  lease 

(d)  Rossell  V.  Ormsbee,   10  Vt.  274.  for  twentj-one  years  in  potaeuion^  but  not 

And  see  Bailej  v.  Simonds,  6  N.  H.  159.  in  reversion^  granted  a  lease  to  his  only 

(o)  Clark  v.  Remington,  11  Met.  361 ;  daughter  for  twenty-one  years,  to  com- 

Crart  v.  Isham,  13  Conn.  28;  Thomas  v.  mence  Jrom  the  day  of  the  date;  and  the 

Davis,  14  Pick.  353 ;  Talbot  v.  Gray,  18  question  was  whether  this  was  a  lease  in 

Pick.  584.  posseasioo  or  in  reversion.    The  court  hM, 
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*  668    there  is  nothing  in  the  *  language  or  subject-matter  of  the 
contract,  which  clearly  indicates  the  intention  of  the  parties, 
time  should  be  computed  exclusive  of  the  day  when  the  contract 
was  made,  (t)  ^ 

that  the  word  "  from "  ma^  mean  either  power,  and  the  power  reqiiiies  that  the 

indtmve  or  exdusioe,  acoordmg  to  the  cod-  lease  should  be  a  lease  in  pouemion.     The 

text  and  sabject-matter ;  and  should  be  so  Talidity  of  it  depends  upon  its  bein^  in 

construed  as  to  effectuate  the  deeds  of  par-  possession ;  and  it  is  matde  as  a  provision 

ties,  and  not  destroy  them,  and  therefore  for  an  only  daughter.    He  must  therefore 

that  in  this  case  it  should  be  construed  as  irUend  to  make  a  good  lease.    The  expre»- 

induiive.     Lord  Mansfield,  in  delivering  sion,    then,   compared  with  the  ciivum- 

the  judgment  of  the  court,  said :  "  The  stances,  is  as  strong  in  respect  of  what  his 

question  is,  'whether  this  be  a  lease  in  intention  was,  as  if  he  had  said  in  express 

poueision  t  *     And    it    turns    upon  this :  words,  "  I  mean  it  as  a  lease  in 


'  Whether  to  commence  from  the  day  of  sion.'  '  I  mean  it  shall  be  so  constined.' 
the  dale  in  this  deed,  is  to  be  construed  If  it  is  so  construed,  the  word  \from. '  must 
inclutice  or  exclusive  of  the  dav  it  bears  be  indutioe.  This  construction  is  to  sup- 
date  ? '  I  will  first  consider  it  as  sup-  port  the  deed  of  parties,  to  give  effect  to 
posing  this  a  new  question,  and  that  there  their  intention,  and  to  protect  propertj. 
never  bad  existed  any  litigation  concerning  The  other  is  a  subtlety  to  overturn  prop- 
it.  In  that  light,  the  whole  will  turn  upon  erty,  and  to  defeat  the  intention  of  parties, 
a  point  of  construction  of  the  particle  without  answering  any  one  good  end  or 
'from.*  The  power  requires  no  precise  purpose  whatsoever.  And  though  courts 
form  to  describe  the  commencement  of  the  of  justice  are  sometimes  obliged  to  decide 
lease ;  the  law  requires  no  technical  form,  against  the  convenience,  and  even  against 
All  that  is  required  is  only  enough  to  show  the  seeming  richt,  of  private  persons,  vet 
that  it  is  a  lease  in  possession,  and  not  in  it  is  always  in  favor  of  some  great  ptAlic 
reversion ;  and  therefore,  if  the  words  used  benefit.  But  here,  to  construe  '  from  the 
are  sufficient  for  that  purpose,  the  lease  day  of  the  date,'  to  be  fxcUuive,  can  only 
will  be  a  good  and  valid  lease.  In  g^ram-  be  to  defeat  the  intention  of  the  parties, 
matical  strictness,  and  in  the  nicest  pro-  If  such  a  construction  were  right,  it  would 
priet^  of  speech  that  the  English  language  hold  good,  supposing  the  lesMe  had  laid 
admits  of,  the  sense  of  the  word  *Jrom  *  out  ever  so  much  money  upon  the  estate ; 
must  always  depend  upon  the  context  and  and  all  would  be  alike  defeated  by  a  mere 
tubject-matter,  whether  it  shall  be  construed  blunder  of  the  attorne  v  or  his  derli.  There- 
indusive'oT  exclutive  of  the  ttrminu$  a  quo:  fore,  if  the  case  stood  clear  of  every  ques- 
and  whilst  the  gentlemen  at  the  bar  were  tion  or  decision  which  has  existed,  it 
arguing  this  case,  a  hundred  instances  or  could  not  bear  a  moment's  argument." 
more  occurred  to  me,  both  in  verse  and  His  lordship  then  proceeded  to  a  minute 
prose,  where  it  is  used  both  inclusively  and  examination  of  the  cases  in  their  ehrono- 
exclusively.  If  the  parties  in  the  present  logical  order ;  and  concluded  that  they 
case  bad  added  the  word  '  inclusive,'  or  were  "  yet  and  no,  and  a  medium  between 
'  exclusive,'  the  matter  would  have  been  them,"  and  stood  little  in  the  way, "  aa 
very  clear.  If  they  had  said  '  from  the  binding  authorities,  against  justice,  reason, 
day  of  the  date  indutivt*  the  term  would  and  common  sense."  So  in  Lester  r.  Gar- 
have  commenced  immediately ;  if  thev  had  land,  15  Yes.  248,  it  was  said  to  depend 
said  '  from  the  day  of  the  date  exduetve*  it  upon  the  reason  of  the  thing,  according  to 
would  have  commenced  the  next  day.  But  circumstances,  whether  the  day  should  be 
let  us  see  whether  the  context  and  subject-  included  or  excluded.  And  see  Phelan  r. 
matter  in  this  case  do  not  show  that  the  Douglass,  11  How.  Fr.  Kep.  193. 
construction  here  should  be  indusice,  as  {t)  Bigelow  r.  Willson,  1  Pick.  485. 
demonstrably  as  if  the  word  '  inclusive '  In  this  case  it  was  held,  that,  in  computing 
had  been  added.  This  is  a  lease  made  the  time  allowed  by  St.  1815,  c.  137,  §  1, 
under  a  power :  the  lease  refers  to  the  for  redeeming  a  right  in  equity,  sold  on 

1  In  computing  time  from  the  date,  or  from  the  dsy  of  the  date,  or  from  a  certain 
act  or  event,  the  day  of  the  date  is  to  be  excluded,  unless  a  diflerent  intention  is  mani- 
fested by  the  instrament  or  sutute  under  which  the  question  arises.  Bemis  v.  Leonard, 
118  Mass.  502.  In  this  esse  (7ray,  C.  J.,  elaborately  reviews  all  the  authorities  on  this 
question.  The  word  "until  "  ordinarily  includes  the  day  to  which  it  relates,  but  thia 
construction  yields  to  the  manifest  intention  of  the  parties.    Kendall  v.  Kingsley,  ISO 

796 


CH.  m.j 


DBFENCB3. 


664 


*  Generally,  where  the  party  whose  mterests  tiie  compu-  *  664 
tation  a£Fects,  is  not  the  one  who  may  determine  when  the 
erent  shall  happen,  the  longest  time  is  given  him,  and  therefore 
the  day  of  the  making  is  excluded,  (u)  If  the  contract  refers  to 
^^  the  day  of  the  date,"  or  ^^  the  date,"  and  expresses  any  date,  this 
day,  and  not  that  of  the  actual  making,  is  taken.  But  if  there  is 
in  the  contract  no  date,  or  an  impossible  date  —  as  if  a  thing  is 


execution,  which  is  "  within  onejear  from 
the  time  of  executing,  by  the  ofl^er  to  the 
purchaser,  the  deed  thereof/'  the  day  on 
which  the  deed  is  executed  is  to  be  ex- 
cluded. And  WUde,  J.,  in  delivering  the 
opinion  of  the  court,  said,  "Before  the 
case  of  Pugh  r.  The  Duke  of  Leeds,  aU 
the  cases  agree  that  the  words, '  from  the 
daj  of  the  date,'  are  words  of  exclusion. 
So  plain  was  this  meaning  thonsht  to  be, 
that  leases  depending  on  this  rate  of  con- 
struction were  uniformly  declared  void, 
against  the  manifest  intention  of  the  par- 
ties. Of  this  doctrine,  thus  applied,  Ix)rd 
MoH^fieid  very  justly  complains ;  not,  how- 
ever, on  the  ground  that  the  general  mean- 
ing of  the  words  had  been  misunderstood, 
but  because  the  plain  intention  of  the  par- 
ties to  the  contract  had  been  disregarded. 
All  that  was  decided  in  that  case  was,  that 
'  from  the  day  of  the  date '  might  include 
the  day,  if  such  was  the  clear  intention  of 
the  contracting  parties ;  and  not  that  such 
was  the  usual  signification  of  the  words. 
I  think,  therefore,  we  are  warranted  b^ 
the  authorities  to  say,  that  when  time  is 
to  be  computed  from  or  after  the  day  of  a 
given  date,  the  day  is  to  be  excluded  in 
the  computation ;  and  that  this  rule  of 
construction  is  never  to  be  rejected,  unless 
it  appears  that  a  different  computation 
was  intended.  So  also  if  we  consider  the 
question  independent  of  the  authorities,  it 
seems  to  be  im^possible  to  raise  a  doubt. 
No  moment  of  time  can  be  said  to  be  after 
any  gpven  day,  until  that  day  is  expired." 
See  also  Pellew  v.  Wonford,  9  B.  &  C. 
134,  where  the  clause  "two  days  afler" 
a  certain  day  was  held  to  exclude*  that 
day.  A  sensible  criterion  seems  to  be  to 
reduce  the  time  to  one  day,  and  see  whether 
yon  do  not  obtain  an  absurdity,  unless  yon 
exclude  the  first  day ;  and  yon  must  mive 
the  same  rule  whatever  be  the  number  of 
days.  This  was  the  rule  adopted  in  Webb 
17.  Fairmaner,  3  M.  &  W.  473,  where  goods 


were  sold  on  the  5th  of  October  to  be  paid 
Jbr  in  two  months.  It  was  held,  that  no  suit 
could  be  sustained  until  after  the  expira- 
tion of  the  5th  of  December  following. 
And  see,  to  the  same  effect,  Bigelow  r. 
Willson,  tupra  ;  Hardy  v.  Ryle,  9  B.  &  C. 
603.  Rex  V.  Adderley,  2  IX>ug.  463,  was 
decided  on  a  particular  ground,  under  a 
statute  in  favor  of  sheriffs,  and  cannot  be 
considered  as  laying  down  any  general 
rule.  It  is  true  that  in  Glassington  o. 
Rawlins,  3  East,  407,  the  first  day  seems 
to  have  been  included ;  but  there  the  party 
lay  in  prison  on  the  day  he  went  tnere, 
and  also  a  portion  of  each  of  the  twenty- 
eight  days  necessary  under  the  statute  to 
amount  to  an  act  of  bankruptcy  ;  and,  as 
the  law  takes  no  cognizance  of  a  part  of 
a  day,  the  case  does  not  upon  careful 
examination  conflict  with  the  rule  in  the 
text,  namely,  to  regard  the  first  day  as 
excluded.  Rex  v.  Cum  berland,  4  Nev.  & 
M.  378,  is  to  the  same  effect.  See  Wil- 
kinson v.  Gaston,  9  Q.  B.  141 ;  Gorst  v. 
Lowndes,  1 1  Sim.  434 ;  Farwell  r.  Rogers, 
4  Gush.  460;  Judd  v.  Fulton,  10  Barb. 
117 ;  Bissell  r.  Bissell,  11  id.  96;  Thomas 
V.  Afilick,  16  Peun.  St.  14,  overruling 
Go8wiler*s  Estate,  3  Penn.  200 ;  4  Kent^ 
Gom.  p.  95,  n.  (a) ;  Blake  t;.  Crowninshield, 
9  N.  H.  304 ;  Ewing  v.  Bailey,  4  Scam. 
420;  Preebrey  v.  Wffliams,  15  Mass.  193; 
Weeks  v.  Hull,  19  Gonn.  876 ;  Sands  v. 
Lyon,  18  Gonn.  28 ;  A  very  v.  Stewart,  2 
Gonn.  69  ;  Wizgin  v.  Peters,  1  Met.  127 ; 
Gornell  v,  Motuton,  3  Denio,  12. 

(u)  Lester  v.  Garland,  15  Yes.  248, 
156;  Pellew  v.  Wonford,  9  B.  &  G.  134, 
144,  per  Lord  Tenierden,  So  the  phrase 
"  until  a  certain  day,"  has  been  held  to  ex- 
clude that  day.  wicker  v.  Norris,  Gas. 
temp.  Hardw.  108.  But  it  may  admit  of 
a  different  interpretation  according  to  the 
subject-matter  and  context.  Rex  o.  Ste- 
vens, 5  East,  344. 


Mass.  94.  Under  the  U.  S.  Ber.  Sla.  |  9044,  an  attachmeiit,  made  on  September  9th, 
was  held  to  be  dissolyed  by  an  assignmeot  in  bankmptey  under  a  pedUon  filed  on  the 
Janoarr  9th  following.  Bkhards  v.  Glark,  124  Mast.  491.  following  Dntcher  v.  Wright, 
94  U.  8.658.  See  Blaokman  v.  Nearing,  48  Gonn.  56 ;  Boehoer  o.  Knickerbocker  W 
Go.  63  N.  Y.  lOa 
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required  to  be  done  within  ^^  ten  days  from  the  date/'  and  the  con- 
tract was  not  made  until  twenty  days  from  the  expressed  date, 
then  the  day  of  the  actual  making  will  be  understood  to  be  m^mt 

by  the  day  of  the  date,  (t;)  The  expression  ^^  between  two  days'' 
excludes  both,  (w) 

(v)  Styles  V.  Wardle,  4  B.  &  C.  908.  '  If  an  indentnie  of  lease  bear  date  which 

This  was  an  action  of  covenant  on  an  in-  is  void  or  impossible,  as  the  30th  of  Feb- 

dentnre,  dated  the  24th  December,  1822,  mary,  &c.,  if  in  this  case  the  term  be 

whereby  the  plaintiff,  in  consideration  of  limited  to  begin  from  the  date,  it  shall 

JC924,  leased  to  the  defendant  a  house  and  begin  from  the  delivery,  as  if  there  had 

premises  for  ninety-seven  years ;  subject  been  no  date  at  all.'    In  Armit  r.  Breame, 

to  an  agreement  for  an  underlease  to  A  2  Ld.  Raym.   1082,  it  is  said :  *  If  the 

for  twenty-one  years ;  and  the  defendant  award  had  no  date,  it  must  be  computed 

covenanted,  that  he  Would,  within  twenty-  from  the  delivery,  and  that  is  one  sense  of 

four  calendar  months  then  next  after  the  dolus.'     The  question  here  is.  What  in 

date  of  the  indenture,  procure  A  to  ac-  this  covenant  is  the  meanine  of  daiusf 

cept  a  lease  of  the  premises  for  the  term  I  consider  that  a  party  execntmg  a  deed 

of  twenty-one  years  from    Christmas-day,  agrees  that  the  date  therein  mentioned 

1821 ;  and  that,  in  case  A  would  not  ac-  shall  be  the  date  for  purposes  of  compu- 

cept  the  lease,  that   he,  the  defendant,  tation.      It  would  be  very  dangerous  to 

would,  within  one  calendar  month  next  allow  a  different  construction  of  the  word 

after  the  expiration  of  the  said  twenty-  date ;  for  then,  if  a  lease  were  executed 

four  calendar  months,  pay  to  the  plaintiff  on  the  30th  of  March,  to  hold  from  the 

a  certain  sum  of  money.    The  declaration,  date,  that  being  the  25th,  and  the  tenant 

after  setting  forth  the 'indenture  as  above,  were  to  enter  and  hold  as  if  from  that 

assigned  as  a  breach  that  the  defendant  day,  yet,  after  the  expiration  of  the  lease, 

did  not  procure  A  to  accept  of  said  lease  he  mi^ht  defeat  an    eje<*tment    on    the 

within  said  twenty-four  calendar  months,  ground  that  the  lease  was  executed  on  a 

nor  pay  the  said  sum  of  money  within  one  day  subsequent  to  the  25th  of  March,  and 

calendar  month  after  the  expiration  of  that  he  did  not  hold  from  that  day.      All 

said  twenty-four  calendar  months.      The  the  authorities  ^ve  a  definite  meaning  to 

defendant  pleaded,  that  the  indenture  was  the  word  date  m  general,  but  show  that 

not  in  fact  executed  and  delivered  until  it  may  have  a  different  meaning  when 

the  8th  of  April,  1823;  and  that  at  the  that  is  necessary, «/ res  ra/eaf.    It  has  been 

time  of  the  commencement  of  the  action,  said  that  the  computation  could  not  have 

twenty-five    calendar    months    had    not  been  intended  to  te  made  from  the  date, 

elapsed  from  the  time  of  the  execution  of  if  the  twenty-four  months  had  elapsed 

the  indenture.      To  this  plea  the  plaintiff  before  the  execution  of  the  deed.      That 

demurred,  and  the  court  sustained   the  may  be  true,  for  then  the  intention  of  the 

demurrer.  Bay/e*^,  J.,  said :"  The  question  parties,  that  the  computation  should  not 

in  this  case  is  simply  as  to  the  construe-  oe  made  from  the  date,  would  have  becm 

tion  to  be  put  upon  the  words  of  this  deed,  apparent    Here  the  meaning  of  the  deed 

A  deed  has  no  operation  until  delivery,  is  plain,  and  according  to  that  a  breach  of 

and  there  may  be  cases  in  which,  vt  res  covenant  was  committed  before  the  com- 

txdeat,  it  is  necessaiy  to  construe  date  mencement  of  the  action.     The  plea  is 

delivery.      When  there  is  no  date,  or  an  therefore  bad." 

impossible  date,  that  word  must  mean  (w)  Therefore,  a  policy  of  insurance 

delivery.      But  where  there  is  a  sensible  on  goods  to  be  shipped  hetween  "  Febroaij 

^te,  that  word  in  other  parts  of  the  deed  Ist  and  July  15th     does  not  cover  soods 

means  the  day  of  the  date,  and  not  of  the  shipped  on  the  15th  of  July.     Atkins  r. 

delivery.      This  distinction  is  noticed  in  Boylston  Fire  and  Marine  Ins.  Co.  5  Met. 

Co.  Litt.  46    6,  where  it  is  said :  <  If  a  439.      In  this  case    fVitde,  J.,  said :  "  The 

lease  be  made  by  indenture  bearing  date  construction  of  the  policy  seems  to  de- 

26th  of  May,  to  hold,  &c.,  for  twenty-one  pend  wholly  on  the  true  meaning  of  the 

years  from  the  date,  or  from  the  day  word  'between.*     This  preposition,  like 

of  the  date,  it  shall  begin  on  the  27th  many  other  words,  has  various  meanings  ,* 

day  of  May.     If  the  lease  bears  date  and  the  question  is,  In  what  sense  was  it 

the  26th  of  May,  to  have,  &c.,  from  the  used  in  the  present  policy  ?    The  most 

making  hereof,  or  from    henceforth,  it  common  use  of  the  word  is  to  denote  as 

shall  Mgin  on  the  day  on  which  it  is  de-  intermediate  space  of  time  or  place,  and 

livered,  Sue.*     And  uterwaids  it  is  said :  the  defendant's  counsel  contends  that  it 
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*  The  rule  which  makes  notes  which  become  due  on  Sun-  *  665 
day,  without  grace,  payable  on  the  Monday  following,  ap- 
plies to  all  *  contracts ;  thus,  where  a  policy  of  insurance  *  666 
was  conditioned  for  payment  on  or  before  Sunday  at  noon, 
and  the  party  whose  life  was  insured  died  in  the  afternoon  of  that 
day,  and  the  premium  was  tendered  on  Monday,  the  insurers  were 
held,  (x)  No  one  is  bound  to  do  any  work  in  performance  of  his 
contract  on  Sunday,  (y)  unless  the  work  by  its  very  nature,  or  by 
express  agreement,  is  to  be  done  on  that  day,  and  can  be  then 
done,  without  a  breach  of  the  law.  But  if  a  contract  is  to  be  per- 
formed, or  some  act  done  in  a  certain  number  of  days,  and  Sunday 
happens  to  come  between  the  first  and  last  day,  it  must  be  counted 
as  one  day,  unless  the  contrary  be  clearly  expressed,  (z)  If  a 
party,  bound  to  do  a  thing  on  a  certain  day,  and  therefore  having 
the  whole  intermediate  time,  by  some  act  distinctly  incapacitates 
himself  from  doing  that  thing  on  that  day,  it  seems  that  an  action 
may  be  commenced  at  once  without  waiting  for  that  day.  As  if 
a  man  promises  to  marry  a  woman  on  a  future  day,  and  before 
that  time  marries  another,  he  has  been  held  liable  to  an  action 
before  the  -day  of  performance  arrives,  (a)     So  if  he  engages  to 

was  80  used  in  the  prenent  policy,  and  to  the  other;  and  this,  in  common  f>ar- 

that  the  flnt  day  of  Febmary,  and  the  lance,  is  a  description  safficiently  intel- 

ftfteenth  day  of  July,  are  to  be  both  ex-  liglble  althooffh  the  road  in  fact  penetrates 

clnded.    On  the  other  hand,  the  plaintiff's  each  town.     Bat  if  aU  the  land  between 

counsel  insists  that  both  days  are  to  be  two  bmldings,  or  between  two  other  lots 

included ;   at  least  I  so  understood  the  of  land,  be  granted,  then  certainly  only 

argument.     And  we  think  it  clear  that  the  intermeoiate  land  between  the  two 

both  days  must  be  included  or  excluded ;  lots  of  land  or  the  two  buildings  would 

for  there  is  nothing  in  the  contract  mani-  pass  by  the  grant.     And  we  tnink  the 

festinff  the  intention  of  the  parties  to  word  *  between '  has  the  same  meaning 

inclnoe  or  exclude  one  day  rather  than  when  it  refers  to  a  period  of  time  from 

the  other.     It  is  undoubtedly  true  that  one  day,  month,  or  year,  to  another.     If 

the  word  '  between '  is  not  always  used  to  this  policy   had   insured   the   nlaintiff's 

denote  an  intermediate  space  of  time  or  property  to  be  shipped  between  February 

place,  as  the  plaintiff's  counsel  remarked,  ana  the  next  July,  it  would  clearly  not 

We  speak  of  a  battle  between  two  armies,  cover  any  property  shipped  in  either  of 

a  combat,  a  controversy,  or  a  suit  at  law  those  months.      So  we  think  the  days 

between  two  or  more  parties ;   but  the  mentioned  in  the  policy  are  excluded.'* 
word  thus  used  refers  to  the  actions  of         (x)  Hammond    t;.    American    Mutual 

the  parties,  and  does  not  denote  locality  or  life  Ins.  Co.  10  Gray,  306. 
time.     But  if  it  should  be  said  that  there  (y)  Sands  v.  Lyon,  18  Conn.  18 ;  Avery 

was  a  combat  between  two  persons  be-  v.  Stewart,  2  Conn.  69 ;  Cock  v.  Bunn,  6 

tween  two  buildings,  the  latter  word  would  Johns.  326,  and  note  (a)  in  2d  edition ; 

undoubtedly   refer  to   the   intermediate  Salter  o.  Burt,  20  Wend.  205 ;  Barrett  r. 

space  between  the  buildings,  while  the  Allen,  10  Ohio,  426 ;  Link  v.  Clemmens,  7 

former  word  would  denote  the  action  of  Blackf .  479.     But  see,  amtra,  SLilgour  t?. 

the  parties.     But  it  was  argued  that  the  Miles,  6  Gill  &  J.  268 ;  and  see  Stead  v, 

word  '  between '  is  not  always  used  as  Dawber,  10  A.  &  E.  57. 
exclusive  of  the  termim,  when  it  refers  to         («)  Brown  v.  Johnson,  10  M.  &  W.  331 ; 

locality.     Thus,  we  6p«ak  of  a  road  be-  King  v.  BowdaU,  2  Sandf.  131. 
tween  one  town  and  another,  although  the         (o)  Short  v.  Stone,  8  Q.  B.  358. 
road  extends  from  the  centre  of  one  town 
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lease  or  sell  property  from  and  after  a  certain  day,  but  before  that 

time  conveys  it  to  another,  (i)  It  might,  howeyer,  seem  more 

reasonable  to  permit  such  an  action  only  where  the  capac- 

*  667    ity  of  the  promisor  could  *  not  be  restored  before  tiie  day, 

or  the  promisee  had  receired  a  present  injury  from  the  act 
of  the  promisor.  (<?) 

(6)  LoTelock  v.  Fnnklyn,  8  Q.  B.  371 ;  with  him  in  that  capacity  on  that  daj.  A 

Ford  V.  Tilev,  6  B.  &  C.  325 ;  BowdeU  o.  being  to  receive  a  montlujr  salary  during 

Parsons,  10  East,  359.  the  oontinnance  of  sach  service,  B  may, 

(c)  See  New  £ng.  Mutoal  F.  Ina.  Co.  before  the  day,  refuse  to  perform    the 
V.  Butler,  34  Me.  451.     But  the  recent  agreement,  and  break  and  renounce  it,  so 
case  of  Hochster  v.  De  la  Tour,  2  Ellis  as  to  entitle  A,  before  the  day,  to  com- 
&  B.  678,  20  Eng.  L.  &  £q.   157,  goes  mence  an  action  against  B   to   recover 
further  in  sustaining  such  an  action  tnan  damages  for  breach  of  the  agreement ;  A 
any  previous  case.      The  action  was  com-  having  been  ready  and  willing  to  perform 
menced  on  the  22d  of  May,  1852.      The  it  untu  it  was  broken  and  renounced  bv  B. 
declaration  stated,  that  in  consideration  The  defendant's  counsel  very  powernilly 
that  the  plaintiff  would  agree  to  enter  the  contended,  that,  if  the  plaintiff  was  not 
service  ot  the  defendant  as  a  courier,  on  contented  to  dissolve  the  contract,  and  to 
the  Ist  of  June,  1852,  and  to  serve  the  de-  abandon  all  remedy  upon  it,  he  was  bound 
fendant  in  that  capacity,  and  travel  with  to  remain  ready  and  willing  to  perform  it 
him  as  a  courier,  for  three  months  certain,  till  the  day  when  the  actual  employment 
from  the  said   1st  of  June,  for  certain  as  courier  in  the  service  of  the  aefendant 
monthly  waffes,  the  defendant  agreed  to  was  to  beg^,  and  that  there  could  be  no 
emplojr  the  plaintiff  as  courier  on  and  from  breach  of  the  agreement  before  that  day 
the  said  1st  of  June  for  three  months  cer^  to  give  a  right  of  action.      But  it  cannot 
tain,  to  travel  with  him  on  the  continent,  be  laid  down  as  a  universal  rule,  that 
and  to  start  with  the  plaintiff  on  such  trav-  where,  by  agreement,  an  act  is  to  be  done 
els  on  the  said  day,  and  to  pay  the  plaintiff  on  a  future  day,  no  action  can  be  brought 
during  such  employment  tne'said  monthly  for  a  breach  of  the  agreement  till  the  day 
wages.      Averment  of  an  agreement  to  for  doing  the  act  has  arrived.     If  a  man 
the  said  terms  on  the  part  of  the  plaintiff,  promises  to  marry  a  woman  on  a  future 
and  of  his  readiness  and  willingness  to  day,  and  before  that  day  marries  another 
enter  upon  the  said  employment,  and  to  woman,  he  is  instantly  liable  to  an  action 
perform  the  said   agreement.      Breach,  for  breach  of  promise  of  marriage.    Short 
that  the  defendant,  before  the  said  1st  of  v.  Stone,  8  Q.  B.  358.    If  a  man  contracts 
June,  whoUy  refused  to  employ  the  plain-  to  execute  a  lease  on  and  from  a  future 
tiff  in  the  capacity  and  for  the  purpoee  day  for  a  certain  term,  and  before  that 
aforesaid,  on  or  from  the  said  Ist  day  of  day  executes  a  lease  to  another  for  the 
June  or  any  other  time ;  and  wholly  dis-  same  term,  he  may  be  immediately  sued 
charged  the  plaintiff  from  his  said  agree-  for  breaking  the  contract.    Ford  r.  Til^, 
ment,  and  from  the  peiformance  of  the  6  B.  &  C.  325.      So  if  a  man  contracts  to 
same,  and  from  being  ready  and  wiUing  sell  and  deliver  specific  goods  on  a  future 
to  perform  the  same ;  and  the  defendant  day,  and  before  the  da^  he  sells  and  deli't'em 
wholly  broke  and  put  an  end  to  his  prom-  them  to  another,  he  is  immediately  liable 
ise  and  engagement.      Held,  in  arrest  of  to  an  action  at  the  suit  of  the  person  with 
judgment,  that,  after  the  refusal  of  the  whom  he  first  contracted  to  sell  and  de- 
defendant  to  employ,  the  plaintiff  was  en-  liver  them.    BowdeU  v.  Parsons,  10  East, 
titled  to  bring  an  action  immediately,  and  359.      One  reason  alleeed  in  support  of 
was  not  bound  to  wait  until  after  the  day  such  an  action  is,  that  the  defendant  haa, 
agreed  upon  for  the  commencement   of  before  the  day,  rendered  it  impossible  for 
performance    had  arrived.      And   Lord  him  to  perform  the  contract  at  the  day. 
CampbeU,  in  delivering  the  judgment  of  But  this  does  not  necessarily  follow ;  for, 
the    court,    said :    "  On  this    motion    in  prior  to  the  day  fixed  for  doing  the  act, 
arrest  of  judgment,  the  question  arises  the  first  wife  may  have  died ;  a  sunender 
whether,  if  there  be  an  agreement  between  of  the  lease  executed  might  be  obtained ; 
A  and  B,  whereby  B  engages  to  employ  and  the  defendant  might  nave  repurchased 
A,  on  and  from  a  future  day,  for  a  given  the  goods,  so  as  to  be  in  a  situation  to  sell 
period  of  time,  to  travel  with  him  into  a  and  deliver  them  to  the  plaintiff.    Another 
loreign  country  as  a  courier,  and  to  start  reason  may  be,  that  when  these  is  a  con- 
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Contracts  sometimes  express  that  they  are  to  be  performed  ^^  on 
notice"  generally,  or  on  some  specific  notice,  and  notice  is  then 
indispensable,  (d)    In  some  instances  the  necessity  of  notice 

tnct  to  do  an  act  on  a  fntore  dor,  there  ant,  after  renooncine  the  contract,  and 
18  a  relation  constituted  between  the  par-  abeolately  decUuring  tnat  he  will  never  act 
ties  in  the  mean  time  by  the  contract,  and  nnder  it,  should  be  permitted  to  object 
that  they  impliedly  promise,  that  in  the  that  faith  is  g^ven  to  his  assertion,  and 
mean  time  neither  will  do  anything  to  that  an  opportunity  is  not  left  to  him  of 
the  prejudice  of  the  other,  inconsistent  changing  his  mind.  If  the  plaintiff  is 
with  that  relation.  As  an  example :  a  barred  m  any  remedy  by  entering  into  an 
man  and  woman  engage  to  marry,  are  engagement  inconsistent  with  starting  as 
affianced  to  one  another  during  the  period  a  courier  with  the  defendant  on  the  first 
between  the  time  of  the  engagement  and  of  June,  he  is  prejudiced  by  putting  faith 
the  celebration  of  the  marnag^.  In  this  in  the  defendant's  assertion ;  and  it  would 
very  case  ot  trareller  and  courier,  from  be  more  consonant  with  principle,  if  the 
the  day  of  'the  hiring  till  the  day  when  defendant  were  precluded  from  saying 
the  employment  was  to  beein,  they  were  that  he  had  not  broken  the  contract  when 
engaged  to  each  other,  and  it  seems  to  be  he  declared  that  he  entirely  renounced  it. 
a  breach  of  an  implied  contract  if  either  Sup^se  that  the  defendant,  at  the  time 
of  them  renounces  the  engagement.  This  of  ms  renunciation,  had  eml>arked  on  a 
reasoning  seems  in  accordance  with  the  Toyage  to  Australia,  so  as  to  render  it 
unanimous  decision  of  the  Exchequer  physically  impossible  for  him  to  employ 
Chamber,  in  Elderton  r.  Emmens,  6  C.  B.  the  plaintiff  as  a  courier  on  the  continent 
160,  which  we  have  followed  in  subee-  of  Europe,  in  the  months  of  June,  July, 
quent  cases  in  this  court.  The  decla-  and  August,  1852,  according  to  decided 
ration  in  the  present  case,  in  alleging  a  cases  the  action  might  have  Been  brought 
breach,  states  a  great  deal  more  than  a  pass-  before  the  1st  of  June;  but  the  renun- 
ing  intention  on  the  part  of  the  defendant  ciation  may  have  been  founded  on  other 
which  he  may  repent  of,  and  could  only  be  facts  to  be  given  in  evidence,  which  would 
proved  by  evidence  that  he  had  utterly  equally  have  rendered  the  defendant's  per- 
renounced  the  contract,  or  done  some  act  formance  of  the  contract  impossible.  The 
which  rendered  it  impossible  for  him  to  man  who  wrongfully  renounces  a  contract 
perform  it.  If  the  plaintiff  has  no  remedy  into  which  he  has  deliberatelv  entered, 
tor  breach  of  the  contract,  unless  he  treats  cannot  justly  complain  if  he  is  immedl- 
the  contract  as  in  force,  and  acts  upon  it  ately  sued  for  a  compensation  in  damagea 
down  to  the  first  of  June,  1852,  it  foUows  by  the  man  whom  he  has  injured ;  ana  it 
that  till  then  he  must  enter  into  no  em-  seems  reasonable  to  allow  an  option  to  the 
ployment  which  will  interfere  with  his  injured  party,  either  to  sue  immediately 
promise '  to  start  on  such  travels  with  the  or  to  wait  till  the  time  when  the  act  was 
plaintiff  on  that  day,'  and  that  he  must  to  be  done,  still  holding  it  as  prospectively 
then  be  properly  eouipped  in  all  respects  binding  for  the  exercise  of  this  o|>tion, 
as  a  courier  for  tnree  months'  tour  on  which  may  be  advantageous  to  the  inno- 
the  continent  of  Europe.  But  it  is  surely  cent  party,  and  cannot  be  prejudicial  to 
much  more  rational,  and  more  for  the  the  wrong-doer.  An  argument  against  the 
benefit  of  both  parties,  that  after  the  re-  action  before  the  1st  of  June  is  urged,  from 
nnnciation  of  the  agreement  by  the  de-  the  difficulty  of  calculating  the  dama^eH ; 
feudant,  the  plaintiff  should  be  at  liberty  but  this  argument  is  equ^y  strong  against 
to  consider  nimself  absolved  from  an^  an  action  before  the  1st  of  September, 
future  performance  of  it,  retaining  his  when  the  three  months  would  expire.  In 
right  to  sue  for  any  damage  he  has  suf-  either  case,  the  jury,  in  assessing  the  dam- 
fered  from  the  breach  of  it.  Thus,  instead  u^es,  would  be  justified  in  looking  to  all 
of  remaining  idle  and  laying  out  money  that  had  happened,  or  was  likely  to  hap- 
in  preparations  which  must  be  useless,  he  pen,  to  increase  or  mitigate  the  loss  of  the 
is  al  liberty  to  seek  service  under  another  plaintiff  down  to  the  day  of  trial." 
employer,  which  would  go  in  mitigation  (d)  Hodsden  v.  Harridge,  2  Wms. 
of  the  damages  to  which  he  would  other-  Saund.  62  a,  n.  (4) ;  Child  v.  Horden,  2 
wise  be  entiued  for  a  breach  of  the  coo-  Bulstr.  144.  In  Qnarles  v.  George,  23  Tick, 
tract.    It  seems  strange  that  the  defend-  400,  by  a  contract  between  the  plaintiff 

VOL.  II.                                                     61  gOl 


*  669  THE  LAW  OF  CONTRACTS.  [PABT  h. 

*  669    *  springs  from  the  nature  of  the  contract,  though  noth- 
ing be  said  about  it^    Gtenerally,  where  anything  is  to  be 
done  by  one  party  on  the  performance  of  some  act  by  the  other, 
this  other  must  give  notice  of  such  act,  (e)  unless  it  be  one 

and  the  defendant  it  was  agreed  that  the  times  thereafter,  appear  at  an  office  or  of- 
defendant  should  deliver  to  the  plaintiff  flees  for  the  insurance  of  lives  within  Lon- 
one  thousand  barrels  of  flonr,  at  the  rate  don,  or  the  bills  of  mortality,  and  answer 
of  six  dollars  per  barrel,  at  any  time  with-  sach  (questions  as  might  be  asked  respect- 
in  six  months  from  the  date  of  the  con-  ing  his  age,  &c,  in  order  to  enable  the 
tract,  and  give  him  six  days'  notice  prior  plaintiff  to  insure  his  life,  and  woold  not 
to  the  time  of  such  delivery,  and  that  the  afterwards  do  or  permit  to  be  done  any 
plaintiff  should  pay  that  price  therefor  on  act  whereby  such  insurance  shonld  be 
delivery.  In  an  action  by  the  plaintiff  avoided  or  prejudiced.  It  then  alleged, 
against  the  defendant  for  not  delivering  the  that  the  defendant,  in  part  performance  of 
flour  within  the  six  months,  it  was  ntldf  his  covenant,  did,  at  the  plamtiff's  reauest, 
that  under  the  provisions  of  this  contract  appear  at  the  office  of  the  Rock  Liie  In* 
it  was  incumbent  on  the  defendant  to  do  suranoe  Company,  and  did  answer  certain 
the  flrst  act  by  giving  notice  of  his  readi-  (questions  asked  of  him  ,*  and  that  the  plain- 
ness to  deliver  the  flour ;  but  that,  as  he  tiff  insured  the  defendant  s  life  with  that 
had  a  right  to  give  notice  six  days  before  company,  by  a  policy  containing  a  proviso, 
the  expiration  of  the  six  months,  and  had  that  if  the  defendant  went  beyond  the 
he  then  given  notice,  he  would  have  had  limits  of  Europe,  the  policy  should  be  null 
tiU  the  last  day  of  the  six  months  to  de-  and  void :  Breach,  that  the  defendant  went 
liver  the  flour,  the  actual  breach  of  the  beyond  the  limits  of  Europe,  namely,  to 
contract  by  non-delivery  must  be  taken  to  the  province  of  Canada,  in  North  America. 
have  occurred  on  such  last  day,  and  the  Held,  on  special  demurrer,  that  the  decla- 
damage  computed  accordingly.  —  In  de-  ration  was  bad,  for  not  averring  that  the 
daring  on  a  promise  to  pay  money  on  defendant  had  notice  that  the  policy  was 
demand,  if  a  third  person  shall  fail  to  do  effected.  Lord  Ahinger  said  :  "  I  am  of 
a  certain  act,  it  is  not  necessary  to  aver  a  opinion  that  the  defendant  in  this  case  is 
notice  of  the  failure  to  do  thsut  act,  or  a  entitled  to  our  judgment,  on  two  grounds^ 
demand  of  the  money.  Dyer  v.  Rich,  1  The  plaintiff  having  reserved  to  himself 
Met.  189.  the  liberty  of  effecting  the  insurance  at 
it)  Vvse  o.  Wakefleld,  6  M.  &  W.  442.  any  office  within  the  biSs  of  mortality,  the 
8  Bowl.  r.  C.  377,  4  Jur.  509,  affirmed  on  number  of  which  is  limited  only  by  the 
error,  7  M.  &  W.  126,  is  an  exceUent  case  circumscription  of  the  place  and  having 
on  this  subject.  There  the  declaration  also  reserved  to  himself  the  choice  of  time 
stated,  that,  by  indenture,  the  defendant  for  effecting  the  insurance,  it  appears  to 
covenanted  that  he  would,  at  any  time  or  me  that  he  ought  to  give  the  aefendant 

^  Upon  a  covenant  by  the  lessor  to  keep  in  repair  the  main  walls,  main  timbers,  and 
roofe  of  the  demised  premises,  the  lessor  cannot  be  sued  for  non-repair,  unless  he  has 
received  notice  of  want  of  repair.  Makin  v.  Watkinson,  L.  R.  6  Ex.  25.  Where  an  in- 
surance company  allows  any  dividends  declared  to  be  used  in  reduction  of  annual 
premiums,  it  is  the  company's  duty  to  g^ve  the  insured  notice  of  the  amount  of  the 
dividends,  so  that  he  may  in  due  time  pay  or  tender  the  balance  of  the  premium. 
Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  SO.  And  also  where  an  insurance  company 
determines  to  cancel  an  scoepted  risk,  the  insured  is  entitled  to  reasonable  notice  of 
such  determination.  McLean  v.  Republic  Ins.  Co.  3  Lansing,  421.  If  an  agreement 
is  made  to  pay  for  the  construction  of  a  bridge  an  amount  *'  which  should  be  justified 
by  the  certificate"  of  the  engineer  in  charge  of  the  work,  the  production  of  such  a 
certificate  and  notice  of  it  to  the  debtor  are  conditions  pre<^ent  to  a  suit  on  the  agrec> 
ment  Wangler  v.  Swift,  90  N.  Y.  38.  As  to  a  preuminary  notice  to  a  purchaser 
before  taking  away  a  sowing  machine,  sold  with  an  option  in  the  seller  to  so  withdraw 
it  in  defiEuilt  of  pavment,  see  Wheeler,  &c.  Co.  v.  Teetslafl*,  53  Wb.  211.  —  But  notice 
that  the  plaintiff  &as  acted  in  the  knowledge  and  on  the  faith  of  an  ofier  of  reward  is 
not  a  conoition  precedent  to  maintaining  an  action  on  the  reward.  Reif  f.  Paige,  55 
Wis.  496.  Nor  does  a  right  to  terminate  a  contract,  subject  to  a  liability  for  damages, 
entitle  one  party  to  alter  its  terms  on  giving  notice  to  tne  other.  Gillett  r.  Bowman, 
43  Mich.  477.  —  Unless  the  contract  so  provides,  the  demand  of  one  of  the  parties 
thereto,  that  the  other  shall  perform  his  agreement,  need  not  be  in  writing.  Colby  v. 
Beed,  99  U  S.  560. 
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that  carries  *  notice"  of  itself.  And  if  the  thing  is  to  be  *  670 
done  on  the  happening  of  an  event  not  to  be  caused  by 

notice  of  his  haying  exercised  his  option,  notice,  nnless  he  has  stipulated  for  it;  but 
and  of  the  insnrance  having  been  effected,  there  are  certain  cases  where,  from  the 
before  an  action  can  be  maintained.  Bat  verj  nature  of  the  transaction,  the  law  re- 
there  is  also  another  ground,  which  weighs  qnires  notice  to  be  given,  though  not 
strongly  with  me  in  coming  to  this  con-  expressly  stipulated  for.  There  are  two 
elusion.'  Even  supposinff  tne  defendant  classes  of  cases  on  this  subject,  neither  of 
were  bound  to  go  to  all  the  insurance  of-  which,  however,  altogether  resembles  the 
fices  within  the  bills  of  mortality,  to  ascer-  present  One  of  them  is,  where  a  party 
tain  whether  such  a  policy  had  been  ef-  contracts  to  do  something,  but  the  act  on 
fected,  he  would  still  be  obliged  to  do  which  the  right  to  demand  performance 
something  more ;  namely,  to  learn  what  is  to  arise  is  perfectly  indefinite,  as  in  the 
were  the  particular  conditions  on  which  it  case  of  Haule  v.  Hemyng,  Vin.  Abr. '  Con- 
was  effected;  because  the  coyenant  here  dition'  (A.  d.),  pi.  15;  8.  c.  nom.  Hen- 
is,  not  that  the  defendant  shall  not  do  any-  nine's  case,  Cro.  Jac.  432,  where  the  de 
thine  to  evade  the  covenants  or  conditions  fendant  promised  to  pay  the  plaintiff  for 
usuuly  prescribed  by  insurance  offices;  certain  weys  of  barley  as  much  as  the 
but  that  he  shall  not  violate  any  of  the  plaintiff  sold  them  for  to  any  other  man ; 
conditions  by  which  such  insurance  might  there  the  plaintiff  is  bound  to  aver  notice, 
be  avoided  or  prejudiced ;  t.  e.,  he  is  bound  because  the  person  to  whom  the  weys  are 
to  observe  all  the  stipulations  contained  to  be  sold  is  perfectly  indefinite,  and  alto- 
Sn  any  policy  which  the  plaintiff  may  ef-  gether  at  the  option  of  the  plaintiff,  who 
feet.  Now,  some  conditions,  totally  dis-  may  sell  them  to  whom  he  pleases ;  and, 
tinct  from  the  conditions  in  ^nerai  use,  in  such  cases,  the  right  of  tiie  defendant 
might  be  annexed  by  a  particular  insur-  to  a  notice  before  he  can  be  caUed  on  to 
ance  office ;  and  in  such  case  it  would  be  pay,  is  implied  by  law  from  the  construe- 
most  unfair  to  allow  the  plaintiff  to  keep  tion  of  the  contract.  So,  where  a  party 
the  policy  in  his  pocket,  and,  without  no-  stipulates  to  account  before  such  auditors 
tice  of  them,  to  call  on  the  defendant  to  as  the  obligee  shall  assign,  the  obligee  is 
pay  for  a  violation  of  the  stipulations  con-  bound  to  give  him  notice  when  he  has  as- 
tained  in  it.  Suppose  one  of  the  condi-  signed  them ;  for  that  is  a  fact  wliich  de- 
tious  imposed  by  the  policy  were,  that  the  pends  entirely  on  the  option  or  choice  of 
party  whose  life  was  insured  should  live  the  plaintiff.  On  the  other  hand,  no  no- 
on a  particular  diet,  or  at  a  particular  tice  is  requisite  when  a  specific  act  is  to 
place,  or  cease  from  some  particular  prac-  be  done  bv  a  third  party  named,  or  even 
tice  to  which  he  was  addicted,  or  that  he  by  the  obligee  himself ;  as,  for  example, 
should  abandon  some  course  of  exercise  where  the  defendant  covenants  to  pay 
which  might,  if  persevered  in,  cost  him  money  on  the  marriaee  of  the  obligee 
his  life,  and  the  forsaking  of  which  the  with  B,  or  perhaps  on  tlie  marriage  of  B 
insurance  office  might  be  ndly  justified  in  alone  (for  tnere  are  some  cases  to  that  ef- 
making  a  condition  of  insuring  the  life  at  feet),  or  to  pay  such  a  sum  to  a  certain 
all,  it  would  be  hard  if  the  plaintiff  could,  person,  or  at  such  a  rate  as  A  shall  pay  to 
without  giving  the  defendant  notice  of  the  B.  In  these  cases  there  is  a  particular  in- 
existence  of  such  a  condition,  make  him  dividual  specified,  and  no  option  is  to  be 
|>ay  the  amount  of  the  policy  on  its  viola-  exercised  ;  and  the  party  who,  vtithont 
tion.  The  rule  to  be  collected  from  the  stipulating  for  notice,  has  entered  into  the 
cases  seems  to  be  this,  that  where  a  party  obligation  to  do  those  acts,  is  bound  to  do 
stipulates  to  do  a  certain  thing  in  a  cer-  them.  But  there  is  an  intermediate  class 
tain  specific  event  which  may  become  of  cases  between  these  two.  I^t  us  sup- 
known  to  him,  or  with  which  he  can  make  pose  the  defendant  in  this  case  bound  to 
himself  acquainted,  he  is  not  entitled  to  perform  such  stipulations  as  shaU  be  con- 
any  notice,  unless  he  stipulates  for  it ;  bat  tained  on  a  policy  to  be  effected  at  some 
when  it  is  to  do  a  thing  which  lies  within  office  in  London.  Now,  my  present  im- 
the  peculiar  knowledge  of  the  opposite  pression  is,  that  where  any  option  at  all  re- 
party,  then  notice  ought  to  be  eiven  him.  mains  to  be  exercised  on  the  part  of  the 
That  is  the  common  sense  of  tne  matter,  plaintiff,  notice  of  his  having  determined 
and  is  what  is  laid  down  in  all  the  caaes  that  option  ought  to  be  given ;  and  if 
on  the  subject ;  and  if  there  are  an^  to  be  this  had  been  a  covenant  by  the  defendant 
found  which  deviate  from  this  pnnciple,  to  perform  the  conditions  to  be  imposed 
it  is  quite  time  that  they  should  be  over-  by  any  insurance  company  then  existing 
ruled.^'  And  Parke,  B.,  said :  "  The  gen-  in  London,  I  think  it  would  be  the  duty 
eral  rule  is,  that  a  party  is  not  entitled  to  of  the  plaintiff  to  notify  to  the  defendant 

803 


•  671  THE  LAW  OP  CONTRACTS.  [PART  11. 

*  671  either  party,  he  who  is  to  *  have  the  't>eiiefit  of  the  thing 
should  give  notice  to  him  who  is  to  do  it,  that  the  event  has 
occurred,  unless  from  its  own  nature  it  must  become  known  to 
that  party  when  it  happens ;  or,  perhaps,  unless  it  is  as  likely  to 
be  known  to  the  party  who  is  to  do  the  act  required  by  the  con- 
tract, as  to  him  for  whose  benefit  it  is  to  be  done.  The  rule  in 
respect  to  demand  rests  upon  the  same  principle  with  that  in  re- 
spect to  notice.  It  may  be  requisite,  either  from  the  stipulations 
of  the  parties,  or  from  the  peculiar  nature  of  the  contract ;  but 
where  not  so  requisite,  he  who  has  promised  to  do  anything,  must 
perform  his  promise  in  the  prescribed  time  and  in  the  prescribed 
way ;  or,  if  none  be  prescribed,  in  a  reasonable  time  and  a  reason- 
able way,  without  waiting  to  be  called  upon. 

Notice  to  an  agent  has  been  fully  considered  in  the  first  volume. 
It  may  be  well  to  remark  here,  however,  that  notice,  whether 
directly  to  a  principal,  or  through  an  agent,  may  be  canHruetiwe 
only ;  but  the  construction  which  should  give  effect  to  a  notice, 
would  be  more  closely  restricted  if  an  agent  intervened. 

We  apprehend  that  constmetive  notice  may  be  of  two  kinds.  In 
one,  some  notice  or  knowledge  of  a  fact  is  proved,  which  would 
imply  to  a  reasonable  man  certain  other  facts,  or  would  lead  a  per- 
son of  ordinary  caution  into  an  inquiry  which  would  cei'tainly  dis- 
close those  facts.  (/)  The  other  kind  of  constructive  notice  exists, 
when  actual  notice  was  attempted,  or  when  sufiicient  means  of 

the  exercise  of  his  option,  as  to  which  he  part  in  which  by  previous  performanoeB 
had    selected.    But  this   principle  holds  she  has  acquired  celebrity,  is  entitled  to 
even  more  stronely  in  the  present  case ;  reasonable  notice  previona  to  the  time  of 
for  not  only  do  the  terms  of  the  covenant  performance,  such  notice  to  be  propor- 
apply  to  all  actually  existing  companies  tioned    to  the   reputation   at   stake.     In 
Of  the  sort,  but  to  all  that  might,  at  any  Haverley  i\  Leighton,  1  Bulstr.  12,  the  de- 
fnture  time  subsequent  to  the  date  of  the  fendant  promised  the  plaintiff's  intestate, 
deed,  be  established  within  the  bills  of  that  if  he  borrowed  j£100  of  B,  he  would 
mortality.    Now  that  is  a  condition  which  pay  him  the  same  sum,  upon  the  same 
appears  to  me  so  p^ectly  indefinite,  that  conditions,  as  they  between  them  should 
notice  ou^ht  to  be  given  b^  the  plaintiff  agree  upon,  and  notice  of  such  agreement 
of  his  havmg  determined  his  choice ;  and  was  held  not  necessary.    So  in  Bradley 
I  think  therefore,  that  he  was  at  least  v.  Toder,  Cro.  Jac.  228,  and  Fletcher  r. 
bound  to  give  notice  that  a  policy  of  in-  Pynsett,  Cro.  Jac.  102,  where  the  promise 
surance  had  been  effected  by  him  at  such  was   in   consideration  that  the   plaintiff 
a  particular  office ;  it  mieht  then  perhaptf  would  marry  such  a  woman,  the  defendant 
be  the  duty  of  the  defendant  to  inquire  at  would  give  him  XI 00,  notice  of  the  mar- 
that  office  into  the  nature  and  terms  of  the  riage  was  held  not  neceasanr. 
policy  which  had  been  there  effected."  (/)  Jones  v.  Smith,  1  ifare,  43, 1  Phil- 
See  also  Haule  v.  Hemjmg,  Vin.  Abr.  Con-  lips,  253 ;  Kennedy  v.  Green,  3  Mylae  &  K. 
dition  (A. d.),  pi.  15;  8.  o.  nom.  Henning's  719,  Sugden  on  Y.  &  P.  1052.    ft  is  iuti- 
case,  Cro.  Jac.  432.    So  in  Graddon  v.  mated  in  Jones  v.  Smith,  as  reported  iu  1 
Price,  2  C.  &  P.  610.  it  was  held,  that  a  Phillips,  254,  that  courts  of  equity  ara 
performer  who  is  called  on  to  resume,  in  now  disposed  to  restrain  rather  than  eo- 
cottsequence  of  the  illness  of  another,  a  large  the  law  of  coDBtmctive  notice. 
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knowledge  and  motives  to  inqiiirj  exist,  and  the  court  are  satisfied 
that  the  party  has  almtained  from  inquiry,  or  avoided  notice,  with 
the  intent  of  remaining  in  ignorance. 


*  7.    Or  Imfosbibilitt  of  PftftrosMAMCs. 


672 


It  has  been  somewhat  questioned,  how  far  the  impossibility  of 
doing  what  a  contract  requires,  is  a  good  defence  against  an  action 
for  the  breach  of  it.  If  the  performance  of  a  contract  becomes 
impossible  by  the  act  of  God,  that  is,  by  a  cause  which  could  not 
possibly  be  attributed  to  the  promisor,  and  this  impossibility  was 
not  among  the  probable  contingencies  which  a  prudent  man  should 
have  foreseen  and  provided  for,  it  should  seem  that  this  would  be 
a  sufficient  defence.  (^)  But  to  make  the  act  of  God  a  defence,  it 
must  amount  to  an  impossibility  of  performance  by  the  promisor ; 
mere  hardship  or  difficulty  will  not  suffice.  (A)  ^    So  the  non- 


(g)  Williams  v.  Lloyd,  W.  Jones.  170 ; 
t.  o.  nam.  Williams  v.  Hide,  Palmer,  548. 
In  this  case  the  declaration  stated,  that 
the  plaintiff  delivered  a  horse  to  the 
defendant,  which  the  defendant  promised 
to  redeliver  upon  request ;  and  that,  al- 
thoQffh  he  was  requested  to  redeliver 
the  horse,  he  refused.  The  defendant 
pleaded  that  the  horse  was  taken  sick 
and  died,  and  that  the  plaintiff  made  tlie 
request  after  the  horse  was  dead.  To 
this  plea  tlie  plaintiff  demurred,  and 
Judgment  was  given  to  the  defendant. 
Bee  also  Lord  v.  Wheeler,  1  Gray.  28'2 ; 
Oakley  r.  Morton,  1  Kern.  25 ;  Harmony 
V.  Bingham.  2  id.  99. 

(A)  Thus  in  Bullock  v.  Dommitt.O  T.  R. 
<I60,  it  was  held,  that  a  lessee  of  a  house 
who  covenants  generally  to  repair,  is 
bound  to  rebuild  it,  if  it  be  burned  by  an 
accidental  fire.  And  Lord  Kenifon  said : 
**  The  cases  cited  on  behalf  of  the  plain- 
tiff have  always  been  considered  and 
acted  upon  as  law.    In  the  year  1754,  a 


great  fire  broke  out  in  Lincoln's  Inn,  and 
consumed  many  of  the  chambers,  and 
among  the  rest  those  rented  by  Mr.  Wll- 
braham ;  and  he.  after  taking  the  opinions 
of  his  professional  friends,  found  it  neces- 
sary to  rebuild  them.  On  a  general  cov- 
enant like  the  present,  there  is  no  doubt 
but  that  the  lessee  is  bound  to  rebuild  in 
case  of  an  accidental  fire ;  the  common 
opinion  of  mankind  confirms  this,  for  in 
many  cases  an  exception  of  accidents  by 
fire  is  cautiously  introduced  into  the  lease 
to  protect  the  lessee."  So  in  Brecknock 
Co.  r.  Pritchard,  0  T.  R.  750,  it  was  held, 
that  on  a  covenant  to  build  a  bridge  in  a 
substantial  manner  and  to  keep  it  in  re- 
pair for  a  certain  time,  the  party  is  bound 
to  rebuild  the  bridge  though  broken 
down  by  an  unusual  and  extraordinary 
fiood.  So  in  Atkinson  r.  Ritchie,  10  East, 
5dO,  the  master  and  freighter  of  a  vessel 
of  400  tons,  having  mutually  agreed  in 
writing,  that  the  ship,  being  fitted  for  the 
Toyage,  should  proceed  to  St.  Petersburg, 


1  It  was  declared  in  Cunningham  v.  Dunn,  3  C.  P.  B.  443,  following  Ford  v.  Cote»> 
worth,  L.  R.  4  Q.  B.  137,  that  where  neither  party  is  ready  to  perform  his  undertak- 
ing because  both  are  prevented  by  some  superior  power,  neither  party  can  main- 
tain an  action  against  the  other.  'Where  a  contract  was  for  the  delivery  of  a  por- 
tion of  a  particular  crop  of  potatoes  to  he  grown  on  specific  fields,  and  the  crop  fails 
owing  to  a  blight,  witnout  anv  faolt  on  the  seller's  part,  performance  is  excused. 
Howell  V.  Conpland,  L  R.  9  Q.  B.  462 ;  affirmed  in  the  Court  of  Appeal,  1  Q.  B.  D.  258. 
The  performance  of  an  aj?reement  to  plav  the  piano  at  a  concert  was  excused  becaa^e 
of  the  inability  of  the  performer  to  play  throogn  Illness,  in  Robinson  v.  Davison.  L.  R. 
6  Ex.  269 ;  and  in  Spalding  i^.  Rosa,  71  N.  i .  40,  of  an  opera  troape  to  perform  be- 
cause of  the  sickness  of  Wachtel,  the  leading  tenor  and  ''attraction."  Bot  the  closing 
of  a  school  on  account  of  smallpox  is  not  such  an  act  of  God  as  will  excuse  a  school 
district  from  liability  to  a  teacher  for  his  services,  Dewey  v.  Alpena  School  District, 
43  Mich.  480 ;  nor  where  one  contracts  to  famish  capital,  a  financial  panic  is  no  excuse 
for  his  failure  to  do  so,  McCreery  o.  Green,  38  Mich.  172. 
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*  673    perfonnance  *  of  the  contract  is  not  excused  by  an  act  ot 
God,  where  it  still  may  be  substantially  carried  into  effect, 
although  the  act  of  God  makes  a  literal  and  precise  performance 
of  it  impossible,  (t) 

If  one  for  a  valid  consideration  promises  another  to  do  tiiat  which 
is  in  fact  impossible,  but  the  promise  is  not  obtained  by  actual  or 
constructive  fraud,  and  is  not  on  its  face  obviously  impossible, 
there  seems  no  reason  why  the  promisor  should  not  be  held  to  pay 
damages  for  the  breach  of  the  contract ;  not,  in  fact,  for  not  doing 
what  cannot  be  done,  but  for  undertaking  and  promising  to  do  it. 
So  if  it  becomes  impossible  by  contingencies  which  should  have 
been  foreseen  and  provided  against  in  the  contract,  and  still  more 
if  they  might  have  been  prevented,  the  promisor  should  be  held 
answerable.  So  if  the  impossibility  applies  to  the  promisor  per- 
sonally, there  being  no  natural  impossibility  in  the  thing,  this  will 
not  be  a  sufficient  excuse.  (/)  ^    But  if  one  promises  to  do  what 

and  there  load  from  the  freighter's  fac- 
tor a  complete  cargo  of  lierop  and  iron, 
and  proceed  therewith  to  London,  and  de- 
liver the  same  on  being  paid  freight,  &c. ; 
it  was  held,  that  the  master,  after  taking 
in  at  St  Petersburg  about  half  a  cargo, 
having  sailed  away  upon  a  general  rumor 
of  a  hostile  embargo  being  laid  on  British 
ships  by  the  Russian  government,  was  lia- 
ble in  damages  to  the  freighter  for  the  short 
delivery  of  the  cargo,  though  the  jury 
found  that  he  acted  bonajide  and  under  a 
reasonable  and  well-grounded  apprehen* 
sion  at  the  time,  and  a  hostile  embargo 
and  seizure  was  in  fact  laid  on  six  weeks 
afterwards.  And  the  cases  from  6  T.  R., 
above  cited,  were  approved.  So  in  Gil- 
pins  t;.  Conseqna,  Pet  C.  C.  86,  it  was 
neld^  that  it  is  no  excuse  for  the  non- 
performance of  a  contract  to  deliver 
"  prime,"  **  first<:hop  "  teas,  that  the  sea- 
son of  the  year  when  the  teas  were  to 
have  been  delivered,  was  unfavorable  to 
the  best  teas  being  in  market.  Again, 
in  the  leading  case  of  Paradine  v,  Jane, 
Aleyn,  26,  where,  to  an  action  of  debt  for 
rent,  the  defendant  pleaded  that  a  cer- 
tain German  Prince,  by  name  Prince  Ru- 
pert, an  alien  born,  an  enemy  to  the  king 
and  kingdom,   had  invaded   the  realm 


with  a  hostile  army,  and  with  the  same 
force  had  entered  upon  the  defendant's 
possession,  and  him  expeUed  and  held  out 
of  possession,  whereby  he  could  not  take 
the  profits ;  upon  demurrer  the  plea  was 
hdd  bad.  And  this  difference  was  taken, 
"  that  where  the  law  creates  a  duty  or 
cliarge,  and  the  party  is 'disabled  to  per- 
form it  without  any  default  in  him,  and 
hath  no  remedy  over,  there  the  law  wiU 
excuse  him.  But  when  the  party  by  hb 
own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it 
good,  if  lie  may,  notwitlistanding  any  ac- 
cident by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his 
contract"  See  also  Huling  v.  Craig,  Ad- 
dis. 342 ;  Harmony  v.  Bingham,  2  Kern. 
99 ;  and  Exposito  v,  Bowden,  4  Ellis  &  B. 
963,  30  Eng.  L.  &  £q.  336,  reversed  in  7 
EUis  &  B.  768. 

(i )  White  V.  Mann,  26  Me.  361 ;  Chap- 
man V.  Dalton,  Plowden,  284 ;  Holtham 
V,  Ryland,  1  Eq.  Cas.  Abr.  18. 

(;)  See  anie,  vol.  i.,  p.  •460.  n.  (/). 
And  see  Pothier,  Traits  des  Oblintions, 
pt  1,  ch.  1,  sec.  4.  §  2 ;  Stray  v.  Kussell, 
28  L.  J.  Q.  B.  279 ;  29  ib.  116 ;  Stevens  r. 
Webb,  7  C.  &  P.  60;  Wilkinson  o.  Lloyd. 
7  Q.  B.  27. 


^  A  party  who  has  entered  into  a  contract  to  make  and  deliver  a  certain  manofac- 
tared  article  within  a  specified  time,  having  ample  time  for  performance,  cannot  post- 
pone performance  to  the  last  moment,  and  men  excuse  it  upon  tlie  plea  of  accident ;  in 
such  a  case  he  takes  the  responsibility  of  the  delay.  Booth  v.  Spuyten  ]>uy vil  Rolling 
Mill  Co.  60  N.  T.  487.  Where  a  company  agreed  to  supply  water  tor  floating  logs  from  a 
dam  owned  by  it,  a  break  in  the  dam  does  not  excuse  performance,  since  such  accidents 
were  not  guarded  against  in  the  contract  Keystone  Lumber,  &c.  Co.  v.  Dole,  43 
Mich.  870. 
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cannot  be  done,  and  the  impoBsibility  is  not  only  certain  but  per- 
fectly obvious  to  the  promisee,  as,  if  the  promise  were  to  build  a 
common  dwelling-house  in  one  day,  such  a  contract  must  be  void 
for  its  inherent  absurdity,  (k)  And  impossibility  is  a  good  defence 
where  it  arises  even  indirectly  from  the  act  of  the  promisee ;  as 
where  one  contracted  to  excavate  land  and  replace  it  in  a  certain 
way,  and  the  promisee  directed  him  to  put  the  earth  taken  out  on 
the  land  of  another  man,  who  would  not  permit  it  to  be  taken  away 
again,  the  contractor  was  held  excused  from  replacing  the  earth, 
and  permitted  to  recover  for  the  rest  of  the  work,  (kk) 


8.    Or  Illxoalitt  or  thb  Contract. 

That  the  illegality  of  a  contract  is  in  general  a  perfect  defence, 
must  be  too  obvious  to  need  illustration.  It  may,  indeed, 
*  be  regarded  as  an  impossibility  by  act  of  law ;  and  it  is  *  674 
put  on  the  same  footing  as  an  impossibility  by  act  of  God ; 
because  it  would  be  absurd  for  the  law  to  punish  a  man  for  not 
doing,  or,  in  other  words,  to  require  him  to  do,  that  which  it  for* 
bids  his  doing. 

Therefore,  if  one  agrees  to  do  a  thing  which  it  is  lawful  for  him 
to  do,  and  it  becomes  unlawful  by  an  act  of  the  legislature,  the 
act  avoids  the  promise;  and  so  if  one  agrees  not  to  do  that 
which  he  may  lawfully  abstain  from  doing,  but  a  subsequent  act 
requires  him  to  do  it,  this  act  also  avoids  the  agreement,  (l) 


(k)  Thas.  in  Faulkner  r.  Lowe,  2 
Exch.  595,  there  was  a  covenant  by  G  to 
pay  a  snm  of  money  to  A,  B,  and  to  him- 
self C,  or  the  survivors  or  survivor  of 
them,  on  their  joint  account.  C  beinff 
sued  upon  this  covenant,  the  court  km 
the  covenant  senseless  and  impossible,  and 
Judgment  was  given  for  the  defendant 

Uck)  Tome  v.  Doelger,  6  Rob.  251. 

(/)  Presb.  Church  v.  City  of  N.  York, 
5  Cowen,  5t38.  In  that  case  the  corpora- 
tion of  the  city  of  New  York  conveyed 
lands  for  the  purposes  of  a  church  and 
cemetery,  with  a  covenant  for  a  quiet 
enjoyment,  and  afterwards,  pursuant  to 
a  power  granted  by  the  legislature,  passed 
a  bv-law  prohibiting  the  use  of  these 
lands  as  a  cemetery  ;  hdd,  that  this  was 
not  a  breach  of  the  covenant  which  en- 
titled to  damages,  but  it  was  a  repeal  of 
the  covenant  And  Savoffe,  C.  J.,  thus  re^ 
marked  upon  the  authorities :  "  There  are 
but  few  authorities  on  this  question,  and 
those  few  are  at  variance.  The  case  of 
Brason  r.  Dean,  3  Mod.  89,  decided  in  1688, 


was  covenant  upon  a  charter-par^  for  the 
freight  of  a  ship.  The  defendant  pleaded 
that  the  ship  was  loaded  with  French 
goods,  prohibited  by  law  to  be  imported. 
And  upon  demurrer  judgment  was  given 
for  the  plaintiff,  for  the  court  were  all  of 
opinion,  that  if  the  thing  to  be  done  was 
lawful  at  the  time  when  the  defendant 
entered  into  the  covenant,  though  it  was 
afterwards  prohibited  by  act  of  parlia- 
ment, yet  the  covenant  was  binding. 
But  in  the  case  of  Brewster  v.  Kitchin, 
1  Ld.  Raym.  317,  321,  ▲.  n.  1008,  a  dif- 
ferent  and  a  more  rational  doctrine  ia 
established.  It  is  there  said  :  '  For  the 
difference  when  an  act  of  parliament  will 
amount  to  a  repeal  of  a  covenant  and 
when  not,  is  this :  when  a  man  covenants 
not  to  do  a  thing  which  was  lawful  for 
him  to  do,  and  an  act  of  parliament  comea 
after  and  compels  him  to  do  it,  then  tlie 
act  repeals  the  covenant ;  and  vice  vena. 
But  when  a  man  covenants  not  to  do  a 
thing  which  was  unlawful  at  the  time  of 
the   OQveDttit,  and  afterwards  an  act 
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But  if  one  agrees  to  do  what  is  at  the  time  unlawful,  a  subse- 
quent act  making  the  act  lawful,  cannot  give  validity  to  the  agree- 
ment, because  it  was  void  at  its  beginning.  A  law  may,  however, 
have  the  effect  of  suspending  an  agreement  that  was  originally 
valid,  and  which  it  makes  impossible  without  violation  of  law; 
and  yet  leave  the  contract  so  far  subsisting,  that  upon  a  repeal 
of  the  law  the  force  and  obligation  of  the  contract 
*  676  *  remain,  (m)  It  would  seem  that  a*  prevention  by  the 
law  of  a  foreign  country  is  no  excuse,  because  this  does 
not  make  the  act  unlawful  in  the  view  of  the  law  which  determines 
the  obligation  of  the  contract.  The  subject  of  illegal  contracts  is 
again  considered  in  a  subsequent  section  of  this  chapter. 


SECTION  in. 

OF  DBFENCE8  BESTING  UPON  THE  ACTS  OB  OMISSIONS  OF  THE 

PLAINTIFF. 

It  is  a  good  defence  to  an  action  on  a  contract,  tiiat  the  obliga- 
tion to  perform  the  act  required,  was  dependent  upon  some  other 
thing  which  the  other  party  was  to  do,  and  has  failed  to  do.  And 
if,  before  the  one  party  has  done  anything,  it  is  ascertained  that 
the  other  party  will  not  be  able  to  do  that  which  he  has  under- 
taken to  do,  this  will  be  a  sufficient  reason  why  the  first  party 

makea  it  lawful,  the  act  does  not  repeal  (m)  Thus  in  Baylies  v.  Fettyplace,  7 

the  covenant'    In  1  Salkeld,  198,  where  Mass.  825,  it  was  htld^  that  a  law  of  the 

the  same  case  is  reported,  the  proposi-  United  States  laying  an  emhargo  for  an 

tion  is  thus  stated :  'Where  H.  covenants  unlimited  time,  and  afterwards  repealed, 

not  to  do  an  act  or  thing  which  was  law-  did  not  extinguish  a  promise  to  deliver 

f  ul  to  do,  and  an  act  of  parliament  comes  debentures,  but  operated  as  a  suspension 

after  and  compels  him  to  do  it,  the  stat-  only  during  the  continuance  of  the  law. 

ute  repeals  the  covenant    So  if  H.  cov-  So  in  Hadley  v.  Clarke,  8  T.  R.  259, 

enants  to  do  a  thing  which  is  iawf  ul,  and  where  the  defendants  contracted  to  carry 

an  act  of  parliament  comes  in  and  hin-  the  plaintiffs  goods  from  Liverpool  to 

ders  him  irom  doing  it,  the  covenant  is  Leghorn,  and  on  the  vessel's  arrival  at 

repealed.    But  if  a  man  covenants  not  to  Falmouth  in  the  course  of  her  voyage,  an 

do  a  thing  which  then  was  unlawful,  and  embargo  was  laid  on  her  "  until  the  fur- 

an  act  comes  and  makes  it  lawful  to  do  it,  tber  order  of  council ; "  it  was  held,  that 

such  act  of  parliament  does  not  repeal  the  such  embargo  onl^jr  suspended  the  execu- 

covenant' "  And  see  Bennett  v.  Woolfolk,  tion,  but  did  not  mssolve  the  contract  be- 

16  Ga.  218.    As  to  the  dissolution  of  con-  tween  the  parties :  and  that  even  after 

tracts  by  a  declaration  of  war,  see  Reido.  two  years,  when  the  embargo  was  taken 

Hoskins,  4  Ellis  &  B.  979,  80  Eng.  L.  &  off,  the  defendants  were  answerable  to 

Bq.  406.   See  also  same  case,  6  Ellis  &  B.  the  plaintiff  in  damages  for  the  non-pe^ 

7S^,  84  Eng.  L.  &  £q.  51,  affirmed  6  EUia  formance  of  their  contract 
*  B.  968,  88  Eng.  L.  &  £q.  180. 
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should  do  nothing,  (n)  ^  And  this  excuse  is  valid,  although  the 
omission  by  the  other  party  to  do  the  thing  required  of  him,  was 
produced  by  causes  which  he  could  neither  foresee  nor  control. 
And  if  it  is  provided  that  the  thing  shall  be  done  ^^  unless  pre- 
vented by  unavoidable  accident,"  the  accident  to  excuse  the 
not  doing,  must  be  not  only  unavoidable,  ♦  but  must  render  ♦  676 
the  act  physically  impossible,  and  not  merely  unprofitable 
and  inexpedient  by  reason  of  an  increlLse  of  labor  and  cost,  (o) 

If  one  bound  to  perform  a  future  act,  before  the  time  for  doing 
it  declares  his  intention  not  to  do  it,  this  is  no  breach  of  his  con- 
tract;(j?)^  but  if  his  declaration  be  not  withdrawn  when  the 

(ii)  Games  v.  Smith,  15  H.  &  W.  180,  qaestion  hy  the  recent  case  of  Hochster 

where  d^endant  had  promised  to  marry  v.  De  la  Tour,  2  £lUs  &  B.  678,  20  Bng. 

plainlifl,  but  married   another  woman.  L.  &  Eq.  157,  where  it  was  held,  that  if 

To  an  action  for  breach  of  promise,  a  A  engages  to  employ  B  in  his  service, 

plea  by  defendant  that  he  had  never  been  the  term  to  commence  at  a  future  day, 

requested  by  the  plaintiff  to  perform  his  and  before  that  day  A  changes  his  mind 

contract  was  Ai3/</ ill.  Johnston  v.Caulkins,  and  refuses  to  employ  him,  this  is   a 

1  Johns.  Crs.  116,  where  in  a  similar  ac-  breach  of  the  contract,  and  B  may  have 

tion  it  was  hdd,  that  if  the  defendant  his  action  for  such  breach  immediately 

has  abtconded,  the  plaintiff  need  not  show  and  is  not  bound  to  wait  until  the  day 

an  offer  to  marry  him.    And  see  other  the  service  was  to  commence.    A  in  such 

instances  of  the  same  principle  in  Short  case  has  no  right  to  a  locus  pcauUntitE, 

V.  Stone,  8  Q.  B.  858 ;  Lovelock  v.  Frank-  See  the  case  fully  stated,  ante^  p.  *  667 

lyn,  id.  871 ;  Ford  v.  Tiley,  6  B.  &  C.  325 ;  n.  (c).      So  it  was  held  in  Cort  v.  Amber- 

Bowdell  V,  Parsons,  10  East,  859 ;  Tewks-  gate,  &c.  Railway  Co.  17  Q.  B.  127,  6 

bonr  9.  O'Connell,  21  Cal.  00.  Eng.  L.  &  Eq.  230,  that  where  there  is 

(o)  See  ante,  p.  *672,  n.  (A).  an  executory  contract  for  the  manuifac 

(/>)  Phillpotts  V.  Evans,  5  M.  &  W.  turing  and  supply  of  goods  from  time  to 

477 ;   Ripley  v.  M'Clure,  4  Ezch.  845 ;  time,  to  be  paid  for  after  delivery,  if  the 

Leigh  p.  Paterson,  2  J.  B.  Moore,  588.  purchaser,  having  accepted  and  paid  for 

This  principle,  however,  is   drawn    in  a  portion  of  the  goods  contracted  for, 

1  Where  a  defendant  has  "  received  a  substantial  portion  of  the  consideration,  it  is 
no  longer  competent  to  him  to  rely  upon  the  non-performance  of  that  which  might 
have  been  originally  a  conditioo  precedent."  Carter  v,  Scaigill,  L.  R.  10  Q.  B.  564. 
One  who  covenants  to  devote  himself  entirely  to  another's  business  for  three  years,  and  is 
prevented  from  so  doing  for  about  two  weeks  during  the  busy  season  without  fault  on  his 
part,  commits  thereby  a  breach  of  his  covenant,  and  cannot  maintain  an  action  on  the 
contract  for  not  being  allowed  to  resume  his  position  thereafter.  Leopold  r.  SaJkey, 
88  111.  412.  A  singer  agreed  with  G.  to  dng  in  "both  public  and  private,  in  Great 
Britain  and  Ireland," fK>m  March  30,  1875,  to  July  13,  1875,  "and  to  be  in  London 
without  fail  at  least  six  days  before  the  commencement  of  his  engagement,  for  the  pur 
pose  of  rehearsals."  It  was  AsU,  on  demurrer,  that  his  failure  to  attend  at  rehearsals 
dnriug  the  six  days  did  not  go  to  the  root  of  the  matter,  so  as  to  make  it  a  condition 
precedent  to  G.'s  performance  of  tlie  contract  but  that  the  latter  must  seek  redress  in 
an  action  for  damages.  Bettini  v.  Gve,  1  Q.  B.  D.  IBS.  But  the  failure  of  a  skilled 
and  capable  singer,  trough  serious  illness  of  an  uncertain  duration,  to  perform  on  the 
opening  and  early  performances  of  a  new  opera,  for  which  she  had  been  engaged,  eoes 
to  the  root  of  the  consideration,  to  the  extent  of  justifying  her  employers  in  rescinding 
their  contract  with  her  to  so  sing.    Poussard  v.  Spiers,  1  Q.  B.  D.  410. 

*  In  Frost  v.  Knight,  L.  R.  7  Ex.  Ill,  where  tne  defendant,  who  promised  to  many 
the  plaintiff  so  soon  as  his  father  should  die,  refused  absolutely,  during  such  lifetime, 
to  marry  her,  it  was  hddy  that  the  plaintiff  could  sue  while  the  father  was  still  alive 
Coddum^  C.  J.,  said  that  "  the  promisee  may,  if  he  thinks  proper,  treat  the  repudiation 
of  the  other  party  as  a  wrongful  putting  sn  end  to  the  contract,  and  may  at  once  bring 
his  action  as  on  a  breach  of  it ;  and  in  such  action  he  will  be  entitled  to  such  damages 
as  would  have  arisen  from  the  non-performanoe  of  the  contract  at  the  appointed  time, 
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time  comes  for  the  act  to  be  done,  it  constitutes  a  sufficient  ex- 
cuse for  the  default  of  the  other  party.  In  all  cases  whatever,  a 
promisor  will  be  discharged  from  all  liability,  when  the  non-f»er- 
f ormance  of  his  obligation  is  caused  by  the  act,  or  the  fault,  of  the 
other  contracting  party.  (9)  ^ 

The  validity  of  many  of  these  defences,  resting  upon  the  act  or 
default  of  the  other  party,  must  depend  upon  the  question,  which 
is  sometimes  difficult,  whether  the  contracts  are  in  fact  dependent 
or  independent.  There  are  cases,  and  especially  some  early  ones, 
which  seem  to  be  severe,  and  more  technical  than  rational ;  but 
of  late  the  courts  incline  to  decide  these  questions  as  good  sense 
and  common  justice  require.    But  therd  are  rules  by  which  they 


ffiret  notice  to  the  Vendor  not  to  manu- 
lActiire  any  more,  a«  he  has  no  occasion 
for  them,  and  will  not  accept  or  pay  for 
them,  the  vendor  having  been  aesirous 
and  able  to  complete  the  contract,  he 
may,  without  manufacturing  and  tender* 
ing  the  rest  of  the  goods,  maintain  an 
action  against  the  purchaser  for  breach 
of  the  contract. 

(7)  Thus  where  one  was  bound  to  de- 
liver a  deed  on  a  day  certain,  and  at  the 


day  was  ready  with  the  deed,  and  would 
have  tendered  it  but  for  the  evasion  of 
the  other  party,  this  was  held  to  be 
equivalent  to  a  tender.  Borden  v.  Bor- 
den, 5  Mass.  67.  And  see  Com.  Dig. 
Condition,  L.  (6) ;  Goodwin  o.  Holbrook, 
4  Wend.  377 ;  Whitney  v.  Spencer,  4 
Cowen,  89;  People  v.  Bartlett,  8  Hill, 
670 ;  Grandy  t*.  McCleese,  2  Jones,  Law, 
142 ;  Warters  v.  Herring,  id.  46l 


subject,  however,  to  abatement  in  respect  of  any  circamstances  which  may  have  aflbrded 
him  the  means  of  mitigating  his  loss."  See  also  Roper  v,  Johnson,  L.  R.  8  C.  P. 
167,  to  the  effect  that  Hochster  v,  De  la  Tour,  nipra,  has  been  distinctlv  recognised  in 
many  subsequent  cases,  and  must  now  be  assumed  to  be  law.  And  where  one  in 
October  declared  his  intention  not  to  carry  out  an  engagement  to  marry  '*in  the  fall," 
no  day  being  fixed,  Burtls  v.  Thompson,  42  N.  Y.  246 ;  where  a  person  engaged  to 
marry  one,  married  another,  Sheahan  v.  Barry,  27  Mich.  217,  it  was  held  in  each 
instance  that  the  party  aggrieved  might  sue  at  once.  See  Holloway  v.  Griffith,  32 
la.  409.  In  Daniels  v.  Newton,  114  Mass.  530,  Wells,  J.,  reviews  elaboratelv  all  the 
authorities,  and,  disapproving  of  Hochster  v.  De  la  Tour,  and  Frost  r.  Knight,  supra, 
arrives  at  the  conclusion  that "  an  action  for  the  breach  of  a  written  agreement  to 
purchase  land,  brought  before  the  expiration  of  the  time  given  for  the  purchase,  cannot 
be  maintained  by  proof  of  an  absolute  refusal  on  the  defendant's  part  ever  to  purchase." 
He  says,  p.  539 :  "  Until  the  plaintiff  has  either  suffered  loss  or  wrong  in  respect  of  that 
which  has  already  vested  in  him  in  right,  or  has  been  deprived  of  or  been  prevented 
from  acquiring  that  which  he  is  entitled  to  have  or  demand,  he  has  no  ground  on  which 
to  seek  a  remedy  by  way  of  reparation.  Actual  injury  and  not  anticipated  injury  is 
the  ground  of  legal  recoverv.  The  plaintiff's  rights  are  invaded  by  repudiation  of  the 
contract  only  when  it  proances  the  effect  of  non-performanoe,  or  prevents  him  from 
entering  upon  or  completing  performance  on  his  part,  at  a  time  when  and  in  the  manner 
in  which  he  is  entitJea  to  perform  it  or  to  have  it  performed."  Parker  v.  Russell,  133 
Mass.  74,  however,  decides  that,  on  the  breach  of  a  contract  for  life  support,  the  person 
to  be  supported  may  treat  the  contract  at  his  election  as  absolutely  broken,  and  recover 
damages  at  once  for  its  entire  value.  Field,  J.,  distinguishes  Daniels  v.  Newton,  as 
deciding  that  "  an  absolute  refusal  to  perform  a  contract  before  the  performance  u  due 
by  the  terms  of  the  contract  is  not  a  present  breach  of  the  contract  for  which  any  action 
can  be  maintained  ; "  and  as  not  deciding  that "  an  absolute  refusal  to  perform  a  contract 
after  the  time  and  ander  the  conditions  in  which  the  plaintiff  is  entitled  to  require  per- 
formance is  not  a  breach  of  the  contract,  even  althongn  the  contrMt  is  by  its  terms  to 
continue  in  the  future." 

^  If  money  is  paid  in  part  fulfilment  of  a  fair  contract,  it  cannot  be  recovered  back 
when  the  non-fulfilment  of  the  entire  contract  is  owing  to  the  fault  of  the  one  paying. 
Alden  v.  Goddard,  73  Me.  345.    See  Haines  v.  Tucker,  50  N.  H.  307. 
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are  guided  in  this  matter,  if  not  controlled ;  and  we  would  add  to 
what  we  have  already  said  on  this  subject,  that  the  classes  of  en- 
gagements contained  in  a  contract,  —  dependent,  concurrent,  and 
independent, — may  be  thus  distinguished.  Where  the 
agreements  go  to  the  whole  of  *  the  consideration  on  both  *  677 
sides,  the  promises  are  dependent,  and  one  of  them  is  a 
condition  precedent  to  the  other.  If  the  agreements  go  to  a  part 
only  of  the  consideration  on  both  sides,  and  a  breach  may  be  paid 
for  in  damages,  he  promises  are  so  far  independent.  If  money  is 
to  be  paid  on  a  day  certain,  in  consideration  of  a  thing  to  be  per- 
formed at  an  earlier  day,  the  performance  of  this  thing  is  a  condi- 
tion precedent  to  the  payment ;  and  if  the  money  is  to  be  paid  in 
instalments,  some  before  a  thing  is  to  be  done,  and  some  when  it  is 
done,  the  doing  of  the  thing  is  not  a  condition  precedent  to  the 
former  payments,  but  is  to  the  latter.  And  if  there  is  a  day  for 
the  payment  of  the  money,  and  this  comes  before  the  day  fixed 
for  the  doing  of  the  thing,  or  before  the  time  when  the  thing,  from 
its  nature,  can  be  performed,  then  the  payment  is  at  all  events  ob- 
ligatory, and  an  action  may  be  brought  for  it  independently  of  the 
act  to  be  done.  Concurrent  promises  are  those  where  the  acts  to 
be  performed  are  simultaneous,  and  either  party  may  sue  the  other 
for  a  breach  of  the  contract,  on  showing  either^  that  he  was  able, 
ready,  and  willing  to  do  his  act  at  the  proper  time  and  in  the  proper 
way,  or,  that  he  was  prevented  from  doing  it,  or,  being  so  ready  to 
do  it,  by  the  act  or  default  of  the  other  contracting  party,  (r) 

The  defendant  may  rely  on  the  fact  that  the  contract  has  been 
rescinded ;  and  this  may  have  been  done  by  mutual  consent,  or  by 
the  plaintiff,  who  had  the  right  to  do  so,  or  by  the  defendant,  if 
he  had  the  right.  And  a  suit  for  recovery  of  damages  for  breach 
of  a  contract  is  equivalent  to  a  notice  of  rescission,  and  the  con- 
tract can  no  longer  be  enforced  unless  it  is  renewed  by  mutual 
consent,  (^rr)  Whichever  party  has  the  right  to  rescind,  must  do 
it  within  the  time  specified,  if  there  be  such  a  time,  or  otherwise 
within  a  reasonable  time.  («)  What  is  a  reasonable  time,  is  in 
this,  as  in  most  other  cases,  a  question  of  law  for  the  court  only,  (t} 

(r)  See  this  subject  considered  and  Holbrook  v.  Burt,  22  Pick.  546.    One 

the  authorities  cited,  anU,  p.  *  6'J5  H  geg.  party  may  hare  a  right  to  rescind  a  con- 

(rr)  Graham  v.  Halloway,  44  111.  886.  tract,  which  may  yet  be  binding  upon 

(s)  Hodgson  V.  Daries,  2  Camp.  690 ;  the  other ;  and  although  the  contract  was, 

Okell  r.  Smith.   1  Starkie,  107 ;  Prosser  in  a  certain  event,  by  its  terms,  to  be 

V.  Hooper,  1  J.  B.  Moore,  106.  "null  and  Toid."     Thus,  where  by  Sut. 

(0  Kingsley   v.  WaUU,  U  Me.  57;  17  Geo.  lU.  o.  60,  §  8,  the  vendor  at  an 
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*  678  Generalljy  as  a  contract  can  be  *  made  only  by  the  consent 
of  all  the  contracting  parties,  it  can  be  rescinded  only  by 
the  consent  of  all.  (u)  But  this  consent  need  not  be  exprrased 
as  an  agreement,  (v)  If  either  party,  without  right,  claims  to 
rescind  the  contract,  the  other  party  need  not  object,  and  if  he 
permit  it  to  be  rescinded,  it  will  be  done  by  mutual  consent. 
Nor  need  this  purpose  of  rescinding  be  expressly  declared  by  the 
one  party,  in  order  to  give  to  the  other  the  right  of  consenting, 
and  so  rescinding.  There  may  be  many  acts  from  which  the  op- 
posite party  has  a  right  to  infer  that  the  party  doing  them  would 
rescind ;  (w^  ^  and,  generally,  where  one  fails  to  perform  his  part 


auction  was  empowered  to  make  it  a 
eondition  of  sale  that  the  purchaser  should 
pay  the  auction-duty  in  addition  to  the 
purchsse-money,  and  it  was  declared  that 
upon  his  neglect  or  refusal  to  pay  tlie 
same,  the  bidding  "should  be  null  and 
Toid  to  all  intents  and  purposes;"  It 
was  held,  that  the  contract  is  not  by  rea- 
son of  such  neglect  or  refusal  absolutely 
voidf  but  voidable  only,  at  the  option  of 
the  vendor.  Malins  u.  Freeman,  6  Scott, 
187. 

(u)  Whether  there  has  been  a  rescis- 
sion of  the  contract  Is  a  question  for  the 
Jury.  See  Fitt  v.  Caasanet»  4  Man.  &  O. 
898. 

{v)  The  rescission  by  one  party  may 
be  as  strongly  expressed  by  acts  as  by 
words.  Thus,  in  Goodrich  v.  Lafflin,  1 
Pick.  67,  A  agreed  to  deliver  to  B  some 
step  stones,  which  were  to  be  paid  for, 
one  half  in  money  and  one  half  in  goods. 
The  stones  were  delivered,  and  B  deliv- 
ered some  of  the  goods  upon  the  special 
contract.  B  having  sued  A  and  recov- 
ered judgment  for  the  value  of  the  goods 
delivered,  declaring  upon  the  common 
counts  only,  it  was  heldf  that  A  might> 
upon  the  common  counts  only,  recover  the 
value  of  the  stones.  So  in  Hill  v.  Green, 
4  Pick.  1 14,  by  a  contract  under  seal  the 
plaintiff  agreed  that  his  son,  a  minor, 
should  work  for  the  defendant  nine 
months,  and  the  defendant  agreed  to  give 
him,  therefore,  certain  chattels,  which 
were  delivered  forthwith,  but  were  to  re- 
main the  property  of  the  defendant  until 
the  service  should  be  performed.  The 
plaintiff  sold  the  chattels  to  a  stranger, 
and  the  boy  was  afterwards  wrongfully 
turned  away  by  the  defendant  before  the 


expiration  of  the  term.  The  defendant 
reclaimed  the  chattels,  and  the  vendee, 
knowing  all  the  facts,  settled  the  demand 
by  paying  him  a  sum  of  money.  Ueid, 
that  the  written  contract  was  rescinded, 
and  that  the  plaintiff  was  entitled  to  re- 
cover on  a  qitatttum  meruit  for  the  serrice 
perfonned ;  but  that  neither  the  plaintiff 
nor  his  vendee  could  recover  back  the 
money  paid  to  the  defendant.  In  Quincy 
V.  Tilton,  5  Greenl.  277,  it  was  held,  that 
where  parties  agree  to  rescind  a  sale  once 
made  and  perfected  without  fraud,  the 
same  formalities  of  delivery,  &c.,  are 
necessary  to  revest  the  property  in  the 
original  vendor,  which  were  necessary  to 

Sass  it  from  him  to  the  vendee.  In 
ames  v.  Cotton,  7  Bing.  266.  the  plaintiff 
engaged  to  let  land  to  the  defendant  on 
building  leases,  and  to  tend  him  X6,000 
to  assist  him  in  the  erection  of  20  houses 
on  the  land.  ]>efendant  agreed  to  build 
tlie  houses,  and  convey  them  as  security 
for  the  loan,  which  was  to  be  paid  at  a 
time  fixed.  When  six  houses  had  been 
built,  and  part  of  tlie  £6,000  had  been 
advanced,  plaintiff  requested  defendant 
not  to  go  on  with  the  other  fourteen 
houses.  Defendant  desisted.  Held,  that 
this  amounted  to  a  rescission  of  the  con- 
tract by  mutual  consent,  and  the  plaintiff 
was  allowed  to  recover  the  amount  ad- 
vanced on  a  count  for  money  lent.  — If 
by  the  terms  of  the  contract  it  is  left  in 
the  power  of  the  plaintiff  to  rescind  by 
any  act  of  his,  and  he  does  it,  or  if  the 
defendant  afterwards  consents  to  its 
being  rescinded,  the  plaintiff  may  treat 
the  contract  as  rescinded.  Towers  v. 
Barrett,  1  T.  R.  13a 
(w)  See  preceding  note. 


1  In  Davis  v.  Hubbard,  41  Wis.  408,  which  quotes  the  text  with  approval,  it  was 
decided  that  if  one  fkils  to  perform  a  contract,  as  to  dig  a  well,  within  the  time  agreed  or 
a  reasonable  time,  the  other  part^  may  treat  the  contrsct  as  rescinded,  and  is  not  liabte 
on  a  auantum  meruit :  bat  if  wirhin  time  agreed  on,  or  a  reasonable  time,  one  is  refused 
perauiBsion  to  fulfil  such  an  agreeanent,  he  may  recover  on  a  quantum  meruil. 
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of  the  contract,  or  disablos  himself  from  performing  it,  (a;)  ^ 
the  other  party  may  treat  the  *  contract  aa  re8cinded.(y)  *  679 
But  not  if  he  has  been  guilty  of  a  default  in  his  engage- 
ment, for  he  cannot  take  advantage  of  his  own  wrong  to  defeat  the 
contract.  Nor  if  the  failure  of  the  other  party  be  but  partial, 
leaving  a  distinct  part  as  a  subsisting  and  executed  consideration, 
and  leaving  also  to  the  other  party  his  action  for  damages  for  the 
part  not  performed,  (z)  *  Generally,  no  contract  6an  be  rescinded 
by  one  of  the  parties,  unless  both  can  be  restored  to  the  condi- 
tion in  which  they  were  before  the  contract  was  made,  (a)  *    If, 


(r)  Thu0  in  Keys  v.  Harwood,  2  C.  B. 
905,  A  agreed  to  board  B,  and  to  receiye 
pay  in  certain  goods.  Before  the  time 
of  payment  arrived,  B  allowed  those 
gooos  to  be  seized  and  sold,  on  execution 
against  him.  This  was  held  a  rescission 
of  the  contract,  and  A  was  allowed  to 
recorer  on  a  general  count,  and  without 
reference  to  the  special  contract.  So  in 
Planch^  V.  Colburn,  8  Bing.  14,  where  A 
agreed  to  write  a  treatise  for  a  periodical 
publication,  which,  before  the  treatise  was 
completed,  the  defendant  discontinued, 
this  was  considered  an  abandonment  of 
the  contract  by  the  defendant,  and  the 
plaintiff  was  allowed  to  recover  on  a 
quantum  meruit^  without  completing  the 
treatise.  See  Shaw  v.  The  Turnpike  Co. 
2  Penn.  454,  3  id.  445 ;  King  v.  Hutchins, 
8  Poster,  601 ;  also  Warden  of  the  Church 
of  St.  Louis  V.  Kerwan,  0  La.  An.  31.  In 
Dubois  I'.  Delaware  Canal  Co.  4  Wend. 
285,  Marvjf,  J.,  said :  "  Every  breach  of  a 
special  agreement  by  one  party  does  not 
authorize  the  other  to  treat  it  as  re- 
scinded; but  there  are  some  breaches 
that  do  amount  to  an  abandonment  of  it. 
There  is  not,  perhaps,  any  precise  rule, 
which,  when  applied  to  the  breach  of  a 
contract,  certainly  settles  the  question 
whether  it.  is  thereby  abandoned  or  not ; 
but,  if  the  act  of  one  party  be  such  as 
necessarily  to  prevent  the  other  from 


performing  on  his  part  according  to  the 
terms  of  his  agreement,  the  contract 
may,  I  think,  be  considered  as  rescinded." 

(y)  But  this  is  not  always  the  case. 
Thus,  in  Weaver  v.  Sessions,  0  Taunt 
154,  the  plaintiff  corenanted  to  furnish 
the  defendant  all  the  malt  he  should  want 
for  a  certain  specified  period,  which 
should  be  "  good,  well  dried,  and  market- 
able." The  defendant  covenanted  to  buy 
all  hit  malt  of  the  plaintiff,  and  not  to 
buy  elsewhere,  unless  the  plaintiff  neg- 
lected or  refused  to  deliver  him  good 
malt  on  requat.  The  plaintiff  having  de- 
livered bad  malt,  the  defendant  bought 
of  others,  without  having  first  requested 
the  plaintiff  to  furnish  better.  The 
court  held,  that  the  non-compliance  by 
the  plaintiff,  merely  in  delivering  bad 
malt  for  good,  did  not  authorize  a  rescis- 
sion of  the  contract,  and  that  the  defend- 
ant was  liable  for  purchasinff  of  others, 
before  the  plaintiff  had  refuaea  or  neglected 
on  request  to  furnish  better. 

(z)  In  Franklin  r.  Miller,  4  A.  ft  E. 
599,  LiUledaU,  J.,  says:  "It  is  a  clearlpr 
recognized  principle,  that,  if  there  is 
only  a  partial  failure  of  performance  by 
one  party  to  a  contract,  for  which  there 
may  be  a  compensation  in  damages,  the 
contract  is  not  put  an  end  to."  See  ante, 
p.  •630,  n. 

(a)  Hunt   V,  Silk,  5  East,  240,  the 


^  Or,  being  insolvent,  so  acts  as  to  give  the  other  party  reasonable  ground  for  believ- 
ing that  he  intends  to  put  an  end  to  the  contract.  Bloomer  v.  Bernstein,  L.  R.  9  C.  P. 
588 ;  Morgan  v.  Bain,  L.  R.  10  C.  P.  1 5.  See  Ex  parie  Chalmers,  L  R.  8  Cb.  289.  Where 
executory  contracts  are  made  on  di(IR;rent  days  for  the  sale  of  goods,  the  price  of  which  is 
to  be  payable  on  delivery,  and  the  deliveries  under  the  second  contract  are,  bv  its  terms, 
to  commence  when  the  full  quantity  required  by  the  first  contract  has  been  snipped,  the 
purchaser  cannot,  nf^er  refusmg  to  pay  for  goods  delivered  nnder  the  first  contract,  unless 
the  seller  will  give  security  for  the  entire  fufilment  of  the  contracts,  maintam  aa  action 
for  non-delivery  under  the  second  contract.    Stephenson  v.  Cady,  117  Mass.  6. 

*  A  party  cannot  disaffirm  a  contract  in  part  on  the  groand  of  fraud  and  affirm  it 
as  to  the  residue,  btit  must  rescind  in  Mo,  either  restoring  everything  obtained  by  it  and 
recovering  back  his  payments,  or  retaining  the  property  and  sue  for  damages  for  the 
fraud.    Grant  v.  Law,  29  Wis.  99. 

*  If  no  restoration  to  the  prior  condition  is  possible,  the  aggrieved  party  may  have 
compensation  in  damages.    Wooster  u.  Sage,  67  N.  Y.  67 }  Manahan  v.  iNoyes,  62  N.  H. 
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*680    therefore,  one  of  the  parties  has  *  derived  an  advantage 
from  a  partial  performance,  or  so  disposed  of  property 


le&ding  case  upon  this  point  There 
A  agreed,  in  consideration  of  £10,  to 
let  a  house  to  B,  which  A  was  to  re- 
pair and  execute  a  lease  of  within  ten 
days;  but  B  was  to  hare  immediate 
possession,  and  in  consideration  of  the 
aforesaid  was  to  execute  a  counterpart 
and  pay  the  rent  •  B  took  possession 
and  paid  £10  immediately,  but  A  neg- 
lectea  to  execute  the  lease  and  make  the 
repairs  beyond  the  period  of  the  ten  days, 
notwithstanding  which  B  still  continued 
in  possession.  Held,  that  B  could  not, 
by  quitting  the  house  /or  the  default  of  A, 
rescind  the  contract  *and  recover  back 
the  £10  in  an  action  for  money  had  and 
received,  but  could  only  declare  for  a 
breach  of  the  special  contract ;  for  a  con- 
tract cannot  be  rescinded  by  one  party 
for  the  default  of  the  other,  unless  both 
can  be  put  in  etatu  ouo  as  before  the  con- 
tract; and  here  B  had  had  an  interme- 
diate possession  of  the  premises  under 
the  agreement  And  Lord  EUenborough 
said :  "  Where  a  contract  is  to  be  rescinded 
at  all,  it  must  be  rescinded  f'n  fo/o,  and  the 
parties  put  in  ttatu  quo.  But  here  was  an 
intermediate  occupation,  a  part  execution 
of  the  agreement,  which  was  incapable 
of  being  rescinded.  If  the  plaintiff  might 
occupy  the  premises  two  days  beyond  the 
time  when  the  repairs  were  to  have  been 
done  and  the  lease  executed,  and  yet 
rescind  the  contract,  why  might  he  not 
rescind  it  after  a  twelvemonth  on  the 
same  account?  This  objection  cannot 
be  gotten  rid  of:  the  parties  cannot  be 
put  in  ttattt  quo."  So  m  Beed  v.  Bland- 
ford,  2  Younge  &  J.  278,  where  the  master 
and  part-owner  of  a  vessel  agreed  to  pur- 
chase the  moiety  of  his  partner,  and  hav- 
ing paid  the  purchase-monev  and  received 
the  title-deeds,  which  he  deposited  as  a 
security  with  a  third  person,  had  the  en- 
tire possession  of  the  vessel  given  up  to 
him,  but  his  partner  afterwards  refused 
to  execute  a  bill  of  sale,  or  refund  the 
money;  it  was  heldf  that  an  action  for 
money  had  and  received  would  not  lie  to 
recover  the  purchase-money,  as  the  par- 


ties could  not  be  restored  to  their  original 
situation.    Alexander,  C.  B.,  said:   "In 
order  to  sustain  an  action  in  this  form,  it 
is  necessary  that  the  parties  should,  by 
the  plaintiff's  recovering  the  verdict,  be 
placed  in  the  same  situation  in  which 
they  originally  were  before  the  contract 
was  entered  into.    The  plaintiff  has,  by 
his  intermediate  occupation,  derived  the 
profits  of  the  vessel ;  if  he  has  not  he 
might  have  done  so ;  and  it  is  impossible 
to  say  what  the  defendant  might  have 
made,  had  he,  during  the  time,  had  any 
control   over   it     Under   these    circum- 
stances, it  cannot  be  said  that  the  situa- 
tion of  the  parties  has  not  been  altered ; 
and  that,  by  the  plaintiff^s  recovering  in 
this  action,  their  original  position  may  be 
restored.    Besides  this,  the  defendant's 
title-deeds  have  been  deposited   by  the 
plaintiff  as  a  security  for  the  money  ad- 
vanced to  him.    How  could  the  defend- 
ant, in  this  respect,  be  restored  to  his 
original  situation  by  this  action  1     He  is 
at  the  mercy  of  the  defendant,  for  his 
title-deeds,  and  cannot  recover  them  by 
any  process  in  this  cause.    I  think  the 
objection  is  unanswerable,  and  that  the 
rule  for  a  nonsuit  must  be  made  abso- 
lute."   And  Vaughan,  B.,  said :  **  The  de- 
cision in  Hunt  p.  Silk  lays  down  a  very 
clear  and  just  rule  in  these  cases :  if  the 
circumstances  be  such,  that,  by  rescind- 
ing the  contract  the  rights  of  neither 
party  are  injured,  in  that  case,  if  one 
contracting  party  will  not  fulfil  his  part 
of  the  engagement,  the  other  may  rescind 
the  contract,  and  maintain  his  action  for 
money  had  and  received,  to  recover  back 
what  he  may  have  paid  upon  the  faiili 
of  it."  —  And  where  one  party  elects  to 
rescind  a  contract  for  fraud,  he  must  re- 
turn  the  consideration  received  before 
any  right  of  action  accrues ;  and  It  is  not 
enough  to  notify  the  party  defrauding, 
and  call  upon  him  to  come  and  receive 
the  goods.    Norton  v.  Young,  8  Greenl. 
90.    But  in  the  case  of  Masson  v.  Bovet, 
1  Denio,  09,  it  was  said,  that  though  the 
general  rule  is,  that  the  party  who  would 


Sd2 ;  Montgomery  Co.  r.  American  Emigrant  Co.  47  la.  91 ;  Armstrong.  &o.  Co.  p.  Kxh 
sure,  66  Ind.  545.  A  buyer  must  return  the  thing  sold,  unless  it  is  entirely  worthless. 
Babcock  v.  Case.  61  Penn.  St  427 ;  Dill  v,  OTerrelT,  45  Ind.  968.  See  Brewster  r.  Burnett, 
125  Mass.  68.  One  advancing  monejr  on  a  sale  may  rescind  and  recover  the  money  if  the 
seller  fails  to  comply.  Howe  Machine  Co.  v.  Willie,  85  111.  333.  See  Green  i;.  Stnait, 
7  Baxter,  418.  Where  a  contract  is  entire,  and  the  bujer  is  not  willing  to  accept  panial 
performance,  he  may  rdect  and  recover  the  price  paid.  Whincup  o,  Hughes,  L.  R. 
6  C.  P.  78 ;  Jenness  v.  Wendell,  51  N.  H.  6.3 ;  Smith  i^.  Lewis,  40  Ind.  98.  But  if  he 
sccepts,  he  must  seek  some  other  remedy.  Mansfield  v.  Trigg,  113  Mass.  350;  Young. 
&c  Co.  V,  Wakefield,  121  Mass.  91.    See  Beetem  v.  Burkholder,  69  Penn.  St  249. 
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bought  that  he  cannot  restore  it,  (ad)  he  cannot  hold  this  and 
consider  the  contract  as  rescinded  because  of  the  non-perform- 
ance of  the  residue ;  (i)  but  must  do  all  that  the  contract  obliges 
him  to  do,  and  seek  his  remedy  in  damages.^  But  where  one 
party  has  gained  an  advantage  over  another  by  fraud,  the  rule 
that  the  parties  cannot  be  restored  to  their  original  condition,  will 
not  prevent  the  defrauded  party  from  rescinding  the  contract ;  at 
least,  will  not  in  equity.  (66) 

If  the  thing  to  be  done  on  the  one  side  as  the  consideration  of 
the  agreement  on  the  other  side,  is  to  be  done  at  several 
*  times,  a  failure  at  one  time  will  not  generally  authorize  *  681 
the  other  party  to  treat  the  whole  contract  as  rescinded ;  al- 
though, even  in  such  continuing  cases,  this  partial  failure  may  be 
so  destructive  of  the  contract  as  to  give  the  other  party  the  right 
to  consider  it  as  wholly  rescinded,  (c)  * 

It  is  a  general  rule,  that  a  party  having  a  right  of  rescission 
because  of  the  fault  or  act  of  the  other,  should  make  known  his 
rescission,  as  soon  as  may  be  after  he  knows  his  right  to  re- 
scind, (ec) 


rescind  a  contract  on  the  groand  of  fraad, 
for  the  purpose  of  recovering  what  he 
hat  adTanced  upon  it,  mast  restore  the 
other  pirty  to  the  condition  in  which  he 
stood  before  the  contract  was  made;  yet. 
where  the  party  who  practised  the  fraud 
has  entangled  and  complicated  the  sub- 
ject of  the  contract  in  such  a  manner  as 
to  render  it  impossible  that  he  should  be 
restored  to  his  former  condition,  the  par- 
ty injured,  upon  restoring,  or  offering  to 
restore,  what  he  has  received,  and  doing 
whatever  is  in  his  power  to  undo  what 
has  been  done  in  the  execution  of  the 
contract,  may  rescind  it  and  recover  what 
he  has  advanced.  See  further  upon  this 
point,  per  Tindai,  C.  J.,  in  Fitt  v.  Cat- 
sanet,  4  Man.  &  O.  908;  Blackburn  v. 
Smith,  2  Exch.  783;  Junkins  o.  Simpson, 
14  Me.  864 ;  Coolidge  v.  Briffham,  1  Met 
647;  Peters  o.  Gooch.  4  Blackf.  616; 
Turnpike  Co.  v.  Commonwealth,  2  Watts, 
483 ;  Brown  v.  Witter,  10  Ohio,  142 ;  John- 
son V,  Jackson,  27  Miss.  498;  Allen  p. 


Edfferton,  8  Vt.  442;  Luey  v.  Bnndy,  9 
N.  H.  296;  Stevens  v.  Cushinff,  1  N.  H. 
17 ;  Perley  v.  Balch,  22  Pick.  288 ;  Downer 
9.  Smith,  82  Vt  1 ;  LewU  t;.  White,  16 
Ohio,  444. 

(aa)  McCrillis  v.  Carlton,  87  Vt  139. 

(6)  And  if  one  party  has  derived  all 
the  intended  benefit  from  a  contract,  the 
agreement  to  rescind  the  contract  will 
not  bar  the  plaintiff  from  some  remedy. 
Thus,  to  an  action  for  goods  sold  and  de- 
livered, it  is  no  defence  that  the  goods 
were  sold  in  pursuance  of  a  special  con 
tract  which  was  afterwards  rescinded 
and  annulled  by  both  parties.  Rdwards 
9.  Chapman,  1  M.  &  W.  281,  P<irke,  B., 
saying:  "A  duty  arises  from  the  con- 
tract of  sale,  which  cannot  be  got  rid  of 
without  an  accord  and  satisfaction." 

(66)  Coffee  v.  Ruffin,  4  Cold.  487. 

(c)  See  ftipra,  n.  {z).    And  see  Battle 
9.  Rochester  City  Bank,  3  Comst  88. 

(cc)  Central  Bank  v,  Pindar,  46  Barb. 
467. 


I  Bulge  0.  Cedar  Rapids,  Ac.  R.  Co.  82  la.  101. 

<  A.  contracted  to  make  successive  deliveries  of  goods  of  a  certun  width,  weight,  and 
qualitv  to  B.,  and  the  two  first  deliveries  were  defldent  in  width  and  weight,  and  it  ap 
peared  that  A.  must  procure  new  machinery  to  fulfil  the  conditions,  which  would Jnvolve 
delay,  and  B.  rescinded  the  contract  It  was  kdd,  that  he  was  Justified  in  so  doine. 
King  Phillip  Mills  v.  Slater,  12  R.  1.82,  where  cases  of  independent  agreements  hi 
ooncraets  were  eatamined  and  criticised. 
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Replevin  may  be  maintained  for  goods  sold  under  false  and  fraudr 
ulent  representations,  the  contract  of  sale  being  rescinded,  (cd) 

A  defendant,  who  is  a  wrong-doer,  cannot  set  up  the  right  of  a 
third  person  to  bar  the  claim  of  the  plaintiff,  {d) 

Redhibition  is  a  term  borrowed  from  the  civil  law,  and  some- 
times used  by  our  courts.  In  a  case  in  Louisiana,  it  is  said  to  be 
the  avoidance  of  a  sale  on  account  of  some  vice  or  defect  of  the 
thing  sold,  rendering  it  either  useless,  or  so  far  diminishing  its 
value  to  the  purchaser,  that  it  must  be  suj^sed  he  would  not 
have  bought  the  thing  with  knowledge  of  the  defect,  (dd) 

2.  Of  CovTKiBiTTORT  Nboligbvcb. 

We  have  referred  in  many  parts  of  this  work,  to  a  liability  for 
negligence,  whether  this  be  put  on  the  ground  of  contract  or  of 
tort.  A  defence  very  frequently  made,  is  that  of  contributory 
negligence.  The  rules  of  law  are  well  settled  on  this  subject; 
and  the  apparent  uncertainty  of  the  law  in  some  cases,  is  but  the 
difficulty  of  applying  these  rules  to  the  particular  facts,  which  are 
indefinitely  diversified  in  the  numerous  cases  in  which  the  ques- 
tion arises.  If  the  plaintiff's  own  negligence  was  an  immediate 
and  a  principal  cause  of  the  injury,  without  which  it  [M'obably 
would  not  have  occurred,  it  is  certain  he  cannot  recover  damages. 
But,  although  the  plaintiff  is  proved  to  have  been  somewhat  negli- 
gent, and  to  have  contributed  somewhat  to  the  injury  by  his  negli- 
gence, he  may  nevertheless  recover,  if  he  can  show  gross  or  far 
greater  negligence  on  the  part  of  the  defendant,  and  also  that  this 
negligence  was  the  principal  and  proximate  cause  of  the  injury. 
Language  is  sometimes  used  from  which  it  might  be  inferred  that 
if  both  parties  are  negligent,  and  the  defendant  more  so  than  the 
plaintiff,  the  plaintiff  should  recover,  (de)  The  rule  may  be  in- 
capable of  exact  definition.  But  we  think  it  is  not  law,  that  if 
both  parties  are  negligent  in  a  nearly  equal  degree,  but  the  de- 
fendant is,  on  the  whole,  the  most  negligent  of  the  two,  the  plain- 
tiff shall  prevail.  To  sustain  the  action,  a  greater  than  a  merely 
perceptible  difference  must  exist  between  the  two  degrees  of  neg- 
ligence. (4f)    Whether  the  defendant  used  reasonable  care,  or 


i; 


[ed)  Manning  o.  Albee,  U  Allen,  620.  [de)  C.  B.  &  Q.  &  B.  Co.  v.  Pajne,  40 

[</)  Jeiferies  v.  Great  Wetteni  Bail-  m.  499. 

way  Co.  6  EUU  &  B.  808.  (df)  In  a   large  part  of   tlie   caaea 

(dd)  Morphy  v.  Blanch  In,  18  La.  An.  heretofore  cited,  under  the  tabjectt  of  a 

188 ;  Hard  v,  Seeley,  47  Barb.  428.  matter's  UablUty,  or  a  oarrier'a  liabiUty, 
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was  guilty  of  contributory  negligence,  is  said  to  be  a  question  of 
fact  for  the  jury ;  (dg)  but  the  true  rule  is,  that  what  constitutes 
contributory  negligence  is  a  question  of  law.  And  this  being 
determined  by  the  court,  the  jury  then  pass  upon  the  question 
whether  the  facts  in  evidence  bring  the  case  within  the  legal  defi- 
nition of  contributory  negligence.  As  to  this  definition,  the  au- 
thorities cannot  be  reconciled.  For  example,  it  is  very  common 
for  passengers  in  railroad  cars  to  put  their  arms  out  of  the  win- 
dows. And  it  is  so  common  for  passengers  who  do  this  to  be 
injured  because  of  it,  that  it  might  seem  an  almost  necessary  con- 
clusion that  the  act  was  proved  to  be  dangerous,  and  that  the  doing 
of  it  would  incur,  without  sufficient  cause,  a  real  peril,  and  would 
therefore  be  a  negligence  on  the  part  of  the  passenger,  on  which 
the  railroad  company  might  rest  their  defence,  unless  gross 
negligence  was  shown  on  their  part*  So  indeed  it  is  held  in 
Indiana,  (dA)  in  Massachusetts,  (it)  in  New  York,  (e^*)  and  in 
Pennsylvania,  (die)  But  it  is  held  in  Wisconsin  {dl)  and  in  Illi- 
nois, (dm)  that  a  passenger  may  thrust  or  rest  his  arm  out  of  the 
window,  without  negligence,  or  at  least  without  such  negligence 
as  constitutes  a  bar  to  his  action. 


SECTION  IV. 

ACCORD  AND  SATISFACTION. 

Another  sufficient  defence  is  accord  and  satisfaction ;  which  is 
substantially  another  agreement  between  the  parties  in  satisfaction 

and  in  some  under  Intunuio^,  this  que«-  preceding  note,  and  in  Pfav  v.  Rejmolds, 

tion    of    contributory    negligence    has  63  111.  212 ;  Chaffise  v.  Boeton,  Ac.  R.  R. 

arisen.    For  recent  cases  in  which  it  is  Co.  104  Mass.  106 ;  Lynch  v.  Smith,  104 

considered,  see  Memphis,  Ac.  R.  R.  Co.  Mass.  62 ;  Mahoney  v.  Metropolitan  R.  R. 

o.  Blakeney,  48  Miss.  218 ;  Chicago,  &c.  Co.  104  Mass.  78. 

R.  R.  Co.  V.  Pondrom,  6  111.  888 ;  Keat-  (dk)  I.  &  C.  R.  R.  v.  Rntherford,  29 

ing  V,  Central  R.  R.  Co.  8  Lansing,  469;  Ind.  82. 

Baltimore,  Ac  R.  R.  Co.  v.  State,  88  Md.  (<fi)  Todd  v.  Old  Colony  R.  R.  Co.  8 

642 ;  Van  Shaick  v.  Hudson  River  R.  R.  Allen,  18. 

Co.  48  N.  Y.  627.    In  this  case  the  neg^  {dj)  Holhrook  v,  U.  ft  8.  R.  R.  Co.  12 

ligence  of  the  defendant  sufAced  to  de-  N.  Y.  286. 

feat  the  action.    In  the  other  cases  cited  (dk)  Pittsburg,  Ao.  R.  R.  Co.  o.  Mo- 

in  this  note,  It  was  insufficient,  and  also  Clnra,  60  Penn.  294. 

in  Schneider  o.  The  ProTident  Life  Ins.  [cU)  Spencer  v.  Mllwankee,  Ao.  R.  R. 

Co.  24  Wis.  28 ;  TransporUtion  Co.  v,  Co.  17  Wis.  487. 

Downer.  11  Wallace,  129;  Kesee  v.  Chi-  (dm)  Pondrom  v.  Ch.  A  A.  R.  R.  Ca 

cago  A  N.  W.  R.  R.  Co.  80  la.  78.  61  111.  888. 
{dg)  So  stated  in  some  of  the  cafes  in 

TOL.  II.  62  gX7 
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of  the  former  one ;  and  also  an  executi< 
Thisis  the  meaning  of  the  un<^ient  rule,  that  accord  without  sat- 
isfaction is  no  bar  to  an  action ;  and  it  used  to  be  laid  down  in 
the  earlier  books  with  great  exactness^  that  the  execution  of  the 
accord  must  be  complete  and  perfect,  (e)  ^    So,  indeed,  it  must  be 

party  holding  the  claim  may  agree  to  take  a  new  promise  of  the 
other  in  satisfaction  of  it ;  or  he  may  agree  to  receive  a  new  under- 
taking when  the  same  shall  be  executed,  as  a  satisfaction.  In 
either  case  he  will  be  held  to  his  bargain,  and  only  to 
*682    that.(/)«    WliAf hpr  thfi  jpy  nrAmiflA  *  shall  have  bv  itself 


(e)  Cock  9.  Hony church,  T.  Raym. 
203,  2  Keble,  600.  Trespass  for  an  as- 
sault. Plea,  a  concord  between  the  par- 
ties, that  the  defendaot  should  pay 
plaintiff  £8,  and  his  attorney's  bill,  and 
that  he  had  paid  the  £3,  and  was  ready 
to  pay  the  attorney's  bill,  but  he  neyer 
showed  him  any.  This  was  held  no  de- 
fence, because  the  accord  was  not  whollv 
executed.  See  also  Peytoe's  case,  9 
Rep.  79  b;  Anonymous,  Cro.  Eliz.  46; 
Case  V.  Barber,  T.  Raym.  460,  T.  Jones, 
158;  Bree  v.  Sayler,  2  Keble,  382;  Hall 
V.  Seabright,  2  Keble,  634;  Brown  v. 
Wade,  2  Keble,  861 ;  Frentress  v.  Mar- 
kle,  2  la.  653 ;  Coit  v.  Houston,  3  Johns. 
Cas.  243;  Watkinson  v.  Inglesby,  5 
Johns.  386;  Frost  v,  Johnson,  8  Ohio, 
393;  Woodruff  v,  Dobbins,  7  Blackf. 
582;  Ballard  v.  Noaks,  2  Pike,  45; 
Brooklyn  Bank  v.  De  Grauw,  23  Wend. 
342 :  Bryant  v.  Proctor,  14  B.  Mon.  457 ; 
Bigelow  V.  Biddwin,  1  Gray,  245. 

(/)  Babcock  v,  Hawkins,  23  Vt.  561. 
This  was  an  action  of  book  account.  It 
appeared,  that  after  the  commenoeosent 
of  the  suit,  the  parties  met,  and  the 
defendant  agreed  to  giye  a  note  for 
thirty  dollars  to  the  plaintiff,  and  pay 
all  the  plaintiffs  costs  in  the  suit,  except 
the  writ  and  service.  The  defendant 
executed  the  note,  and  agreed  to  pay  the 
costs,  as  aboTe  stated ;  and  the  plaintiff 
then  executed  and  delivered  to  him  a  re- 
ceipt in  these  words :  '*  Received  of  Peter 
Hawkins  thirty  dollars  by  note  given  per 
this  date,  in  full  to  settle  all  book  accounts 
up  to  this  date ;  "  and  Uie  suit,  as  well  as 
the  subject-matter  of  the  suit,  was  con- 
sidered as  settled  by  the  parties.  The 
defendant  never  paid  any  portion  of  the 
costs,  but  paid  part  of  the  note ;  and  for 


the  reason  that  the  defendant  had  not 
paid  the  costs,  the  plaintiff  refused  to 
discontinue  the  suit.    Upon  these  facts, 
found  by  an  auditor,  the  counpr  court 
rendered   Judgment  for  the  defendant, 
which  was   sllrmed   by    the    Supreme 
Court.      Re4field,  J.,  in  delivering   the 
opinion  of  tlie  court,  said :  "  We  think  it 
must  be  regarded  as  fully  settled,  that 
an  agreement  upon  sufficient  considera- 
tion, fully  executed,  so  as  to  have  opei^ 
ated  in  the  minds  of  the  parties,  as  a  full 
satisfaction  and  settlement  of  a  pre-ex- 
isting contract  or  account  between  the 
parties,  is  to  be  regarded  as  a  valid  set- 
tlement, whether  the  new  contract  be 
ever  paid  or  not ;  and  that  the  party  is 
bound  to  sue  upon  the  new  contract,  if 
such  were  the  agreement  of  the  parties. 
This  is   certainly  the   common    under- 
standing of  the  matter.    It  is  reasonable, 
and  we  think  it  is  in  accordance  with 
the  strictest  principles  of  technical  law. 
1.  There  is  no  want  of  consideration  in 
any  such  case,  where  one  contract  is 
substituted  for  another,  and  especially 
so  where  the  amount  due  upon  the  for- 
mer contract  or  account  is  matter  of 
dispute.      The   liquidating   a    disputed 
claim  is  always  a  sufficient  consideration 
for  a  new  promise.    Holcomb  v.  Stimp- 
son,  8  Vt.  141.    2.  The  accord  is  sufB- 
ciently  executed,  when  all  is  done  which 
the  party  agrees  to  accept  in  satisfaction 
of  tne  pre-existing  obligation.     This  is 
ordinarily  a    matter  of   intention,  and 
should  be  evidenced  by  some  express 
agreement  to  that  effect,  or  by  some 
unequivocal  act  evidencing  such  a  pur- 
pose.   This  may  be  done  by  surrender  of 
former  securities,  by  release  or  receipt  in 
full,  or  in  any  othet  mode.    All  that  is 


1  See  Pettis  v.  Ray,  12  R.  I.  344. 
s  See  Simmons  v.  Clark,  56  111.  96. 
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the  effect  of^BatirfY^^g  ^e ,  origip^  claimj  n^^^t  ]\^  /^^fni.- 
mined  by  the  constmction  of  flift  n^y  ^greeme^t.    *  Gen-    *  688 
erally,  but  not  uniyersally,  if  the  new  promise  be  founded 
upon  a  new  consideration^  and  is  clearly  binding  on  the  original 
promisor,  this  is  a  satisfaction  of  the  former  claim ;  Qf)  and  other- 
wise it  is  no  satisfaction,  (h)    But  even  a  promise,  which  would 

reqiUBite  is,  that  the  debtor  should  hare  plaintiff,   haring  accepted  the  note  in 

executed  the  new  contract  to  that  point  fall   satisfaction  and  discharge  of   the 

whence  it  was  to  operate  as  satisfaction  bill,  could  not  sue  upon  the  latter.   Held, 

of  the  pre-existing  liability,  in  the  pres-  also,  that  the  plea  was  sufficient.    And 

ent  tense.    That  is  shown  in  the  present  see  to  the  same  effect  Good  v.  Cheese^ 

case  by  executing  a  receipt  in  full,  the  man,  2  B.  &  Ad.  328 ;  Evans  r.  Powis» 

same  as  if  the  old  contract  had  been  1  Exch.  001.    But  the  rule  established 

upon  note,  or  bill,  and  the  papers  have  by  these  cases   has  made  no  material 

been  surrendered.  8.  In  erery  case  where  change  in  the  form  of  the  plea.    It  is 

one  security  or  contract  is  agreed  to  be  stiU  true  that  an  accord  without  satisfac- 

received  in  lieu  of  another,  whether  the  tlon  is  not  good.    Therefore  if  a  defend- 

substituted   contract  be   of   the    same  ant  intends   to  set  up  a  new  promise 

or  a  higher  grade,  the  action,  in  case  of  without  performance  in  bar  of  an  action, 

failure  to  perform,  must  be  upon  the  he  must  take  care  to  arer  distinctly  that 

substituted  contract.   And  in  the  present  it  was  agreed   that   the    new   promise 

case,  as  it  is   obvious  to  us  that  the  should  be  received  in  satisfaction.    If  he 

plaintiffs  agreed  to  accept  the  note,  and  sets  forth  the  agreement  in  such  a  man- 

the  defendant's  promise  to  pay  the  costs  ner  that  it  appears  upon  the  face  of  the 

in  full  satisfaction,  and  in  the  place  of  plea   that   performance,    and    not    the 

the  former  liability,  the  defendant  re-  promise  to  perform,  was  to  be  received 

mained  liable  only  upon  the  new  con-  m  satisfaction,  and  does  not  aver  per- 

tract.    4.  In  all  cases  where  the  party  formance,  the  plea  will  of  course  be  bad. 

intends  to  retain  his  former  remedy,  he  This  will   explain  several  recent  Eng- 

will  neither  surrender  nor  release  it ;  and  lish  cases  which    might    seem    at  first 

whether  the  party  shaU  be  permitted  to  sight  to  be  at  variance  with  what  is 

sue  upon  his  original  contract  is  matter  stated   in    the    text.      See    Reeves    v. 

of  intention  always ;  unless  the  new  con-  Heame,  1  M.  &  W.  923 ;  ColUngboume 

tract  be  of  a  higher  grade  of  contract,  in  o.  ManteU,  5  M.  &  W.  289 ;  Carter  v. 

which  case  it  will  always  merge  the  for-  Worraald,  1  Exch.  81 ;  Gifford  v.  Whit- 

mer  contract,  notwithstanding  the  agree-  aker,  6  Q.  B.  240;  Griffiths  v.  Owen,  18 

ment  of  the  debtor  to  still  remain  liable  M.  &  W.  68 ;  Harris  r.  Reynolds,  7  Q.  B. 

upon  the  original  contract."  See  in  Com.  71 ;  Gabriel  v.  Dresser,  6  C.  B.  622,  29 

Dig.  tit  Accord   (B  4),  it  is  said  that  Eng.  L.  &  Eq.  266 ;  Bayley  v.  Homan,  3 

"  an  accord,  with  mutual  promises  to  per-  Bing.  N.  C.  ^0 ;  James  c.  David,  6  T.  R. 

form,  is  good;  though  the  thing  be  not  141;  Allies  v.  Probyn,  5  Tyrwh.  1079; 

performed  at  the  time  of  the  action,  for  Hall  v.  Smith,  15  la.  584. 

the  party  has  a  remedy  to  compel  the  {g)  Com.  Dig.  Accord  (b.  4) ;  Good  v. 

performance.    Yet  the  remedy  ought  to  Cheeseman,  2  B.  &  Ad.  328,  per  Parke,  J. ; 

be  such  that  the  party  mi^ht  have  taken  Cartwright  v.  Cooke,  3  B.  &  Ad.  701 ; 

it  upon  the  mutual  promise  at  the  time  Evans  v.  Powis,  1  Exch.  907 ;  Bayley  v, 

of   the  agreement."      And  in  Sard    v.  Homan,  8  Bing.  N.  C.  621 ;  Went  worth 

Rhodes,  1  M.  &  W.  153,  which  was  as-  v.  Bullen,9  B.  &  C.  850.    In  Pope  o,  Tun- 

sumpsit  bj  the  indorsee  against  the  ao-  stall,  2  Pike,  209,  it  was  held,  that  in  debt 

ceptor  of  a  bill  of  exchange  for  £43,  on  a  bond,  a  plea  averring  that,  before 

the  defendant  pleaded  that,  tSter  the  bill  suit  brought,  the  obligees  in  the  bond 

became  due,  one  G.  P.,  the  drawer  of  the  had  taken  a  third  person  into  partnership, 

bill,  made  his  promissory  note  for  £44,  and  that  the  defendant,  with  two  securi- 

and  delivered  the  same  to  the  plaintiff  ties,  executed  to  the  new  partnership  a 

in  fuU  satisfaction  and  discharge  of  the  bond  on  longer  time,  which  was  accepted 

bill.    Replication,  that  although  he,  the  and  received  in  full  satisfaction  and  dis- 

plaintiff,  accepted  the  note  in  fuU  sat-  charge  of  the  bond  sued  on,  is  good  in 

isfaction  and  discharge  of  the  bill,  yet  bar  as  a  plea  of  accord  and  satisfaction, 

that  the  note  was  not  paid  when  due,  (A)  Thus,  a  plea  that  the  plaintiff  ac- 

and  still  remained  unpaid.    Beld,  that  cepted  an  order  of  the  defendant  on  a 

the  replication  was  bad,  and  that  the  third  person  for  a  given  sum,  in  satisfao- 
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not  itself  be  a  satisfaction,  may,  if  it  be  faUj  performed,  at  tlie 
right  time  and  in  the  right  way  (and  not  merely  tendered),  become 
^     then  a  satisfaction,  (t)   If  tfie  new  promiaft  la  ftTaftii^jmy^  and  is  not 
:r    binding,  it  is  no  satisfaction  until  it  be  e^Qj^BJ^ '  ^^^  althon^  it 
-^    is  to  be  performed  on  a  future  dav  certain>the  promisee  may  have 
^  his  original  action  Before  the  new  promise  becomes  due,  (^i)    But 
^   it  it  be  a  l)inding  promise,  Tor  a  new  consiaeranonTpe^ormable 
at  a  future  day  certain,  then  the  original  right  of  action  is  sus- 
pended until  that  day  comes ;  if  the  promise  is  then  duly  per- 
formed,  this  right  is  destroyed  ;  but,  if  the  promise  is  not  then  duly 
performed,  this  right  reTives,  and  the  promisee  has  his  election 
to  sue  on  the  original  cause  of  action,  or  on  the  new  promise, 
unless  by  the  terms  or  the  legal  ^^f^^jjijjjf^  ^^^  ftnnfri>/*f ^ 

neWDTOinise  is  itself  a  Rfl-tiftfantinn  and  an  ATtinftfion  nf  the 

^  •  684  old  one.  (A)  This  *  may  be  illustrated  by  the  case  of  one 
who  takes  a  negotiable  promis3ory  note,  on  time,  for  money 
which  is  due  or  to  become  due.  This  note  is  conclusive  evidence 
of  an  agreement  for  delay  or  credit,  and  no  action  can  be  main- 
tained on  the  original  cause  of  action  until  the  maturity  of  the 
note ;  (Z)  if  then  the  note  is  not  paid,  an  action  may  be  brought 
upon  the  note,  or  on  the  original  cause  of  action,  unless  the  facts 
show  that  the  promisee  took  the  note  in  payment,  or  the  law  im- 
I^ies  it,  as  in  Massachusetts,  Maine,  and  Vermont,  (m)  Thus,  if 
A  covenants  to  pay  B  for  property  bought,  '^  in  manner  and  at 
the  times  following,"  that  is,  to  give  some  cash,  and  the  rest  in 
certain  promissory  notes,  all  which  are  given,  if  the  notes  are  not 
paid,  an  action  may  be  brought  on  the  covenant,  although  it  have 
been  literally  complied  with,  (n) 


tlon  of  the  promises,  is  no  bar  to  an  ao- 
tlon  for  the  original  cause  of  indebtedness; 
nor  is  a  plea  good  as  an  accord  and  satis- 
faction that  the  plaintiff  agreed  to  ac- 
cept the  note  of  a  third  person,  which, 
on  being  tendered,  he  refused  to  accept. 
Hawley  v.  Foote,  19  Wend.  516. 

(t)  Com.  Dig.  tit.  Accord  (b.  4). 

(  / )  Com.  Dig.  tit.  Accord  (b.  4). 

(k)  li  such  is  the  intent  and  effect  of 
the  new  agreement,  the  remedy  on  the 
original  cause  is  wholly  gone.  See  mprot 
n.  {/),  And  see  further  Lewis  v.  Lvster, 
2  Cromp.  M.  &  R.  704 ;  Kearslake  v. 
Morgan,  6  T.  R.  618 ;  Richardson  v.  Rick- 
man,  cited  in  Kearslake  v.  Morgan,  6  T. 
R.  618;  Griffiths  o.  Owen,  13  M.  &  W. 
63. 

(/)  Kendrick  v.  Lomax,  2  Cromp.  & 
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J.  406.  In  this  case,  after  a  bill  of  ex- 
change became  due,  and  whilst  it  waa  in 
London,  where  it  had  been  sent  to  be  pre- 
sented for  payment^  the  person  who  had 
indorsed  it  to  the  plainMl  came  to  him 
with  another  bill  for  the  same  amount, 
and  preTailed  on  him  to  take  it  for  and 
on  account  of  and  in  renewal  of  the  first 
bill.  Before  the  second  bill  became  due, 
and  without  delirering  it  back,  the  plain- 
tiff brought  an  action  on  the  first  bill 
against  the  acceptor.  Held,  that  he  was 
not  entitled  to  recoTer.  And  see  Sawyer 
V.  Wagstaff,  6  Bear.  416 ;  Simon  v.  Lloyd, 
2  Cromp.  M.  ft  R.  187. 

(m)  See  anU,  p.  *624,  nn.  (q),  (r). 

(n)  Dixon  v.  Dixon,  7  Ellis  &  B.  908. 
See  also  Leake  v.  Young,  6  Ellis  &  B. 
066. 
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It  seems  that  a  suit  on  a  written  contract,  as  a  note  of  hand, 
may  be  barred  by  a  proof  of  the  execution  of  a  parol  contract,  en* 
tered  into  concurrently  with  the  written  contract,  and  agreed  to 
be  taken  in  satisfaction  of  it.  (o) 

An  agreement  to  cancel  and  release  mutual  claims,  or  to 
discontinue  *  mutual  suits,  is  a  mutual  accord  and  satisfac-    *  685 
tion ;  and  either  party  may  rely  on  it  as  a  bar  against  the 
further  prosecution  of  the  suit  or  claim  by  the  other;  (p)  but  to 
make  this  effectual  as  to  mutual  suits,  the  mutual  release  should 
be  under  seal. 

Nor  is  it  necessary,  as  we  have  seen,  that  the  accord  and  satis 
faction  should  go  so  far  as  to  extinguish  the  original  claim.  If 
there  be  a  new  agreement,  resting  on  sufficient  consideration,  and 
otherwise  valid,  to  suspend  a  previous  claim  or  cause  of  action, 
until  the  doing  of  a  certain  thing,  or  the  happening  of  a  specified 
event,  an  action  cannot  be  maintained  on  that  claim  in  the  mean 
time.  But  such  agreement  to  suspend  or  delay  will  not  be  inferred 
from  the  mere  giving  of  collateral  security,  with  power  to  sell  the 
same  at  a  certain  time  if  the  debt  be  not  previously  paid.  (9) 

To  show  that  the  accord  and  satisfaction  were  simultaneous, 

(0)  Thus,  where  upon  the  indonement  (p)  Thus  in  Vedder  v.  Vedder,  I  Denio, 

of  a  note  it  was  agreed  by  parol  between  257,  A  and  B  liaving  mutual  causes  of 

the  indorser  and  the  indorsee,  that  if  the  action  in  tort  against  each  other,  had  an 

former  would  execute  to  the  latter  a  deed  interyiew  to  adjust  the  demands  of  B ; 

for  a  tract  of  land,  the  latter  would  strike  and  for  the  satisfaction  of  such  demandsj 

out  the  indorsement  and  release  the  in-  A  paid  him  a  sum  of  money  and  took  his 

doner  from  all  liability  thereon,  and  the  receipt ;  but  B  insisted,  as  a  condition  to 

indorser  did  afterwards  execute  a  deed  such  adjustment,  that  A  should  execute 

for  the  tract  of  land,  which  was  accepted  to  him  a  receipt  in  "  full  of  all  demands  " 

by  the  indorsee ;  held,  that  proof  of  these  on  his  part,  to  which  A  consented,  and 

facts  was  not  eyidence  tending  to  estab-  such  receipt  was  given,  nothing  being 

lish  a  contract  variant  from  that  con-  said  respecting  the  particular  demand  of 

tained  in  the  written  indorsement,  and  was  A.    IlJd,  notwitlistanding,  that  it  was 

competent  to  establish  an   accord  and  a  good  accord  and  satisfaction  of  A's 

satisfaction.     Smitherman  v.  Smith,  8  cause  of  action  against  B.    So,  in  Foster 

DeT.  &  Bat.  89.    So,  where  P.  and  the  r.  Trull,  12  Johns.  466,  it  was  held,  that 

defendant  agreed  to  purchase  a  vessel  an  agreement  by  two,  having  each  an 

together,  and  the  defendant  having  re-  action  for  false  imprisonment  pending 

ceived  $190  of  P.,  for  which  he  gave  his  against  the  other,  to  discontinue  their 

note  on  demand,  purchased  the  vessel  in  respective  actions,   and   an  actual  dis- 

his  own  name,  and  afterwards  signed  a  continuance    accordingly,    are    a    good 

writing  which  set  forth  that  a  portion  of  accord  and  satisfaction.     So,  an  agree- 

the  vessel  was  to  belong  to  P.  upon  his  ment  to  refer  mutual  causes  of  action  to 

paying  therefor,  and  acknowledged  the  arbitration,  and  a  performance  of    the 

receipt  of  $190  towards  such  payment,  agreement,  is  a  good  accord  and  satis- 

which  was  admitted  to  be  the  same  money  faction  in  respect  of  such  causes  of  action, 

for  which  the  note  was  given,  and  such  Williams  v.  The   London    Commercial 

writing  was  accepted  by  P. ;  it  was  held.  Exchange  Co.  10  Exch.  609,  29  Eng.  L.  ft 

that  this  was  an  accord  and  satisfaction  £q.  429. 

of  the  note,  although  it  was  not  can-  (q)  Ernes  v.  Widdowson,  4  C.  ft  P. 

oeUed.    Peck  p.  Davis,  19  Pick.  490.  161. 
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and  consisted  of  the  delivery  of  a  certain  thing,  it  most  be  proved, 
not  only  that  the  thing  was  delivered,  but  that  it  was  received  ic 
satisfaction,  (r)  This  delivery  need  not  have  been  voluntary,  or 
intended  by  way  of  satisfaction.  But  if  the  property  of  the  debtor 
come  lawfully  into  possession  of  the  creditor,  and  they  then  agree 

that  it  may  be  retained  by  him,  and  shall  be  in  satisfaction 
*  686    *  of  the  debt,  this  would  be  regarded  as  a  good  accord  and 

satisfaction.  («) 
The    accord  and  satisfaction  must  be  advantageous  to   the 
creditor.  (0  ^    He  must  receive  from  it  a  distinct  benefit  which 


(r)  Maze  v.  MiUer,  1  Wash.  C.  C.  828 ; 
Sinard  v.  Patterson,  8  Blackf .  354 ;  Hall 
V.  Flockton,  16  Q.  B.  439,  4  £ng.  L.  & 
Eq.  185 ;  State  Bank  v.  Little  John,  1  Der. 
&  Bat.  565.  And  it  is  entirely  a  question 
for  the  jur/i  whether  there  was  an  accep- 
tance, fjveiy  rtceipt  is  not  an  acceptance. 
To  constitute  an  acceptance  there  must 
be  an  act  of  the  will.  Hardman  v.  Bell- 
house,  0  M.  &  W.  600 ;  Brenner  v.  Herr, 
8  Penn.  St.  106.  So  whether  a  note  or 
bond  is  accepted  in  satisfaction  of  an  orig- 
inal claim,  or  only  as  collateral  security, 
is  for  the  jurjr.  Stone  v.  Miller,  16  Penn. 
St.  460 ;  Ham  v.  Kiehl,  88  Penn.  St.  147. 

(s)  Thus,  in  Jones  v.  Sawklns,  5  C.  B. 
142,  in  an  action  of  debt  fur  use  and  oc- 
cupation of  certain  rooms  and  apartments 
of  the  plaintiff,  the  defendant  pleaded : 
1st  That  the  plaintiff  during  the  demise, 
and  before  the  commencement  of  the 
suit,  took  the  defendant's  goods  as  a  dis- 
tress, they  being  of  sufficient  value  to 
satisfy  the  rent  and  costs  of  the  distress, 
&c. ;  that  the  plaintiff  never  sold  the 
goods,  but  retained  them  until  just  before 
the  commencement  of  the  suit,  when  he, 
with  the  assent  of  the  defendant  received 
and  accepted  them,  and  still  retained 
them  in  satisfaction,  &c.  2.  That  after 
the  accruing  of  the  causes  of  action,  and 
before  the  commencement  of  the  suit,  the 
plaintiff  wrongfully  seized  the  defend- 
ant's goods,  ^ing  of  value  more  than 
sufficient  to  satisfy  the  causes  of  action 
and  retained  them  for  an  unreasonable 
time,  namely,  &c.,  and  converted  them : 
that  it  was,  before  the  commencement  of 
the  suit,  agreed  between  the  plaintiff  and 
the  defendant,  that,  for  the  termination 
of  disputes  between  them  concerning  the 
causes  of  action  in  the  declaration,  and 
claims  made  by  the  defendant  in  respect 
to  the  seizure  and  conversioa;  such  de- 
mands and  rights  of  action  should  be 
mutually    relinquished;    and    that   the 


plaintiff  should  retain  the  goods  as  a  final 
settlement  in  full  satisfaction  and  dis- 
charge of  the  said  causes  of  action ;  and 
that  the  plaintiff  accepted  and  received, 
and  still  retained  the  said  goods  in  such 
full  satisfaction  and  discharge.  8.  That 
the  plaintiff  wrongfully  seized  the  defend- 
ant's goods  to  the  value  of  all  the  monevs 
in  the  declaration  mentioned,  and  de- 
tained the  goods  for  an  unreasonable 
time,  and  converted  them,  and  wrongfully 
disturbed  the  defendant  in  the  peaceable 
possession  of  the  rooms  ;  that  the  plain- 
tiff was  desirous  of  regaining  possession 
of  the  rooms ;  that  after  the  accruing  of 
the  causes  of  action,  and  before  the  com- 
mencement of  the  suit,  it  was  agreed  be- 
tween the  plsintiff  and  the  defendant, 
that,  to  put  an  end  to  disputes  in  respect 
of  the  csuses  of  action  in  that  plea  men- 
tioned, and  other  alleged  causes  of  action 
on  the  part  of  the  defendant,  they  should 
mutually  relinquish  their  claims;  that 
the  plaintiff  should  retain  the  goods  in 
full  satisfaction  and  discharge  of  his 
claim,  and  that  the  defendant  should  re- 
linquish her  right  to  and  g^ve  up  posses- 
sion of  the  rooms,  and  should  be  dis- 
charged by  plaintiff  from  all  claims  ;  and 
that  the  defendant  accordingly  relin- 
quished her  claims  to,  and  gave  up  pos- 
session during  tlie  tenancy,  and  the  plain- 
tiff resumed,  and  still  retained  possession 
of,  the  rooms,  and  retained  the  goods  so 
seized,  in  satisfaction  and  discharge  of 
the  causes  of  action.  Beid,  that  the 
pleas  were  good  pleas  of  accord  and 
satisfaction.  Sda,  also,  that  the  replica- 
tions —  which  in  substance  alleged  that 
the  plaintiff  did  not  seize  or  detain  any 
gooas  of  the  defendant  of  sufficient  value 
to  satisfy  the  rents  and  costs,  or  of  value 
sufficient  for  a  full  satisfaction  and  dis- 
charge of  the  causes  of  action  —  were 
bad,  as  raising  an  immaterial  issue. 
(<)  Thus,  it  is  settled  that  a  mere  re- 


822 


1  Works  V.  Hershey,  35  la.  340. 


CH.  III.]  DEFENCES.  *  687 

*  otherwise  he  would  not  have  had.(u)  Thus,  to  an  action  *  687 
for  wrongfully  taking  cattle,  it  is  no  plea  that  it  was  agreed 
that  plaintiff  might  have  them  again;  for  this  the  law  would 
have  given  him ;  and  the  return  of  the  cattle  is  not  a  satisfaction 
for  the  injury  caused  by  the  detention  of  them,  (t^)  But  although 
it  has  been  held,  that  the  thing  given  in  satisfaction  must  have 
a  distinct  value  at  law,  and  therefore  the  release  of  equities  of  re- 
demption could  not  be  a  satisfaction  for  want  of  such  value,  (u^) 
it  cannot  be  doubted,  that  if  the  satisfaction  be  actual,  and  have 
a  real  value  in  fact,  either  at  law  or  in  equity,  it  would  be  held 
sufficient. 

It  is  held  that  a  creditor  who  agrees  to  receive  a  less  sum  in 
full  satisfaction  for  a  greater  debt,  and  who  receives  this  sum  and 
gives  a  receipt  in  full,  may  yet  sue  for  the  balance  of  his  debt,  (tow^ 
But  if  the  promise  to  give  a  smaller  sum  is  accompanied  by  addi- 
tional security,  here  is  a  consideration  which  makes  valid  the 

ceipt  by  a  creditor  of  part  of  his  debt  the  third  party,  and  in  these  words :  "  I 
then  due,  is  not  a  good  defence  by  way  am  to  pay  tlie  witliin  note ;  "  and  a  credit 
of  accord  and  tatijrfaction,  to  an  action  of  the  same  date,  still  legible,  though 
for  the  remainder,  although  the  creditor  lines  had  been  drawn  through  it,  for  a 
agreed  to  receive  it  in  full  satisfaction,  sum  paid  by  the  tbird  party.  Held, 
See  ante,  pp.  *  610,  *  620,  and  notes,  that  this  was  no  evidence  of  an  accord 
And  see  further  Warren  v.  Skinner,  20  and  satisfaction  of  the  note  which  re- 
Conn.  660,  an  excellent  case ;  Daniels  v,  mained  in  tiie  plaintiff's  possession.  So 
Hatch,  1  N.  J.  dOl ;  Adams  v.  Tapling,  4  if  the  creditor  derives  any  benefit  from 
Mod.  88 ;  Worthington  v.  Wigley,  8  Bing.  the  part  payment  to  which  he  was  not 
N.  C.  464 ;  Smith  v.  Bartholomew,  1  Met.  entitled,  and  he  accepts  this  additional 
276 ;  Mitchell  v,  Cragg,  10  M.  &W.267;  benefit,  together  with  the  part  payment, 
Greenwood  v.  Lidbetter,  12  Price,  183 ;  as  a  fuU  satisfaction,  this  is  a  good  dis- 
Hinckley  v.  Arey,  27  Me.  362 ;  Hardey  v.  charge  of  his  whole  claim.  Douglass  v. 
Coe,  6  Gill,  180 ;  Wliite  v.  Jordan,  27  Me.  White,  3  Barb.  Ch.  621;  Hinckley  v, 
870;  Eve  V.  Moseley ,  2  Strobh.  203.  But  Arey,  27  Me.  362.  As  if  part  is  paid 
this  rule  applies  only  when  the  claim  and  received  in  full  satisfaction  before 
thus  settled  is  a  liquidated  and  undisputed  the  whole  is  due.  Brooks  v.  White,  2 
one.  Longridge  v.  Dorville,  6  B.  &  Aid.  Met.  283;  Goodnow  v.  Smith,  18  Pick. 
117  ;  Wilkinson  v.  Byers,  1  A.  A  E.  106 ;  414 ;  Smith  v.  Brown,  3  Hawks,  680.  And 
Reynolds  v.  Pinhowe,  Cro.  Eliz.  420 ;  At-  if  the  creditor  receives  any  specific  prop- 
lee  V.  Backhouse,  3  M.  &  W.  661 ;  Mo-  erty,  either  from  the  debtor  or  a  third 
Daniels  v,  Lapham,  21  Vt  228 ;  Stockton  person,  in  fuU  satisfaction,  this  is  a 
V.  Frey,  4  Gill,  406 ;  Palmerton  p.  Hux-  good  dischai^  whatever  be  the  value  of 
ford,  4  Denio,  166 ;  Tuttle  u.  Tuttle,  12  the  thing  thus  received,  there  being  no 
Met.  661.  And  if  the  debtor  give  his  n^  fraud.  Reed  v.  Bartlett,  10  Pick.  273 ; 
gotiaJbU  note  for  part  of  an  undisputed  Blinn  v.  Chester,  6  Day,  860.  And  see 
debt,  and  this  be  accepted  in  full  sati»-  ante,  p.  *  610,  n.  (x). 
faction,  the  right  to  sue  for  the  balance  (w)  See  preceding  note. 
U  gone.  See  ante,  f,  *610,  n.  (*).  Or  \v)  Keeler  ».  Neal.  2  Watts,  424.  A 
the  note  of  a  third  person.  See  anU,  plea  of  accord,  &c.,  must  show  that  the 
p.  ♦610,  n.  (a) ;  Booth  r.  Smith,  3  Wend,  plaintiif  received  something  valuable. 
66.  In  Bruce  v.  Bruce,  4  Dana,  630.  the  Davis  ».  Noaks,  3  J.  J.  Marsh.  407 ;  Logan 
defendant  pleaded  that  the  plaintiff  had  v.  Austin,  1  Stew.  476. 
agreed  to  accept  the  promise  of  a  third  (w)  Preston  v.  Christmas,  2  Wits.  86. 
person,  in  full  satisfaction  of  the  note  (ww)  Harriman  v.  Harriman,  12  Gray, 
sued  on.  The  only  evidence  in  support  841 ;  Bunge  r.  Koop.  6  Rob.  1.  But  see 
of  the  plea  was  an  mdorsement  signed  by  Pepper  u.  Aiken,  2  Bush,  251. 
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promise  to  accept  this  sum  in  full,  (wx)  ^    And  so  would  any 
other  consideration  for  the  payment. 

We  have  seen  that  a  promise*  without  fixftftntjon^ia  nn  aafigfiu^ 
tion,  unless  it  has  this  effect  hv  ftxnrftuft  turrv^rMknt.  And  on  the 
same  principle,  if  the  promise  be  executed  literally,  or  in  form, 
but  is  rendered  inoperative  or  worthless  to  the  creditor  by  Uie 
debtor's  act  or  omission,  this  has  no  effect  as  an  accord  and 

satisfaction.  (2;) 
*  688       *  If  the  accord  and  satisfaction  be  made  by  a  third  party, 
and  is  accepted  as  satisfaction,  it  would  seem  to  be  suf- 
ficient, if  the  actual  debtor  consent  to  look  upon  it  as  such,  (jf) 

At  least  this  must  be  the  case  where  the  debtor  and  the  stranger 
are  principal  and  agent,  or  the  transaction  is  such  that  the  debtor 
may  make  it  the  act  of  the  stranger  as  his  agent,  by  his  subse- 
quent adoption  and  ratification. 

An  accord  and  satisfaction  made  b^are  breach  of  covenant  or 
contract,  is  not  a  bar  to  an  action  for  a  subsequent  breach,  (z) 


(wx)  Keder  r.  SalisbuiT,  83  N.  Y. 
648. 

(x)  Thus,  in  Turner  v.  Browne,  3  C. 
B.  157,  in  debt  for  money  had  and  re- 
ceired,  &c.,  the  defendant  pleaded,  that 
after  the  accruing  of  the  debts  and  causes 
of  action,  the  defendant  executed  a  deed, 
securing  to  the  plaintiff  a  certain  annu- 
ity ;  and  that  the  plaintiff  then  accepted 
and  received  the  same  of  and  from  the 
defendant  in  full  satisfaction  and  dis- 
charge of  all  the  said  several  debts  and 
causes  of  action.  The  plaintiff  replied, 
that  no  memorial  of  the  annuity  deed 
was  enrolled  pursuant  to  the  statute ; 
that  the  annuity  being  in  arrear,  the 
plaintiff  brought  an  action  to  recover  the 
amount  of  the  arrears ;  Uiat  the  defend- 
ant pleaded  in  bar  of  that  action  the 
non-enrolment  of  the  memorial,  and  that 
thereupon  the  plaintiff  elected  and  agreed 
that  the  indenture  should  be  null  and 
void,  as  pleaded  by  the  defendant,  and 
discontinued  the  action.  Hetd^  a  good 
answer  to  the  plea,  inasmuch  as  it  showed 
that  the  accora  and  satisfaction  thereby 
set  up,  had  been  rendered  nugatory  and 


unavailing  by  the  act  of  the  defendant 
himself.  Upon  the  same  principle  it  was 
Md  in  Hall  v.  Smallwood,  Peake's  Add. 
Cas.  13,  that  if  a  bill  of  sale  of  goods  it 
given  in  satisfaction  of  a  bond  debt,  and 
It  is  afterwards  discovered  that  the  obli- 
gor had  previously  committed  an  act  of 
bankruptcv,  the  obligee  may  abandon 
the  bill  01  sale  and  sue  out  a  commis- 
sion against  the  obligor ;  and  a  co-obligor 
cannot  plead  the  bill  of  sale  as  an  accord 
and  satisfaction,  in  an  action  against  him 
on  the  bond.  Coles  v.  Soulsby,  21  Cal. 
47. 

(y)  BooUi  V.  Smith,  8  Wend.  66; 
Webster  r.  Wyser,  1  Stew.  184. 

[x)  And  it  is  immaterial  whether  the 
covenant  is  to  pay  at  a  time  certain,  or 
upon  a  contingency.  Healey  r.  Spence, 
8  Ezch.  668, 20  £ng.  L.  k  £q.  476 ;  Mayor 
of  Berwick  v.  Oswald,  1  Ellis  &  B.  295, 16 
£ng.  L.  &  £q.  286 ;  Snow  v,  Franklin,  1 
Lutw.  868 ;  Alden  v.  Blague,  Cro.  Jac. 
99 ;  Neal  v:  Sheffield,  id.  254 ;  Kaye  r. 
Waghome,  1  Taunt  428 ;  Smith  v.  Brown, 
3  Hawks,  580;  Harper  v,  Hampton,  1 
Harris  &  J.  678. 


1  In  Goddard  v.  O'Brien,  9  Q.  B.  D.  37,  it  was  AeM.  that  the  acceptance  of  a  check 
for  XlOO,  payable  on  demand,  is  a  good  accord  and  satisfaction  for  a  debt  of  £IS5  1$ 
9d.    See  lavage  v,  Evennan,  70  Penn.  St  315 ;  Boll  v.  Boll,  43  Conn.  455. 
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SECTION  V. 


OF  ARBITRAMENT  AND  AWARD. 


Somewhat  analogous  to  the  defence  of  accord  and  aatisfaction, 
is  that  of  arbitrament  and  award.  By  the  first  the  parties  have 
agreed  as  to  what  shall  be  done  by  one  to  satisfy  the  claim  of  the 
other.  By  the  second  they  have  agreed  to  submit  this  question  to 
third  persons,  (a)  ^ 

This  agreement  may  be  made  by  the  parties  directly,  or  through 
their  agency ;  and  the  authority  to  make  this  agreement  may  be 
express  or  implied.  The  authority  of  an  agent  to  submit  the  claims 
of  his  principal  to  arbitration,  has  been  much  considered. 
No  general  authority  to  collect  claims,  or  even  to  *  compro-  *  689 
mise  them,  carries  with  it  the  power  to  submit  them  to 
arbitration,  (6)  unless  the  power  arises  from  a  general  usage,  or 
is  given  by  a  rule  of  court,  (c)  But  an  attomey-at-law  has  this 
power  by  his  office,  (d )  limited,  as  some  courts  hold,  to  claims 
already  put  in  suit,  (e)  No  officer  of  the  United  States  has  author- 
ity, by  virtue  of  his  office,  to  enter  into  a  submission  on  their  be- 
half, which  shall  be  binding  on  them.  (/) 

A  submission,  if  it  be  not  binding  on  both  parties,  is  void ;  and 
therefore  it  is  so,  if  it  binds  either  to  do  that  which  he  has  no  legal 
power  to  do.  (^) 

The  first  essential  of  an  award,  without  which  it  has  no  force 
whatever,  is,  that  it  be  conformable  to  the  terms  of  the  submis- 


■-:\ 


(a)  The  rabmisslon  is,  in  fact,  a  con- 
tracty  —  a  contract  to  refer  the  subject  in 
dispute  to  others,  and  to  be  bound  by 
their  award.  And  the  submission  itseu 
implies  an  agreement  to  abide  the  result, 
although  no  such  agreement  be  erpnestedf. 
Stewart  ».  Cass,  16  Vt.  603;  Valentine  v, 
Valentine,  2  Barb.  Ch.  430.  And  a  sub- 
mission is  valid  and  binding,  although 
there  is  no  agreement  that  indgment  may 
be  entered  on  the  award.  Howard  v. 
Sexton,  4  Const.  167. 

(6)  Alexandria  Canal  Co.  v.  Swann, 
6  ilow.  83. 


(c)  Bnckland  v.  Con  war,  10  Mast. 
896;  Henley  v.  Soper,  8  B.  &  C.  16. 

{d)  Filmer  v.  Delber,  3  Taunt.  486 ; 
Wilson  p.  Toung,  0  Barr,  101 ;  Holker  v. 
Parker,  7  Cranch,  436 ;  Talbot  v.  M'Gee, 
4  T.  B.  Mon.  877. 

(e)  Jenkins  v.  Gillespie,  10  Smedes  k 
M.  31 ;  Scarborough  v,  Reynolds,  12  Ala. 
252. 

(/)  United  States  v.  Ames,  1  Woodb. 
&M.76. 

(ff)  Teamans  v.  Teamans,  90  liass. 
686. 


^  The  reference  to  an  arbitrator  of  the  snb)ec^matte^  in  dispute  in  a  bill  in  equity, 
his  award  to  be  the  basis  of  a  final  decree,  is  a  waiTer  olt  the  obwctions  of  aa  adequate 
remedy  at  law.    Strong  v.  Willey,  104  U.  S.  518. 

825 


^-^ 


♦  690  THE  LAW  OP  CONTRACTS.  [PABT  IL 

sion.  (g)  The  authoriiy  given  to  the  ft.rhitTy|y<^^^rmlH  nnt  Ka 
exceeded,  and  the  precise  question  submitted  to  them,  and  neither 
morft  p(jY  Iftfta^  ahmilH  Ha  fl^y^awftrflH  Neither  can  the  award  affect 
strangers ;  andif  one  part  of  it  is  that  a  stranger  shall  do  some 
act,  it  is  not  only  of  no  force  as  to  the  stranger,  but  of  no  force  as 
to  the  parties,  if  this  unauthorized  part  of  the  award  cannot  be 
severed  from  the  rest.  (K)  But  if  both  the  parties  to  the  submis- 
sion are  bound  to  pay  a  certain  debt  to  a  stranger,  an  award  that 
one  of  them  should  pay  is  valid  as  to  them,  (hh)    Nor  can  it 

require  that  one  of  the  parties  should  make  a  payment  or 
*  690    do  any  similar  act  to  a  stranger.  (»)     ♦  But  if  tiie  stranger 

is  mentioned  in  an  award  only  as  agent  of  one  of  the  parties, 
which  he  actually  is,  or  as  trustee,  or  as  in  any  way  paying  for, 
or  receiving  for  one  of  the  parties,  this  does  not  invalidate  the 
award.  (/)  And  in  favor  of  awards,  it  has  been  said  that  this  will 
be  supposed^  where  the  contrary  is  not  indicated,  (i) 

ig)  1  Roll.  Abr.  tit  Arbitrament  (E);  award.    Govett  v.  RichmoDd,  7  Simons, 

Hide  V.  Petit,  1  Ch.  Cas.  186 ;  Solomons  1.    And  see  Humphreys  v.  Gardner,  11 

V.  M'Kinstry,   13   Johns.    27.      Neither  Johns.  61 ;  Downs  r.  Cooper,  2  Q.  B.  256. 

arbitrators    nor    courts    can    substitute  An  award  that  one  party  shaU  cause  a 

another  agreement  for  the  one  actuallv  stranger  to  do  a  certain  act,  as  to  deUver 

made  by  the  parties.     Howard  v,  Edgell,  possession  of  land,  is  void.      Martin  v. 

17  Vt  0.  Williams,  18  Johns.  264.    Or  that  one 

(A)  1  Rol.  Abr.  tit.  Arbitrament  (E).  party  should  erect  a  stile  and  bridge  on 

An  award  directing  a  qui  tarn  action  to  the  premises  of  a  stranger.    Turner  v. 

cease,    is    therefore    bad.      Philips    v.  Swamson,  1   M.  &  W.  672.      But   an 

Knightley,   2  Stra.  903.     So  an  award  award  directing  one  party  and  oihen  to 

that  a  stranger  to  the  submission  should  convey  certain  premises  to  the  other,  or 

give  bond  as  a  security,  for  the  perform-  that  he  alone  should  pay  a  certain  sum 

ance  of  the  award ;  or  that  one  party's  in  money,  is  not  invalid  as  to  the  last 

wife  and  son  should  join  in  a  conveyance,  part.     Thornton    v.  Carson,  7  Cranch, 

is  mvalid.     Com.  Dig.  Arbit  (£.  1) ;  Pits  606.    And  the  award  will  be  bmding  if 

V.  Wordal,  Godb.  166,  Keilwey,  4S  a,  pi.  that  which  relates  to  a  third  P^rty  is 

10.    And  see  Brazil  v,  Isham,  1  E.  I>.  separable.     Sears  v,  Vincent,  8  AUen, 

Smith,  437.     So,  that  an  action  by  one  607. 

party  and  his  wtfe,  against  the  other  par-         {hh)  Lamphire  v.  Cowan,  39  Vt  420. 
tv  should  be  discontinued:    Com.  Dig.  (i)  Breton  v.  Prat,  Cro.  Eliz.  768;  1 

Arbit.   (D.  4);   that  the  §ervant  of  one  Roll.  Abr.  tit.   Arbitrament   (B),  pi.  7; 

party  should  pay  a  certain  sum :  Dudley  Adams  v.  Statham,  2  Lev.  2i36 ;  Jn  rt 


V.  Afallenr,  cited  in  Norwich  v.  Norwich,  Laing  and  Todd,  18  C.  B.  276,  24  £ng. 

3  Leon.  62 ;  or  an  award  tliat  one  party  L.  &  Eq.  849. 

should  become  bound  with  sureties  for  the  ( /)  Com.  Dig.  Arb.  (E.  7) ;  Dudley  v. 

performance  of  any  particular  act :  Old-  Malfery,  cited  in  Norwich  v.  Norwich,  3 

field  V.  Wilmers,  1  Leon.  140;  Coke  d.  Leon.  62;  Bird  v.  Bird,  Salk.  74;  Bedam 

Whorwood,  2  Lev.  6 ;  that  tiie  party  and  v.  Clerkson,  Ld.  Ravm.   123 ;   Snook  o. 

one  who  had  become  surety  in  the  submis-  Hellyer,  2  Chitty,  43;  Gale  v.  Mottram, 

sion  bond,  should  pay  the  sum  awuded :  W.  Kel.    127 ;    Lynch    v.    Clemence,  1 

Richards  v.  Brockenbrough,  1  Rand.  449.  Lutw.  671 ;    Macon   v.  Crump,   1   Call, 

And  an  award  against  one  company  will  600 ;  Inh.  of  Boston  v.  Brazer,  11  Mass. 

not  bind  another  company,  consisting  in  447  ;  Beckett  v.  Taylor,  1  Mod.  9,  2  Keb. 

noart  of  the  same  persons.     Kratzer  v.  646 ;  Bradsay  v.  Clyston,  Cro.  Car.  641. 

Lyon,  6  Penn.  St.  274.    Strangers  to  the  (k)  Bird  v.  Bird,  1  Salk.  74.    But  see 

submission  may  in  some   instances   be  Wood  i;.  Adcock,  7  Exch.  468, 9  £ng.  L.  & 

bound    by   silently   acquiescing   in   an  £q.  624,  that  the  onus  of  showing  that  a 
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If  the  award  embrace  matters  not  included  in  the  submission  it 
is  fatal.  (I)  ^  Thus  if  a  question  of  title  be  submitted,  the  arbi- 
trators cannot  award  a  purchase  and  sale  of  the  property.  (II) 
But  if  "  all  issues  in  the  case  "  are  referred,  the  arbitrator  need 
not  report  specifically  on  all,  as  it  is  enough  if  he  hears  all,  and 
reports  the  sum  finally  due.  (Im)  If,  however,  the  portion  of  the 
award  which  exceeds  the  submission  can  be  separated  from  the 
rest  without  affecting  the  merits  of  the  award,  it  may  be  rejected 
as  surplusage,  and  the  rest  will  stand ;  otherwise  the  whole 
is  void,  (m)  If  *  the  submission  specify  the  particulars  to  *  691 
which  it  refers,  or  if,  after  general  words,  it  make  specific 
exceptions,  its  words  must  be  strictly  followed,  (n)     But  if  these 

Sayment  to  the  third  penon  is  for  the  Man.  67 ;  Richards  v,  Brockenbrough,  1 

enefit  of  a  party  to  the  sabmission,  lies  Rand.  449 ;  McBride  v,  Hagan,  1  Vvend. 

on  the   party  seeking    to   enforce    the  826;  Clement  v.  Durgin,  1  Greenl.  900; 

award.    And  see  In  re  Mackay,  2  A.  &  Philbrick  v.  Preble.  18  Me.  265 ;  Banks  r. 

£.  856;  Snook  v.  Hellyer,  2  Chitty,  43.  Adams,  23  id.  259;  Lyle  v.  Rodgers,  6 

(/)  Brown  v.  Savage,  Cas.  tern.  Finch,  Wheat.  394 ;  Walker  v:  Merrill,  13  Me. 
485 ;  Warren  v.  Green,  id.  141 ;  Lynch  173 ;  Gordon  v.  Tucker,  6  Greenl.  247 ; 
V.  Clemence,  1  Lutw.  571 ;  Waters  v.  Pope  v.  Brett,  2  Saund.  293,  and  note  1 ; 
Bridge,  Cro.  Jac.  639 ;  Hill  v.  Thorn,  2  Addison  v.  Gray,  2  Wilson,  293 ;  Crom- 
Mod.  809 ;  Doyley  r.  Burton,  Ld.  Raym.  weU  u.  Owings,  6  Harris  &  J.  10 ;  Martin 
533;  Bonner  v.  Liddell,  1  Brod.  &  B.  80;  r.  Williams,  13  Johns.  264 ;  Cos  tr.  Jag- 
Culver  V.  Ashley,  17  Pick.  98.  In  this  ger.  2  Cowen,  638;  Gomez  v,  Garr,  6 
last  case  all  demands  between  the  parties  Wend.  583,  9  id.  649 ;  Brown  v.  War- 
were  submitted  to  arbitration,  and  the  nock,  5  Dana,  492.  For  it  is  well  settled, 
arbitrators  were  authorized,  in  case  they  that  an  award  may  be  good  in  part,  and 
should  find  the  plaintiff  indebted  to  the  bad  in  part.  Rizford  v.  Nye,  20  Vt.  132; 
defendant,  to  estimate  the  value  of  cer-  Fox  v.  Smith,  2  Wilson,  267 ;  Addison  v, 
tain  chattels  of  the  plaintiff,  and  the  Gray,  id.  293;  Leominster  v.  Fitchburg 
defendant  was  to  take  them  in  part  pay-  R.  R.  Co.  7  Allen,  38 ;  Griffin  v.  Hadley, 
ment.  The  arbitrators  found  the  plain-  8  Jones,  L.  82.  The  objection  that  the 
tiff  indebted  to  a  less  amount  than  the  award  does  not  follow  the  submission  is 
value  of  the  chattels ;  but,  instead  of  one  that  may  be  waived  by  the  parties, 
appraising  so  much  only  of  the  chattels  and  their  promise  to  abide  by  it,  or 
as  would  pay  the  debt,  they  awarded  other  acquiescence,  may  render  it  valid, 
that  the  defendant  should  take  them  and  M'Cullough  v.  Myers,  Hardin,  197 ;  Mo- 
pay  the  plaintiff  in  money  the  excess  of  Daniell  v.  Bell,  3  Hayes,  258 ;  CiUver  v. 
their  value  beyond  the  amount  of  the  Ashley,  19  Pick.  300;  Frothingham  v. 
debt  Held,  that  the  arbitrators  had  Haley,  3  Mass.  70 ;  Cairnes  v.  Bleecker, 
exceeded  their  authority,  and  that  the  12  Johns.  300.  And  the  party  in  whose 
award  was  invalid.  See  also  Shearer  v,  favor  an  award  is  made,  cannot  object 
Handy,  22  Pick.  417 ;  In  re  Williams,  4  that  a  certain  particular  found  for  him 
Denio,  194 ;  Thrasher  v.  Havnes,  2  N.  H.  was  not  authorized  by  the  submission. 
429 ;  Pratt  v.  Hackett,  6  Johns.  14.  Galvin    v.  Thompson,   13  Me.  867.    A 

(//)  Robinson  i;.  Moore,  17  N.  H.  479.  Jbrtiori,  third  persons  cannot  impeach  an 

See  also  Brown  v.  Evans,  6  Allen,  338.  award  because  it  does  not  follow  the  sub- 

(/m)  Heckers  v.  Fowler,  2  Wallace,  mission,  if  the  parties  themselves  do  not 

123.  object    Penniman  v.  Patchin,  6  Vt.  325. 

(m)  Taylor   v,  Nicolson,    1    Hen.   k         (n)  Scott  v.  Barnes,  7  Penn.  St  134. 

^  When  ^property  other  than  that  for  which  an  award  was  to  be  made,  was  by  mis- 
take brought  before  the  arbitrator,  his  award  made  in  ignorance  of  the  mistake  is  void. 
Cox  V.  Fay,  54  Vt  446.  An  award  of  referees  that  the  defendant,  "  his  heirs  and 
assigns,"  shall  pay  a  certain  yearly  sum  as  damages  for  flowing  the  plaintiifs  land,  is 
void  as  in  excess  df  authority,  where  the  submission  contains  no  reference  to  assigna. 
Littlefield  v.  Smith,  74  Ma  387. 
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words  are  very  general,  they  will  be  constnied  liberally,  but  yet 
without  extending  them  beyond  their  fair  meaning,  (o)  On  the 
other  hand,  all  questions  submitted  must  be  decided,  unless  the 
submission  provides  otherwise ;  C^)  and  either  party  may  object 
to  an  award  that  it  omits  the  decision  of  some  question  submitted ; 
but  the  objection  is  invalid  if  it  be  shown  that  the  party  objecting 
himself  withheld  that  question  from  the  arbitrators.  (9)  Nor  is 
it  necessary  that  the  award  embrace  all  the  topics  which  mi^t  be 
considered  within  the  terms  of  a  general  submission.  It  is  enough 
if  it  pass  upon  those  questions  brought  before  the  arbitrators,  and 
they  are  so  far  distinct  and  independent  that  the  omission  of  others 
leaves  no  uncertainty  in  the  award,  (r) 

The  testimony  of  arbitrators  is  admissible,  to  show  whether 

*  692    a  certain  claim  was  included  in  their  award,  (rr^     *  If  the 

award  does  not  embrace  all  of  the  matters  witfii^  t]i<^  fiwl^ 

■ 

(o)  Monro  v.  Alaire,  2  Caines,  820.  drawn  from    the   consideration   of    the 
A  submission  of  all  demandt  extends  to  arbitrators,  by  an  agreement  of  the  par- 
real  as  well  as  personal  property     Bj-  ties,  and  an  award  be  published,  with 
ers   V.  Van  Deusen,  6   Wend.  268.    A  their  assent,  embracing  only  the  remain* 
submission  of  "  all  business  of  whaterer  ing  claims,  such  an  award  will  be  Talid. 
kind  in  dispute    between  the  parties,"  Vamey  v.  Brewster,  14  N.  H.  49.    If  the 
includes  a  prosecution  for  an  assault  and  award  does  not,  in  terms,  decide  all  the 
battery,  pending.    I^oble  v.  Peebles,  18  matters    submitted,    yet   if    the    thing 
8.  &  R.  819.    A  submission  of  "  all  causes  awarded,  necessarily  includes  aU  other 
of  action,"  includes  a  charge  of  fraud  in  things   and   matters   mentioned   in   the 
a  sale  of  certain  property.    De  Long  v.  submission,  this  is  sufficient.      Smith  r. 
Stanton,  9  Johns.  38.    But  a  submission  Demarest,  3  Halst.  195 ;  Sohier  v.  Easter- 
of  "all    unsettled    accounts"  does   not  brook,  6  Allen,  311.    The  omission   of 
authorize  an  award  dividing  all  the  per-  some  items  must  clearly  appear.  M'Kins- 
sonal  property  owned  in  common  by  the  try  v.  Solomons,  2  Johns.  67,  18  id.  27 : 
two  parties,  and  that  each  should  pay  Kleine  u.  Catara,  2  Gallis.  61 ;  Karthaua 
one-half  the  debts  contracted  by  either,  v.  Ferrer,  1  Pet.  222.   See  further  Winter 
and  that  one  should  pay  the  other  f260.  v.  White,  8  J.  B.  Moore,  674,  1  Brod.  & 
Shearer  v.  Handy,  22  Pick.  417.    Under  B.  860 ;    Athelston    v.  Moon.    Comyos, 
a  submission  of  all  demands,  prospective  647;   Harris  p.   Wilson,  1   Wend.  511; 
damages  on  a  bond  of  indemnity  then  Kilbum  v,  Kilbum,  13  M.  &  W.  671. 
outstanding,  may  be  taken  into  consid-  {q)  Page  v.  Foster,  7  N.  H.  392.    And 
eration.     Cheshire  Bank  v.  Robinson,  2  see    Smith    v.  Johnson,  15    East,   213; 
N.  H.  126.    In  Thoreau  v.  Pallies,  5  Al-  Metcalf  v,  Ives,  Cas.  temp.  Hard.  850 
len,  854,  it  was  he/dy  tliat  under  a  sub-  Under  a  aeaUd  submission,   the  parties 
mission  of  an  action  to  an  arbitrator,  cannot,  at  ^he  hearinf^,  by  a  parol  agrt-e- 
with  an  agreement  that   he  may  pass  ment,  withdraw  one  item  embraced  in 
upon  all  questions  of  costs,  an  award  fixing  the  submission.     Howard  v.  Cooper,  1 
the  amount  of  costs  in  gross,  is  primd  Hill,  44. 

finds  raXid.  (r)  McNeor  v.  Bailey.   18   Me.   251; 

(o)  Browne  v.  Meverell,  Dyer,  216  6;  Pinkerton  v.  Caslon,  2  B.  &  Aid.  704; 

Oockson  V   Ogle,  1  Lutw.  560;  Freeman  Garland  v.  Noble,  1  J.  B.  Moore,  187; 

V.  Baspoule,  2  Brownl.  &  G.  809;  Bean  Biggs  v.  Hansel,  16  C.  B.  662.    Arbitra- 

V.  Newbury.  1  Lev.  130 ;  Winter  v.  Mun-  tors  are  presumed  to  have  acted  upon  all 

ton,  2  J.  B.   Moore,  729;   Richards  v.  matters  submitted,  until  the  contrarv  is 

Drinker,  1  Halst.  307 ;  Jackson  r.  Am-  shown.    Parsons  v.  Aldrich,  6  N.  H.  264 ; 

bier,  14  Johns.  96;  Wright  v.  Wright,  5  Emery  v.  Hitchcock,  12  Wend.  166.    But 

Cowen,   197.      If,   however,    after   the  see  King  r.  Bowen,  8  M.  &  W.  625. 

making  of  the  submission,  some  portion  (rr)  Hale  v.  Hate,  10  Gray,  99. 
of  the  claims  embraced  in  it  be  with- 
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mission  which  were  brought  tx>  the  notice  of  the  arbitra^tor8».it.is 
altogether  void.  («)  If  no  partiality  or  corruption  be  alleged,  and 
the  award  is  on  its  face  unobjectionable,  evidence  will  not  be  re- 
ceived to  show  that  a  claim  was  considered  which  afforded  no  legal 
ground  for  damages,  (m) 

In  the  next  place  an  award  must  be  certain;  that  is,  it  must  he    ^  y 
so  expressed  tnai  no  reasonable  doubt  can  be  entertained  as  to   ;^    ^ 
the  meaning  of  the  arbitrators,  the  effect  of  the  award,  or  the    y 
rights  and   duties  of  the  parties  under  it.  (t)     For  the  very 

(«)  lo    Houston    v.  Pollard,  0   Met.  it  may  oomprehend  it.    Grata  v.  Grata,  4 

164,  by  an  agreement  of  sobmiMion  to  Rawle,  411.    A  few  InstanceB  of  a  fatal 

arbitration,  the  arbitrators  were  to  de-  uncertainty  in  awards  are  giren  beiow. 

termine  between  A  and  B,  Ist,  whether  Thus,  an  award  directing  one  party  to 

A  had  finished  a  certain  dwellinff-house  give  a  bond,  without  saying  in  what  sum. 

according  to  his  contract  with  B ;  and  Damon's  case,  6  Rep.  77.    And  see  Bacon 

what,  if  anything,  remained  to  be  done  v.  Dubarry,  1  Ld.  Kaym.  246.    To  give 

upon  the  house  by  A ;  and  how  much,  "  good  security  "  for  a  certain  sum,  with- 

if  anything,  remained  to  be  paid  by  B  out  saying  what  security.    Jackson  9. 


to  A ;  and  what  damage,  if  any,  should    De  Long,  9  Johns.  43 ;  TMnne  v.  Rigby, 

'     ;  'Hpping  9.  Smith,  2  Stn 
failure  of  A  to  perform  the  agreement     1024;  Dnportv.  Wudgoose,  2Bul8tr.  260; 


be  deducted  and  allowed  to  B  for  the     Cro.  Jac.  314 ;  lipping  v.  Smith,  2  Stra. 


to  build  the  house.      2d.   To  determine  Bamet  v.  Oilson,  3  8.  &  R.  340.    But  see 

and   decide  what  amount,  if   any,  re-  Peck  v.  Wakely,  2  McCord,  270,  where 

mained  to  be  advanced  by  B  to  A ;  and  an  award  to  g^ve  "  sufficient  indemnity " 

what  remained  to  be  done,  if  anything,  was  kdi  not  uncertain,  these  words  bemg 

by  A,  upon  a  certain  other  dwelling-house,  construed  to  mean,  the  defendant's  own 

to  finish  it,  conformably  to  another  con-  personal  obligation.    So  to  convey  the 

tract  between  him  and  B.    And  the  par-  right  of  one  party  to  souf  farm,  where 

ties  agreed  to  do  and  perform  to  each  no  farm  had  been  mentioned:  Brown  o. 

other  whatever  might  be  ordered  by  the  Hankerson,  3  Cowen,  70 ;  or  that  one 

arbitrators  to  be  done  by  them  respec-  Mrty  should  pay  X6,anifo<A«rsiiia//M/ii^; 

tively .    The  arbitrators  awarded  that  B  Kudston  v.  Yates,  March,  144 ;  or  as  much 

should  pay  a  certain  sum  to  A,  in  f  nl-  as  should  be  due  in  conscience :  Watson 

filment  of  the  contract  for  building  the  v,  Watson,  Styles,  28 ;  or  as  much  as  cer- 

first-men tinned  house;  and  that  another  tain  land  should  be  worth:  Titus  v.  Per- 

certain  sum  remained  to  be  advanced  by  kins.  Skinner,  248 ;  or  as  much  as  a  quar- 

B  to  A,  in  fulfilment  of  the  contract  for  ter  of  malt  should  be  worth :  Hurst  v. 

building  the  other  house.    HM^  that  the  Bambridge,  1  RoU.  Abr.  tit.  Arb.  (Q-)  pi. 

arbitrators  had  not  decided  all  the  mat-  7 ;  that  one  parly  should  give  up  a  cer- 

ters  submitted  to  them,  and  that  their  tain  obligation,  dated  of  a  given  date,  but 

award  was  therefore  bad.    See  also  In  re  not  otherwise  identifying  it.    Sheppard 

Rider  and  Fisher,  8  Bing.  N.  C.  874,  where,  v.  Stites,  2  Halst  00.    And  see  McKeen 

in  a  dispute  upon  a  building  contract,  ar-  v.  Allen,  2  Harrison,  600;  Bedam  v.  Clerk- 

bitrators  were  to  award  on  alleged  defects  son,  Ld.  Ravm.  124.    Or  to  give  up  "  sev- 

in  the  building,  on  claims  for  extra  work,  tnl  books.      Cockson  v.  Ogle,  1  Lutw. 

and  deductions  for  omissions ;  and  to  as-  560.    Or  an  award  of  three-fourths  of  the 

certain  what  balance,  if  any,  might  be  whole  land  purchased  of  C.  F.,  to  be  fafeen 

due  to  the  builder.    An  awaid,  o^ering  offikt  upper  part  of  said  land.    Duncan 

a  gross  sum  to  be  paid  to  the  builder,  v.  Duncan,  1  Ired.  460.    Contra,  of  an 

without  any  decision  on  the  aUeged  de-  award  that  one  party  should  convey  to 

f ects,  was  held  ill.  the  other  aU  the  lands  he  held  by  a  cer- 

(m)  Rundale  v.  La  Fleur,  6  Allen,  480.  tain  deed  from  A.    Whitcomb  v.  Preston, 

(0  Hawkins  v.  Colclough,  1  Burr.  274;  13  Vt  63.    See  other  insunces  in  Clark 

Schuyler  v.  Van  Der  Veer,  2  Gaines,  236,  v.  Burt,  4  Gush.  306;  Calvert  v.  Carter, 

an  excellent  case  on  this  subject    And  6  Aid.  186;  Thomas  v.  Holier,  3  Ohio, 

it  is  not  sufficient  merely  that  the  parties  266 ;  Waite  v.  Barrv,  IS  Wend.  377 ; 

and  the  arbitrators  comd  understand  it  Young  v,  Reuben.  1  Dall.  110;  Haien  v. 

The  award  should  be  in  terms  so  clear  Addis,  2  Green,  833;  Hopcraft  r.  Hick- 

and  inteUigible  that  every  one  who  reads  man,  2  Simoof  A  8.  130;  Walsh  v.  Qili- 
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*  693    *  purpose  of  the  Bubmission,  and  the  end  for  which  the  law 

favors  arbitration,  is  the  final  settlement  of  all  questions 

mor,  8  Harris  &  J.  888 ;  Lyle  v.  Rodgera,  and  Award,  E.  2.  And  although  an  award 
6  Wheat.  394;  Stonehewer  v.  Farrar,  9  may  be  good  in  part,  and  in  part  Toid, 
Jur.  203 ;  Kendal  v.  Symonds,  Exch.  1866,  yet  this  rule  applies  only  to  awards  in 
30  Eng.  L.  k  £q.  552 ;  Parker  v.  Eggles-  whidi  the  parts  of  the  award  are  distinct 
ton,  5  Blackf .  128 ;  McDonald  v.  Bacon,  and  independent  of  each  other.  So  an 
8  Scam.  428;  Callahan  v.  M' Alexander,  award  may  be  conditional;  but  if  the 
1  Ala.  306 ;  Williams  t*.  Wilson,  9  Exch.  condition  leads  to  a  new  controversy,  the 
90.  In  Lincoln  r.  Whittenton  Mills,  12  award  is  void.  According  to  these  prin- 
Met.  31,  an  oral  agreement  was  made  by  ciples,  we  are  of  opinion  that  the  award 
L.,  a  land-owner,  and  the  owners  of  mills,  in  question  is  void,  as  being  vague  and 
who  flowed  his  lands,  to  submit  to  refer-  uncertain,  and  not  final  as  to  the  matter 
ees  the  question,  what  damages  he  sliould  submitted  to  the  arbitrators.  The  award 
receive.  The  referees  made  a  written  is  sufficiently  certain  as  to  the  actual  pay- 
award,  "that  the  Taunton  Manufactur-  ment  to  be  made  by  the  owners  of  the 
ing  Company,  and  the  owners  of  mills  or  reservoir  dam  to  the  complainant ;  but  it 
their  assigns,  shall  pay  to  L."  a  certain  is  expressly  on  the  understanding  and 
sum  annually,  '*  so  long  as  said  company  agreement,  that  if  the  Taunton  Manufao 
and  others  keep  up  their  dam,  and  flow  turing  Company  and  others  shall  discon- 
as  heretofore ;  with  the  understanding  tinue  said  dam,  the  complainant,  his  heirs 
and  agreement,  that  if  said  company  and  and  assigns,  *  shall  be  entitled  to  said 
others  shall  discontinue  their  dam,  the  damage  as  it  appears  his  lands  sustained 
said  L.,  his  heirs  or  assigns,  shall  be  enti-  in  consequence  of  former  flowing,  until 
tied  to  such  damages  as  it  appears  his  they  shall  arrive  at  their  primitive  good- 
land  sustains  in  consequence  of  former  ness.'  It  is  clear,  we  think,  by  the  part 
flowing,  until  they  arrive  at  their  primi-  of  the  award,  that  it  is  not  final  and  cer- 
tive  goodness."  The  words  "accepted  tain  between  the  parties;  but  that  the 
and  agreed  to  "  were  written  on  the  award,  matter  submitted  is  left  open  to  a  future 
and  signed  by  L.,  and  by  "  C.  R.  by  au-  controversy  on  the  contingency  of  the 
thority  of  the  flowers,"  and  L.  was  paid,  discontinuance  of  the  dam."  See  also 
for  several  years,  the  amount  mentioned  Fletcher  v.  Webster,  5  Allen,  566,  where 
in  the  award ;  but  it  did  not  appear  by  it  is  ke/d,  that  an  award  is  not  valid  which 
whom  the  payment  was  made.  C.  K.  provides  for  the  payment  by  one  of  the 
was  not,  at  the  time  of  his  accepting  the  parties  to  the  submission  of  a  certain 
award,  the  agent  of  the  Taunton  Manu-  sum,  after  making  deductions  therefrom 
facturing  Company,  nor  appointed  by  of  sums  which  are  not  fixed  by  or  capa- 
them  for  that  purpose.  The  said  com-  ble  of  being  ascertained  Jrom  the  award. 
pany  afterwards  ceased  to  do  business.  In  Johnson  r.  Latham,  1  Prac.  Bep.  348, 
and  their  mills  passed  to  other  owners,  4  Eng.  L.  &  Eq.  203,  an  arbitrator  had  to 
who  continued  to  flow  L.'s  lands,  but  re-  decide  upon  the  depth  at  which  the  de- 
fused to  pay  the  full  amount  of  damages  fendant  was  entitlea  to  keep  a  weir  which 
awarded  by  the  referees,  and  offered  him  penned  back  the  water  of  a  river,  so  as 
a  less  amount.  L.  refused  to  receive  the  to  interfere  with  the  plaintiff's  mill  higher 
amount  so  offered,  and  flled  a  complaint,  up  the  stream,  and  to  determine  all  man- 
in  common  form,  under  the  Rev.  Stat,  ner  of  rights  of  water  between  the  par- 
c.  116,  praying  for  a  Jury  to  estimate  the  ties.  The  arbitrator  awarded  that  the 
damages  caused  by  flowing  his  lands,  defendant  was  entitled  to  maintain  his 
Heid,  that  the  award  was  void,  because  weir  to  the  depth  of  fourteen  inches,  and 
it  was  neither  certain  nor  flnal ;  that  if  no  more ;  and  added,  that  he  had  caused 
the  award  had  been  valid,  it  would  not  marks  to  be  placed,  which  marks  pointed 
have  bound  the  respondents,  on  the  facts  out  the  depth  the  defendant  was  to  keep 
of  the  case ;  and  that  L.  was  entitled  to  his  weir,  and  that  a  plan  annexed  to  the 
proceed  on  his  complaint.  And  Wildt^  J.,  award  correctly  defined  and  described  the 
said :  "  This  case  turns  on  the  question  depth  of  the  weir  and  the  marks.  Held^ 
whether  the  award  of  arbitrators,  relied  that  the  award  sufficiently  pointed  out  the 
on  in  the  defence,  is  valid  and  binding  on  depth  of  the  weir,  and  was  sufficiently 
the  parties  to  the  present  suit  An  award  precise,  although  it  made  no  provision 
is  in  the  nature  of  a  iudgment,  and,  to  be  for  the  case  oi  floods,  or  for  regulating 
vaUd,  must  be  certain  and  decisive  as  to  the  depth  of  the  paddle  in  the  defendant's 
the  matter  submitted,  so  that  it  shall  not  weir,  by  which  the  water  could  be  let  off. 
be  a  cause  of  a  new  controversy.  Samon*s  And  see  Pike  v.  Gage,  9  Foster,  461. 
case^  5  Bep.  77 ;  Bac.  Abr.  Arbitrament 
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and  disputes ;  *  and  this  is  inconsistent  with  uncertainty.  *  694 
But  this  certainly  is  not  required  to  an  unreasonable  or 
impracticable  degree ;  it  should  be  a  certainty  to  a  common  intent ; 
and  the  nature  of  the  subject  should  be  considered ;  and  if  that 
which  is  left  uncertain  by  the  words  of  the  award  can  be  made 
perfectly  certain  by  a  reference  to  a  standard  which  the  award  pre- 
sentSy  this  is  sufficient,  (u)  An  award  may  be  in  the  alterna- 
tive, (t;)  If  it  be  that  one  party  shall  pay  the  other  a  certain  sum, 
but  no  time  of  payment  be  fixed,  the  award  is  not  uncertain,  be- 
cause the  sum  awarded  becomes  payable  immediately,  or  within 
a  reasonable  time,  (u^) 

In  the  next  place,  the  award  must  b^  pomMe,;  (x)  for  an  award 
requiring  that  to  be  done  which  cannot  be  done,  is  senseless  and 
useless.  But  the  impossibility  which  vitiates  an  award  is  one 
which  belongs  to  the  nature  of  the  thing,  and  not  to  the  accidental 
disability  of  the  party  at  the  time.  ( y)  Thus,  if  he  be  ordered  to 
pay  money  on  a  day  that  is  past,  this  is  void ;  (z)  so,  if  he  be  re- 
quired to  give  up  a  deed  which  he  neither  has  nor  may  ex- 
pect to  have ;  (a)  but  if  he  be  directed  to  pay  *  money,  the  •  695 
award  is  good,  although  he  has  no  money ;  for  it  creates  a 
valid  debt  against  him.  (i)  ^    Nor  can  a  party  avoid  an  award  on 


.^ 


"^i 


^ 


(u)  That  certainty  to  a  common  in- 
tent is  sufficient,  see  Wood  t^.  Earle,  6 
Rawle,  44 ;  Brown  v.  Warnock,  6  Dana, 
402 ;  Case  u.  Ferris.  2  HiU,  76 ;  Doolittle 
V.  Malcolm,  8  Leigh,  606 ;  Coze  v.  Gent, 
1  McMttllan.  802;  1  RoU.  Abr.  tit  Arb. 
(H.)  pi.  14;  Carffejv.  Aitcheson,  2  B. 
Sb  C.  170;  Doe  d.  Williams  v.  lUchard- 
son,  8  Tftunt.  607 ;  Cavme  v.  Watts,  8  D. 
ft  R.  224;  Grier  i;.  Grier.  1  DaU.  178; 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  448. 
Thus  an  award  to  pay  the  "taxable  cost," 
is  sufficiently  certain.  Nichols  v.  Rens- 
selaer Mut.  Ins.  Co.  22  Wend.  126 ;  Macon 
o.  Crump,  1  Call,  676 ;  Brown  v.  Warnock, 
6  Dana,  402.  So  to  pay  a  certain  sum  in 
00  days,  and  interest.  Skeels  v.  Chickei^ 
ing,  7  Met  816.  See  Beale  v.  Beale,  Cro. 
Car.  888;  Fumis  v,  Hallom,  Barnes,  166; 
Fox  V.  Smith,  2  Wilson,  267;  Bigelow  v. 
Maynard,  4  Cush.  817 ;  rearson  v.  Arch- 
bold,  11  M.  &  W.  477 ;  Bourke  v.  Lloyd, 
10  M.  &  W.  660;  England  v.  Daridson,  9 
Dowl.  P.  C.  1062;  Mortin  v.  Burge,  4  A. 
ft  £.  078;  Purdy  v.  Delavan,  1  Caines, 
804 ;  Luts  v.  Linthicnm,  8  Pet  166 ;  Brick- 


house  V.  Hunter,  4  Hen.  ft  Mun.  363 ;  Coxe 
V.  Lundy,  Coxe,  266.  As  to  awards  of 
costs,  see  Harden  v.  Harden,  11  Gray, 
436;  Dudley  v.  Thomas,  28  Cal.  366. 

{v)  Oldfleld  V.  Wilmer,  1  Leon.  140 
Lee  V,  Elkins.  12  Mod.  686;  Simmonds 
0.  Swaine,  1  Taunt.  649 ;  Commonwealth 
V.  Pejepscut  Proprietors,  7  Mass.  309 
Wharton  v.  King,  2  B.  ft  Ad.  628;  Thorn 
ton  V.  Carson,  7  Cranch,  696. 

{w)  Freeman  v.  Baspoule,  2  Brownl 
809 ;  Imlay  v.  Wikoff,  1  South.  132 ;  Blood 
V.  Shine,  2  Fla.  127.  An  award  of  "  tax 
able  costs"  to  be  paid  by  one  party  is 
not  void  for  uncertainty.  That  is  cer 
tain  which  can  be  rendered  certain 
Wright  V.  Smith,  19  Vt  110. 

(ar)  Colwel  v.  Child,  1  Ch.  Cas.  87 
Kunckle  v.  Kunckle,  1  DaU.  364. 

(y)  1  Roll.  Abr.  tit  Arb.  jB.)  pL  16; 
and  see  Wharton  v.  King,  2  B.  ft  Ad. 
628. 

(f )  1  Roll.  Abr.  tit  Arb.  (B.)  pi.  17. 

\a)  Lee  v.  Elkins,  12  Mod.  666: 

(6)  Brooke,  Abr.  tit  Arb.  pi.  80;  1 
Roll.  Abr.  tit  Arb.  (F.)  pi.  2. 


^  Where  a  statute  proTiding  that  an  award  for  land  taken  for  street  impiOTements 
In  a  city  should  be  paid  ftom  a  fond  to  be  assessed,  was  held  nnoonstitndonal  as  affoid- 
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the  ground  of  an  imposBibility  created  by  himself,  after  the  award, 
or  perhaps  beforehand,  if  for  the  purpose  of  evading  an  expected 
award,  (c) 

This  impossibility  may  be  actual,  or  it  may  be  that  created  by 
law ;  for  an  award  which  requires  that  a  party  should  do  what  the 
law  forbids  him  to  do,  is  void,  either  in  whole,  or  for  so  much  as 
is  thus  against  the  law,  if  that  can  be  severed  from  the  rest,  (d) 

An  award  mu^^  bg  f ffflBg^^ftfe-  ^^^  If  it  be  of  things  in  them- 
selves of  no  value  or  advantage  to  the  parties,  or  out  of  all  propor- 
tion to  the  justice  and  requirements  of  the  case,  or  if  it  undertake 
to  determine  for  the  parties  what  they  should  determine  for  them- 
selves, as  that  the  parties  should  intermarry,  it  is  void.  It  is 
not  unreasonable,  however,  merely  because  it  lays  a  burden  on  one 
party  only,  and  requires  nothing  of  the  other.  It  used  to  be  said, 
that  mutuality  was  essential  to  an  award.  (/)  It  is  now  certain 
that  this  mutuality  need  not  appear  upon  Hie  face  of  the  award ; 
and  indeed  it  can  hardly  be  supposed  necessary  at  all.  {g) 
*  696  If  A  and  B  refer  only  a  claim  which  A  has  on  *  B,  and  the 
award  is  simply  that  B  pay  A  a  certain  sum  of  money,  it 
would  be  good,  but  it  would  have  no  element  of  mutuality  that  did 
not  belong  to  it  necessarily.  (K)    An  award  under  a  submission 


(c)  Com.  Dig.  tit  Arb.  (E.  12). 

\d)  1  Roll.  Abr.  tit.  Arb.  (O.)  pi.  1. 
See  Alder  v.  Sayill,  6  Taunt  464 ;  May- 
bin  V.  Coulon,  4  Dall.  206 ;  Harris  o.  Ciu*- 
now,  2  Chitty,  694 ;  Turner  o.  Swainson, 
1  M.  &  W.  572. 

(e)  See  1  Roll.  Abr.  tit  Arb.  (B.)  pi. 

12,  18;  Cooper  v. ,  8  Ch.  Rep.  76, 

cited  in  1  Vern.  157 ;  Earl  v.  Stocker,  2 

Vem.  251 ;  Cavendish  v. ,  1  Ch.  Caa. 

270.  But  a  strong  case  of  unreasonable- 
ness must  be  made  out  in  order  to  induce 
courts  to  set  aside  an  award;  since  the 

Sarties  made  choice  of  their  own  judge, 
ee  Wood  v.  Griffith,  1  Swanst  43;  Brown 
r.  Brown,  1  Vem.  157,  2  Ch.  Cas.  140; 
Waller  v.  King,  9  Mod.  68;  Hardy  v.  In- 
nes,  6  J.  B.  Moore,  574.  As  to  the  con- 
sistency required  in  an  award,  see  Ames 
V,  MiUward,  2  J.  B.  Moore,  713. 

(/)  1  Roll.  Abr.  tit  Arbit  (K.j.  And 
see  Gibson  v.  Powell,  5  Smedes  &  M.  712 ; 
McKeen  v.  Olipbant^  8  Harrison,  442. 

{g)  The  doctrine  of  mutuality  is  not 
now  applied  in  the  strict  sense  in  which 
it  was  lormerly  taken.    HorreU  v.  M'Al- 


exander,  8  Rand.  94.  It  is  not  neceMair 
that  the  same  acts  should  be  done  by  each 
party.  Munroe  v.  Alaire,  2  Caines,  820; 
Kunckle  0.  Kunckle,  1  Dall.  864.  The 
doctrine  of  mutuality  is  fully  eipounded 
in  Purdy  9.  DelaTan,  1  Caines,  815,  by 
Kent^  J.,  and  in  Jones  v.  Boston  Mill  Coi^ 
poration,  6  Pick.  148.  In  Onion  o.  Rob- 
maon,  15  Vt.  510,  O.  and  W.  having  a 
claim  against  R.  for  money  received,  to 
their  use,  and  R.  alleging  that  he  had 
paid  it  to  O.,  thepr  submitted  the  matter 
to  arbitrators  with  authority  to  award 
costs  and  damages,  who  awarded  that  R. 
account  to  O.  for  a  certain  sum,  in  dam- 
ages and  costs.  In  a  suit  on  the  award 
in  favor  of  O.,  it  was  hdd  that  there  was 
no  mutuality  in  the  submission  between 
O.  and  R.,  and  that  neither  the  rights  nor 
liabilities  of  either  were  affected  by  the 
award.  Held,  also,  that  the  submission 
and  award,  though  legallv  invalid,  might 
be  given  in  evidence  under  a  declaration 
setting  forth  the  above  facts. 

(k)  Weed  V.  Ellis,  8  Caines,  266 ;  Gor- 
don V.  Tucker,  6  Greenl.  247 ;  Qaylord  v. 


ing  no  certain  means  of  payment,  the  award  under  the  drcomstanoes  of  the  case  was 
decided  to  be  binding  on  the  dty,  although  the  fund  proved  imoffident  Sage  v.  Brook- 
lyn, 89  N.  T.  189. 
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by  an  infant  or  married  woman,  against  the  other  party,  will  not 
be  set  aside  on  the  ground  that  it  would  not  have  been  enforced 
if  against  the  infant  or  married  woman,  (hh) 

Lastly,  the  award  must  be  <tna?  ^nd  conelfiM^e.^t\  ^  This  neces- 
sity springs  also  from  the  very  purpose  for  which  the  law  favors 
arbitration,  namely,  the  settlement  and  closing  of  disputes,  (y) 
But  here,  too,  as  on  other  points,  the  law  is  now  more  rational  and 


Gajlordp  4  Daj,  422 ;  — ^  v.  Palmer, 
12  Mod.  284;  Uorton  v.  Benson,  Free- 
man,  204 ;  Doolittle  v.  Malcom,  8  Leigh, 

eo8. 

(kk)  Palmer  v.  Davis,  28  N.  T.  242. 

(i)  See  Qoode  v.  Waters,  20  Law  J. 
(v.  8.)  Cb.  72, 1  Eng.  L.  &  Eq.  181 ;  Wood 
V,  The  Company  of  Copper  Miners,  16 
C.  B.  464.  28  Eng.  L.  &  Eq.  860;  Mays  o. 
Cannell,  16  C.  B.  107,  28  Eng.  L.  &  Eq. 
328;  Camochan  v,  Christie,  11  Wheat. 
446.  An  award,  which,  after  disposing  of 
the  claims  of  sonw  of  the  parties,  declared 
that  as  to  the  claims  of  certain  other  par- 
ties, they  should  be  at  Uberty  to  prosecute 
the  same,  either  at  law  or  equity,  in  like 
manner  as  if  the  order  of  reference  had 
never  been  made,  is  not  final.  Turner  v. 
Turner,  8  Russ.  Ch.  494.  But  an  award 
directing  the  execution  of  mutual  and 

roeral  releases  is  final.  Bell  v.  Gipps, 
Ld.  Raym.  1141 ;  Birks  v.  Trippat,  1 
Saund.  82 ;  Wharton  v.  King,  2  B.  Jb  Ad. 
628.  So  of  an  award  that  plaintiff  has 
no  good  cause  of  action.  Dibben  v.  Mar- 
quis of  Anglesea.  4  "i^rwh.  026 ;  M*Der> 
mott  9.  U.  S.  Ins.  Co.  3  S.  &  R.  604 ; 
Craven  v.  Craven,  1  J.  B.  Moore,  403 ; 
Jackson  v.  Yabsley,  6  B.  &  Aid.  840; 
Anffus  V.  Bedford,  1 1  M.  &  W.  60. 

Tj )  An  award  settling  the  costs  on 
both  sides,  without  saving  more,  is  final 
and  conclusive.  Buckland  v.  Conway, 
16  Mass.  306 ;  Stickles  v,  Arnold,  1  Qrav, 
418 ;  Tarquair  v.  Redinger,  4  Teates,  282 ; 
Hartnell  v.  Hill,  Forest,  73.  An  award 
that  defendant  should  pay  costs,  without 
saying  to  whom,  is  not  uncertain.  Baily 
V.  Curling,  20  Law  J.  (h.  s.)  Q.  B.  236,  4 
Eng.  L.  k  Eq.  201;  and  see  Drew  v. 
Woolcock,  Bail  Court,  1864,  28  Eng.  L. 
ft  Eq.  223.  In  Hancock  v.  Reede,  16  Jur. 
1086. 6  Eng.  L.  ft  Eq.  868,  H.  ft  M.  being 
partners,  had  covered  wires  with  gutta- 
percha for  R,  hi  pursuance  of  a  contract 


They  afterwards  assigned  the  partnership 
business  to  C.  H.,  witli  power  to  him  to 
take  proceedings  in  theur  name  for  the 
recovery  of  debts  due  to  them,  to  enforce 
existing  contracts,  and  to  deal  in  respect 
thereof  as  they  themselves  might  have 
done.  C.  H.,  after  the  assignment,  also 
covered  wires  for  R.  on  his  own  account, 
and  brought  two  actions  against  him,  one 
in  his  own  name,  the  other  in  the  name 
of  H.  ft  M.  It  liad  been  agreed  between 
C.  H.  and  R  to  refer  both  actions,  and  all 
matters  in  difference,  as  well  between  H. 
&  M.  and  R.  as  between  C.  H.  and  R.,  to 
arbitration ;  whereupon  an  order  of  ref- 
erence was  drawn  up,  and  an  award  had 
been  made.  Held,  that  the  award  was 
not  bad  for  want  of  finalitv  in  awarding 
a  discontinuance  of  H.  i  M.'s  action 
without  determining  the  cause  of  action, 
as  it  appeared  that  the  discontinuance 
had  been  entered  before  or  at  the  time  of 
making  the  order  of  reference,  and  that 
it  was  left  to  the  arbitrator  to  decide 
whether  the  discontinuance  should  re- 
main, and  it  was  intended  that  he  should 
not  proceed  further  in  that  action.  And 
see  Nicholson  v.  Sykes,  0  Exch.  867,  25 
Eng.  L.  ft  Eq.  400.  —  Where  several  is- 
sues are  involved  in  the  pleadings,  and 
the  whole  case  is  referreo,  the  costs  to 
abide  the  result,  it  ought  to  appear  that 
each  issue  was  disposed  of.  See  Pear- 
son V,  Archbold,  11  M.ft  W.477  ;  Bourke 
V.  Lloyd,  10  M.  ft  W.  660;  Stonehewer  v. 
Farrer,  6  Q.  B.  730 ;  Phillips  r.  Higgins, 
20  Law  J.  (n.  b.)  Q.  B.  367,  6  Eng.  L.  ft 
Eq.  206 ;  Wilcox  v.  Wilcox,  4  Exch.  600 ; 
Kilbum  p.  Kilbum,  IS  M.  ft  W.  671.  So 
where  a  cause,  and  aU  maUert  in  differmee, 
are  referred,  the  costs  to  abide  the  result, 
the  award  ought  to  disting^sh  between 
the  matters  in  the  cause  and  other  mat- 
ters of  difference.  See  Morton  v.  Burge, 
4  A.  ft  E.  073. 


^  An  architect  occupving  the  position  of  an  arbitrator  in  ascertaining  an  amount 
doe  under  a  building  contract  is  not  liable  to  an  action  for  refusing  to  reconsider  his 
certificate,  or  give  uie  grounds  of  his  opinion,  no  fraud  or  collusion  being  alleged. 
Stevenson  v.  Watsun,  4  C.  P.  D.  148.  A  person  called  upon  to  act  as  an  arbitrator  is 
not  liable  to  an  action  for  want  of  care  or  skill  or  for  neritgenoe.  Pappa  v.  Rose, 
L.  R  7  C.  P.  525 ;  Tharsb  Sulphur  Co.  v.  Loftus,  L.  R  8  C  P.  1. 
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less  technical  than  it  was  formerly.  Thus,  it  was  once  a  rule 
*  697    that  an  award  of  nonsuit  was  not  good,  *  because  not  final, 

as  the  plaintiff  might  immediately  renew  his  action ;  (i) 
but  this  would  hardly  be  held  now.  An  award  of  discontinuance 
of  a  suit  has  always  been  held  sufficient,  (l)  It  is  not  a  valid  ob- 
jection to  an  award,  that  it  is  upon  a  condition,  if  the  condition 
be  clear  and  certain,  consistent  with  the  rest  of  the  award,  in  it- 
self reasonable,  and  such  as  to  cause  no  doubt  whether  it  were  per- 
formed or  not,  or  what  were  the  rights  or  objections  dependent 
upon  it  (m) 

Any  delegation  or  reservation  of  their  authority  by  the  arbitra- 
tors, which  would  have  the  effect  of  leaving  anything  to  the  future 
judgment  or  power  of  the  arbitrators,  would  vitiate  the  award,  (n) 
But  where  arbitrators  are  unable  to  decide  accurately  upon  some 
particular  point,  requiring  some  technical  knowledge,  they  may 
refer  the  settlement  of  the  details  to  some  tliird  person  having 
such  knowledge,  the  arbitrators,  however,  accurately  determining 
the  principles  by  which  such  person  is  to  be  governed,  (o) 


{k)  Knight  v.  Burton,  1  Salk.  75 ;  1 
RoU.  Abr.  ut.  Arb.  (I.)  pi.  16 ;  Philips  v. 
Knightley,  1  Baniard.  463.  But  in  Mil- 
ler V.  Miller,  6  Binn.  62,  it  was  said  that 
arbitrators  had  no  power  to  award  a  non- 
suit. Nor  have  they  to  arrest  judgment, 
if  their  power  be  only  to  direct  how  a 
verdict  shall  be  entered.  Angus  ».  Red- 
ford,  11  M.  &  W.  69. 

(/)  Blanchard  r.  LiUey,  9  East,  497 ; 
Philips  V,  Knightley,  1  Barnard.  468; 
Linsey  v.  Ashton,  Godb.  265 ;  Ingram  i;. 
Webb,  1  RoUe,  362.  Or  that  plaintiff 
should  enter  a  retraxit.  1  Roll.  Abr.  tit. 
Arb.  (F.)  pi.  7,  (I.)  pi.  18.  Or  that  no 
suit  should  be  brought  by  one  party 
against  the  other  on  a  certain  bond.  1 
Roll.  Abr.  tit.  Arb.  (0)  pi.  7.  Or  that 
all  suits  then  pending  between  the  parties 
should  cease.  Squire  v.  Ore  veil,  6  Mod. 
as,  Ld.  Raym.  961. 1  Salk.  74.  Or  that  a 
chancery  suit  should  be  dismissed.  Knight 
V.  Burton,  6  Mod.  282,  1  Salk.  75.  See 
Purdy  V,  Delavan,  1  Caines,  804,  for  an 
able  statement  of  the  law  upon  this  pomt 
by  Mr.  Justice  Kent. 

(m)  Collet  V.  Pod  well,  2  Keble,  670; 
Kockill  V.  Witherell,  2  Keble,  888 ;  1  Roll. 
Abr.  tit.  Arb.  (H.)  pi.  8 ;  Purser  r.  Prowd, 
Cro.  Jac.  428.  An  award  that  one  party 
should  pay  the  other  a  particular  debt,  in 
case  it  was  not  collected  from  another 
source,  is  valid.  Williams  v,  Williams, 
11  Smedes  &  M.  393. 
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(n)  Archer  v.  Williamson,  2  Harris 
&  G.  62  ;  Levezey  v,  Gorgas,  4  DalL  71 ; 
Lingood  v.  Bade,  2  Atk.  501 ;  Emery  r. 
Emery,  Cro.  Eliz.  726 ;  Manser  v.  Heaver, 
3  B.  &  Ad.  295 ;  Tandy  v.  Tandy,  9  Dowl. 
P.  C.  1044, 5  Jur.  726.  So  an  award  that 
one  party  should  put  certain  premises  in 
good  repair,  to  the  satisfaction  of  a  third 
party,  has  been  held  bad  in  toto,  Tomlin 
r.  Mayor,  &c.  of  Fordwich,  5  A.  &  £.  147. 
So  an  award  that  A  should  beg  B's  par- 
don, in  such  form  as  B  should  appoint, 
is  an  improper  delegation  of  authority. 
Glover  v.  Barrie,  1  Salk.  71,  2  Lutw. 
1597. 

(o)  See  Emery  v.  Wase,  5  Ves.  846; 
Anderson  v.  WaUace,  8  Clark  &  F.  26; 
Sharp  t'.  Nowell,  6  C.  B.  253 ;  Hopcrafi 
V.  Hickman,  2  Simons  &  S.  180 ;  Scale  v. 
Fothergill,  8  Beav.  861 ;  Church  v.  Roper, 
1  Ch.  Rep.  140;  Lingood  v,  Eade,  2  Atk. 
501 ;  Cater  r.  Startute,  Styles,  217  ;  Fur- 
nis  V.  Hallom,  Barnes,  166;  Winter  p. 
Garlick,  1  Salk.  75,  6  Mod.  196 ;  Worral 
V.  Akworth,  2  Keble,  831 ;  Hunter  v,  Ben- 
nison,  Hardres,  43;  Galloway  w.  Webb, 
Hardin,  818.  Tliere  is  no  impropriety  in 
arbitrators  employing  an  attorney  to  pre- 
pare their  award.  Nor  is  their  neces- 
sarily any  impropriety  in  employing  an 
attorney  of  one  of  the  parties  for  that 
purpose.  Behren  v.  Bremer,  C.  B.  1864, 
80  Eng  L.  &  Eq.  490.  But  see  Bayne  p. 
Morris,  1  Wallace,  97. 
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*  An  award  may  open  to  any  or  all  of  these  objections  *  698 
in  part,  without  being  necessarily  void  in  the  whole.  So 
much  of  it  as  is  thus  faulty,  is  void ;  but  if  this  can  be  severed 
distinctly  from  the  residue,  leaving  a  substantial,  definite,  and 
unobjectionable  award  behind,  this  may  be  done,  and  the  award 
then  will  take  effect.  (j>)  It  is  therefore  void  in  the  whole  be- 
cause bad  in  part,  only  where  this  part  cannot  be  severed  from 
the  residue,  or  where,  if  it  be  severed  and  amended,  leaving  the 
residue  in  force,  one  of  the  parties  will  be  held  to  an  obligation 
imposed  upon  him,  but  deprived  of  the  advantage  or  recompense 
which  it  was  intended  that  he  should  have.  (9) 

Generally,  in  the  construction  of  awards,  they  are  favored  and 
enforced,  wherever  this  can  properly  be  done.  K  the  intention  of 
the  arbitrators  can  be  ascertained  from  the  award  with  reasonable 
certainty,  and  this  intention  is  open  to  no  objection,  a  very  liberal 
construction  will  be  allowed  as  to  form,  or,  rather,  a  very  liberal 
indulgence  as  to  matters  of  form  and  expression,  (r) 

If  it  be  necessary  to  make  a  presumption  on  the  one  side  or 
the  other,  to  give  full  force  and  significance  to  an  award, 
the  *  court  will  incline  to  make  that  presumption  which    *  699 
gives  effect  to  the  award,  rather  than  one  w^hich  avoids  it.  («) 

ip)  This    18  a   perfectly  well-eettled  Cranch,  696;   Skillings  t,  Coolidge,  14 

doctrine  in  the  law  of  arbitrament  and  Mass.  43.    See  also  Ebert  v.  Kbert,  6  Md. 

award,  —  too  well  settled  to  need  the  Ch.  363. 

citation  of  authorities.  A  few  instances  (9)  If  the  Toid  part  of  the  award  was 
of  the  application  of  the  principle  are  apparently  intended  by  the  arbitrators  as 
Kiven  by  way  of  illustration.  Thus,  in  the  consideration,  in  whole  or  in  part,  of 
an  award  that  defendant  should  pay  that  portion  which  is  good,  or  if  the  voi<l 
plaintiff  a  certain  sum,  and  aUo  the  costt  part  manifestly  affected  the  judgment  of 
of  arbitration,  where  .the  arbitrator  had  no  the  arbitrators,  in  respect  to  other  ma^ 
power  to  award  costs,  that  part  is  bad,  ters,  the  whole  is  clearly  void.  See  Pope 
but  the  rest  is  valid.  Candler  v.  Fuller,  v.  Brett,  2  Saund.  202,  where  part  was 
Willes,  62 ;  Fox  v.  Smith,  2  Wilson,  267  ;  void  for  uncertainty ;  Winch  v.  Sanders, 
Addison  v.  Gray,  2  Wilson,  203;  Gordon  Cro.  Jac.  684,  where  part  was  void  be- 
r.  Tucker,  6  Greenl.  247.  So,  in  an  cause  the  arbitrator  had  reserved  to  him- 
award  directing  a  lease  for  Ufe  to  one  self  a  future  authority.  See  further 
party,  am/  a  remainder  over  in  fee  to  a  third  Storke  v.  De  Smeth,  Willes,  €6 ;  Johnson 
peraon,  the  last  part  was  rejected,  and  the  v.  Wilson,  Willes,  248 ;  Clement  t;.  Dui^ 
first  supported.  Bretton  v.  Prat,  Cro.  gin,  1  Greenl.  300. 
Eliz.  768.  And  so,  where  part  of  the  (r)  Spear  v.  Hooper.  22  Pick.  144; 
sum  awarded  to  one  party  was  founded  Rixford  v.  Nye,  30  Vt.  132 ;  Kendrick  v. 
upon  a  claim  illegal  in  ito  nature,  the  Turbell,  26  id.  416 ;  Ebert  v.  Ebert,  6  Md. 
other  portion  beinff  separable.  Aubert  v.  Ch.  863.  It  is  said  in  Tomlinson  v.  Ham- 
Maze,  2  B.  &  P.  371.  So,  if  an  award  mond,  that  a  party  cannot  complain  of 
directs  one  party  to  deliver  up  a  deed  not  an  award  which  was  designed  for  his 
in  his  possession,  or  pay  a  sum  of  money,  benefit,  though  it  may  be  wanting  in 
the  last  is  good  and  the  first  bad,  and  definiteness  or  certainty.  8  Iowa,  40. 
the  award  is  not  invalid.  Lee  v.  Elkins,  («)  Armit  v.  Breame,  2  Ld.  Raym. 
12  Mod.  686;  Simmonds  v.  Swaine,  1  1076;  Booth  v.  Garnett,  2  Stra.  1082; 
Taunt  640 ;  and  see  Wharton  v.  King,  2  Rose  v.  Spark,  Aleyn,  61. 
B.  &  Ad.  628;  Thornton  v.  Carson,  7 
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ThuB,  it  has  been  laid  down,  almost  as  a  rule,  and  certainly 
as  a  maxim,*  that  where  the  words  of  an  award  extend  beyond 
those  of  the  submission,  it  shall  be  understood  that  they  are 
mere  surplusage,  because  there  is  nothing  between  the  parties 
more  than  was  submitted ;  {t)  and  if  the  words  of  the  award  be 
less  comprehensive  than  those  of  the  submission,  it  shall  be  under- 
stood that  what  is  omitted  was  not  controverted,  unless,  in  either 
case,  the  contrary  is  expressly  shown,  (u)  And  if  the  submission 
be  in  the  most  general  terms,  and  the  award  equally  so,  coverii^ 
*^  all  demands  and  questions,"  &c*,  between  the  parties,  yet  either 
party  may  show  that  a  particular  demand  either  did  not  exist, 
or  was  not  known  to  exist,  when  the  submission  was  entered 
into,  or  that  it  was  not  brought  before  the  notice  of  the  arbitrators, 
or  considered  by  them,  (v)  And  equity  will  correct  a  mistake,  if 
the  facts  before  the  court  permit  it.  (yv')  And  generally  an  award 
will  not  be  set  aside  for  defects  curable  by  amendment,  (vw^ 

There  are  certain  words  and  phrases  often  used  in  awards, 
which  seem  to  have  acquired  from  practice  a  legal  signification. 
Thus,  "  costs  "  will  mean  only  the  legal  costs  of  court ;  and  even 
^^  charges  and  expenses  "  mean  no  more,  unless  more  be  specially 
indicated,  (w^  Such  at  least  is  the  English  authority ;  but  it 
might,  perhaps,  be  expected,  that  the  courts  of  this  country  would 
execute  the  intention  of  the  parties,  and  construe  such  very  gen- 
eral words  as  these  accordingly.  So  "  releases  "  mean  to 
*  700  the  time  of  the  submission,  and  have  been  so  *  construed 
even  when  the  words  used  were  '^  of  all  claims  to  the  time 
of  the  award ; ''  for  the  arbitrators  had  no  authority  to  go  beyond 
this  limit.  (2;)    And  if  by  an  award  money  is  to  be  paid  in  satis- 


(0  Alder  v.  SariU,  6  Taunt  454;  Sol- 
omons p.  M'Kinstrj,  13  Johns.  27. 

(u)  Knight  V.  Burton,  1  Salk.  76;  6 
Mod.  231 ;  Middleton  1;.  Weeks,  Cro.  Jac. 
200;  VanTiT^e  r.  VanTiy<?e,  Cro.  Eliz. 
177;  Wehb  v.  Ingram,  Cro.  Jac.  664; 
Lewis  V.  Burgess,  6  Oill,  129 ;  Roberts  v. 
Mariett,  2  Saund.  188;  Cable  v.  Rogers, 
3  Bulstr.  311 ;  Ward  v.  Uncom,  Cro.  Car. 
?16;  Bussfleld  r.  Bussfield,  Cro.  Jac. 
677. 

(o)  Rayee  v.  Farmer,  4  T.  R,  146; 
Oolightlj  p.  Jellicoe.  id.  147,  n. ;  Thorpe 
V.  Cooper,  6  Bing.  129 ;  Seldon  v.  Tutop, 
6  T.  R.  607 ;  Martin  i-.  Thornton,  4  Esp. 
180.  But  see  Jones  v.  Bennett,  1  Bro. 
P.  C.  411;  Shelling  u.  Farmer,  1  Stra, 
646;  Smith  v.  Johnson,  16  East,  213; 
Dunn  V.  Murray,  0  B.  &  C.  780. 
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{w)  Davis  V,  Cflley,  44  N.  H.  44a 
See  Beach  v.  Cooke.  28  N.  T.  606. 

{vw)  Ladd  v.  Lord,  36  Vt.  194. 

(w)  Fox  V.  Smith,  2  Wilson,  267.  And 
an  award  of  costs  generally ,  is  understood 
to  be  costs  to  be  taxed  by  the  proper 
officer.  See  Dudley  r.  Nettlefold,  1  Stra. 
737.  An  award  that  the  costs  be  paid 
immediately  by  one  party,  means  that 
they  are  payable  upon  notice  to  such 
party.  Hoggins  v.  Gordon,  3  Qp  B.  466; 
Wright  V.  Smith,  19  Vt.  110;  Safford  p. 
Stevens,  2  Wend.  168 ;  Barnes  r.  Parker, 
8  Met.  134.  In  Morrison  p.  Buchanans, 
32  y t.  289,  held,  that  an  arbitrator  has  no 
power  to  award  costs  of  arbitration,  ex- 
cept  when  it  is  expressly  given  him  by 
the  submission. 

(x)  Making  v.  Welstrop,  Freem.  462; 
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faction  of  a  debt,  this  implies  an  award  of  a  release  on  the  other 
side,  and  makes  this  a  condition  to  the  payment,  (y) 

There  is  no  special  form  of  an  award  necessary  in  this  coun- 
try, (z)  If  the  submission  requires  that  it  should  be  sealed,  it 
must  be  so«  (a)  And  if  the  submission  was  made  under  a  stat- 
ute, or  under  a  rule  of  court,  the  requirements  of  the  statute  or 
the  rules  should  be  followed.  But  even  here  mere  formal  inaccu- 
racies would  seldom  be  permitted  to  vitiate  the  award.  If  the 
submission  contains  other  directions  or  conditions,  as  that  it 
should  be  delivered  to  the  parties  in  writing,  or  to  each  of  the  par^ 
ties,  such  directions  must  be  substantially  followed.  Thus,  in  the 
latter  case,  it  has  been  held,  that  it  is  not  enough  that  a  copy  be 
delivered  to  one  of  the  parties  on  each  side,  but  each  individual 
party  must  have  one.  (&) 

*  If  an  award  be  relied  on  in  defence,  the  execution  of    *  701 
the  submission  by  each  party,  or  the  agreement  and  prom- 
ise by  each,  if  there  was  no  submission  in  writing,  must  of  course 

White  V.  Holford,  Styles,  170 ;  Hooper  v.  If  the  tubniiMion  require  the  award  to 

Pierce,  18  Mod.  110;  Squire  r.  Grevell  6  be  attested  by  witnesses,  such  attestation 

Mod.  S4 ;  Abrahat  v.  Brandon,  10  Mod.  is  necessary,  and  the  submission  may  be 

201 ;  Herrick  v,  Herrick.  2  Keble,  431 ;  revoked  at  any  time  before  such  attesta- 

Robinet  v.  Cobb,  3  Ley.  188 ;  Nicholas  v.  tion,  although  the  arbitrators  hare  done 

Chapman,  8  id.  314.  all  their  duty.    Bloomer  p.  Sherman,  6 

(jr)  Mawe  r.  Samnel,  2  BoUe,  1 ;  ^—  Paige,  675 ;  see  Newman  9.  Labeaume, 

p.  Palmer,  12  Mod.  234 ;  Brown  v.  Sarage,  9  Mo.  30.  —  If  by  the  submission  the 

Cas.  temp.  Finch,  184.  award  must  be  ready  for  delivery  at  a 

(x)  It  may  be  under  seal,  or  in  writ-  day  certain,  the  award  is  complete,  if  it 

ing,  or  oral,  if  there  is  nothing  in  the  sub-  be  in  fact  ready  on  that  day,  although 

mission  to  the  contrary.    Cable  9.  Sogers,  not  delivered,  and  although  some  acci- 

8  Bulstr.  311 ;  Marsh  v.  Packer,  20  Vt.  dent  should  occur,  by  which  it  should 

198 ;  Oates  p.  Bromell,  Holt,  82.  never  be  delivered    at    all.    Brown   r. 

(a)  Stanton  v.  Henry,  11  Johns.  133 ;  Vawser,  4  East,  584 ;   and  see  Henfree 

Reap.  Gibbons,  7  S.  &  R.  204.    And  see  p.  Bromley,  6  East,  309;    Macarthur  p. 

French  p.  New,  20  Barb.  481.  Campbell,  5  B.  &  Ad.  618.    In  Brooke  p. 

(6)  HiMitgate  p.  Mease,  Cra  Eliz.  886.  Mitchell  6  M.  ft  W.  473,  where  an  order 
Sed  quart.  See  Pratt  p.  Hackett,  6  Johns,  of  reference  required  that  the  arbitrator 
14.  So,  if  by  the  submission,  the  award  should  make  cutd  puhluk  his  award  in 
is  to  be  indormd  on  the  submission,  an  writing,  ready  to  be  delivered  to  the  par- 
award  annexed  to  the  submission  by  a  ties,  or  such  of  them  as  should  require 
wafer,  is  not  valid.  Montague  p.  Smith,  the  same,  on  or  before  a  certain  day,  it 
13  Mass.  396.  And  in  Wade  p.  Dowling,  was  AsM,  that  the  award  was  "  published 
4  Ellis  ft  B.  44,  28  Eng.  L.  ft  Eq.  104,  it  and  ready  to  be  delivered,"  within  the 
was  hdd,  that  where  the  submission  re-  meaning  of  the  order,  when  it  was  exe- 
quired  that  the  award  should  be  made  by  cuted  by  the  arbitrator  in  the  nresence 
more  than  one  arbitrator,  the  award  must  of  and  attested  by  witnesses,  ana  that  it 
be  the  joint  act  of  the  arbitrators,  and  oould  not  be  set  aside,  although  the  plain- 
executed  in  the  presence  of  each  other,  tiff  died  on  the  following  day,  and  before 
See  also  Henderson  p.  Buckley,  14  B.  he  had  notice  that  the  award  was  ready. 
Mon.  294.  But  this  seems  too  much  like  In  Sellick  p.  Addams,  16  Johns.  197,  it 
forsaking  the  substance,  and  clinging  to  was  hdd^  that  where  sworn  copies  of  an 
the  shadow.  Perhaps  the  fact  proved  in  award  are  delivered  to  the  parties  by  the 
that  case,  that  the  arbitrators  by  mistake  arbitrators,  and  received  without  objec- 
annexed  the  wrong  paper  to  the  submis-  tion,  this  is  a  waiver  of  their  right  to  re* 
sion,  was  the  real  cause  of  the  decision,  ceive  the  original  award. 
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be  proved,  because  the  promise  of  the  one  party  is  the  considera' 
tion  for  the  promise  of  the  others,  (e) 

An  award  is  so  far  like  a  judgment  that  an  attorney  has  been 
held  to  have  a  lien  upon  it  for  his  fees ;  but  it  is  not  the  same 
thing  in  all  respects,  (e?)  ^ 

It  may  happen,  where  an  award  is  offered  in  defence,  or  as  the 
ground  of  an  action,  that  it  is  open  to  no  objection  whatever  for 
anything  which  it  contains  or  which  it  omits ;  and  yet  it  may  be 
set  aside  for  impropriety  or  irregularity  in  the  conduct  of  the  arbi- 
trators, or  in  the  proceedings  before  them.  Awards  are  thus  set 
aside  if  '^  procured  by  corruption  or  undue  means,"  as  is  said  in 
the  Stat.  9  and  10  Wm.  III.  ch.  15,  which  is  held  as  only  declara- 
tory of  the  law  as  it  was  before.  This  rule  rests,  indeed,  on  the 
common  principle  that  fraud  vitiates  and  avoids  every  transaction. 
So  too,  it  may  well  be  set  aside,  if  it  be  apparent  on  its  face  that 
the  arbitrator  has  made  a  material  mistake  of  fact  or  of  law.  (e) 
It  must,  however,  be  a  strong  case  in  which  the  court  would  re- 
ceive evidence  of  a  mistake,  either  in  fact  or  in  law,  which  did 
not  appear  in  the  award,  and  was  not  supposed  to  spring  from, 
or  indicate  corruption,  or  gross  ignorance  or  negligence.  (/)  * 

(c)  Antram  v.  Chace,  15  East,  209;  ton  have  fall  power  to  decide  upon  ques- 

Houffhton  V.  Houghton,  37  Me.  72.  tions  of  law  and  fact,  which  directly  or 

(a)  Ormerod    r.  Tate,   1   East,  464;  incidentally  arise  in  considering  and  de- 

CoweU  t^.  Betteley,  4  Moore  &  S.  205 ;  ciding  the  questions  embraced  in  the  sub- 

8.  c.  not  as  well  reported  upon  this  point  mission.    As  incident  to  the  decision  of 

in  10  Bing.  432.    But  see  Dunn  v.  West»  the  questions  of  fact,  they  have  power  to 

10  C.  B.  420,    1   Eng.   L.  &  Eq.  825 ;  decide  all  questions  as  to  the  admission 

Brearey  v.  Kemp,  Bail  Court,  1B55,  32  and  rejection  of  evidence,  as  well  as  the 

Eng.  L.  &  Eq.  147.    See  also  Collins  v.  credit  due  to  eyidence,  and  the  inferences 

Powell,  2  T.  B.  766,  that  there  is  a  dif-  of  fact  to  be  drawn  from  it.     So,  when 

ference  between    money  awarded,   and  not  limited  by  the  terms  of  the  submis- 

money  recovered  by  a  judgment.  sion,  they  have  authority  to  decide  ques- 

(e)  See  Aubert  v.  Maze,  2  B.  &  P.  871 ,  tions  of  law,  necessary  to  the  decision  of 

Pringle  r.  M'Clenachan,  1    Dall.   487 ;  the  matters  submitted ;  because  they  are 

Nance  P.Thompson,  1  Sneed,  821 ;  Walker  judges   of   the  parties*  own   choosing. 

V.  Walker,  1  Wins.  259.  Their  decision  upon  matters  of  fact  and 

(/)  This  subject  was  very  fully  con-  law,  thus  acting  within  the  scope  of  their 

sidered  In  the  Boston  Water  Power  Co.  authority,  is  conclusive,  upon  the  same 

V.  Gray,  6  Met.  181.    From  the  able  opin-  principle  that  a  final  judgment  of  a  court 

ion  of  Shaw,  C.  J.,  we  quote  the  following :  of  last  resort  is  conclusive ;  which  is,  that 

"  It  is  clearly  settled  that  an  award  is  the  party  against  whom  it  is  rendered 

jrn'md  facie  binding  upon  the  parties,  and  can  no  longer  be  heard  to  question  it.    It 

the  burden  of  proof  is  upon  the  party  is  within  the  principle  of  rea  judicata;  it 

who  would  avoid  it    In  general,  arbitra-  is  the  Jinal  juagment  for  that  case,  and  be- 

1  Thns  an  attorney  may  by  an  oral  agreement  obtain  a  lien  valid  in  eqnitjron  damages 
subsequently  awarded  to  his  client  by  an  arbitrator  in  an  action  for  malicious  prosecu- 
tion, and  such  lien  is  valid  against  an  attaching  creditor  of  the  client  without  notice  of  the 
assjo^ment.     Williams  v.  Ingersoll,  89  N.  Y.  508.^ 

^  An  arbitrator  cannot  recover  for  his  services  in  making  an  award  which  by  his  cor- 
rupt and  fraudulent  practices  has  been  rendered  valueless.  Bever  t^.  Brown,  56  la.  565. 
See  Sanborn  v.  Murphy,  50  N.  U.  65. 
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And  while  an  award  obtained  by  fraud  in  either  *  party,    *  702 
would  undoubtedly  be  set  aside,  it  has  been  held,  that  a 


tween  those  parties.  It  is  amongst  the 
rudiments  of  the  law,  that  a  party  cannot, 
when  a  Judgment  is  relied  on  to  support 
or  to  bar  an  action,  avoid  the  effect  of  it 
by  proving,  even  if  he  could  prove  to 
perfect  demonstration,  that  there  was  a 
mistake  of  the  facts  or  of  the  law.  But 
this  general  rule  is  to  be  taken  with  some 
exceptions  and  limitations,  arising  either 
from  the  submission,  or  from  the  award 
itself,  or  from  matter  distinct  from  either. 
If  the  submission  be  of  a  certain  contro- 
versy, expressing  that  it  is  to  be  decided 
conformably  to  the  principles  of  law,  then 
both  parties  proceed  upon  the  assump- 
tion that  their  case  is  to  be  decided  by 
the  true  rules  of  law,  which  are  presumed 
to  be  known  to  the  arbitrators,  who  are 
then  only  to  inquure  into  the  facts,  and 
apply  the  rales  of  law  to  them,  and  de- 
cide accordingly.  Then,  if  it  appears  by 
the  award,  to  a  court  of  competent  juris- 
diction, that  the  arbitrators  have  decided 
contrary  to  law,  of  which  the  judgment 
of  such  a  court,  when  the  parties  have 
not  submitted  to  another  tribunal,  is  the 
standard,  the  necessary  conclusion  is, 
that  the  arbitrators  have  mistaken  the 
law,  which  they  were  presumed  to 
understand;  the  decision  is  not  within 
the  scope  of  their  authority,  as  deter- 
mined by  the  submission,  and  is  for 
that  reason  void.  But  when  the  parties 
have  expressly,  or  by  reasonable  impli- 
cation, submitted  the  questions  of  law,  as 
well  as  the  questions  of  fact,  arising  out 
of  the  matter  of  controversy,  the  decision 
of  the  arbitrators  on  both  subjects  is 
final  It  is  upon  the  principle  of  resjudi- 
cfUa,  on  the  ground  that  the  matter  has 
been  adjudged  by  a  tribunal  which  the 
parties  have  agreed  to  make  final,  and  a 
tribunal  of  last  resort  for  that  contro 
versy ;  and  therefore  it  would  be  as  con- 
trary to  principle,  for  a  court  of  law  or 
equity  to  rejudge  the  same  question,  as 
for  an  inferior  court  to  re  judge  the  de- 
cision of  a  superior,  or  for  one  court  to 
overrule  the  judgment  of  another,  where 
the  law  has  not  given  an  appeUate  juris- 
diction, or  a  revising  power  acting  di- 
rectly upon  the  judgment  alleged  to  be 
erroneous.  —  It  has  sometimes  been  made 
a  question  whether  the  court  will  not  set 
aside  an  award,  on  the  ground  of  mistake 
of  the  law,  when  the  arbitrator  is  not  a 
professional  man,  and  decline  inquiry 
mto  such  mistake,  when  he  was  under- 
stood, from  his  profession,  to  be  well  ac- 
quainted with  the  law.  Some  of  Uie  earlier 
eases  may  have  countenanced  tliis  dis- 


tinction. But  the  probability  is,  that 
this  distinction  was  taken  rather  by  way 
of  instance  to  illustrate  the  position,  that 
when  the  parties  intended  to  submit  the 
questions  of  law  as  well  as  of  fact,  the 
award  should  be  final,  but  otherwise  not ; 
which  we  take  to  be  the  true  principle. 
But  we  think  the  more  modern  cases 
adopt  the  principle,  that  inasmuch  as  a 
judicial  decision  upon  a  question  of  right, 
by  whatever  forum  it  is  made,  must  al 
naost  necessarily  involve  an  application 
of  certain  rules  of  law  to  a  particular 
statement  of  facts,  and  as  the  great  pur- 
pose of  a  submission  to  arbitration  usu- 
ally is  to  obtain  a  speedy  determination 
of  the  controversy,  a  submission  to  arbi- 
tration embraces  the  power  to  decide 
questions  of  law,  unless  that  presumption 
is  rebutted  by  some  exception  or  limita- 
tion in  the  submission.  We  are  not 
aware  that  there  is  anything  contrary 
to  the  policy  of  the  law  in  permitting 

Jiarties  thus  to  substitute  a  domestic 
orum  for  the  courts  of  law,  for  any  good 
reason  satisfactory  to  themselves ;  and 
having  done  so,  there  is  no  hardship  in 
holding  them  bound  by  the  result.  Fo- 
lenti  non  fit  injuria.  On  the  contrary, 
there  are  obvious  cases  in  which  it  is 
highly  beneficial.  There  are  many  cases 
where  the  parties  have  an  election  of 
forum ;  sometimes  it  is  allowed  to  the 
plaintiff,  and  sometimes  to  the  defendant 
It  may  depend  upon  the  amount  or  the 
nature  of  the  controversy,  or  the  personal 
relations  of  one  or  other  of  the  parties. 
As  familiar  instances  in  our  own  practice, 
one  may  elect  to  proceed  in  the  courts  of 
the  United  States,  or  in  a  State  court ;  at 
law  or  in  equity ;  in  a  higher  or  lower 
court.  In  either  case,  a  judgment  in  one 
is,  in  general,  conclusive  against  proceed- 
ing in  another.  A  very  common  instance 
of  making  a  judgment  conclusive  by  con- 
sent, is  where  a  party  agrees,  in  consider- 
ation of  delay,  or  some  advantase  to 
himself,  to  make  the  judgment  of  the 
court  of  common  pleas  conclusive,  where, 
but  for  such  consent,  he  would  have  a 
right  to  the  judgment  of  the  higher  court. 
But  where  the  whole  matter  of  law  and 
fact  is  submitted,  it  may  be  open  for  the 
court  to  inquire  into  a  mistake  of  law, 
arisinff  from  matter  apparently  on  the 
award  itself ;  as  where  the  arbitrator  has, 
in  his  award,  raised  the  question  of  law, 
and  made  his  award  in  the  alternative, 
without  expressing  his  own  opinion  ;  or, 
what  is  perhaps  more  common,  where  the 
arbitrator  expresses  his  opinion,  and,  coa- 
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fraudulent  representation  to  an  arbitrator,  by  means  of 
*  70S    which  an  *  award  was  obtained,  will  not  be  the  ground  of 

an  action  by  the  injured  party.  (^) 
It  has  been  permitted  to  the  arbitrators  to  state  a  mistake  of 
fact,  which  they  afterwards  discovered ;  but  it  would  seem  that 
the  court  cannot  then  rectify  the  award,  or  do  anything  but  set  it 

aside  if  the  error  be  material,  or,  perhaps,  in  some  cases,  refer  the 
case  back  again  to  the  arbitrators.  (A) 

forniftblj  to  that  opinion,  finds  in  fayor  866 ;  Richardeon  v.  Noune,  3  B.  &  Aid. 

of  one  of  the  parties;  but  if  the  law  is  237 ; DeWer v. Barnes,  1  Taunt 48 ; Cramp 

otherwise,  in  the  case  stated,  then  his  v.  Symons,  1  Bing.  104 ;  Anonymous,  1 

award  is  to  be  for  the  other  party.    In  Chitty,  674 ;  Polliam  v.  Pensonnean,  33 

such  case,  there  is  no  doubt  the  court  wiU  ILL  376b 

consider  the  award  conclusire  as  to  the  {^)  BlagniTe  v.  Bristol  Waterworks 
fact,  and  decide  the  question  of  law  thus  Co.  1  H.  &  N.  869. 
presented.  Another  case,  somewhat  (A)  As  to  the  effect  of  a  mistake  in 
analogous,  is  where  it  is  manifest,  upon  fact,  see  an  elaborate  review  of  the  au- 
the  award  itself,  that  the  arbitrator  in-  thorities  by  Ch.  JCsnf,  in  Underiiill  v.  Van 
tended  to  decide  according  to  law,  but  Cortlandt,  2  Johns.  Ch.  339.  See  abo 
has  mistaken  the  law.  Then  it  is  set  The  Boston  Waterpower  Ca  v.  Gray, « 
aside,  because  it  is  manifest  that  the  re-  Met.  181,  cited  mpra,  where  Skaw,  C.  J., 
suit  does  not  conf onn  to  the  real  judg-  said :  **  Another  ground  for  setting  aside 
inent  of  the  arbitrator.  For,  then,  whai-  the  award  is  a  mistake  of  fact,  apparent 
ever  his  authority  was  to  decide  the  ques-  upon  the  award  itself ;  and  this  is  held 
tions  of  law,  if  c<Mitroverted,  accoiding  to  ioTalidate  the  award,  upon  the  princi- 
to  his  own  judgment,  the  case  supposes  pie  stated  in  the  preceding  proposition, 
that  he  intended  to  decide  as  a  court  of  that  the  award  does  not  conform  to  the 
law  would  decide ;  and  therefore,  if  such  judgment  of  the  arbitrators ;  and  the 
decision  would  be  otherwise,  it  follows  mistake,  apparent  in  some  material  and 
that  he  intended  to  decide  the  other  important  particular,  shows  that  the  re- 
way."  And  see  Burchell  v.  Marsh,  17  suit  is  not  the  true  judgment  of  the  arln- 
Uow.  344.  In  this  case,  Mr.  Justice  trators.  The  mistake,  therefore,  must 
Grier  said :  "Arbitrators  are  judges  chosen  be  of  such  a  nature,  so  affecting  the  prio- 
by  the  parties  to  decide  the  matters  sub-  ciples  upon  which  the  award  is  based, 
mitted  to  them,  finally  and  without  aj^  that  if  it  had  been  seasonably  known  and 
peal.  Ajb  a  mode  of  settling  disputes,  it  disclosed  to  the  arbitrators,  if  the  truth 
should  receive  CTery  encouragement  from  had  been  known  and  undeistood  by  them, 
courts  of  equity.  If  the  award  is  within  they  would  probably  have  come  to  a  dif- 
the  submission,  and  contains  the  honest  ferent  result.  A  familiar  instance  of  this 
decision  of  the  arbitrators,  after  a  full  class  of  mistakes,  is  an  obyious  error  in 
and  fair  hearing  of  the  parties,  a  court  computation,  by  which  the  apparent  re- 
of  equity  will  not  let  it  aside  for  error,  suit,  in  sums  or  times,  or  other  things  of 
either  in  law  or  fact.  A  contrary  course  like  kmd,  is  manifestly  erroneous.  In 
would  be  a  substitution  of  the  judgment  such  case  it  is  clear  that  the  result  stated 
of  the  chancellor  in  place  of  the  judges  is  not  that  intended ;  it  does  not  express 
chosen  br  the  parties,  and  would  make  the  real  judgment  of  the  arbitrators, 
an  award  the  commencement,  not  the  The  class  of  cases  hn  which  the  court  will 
end  of  litigation."  See  also  Jones  v.  Boe-  set  aside  an  award,  upon  matter  not  aris- 
ton  Mill  Corporation,  6  Pick.  148 ;  Fuller  ing  out  of  the  submission  or  awards  is, 
r.  Fenwick,  3  C.  B.  705 ;  Faviell  v.  East-  where  there  is  some  corruption,  partial- 
em  Counties  Railway  Co.  2  Ezch.  344 ;  ity,  or  misconduct  on  the  part  of  the  ar- 
Kent  V.  Elstob,  3  East,  18 ;  Kleine  v.  Ca-  bitrators,  or  some  fraud  or  imposition  on 
tora.  2  Gallis.  61 ;  Greenough  v.  Rolfe,  the  part  of  the  party  attempting  to  set 
4  N.  H.  367  ;  Johns  r.  Sterens,  8  Vt.  308;  up  the  award,  by  means  of  which  the  ar- 
Bliss  V.  Kobins.  6  id.  629;  Root  v.  Ren-  bitrators  were  deceived  or  misled.  In 
wick,  15  111.  461 ;  Wohlenberg  v.  Lage-  neither  of  these  cases  is  the  result  the  de< 
man,  6  Taunt  264 ;  Prentice  v.  Reed,  1  liberate  and  fair  judgment  of  the  judges 
Taunt  162 ;  In  re  Badser,  2  B.  &  Aid.  chosen  by  the  parties ;  the  former  is  the 
(191 ;  Bouttilier  v.  Thi<&,  1  Dowl.  &  B.  result  of  j^judice  uninfluenced  by  law 
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*If  the  submission  authorize  the  arbitrators  to  refer   *704 
questions  of  law  to  the  court,  this  may  be  done;  other- 
wise, such  reference  would,  in  general,  either  be  itself  declared 
void,  or  would  have  the  effect  of  avoiding  the  award,  because  it 
prevented  it  from  being  certain,  or  final  and  conclusive,  (i)    The 
arbitrators,  by  a  general  submission,  are  required  to  determine  the 
law ;  and  only  a  decided  and  important  mistake  could  be  shown 
and  have  the  effect  of  defeating  the  award  ;  it  has  been  said,  that 
only  a  mistake  amounting  to  a  perverse  misconstruction 
*  of  the  law,  would  have  this  effect ;  certainly  a  very  great    *  705 
power  is  given  to  arbitrators  in  this  respect,  and  it  has 
even  been  expressly  declared,  that  they  have  not  only  all  the  powers 
of  equity  as  well  as  of  law,  but  may  do  what  no  court  could  do,  in 
giving  relief  or  doing  justice.  (/)  ^ 

and  fact ;  the  latter  may  be  a  trae  judg^  from  the  tnie  direction,  which  it  would 
roent,  bat  upon  a  case  falsely  imposed  on  have  taken  had  it  followed  tlie  true  law 
them  by  the  fraud  of  a  party.  Under  understood  to  govern  it.  One  test  of 
this  class  of  cases,  where  the  award  may  such  a  mistake  is,  that  it  is  of  such  a 
be  set  aside,  upon  matter  not  arising  out  kind,  and  so  obTious,  that  when  brought 
of  the  submission  or  award,  another  was  to  the  notice  of  the  arbitrators,  it  would 
stated  at  the  trial ;  that  is,  where  the  ar-  induce  them  to  alter  the  result  to  which 
bitrators  make  a  mistake  in  matter  of  they  had  come  in  the  particular  specified, 
fact  by  which  they  are  led  to  a  false  re-  It  is  not  to  be  understood  that  such  mis- 
suit.  This  would  not  extend  to  a  case  take  can  be  proved  only  by  the  testimony 
where  the  arbitrators  come  to  a  oonclu-  or  by  the  admission  of  the  arbitrators, 
sion  of  fact  erroneously,  upon  evidence  They  may,  from  various  causes,  be  un- 
submitted  to  and  considered  by  them,  al-  able  to  testify,  or  may  not  be  able  to 
tliough  the  party  impeaching  the  award  recollect  the  facts  and  circumstances 
should  propose  to  demonstrate  that  the  stifficiently.  It  is  not,  therefore,  as  mat- 
inference  was  wrong.  This  would  be  the  ter  of  law,  confined  to  a  case  of  mistake 
result  of  reasoning  and  judgment,  upon  admitted  or  proved  by  the  arbitrators ; 
facts  and  circumstances  known  and  un-  but  it  must  be  of  a  fact  upon  which  the 
derstood ;  therefore  a  result  which,  upon  judgment  of  the  arbitrators  has  not 
the  principles  stated,  must  be  deemed  passed  as  a  part  of  their  judicial  invest!- 
conclusive.  But  the  mistake  must  be  of  gation,  and  one  of  such  a  nature,  and  so 
some  fact,  inadvertently  assumed  and  be-  proved,  as  to  lead  to  a  reasonable  belief 
lieved,  which  can  now  be  shown  not  to  that  they  were  misled  and  deceived  by  it, 
have  been  so  assumed ;  and  the  principal  and  that  if  they  had  known  the  truth, 
illustration  was  that  of  using  a  false  they  would  have  come  to  a  different 
weight  or  measure,  believing  it  to  be  cor-  result." 

rect.  Suppose,  as  a  further  illustration,  (r)  Sutton  v.  Horn,  7  S.  &  R.  228 
tliat  a  compass  had  been  used  to  ascer-  ( j)  The  power  of  arbitrators  to  dis* 
tain  the  bearings  of  points,  and  it  should  regard  strict  principles  of  law,  and  to  de- 
be  afterwards  found,  that,  by  accident,  or  cide  upon  principles  of  equity  and  good 
the  fraud  of  the  party,  a  magnet  had  conscience,  was  warmly  claimed  by  iitory, 
been  so  placed  as  to  disturb  the  action  of  J.,  in  Kleine  v,  Catara,  2  Gallis.  61 :  "  Un- 
the  needle,  and  this  wholly  unknown  to  der  a  general  submission,"  said  he,  **  the 
the  arbitrators ;  it  is  not  a  fact,  or  the  arbitrators  have  rightfully  a  power  to 
inference  of  a  fact,  upon  which  any  judg-  decide  on  the  law  and  the  fact;  and  an 
ment  or  skill  had  been  exercised,  but  a  error  in  either  respect  ought  not  to  be  the 
pure  mistake,  by  which  their  judgment,  subject  of  complaint  by  either  party,  for 
as  well  as  the  needle,  had  been  swerved  It  is  their  own  choice  to  be  concluded  by 

^  An  sward  will  not  be  sent  back  to  the  arbitrator  on  the  ground  that  he  has  made  a 
mistake  in  the  legal  principle  on  which  his  awani  is  based,  except  where  the  arbiirator 
himself  admits  the  mistake.    Dion  u.  Blake,  L.  R.  10  C.  P.  388. 
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Other  grounds  of  objection  to  an  award,  are  irregularity  of  pro- 
ceedings.^ Thus,  a  want  of  notice  to  the  parties  furnishes  a 
ground  of  objection  to  the  award,  (k)    And  for  this  purpose 

the  judgment  of  the  arbitrators.  Besides,  referees  had  made  a  general  award,  with- 
under  such  a  general  submission,  the  rea-  out  any  specification  of  the  reasons  of 
sonable  rule  seems  to  be,  that  the  referees  their  decision,  it  would  have  deserved 
are  not  bound  to  awanl  upon  the  mere  very   grave    consideration,  whether  we 
dry  principles  of  law  applicable  to  the  could,  by  collateral  evidence,  have  exam- 
case  before  them.    They  may  decide  upon  ined  into  the  existence  of  any  errors  of 
principles  of  equity  and  good  conscience,  law.    We  are  not  prepared  to  say  that 
and  may  make  their  award  ex  cequoetbono.  such  a  course  would  be  proper,  unless  the 
We  hold,  in  this  respect,  the  doctrine  of  submission  were  restrained  to  that  effect. 
Lord  Talbot  in  the  South  Sea  Company  ormisbehaviorwere  justly  imputed  to  the 
17.  Bumbstead,  of  Lord  Thurlow  in  Knox  referees.    But  here  the  referees  have  ex* 
V.  Slmonds,  of  the  King's  Bench  in  Ains-  pressly  laid  the  grounds  of  their  decision 
lie  V.  Gofl,  and  of  the  Common  Pleas  in  before  ua,  and  have  thereby  submitted  it 
Delver  v.  Barnes.    If,  therefore,  under  for  our  consideration.    This  course  ia  not 
an  unqualified  submission,  the  referees,  much   to  be  commended.     Arbitrators 
meaning  to  take   upon  themselves  the  may  act  with  perfect  equity  between  the 
whole  responsibility,  and  not  to  refer  it  parties,  and  yet  may  not  always  give 
to  the  court,  do  decide  differently  from  Spod  reasons  for  their  decisions ;  and  a 
what  the  court  would  on  a  point  of  law,  disclosure  of  their  reasons  may  often  en- 
the  award  ought  not  to  be  set  aside.    If,  able  a  party  to  take  advantage  of  a  slight 
however,  the  referees  mean  to  decide  ao-  mistake  of  law,  which  may  have  very 
cording  to  law,  and  mistake,  and  refer  it  little  bearing  on  the  merita.    A  special 
to  the  court  to  review  their  decision  (as  award,  therefore,  is  very  perilous ;  but 
in  all  cases,  where  they  specially  state  when  it  is  once  before  the  court,  it  must 
the  principles  on  which  they  have  acted,  stand  or  fall  by  its  intrinsic  correctness, 
they  are  presumed  to  do),  in  such  cases  tested  by  legal  principles." 
the  court  will  set  aside  the  award ;  for  it  (k)  Paschal  r.  Terry,  Kelynge,  132 ; 
is  not  the  award  which  the  referees  meant  Bigden  v.  Martin,  6  Harris  &  J.  408; 
to  make,  and  they  acted  under  a  mistake.  Falconer  v.  Montgomery,  4  Dall.  232 ; 
On  the  other  hand,  if  knowing  what  the  Lutx  v.  Linthicum,  8  ret.  178 ;  Peters 
law  is,  they  mean  not  to  be  bound  by  it,  o.  Newkirk,  6  Cowen.   103 ;    Rivers   o. 
but  to  decide,  what  in  equity  and  good  Walker,  1  Dall.  81 ;   Webber  v.  Ivei,  I 
conscience  ought  to  be  done  between  the  ^Icr>  ^^  »'  Craig  v.  Hawkins,  Hardin, 
parties,  their  award  ought  to  be  sup-  46.    In  Crowell  f.  Davis,  12  Met.  293, 
ported,  although  the  whole  proceedings  C.  and  D.  agreed  to  submit  all  disputed 
should  be  apparent  on  the  lace  of  the  claims  between  them  to  the  final  award 
award.    And  this,  in  our  opinion,  not-  of  B.,  and  to  abide  by  his  decision ;  and 
withstanding    some   contrariety,  is    the  that  if  B.  should  decline  to  act  alone  as 
good  sense  to  be  extracted  from  the  au-  referee,  he  might  select  one  or  two  other 
thorities.    In  Morgan  v.  Mather,  Lord  referees  to  act  with  him ;  and  that  if  he 
Loughborough  lays  it  down  as  clear,  that  should    decline   altogether,   the    matter 
corruption,  misbehavior,    or   excess    of  should  be  referred    to  such  person  or 
power,  are  the  only  grounds  for  setting  persons  as  he  should  select.    B.  declined 
aside  awards ;  and  although  in  the  same  to  act,  and  appointed  G.,  H.,  and  I.  as 
case  Mr.  Commissioner  WtUon  says,  that  referees,  on  the  28d  of  March,  of  which 
arbitrators  cannot  award  contrary  to  law,  appointment  C.  and  D.  had  immediate  no- 
because  that  is  beyond  their  power,  for  tice,  and  G.,  as  chairman  of  said  ref- 
the  parties  intend  to  submit  to  them  only  erees,  called  on  D.,  and  informed  him 
the  legal  consequences  of  their  transac-  that  the  referees  had  agreed  to  hear  the 
tions  and  agreements ;  yet  this  reasoning  parties  in  the  afternoon  of  that  day.    D. 
is  wholy  unsatisfactory,  not  only  from  its  told  G.  that  he  could  not  attend  to  the 
begging  the  question,  but  from  its  being  business  on  that  day ;  and  G.  told  D. 
in  (Urect  opposition  to  very  high  author-  that  H.  and  I.  could  not  attend  at  any 
ity.    If,  in  the  case  before  the  court,  the  other  time,  and  that  other  referees  would 

^  Where  one  of  three  arbitrators  had  conversed  with  an  outside  party  about  the 
matter  in  controversy,  under  such  circumstances  as  to  probably  influence  his  mind  in 
making  the  award,  the  award  was  set  aside,  although  tlie  submission  provided  that  an 

agreement  of  only  two  arbitrators  should  be  necessary  to  make  a  binding  award. 
Moshiei  v.  Shear,  102  111.  169. 
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*  it  is  not  necessary  that  the  submission  provide  for  *  706 
giving  such  notice,  because  a  right  to  notice  springs  from 
the  agreement  to  submit.  (/)  But  this  rule  is  not  of  universal 
application ;  for  there  may  be  cases  where  all  the  facts  have  been 
agreed  upon  and  made  known  to  the  arbitrators,  and  where  the 
case  does  not  depend  upon  the  evidence,  and  no  hearing  is  de- 
sired, and  therefore  notice  would  be  unnecessary,  (m) 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses,  (n)  ^  or  an  examination  of  them  when  the 
parties  were  *  not  present,  and  their  absence  was  for  good  *  707 
cause ;  (o)  but  the  examination  of  witnesses  without  put- 
have  to  be  appointed  in  their  place,  to  ment  of  E,  until  after  the  publication  of 
which  D.  made  no  objection  or  reply,  the  award ;  nor  had  they,  or  either  of 
On  the  next  day,  G.  gave  notice  to  D.  them,  any  hearing  before  the  arbitrators, 
that  the  hearing  would  be  on  the  27th  after  such  appointment ;  but  C  and  D  in 
of  March,  at  a  certain  place.  On  the  said  omitting  to  give  such  notice,  and  in  mak- 
27th  of  March  U.  and  I.  were  not  pres-  ing  their  statement  to  £,  acted  under  a 
ent  at  the  appointed  place,  and  B.,  at  sense  of  duty,  and  were  not  guilty  of 
the  request  oi  C.  and  0.,  appointed  K.  and  any  fraud,  concealment,  or  partiality. 
L.  as  referees  in  their  stead.  G.,  K.,  and  On  a  bill  in  chancery,  brought  by  A 
L.  thereupon  proceeded  to  hear  C.,  in  the  against  B,  to  have  the  award  set  aside, 
absence  of  !>.,  and  made  an  award  in-  it  was  held^  Church,  J.,  dissenting,  that  no 
C.'s  favor.  Held,  that  D.  was  not  bound  sufficient  cause  was  shown  for  such  an 
by  the  award.  And  see  Peterson  i;.  interference,  and  the  bill  was  dismissed. 
Ayre,  17  C.  B.  724,  25  Eng.  L.  &  £q.  825 ;  And  MembU  that  where  the  submission  is 
Oswald  V.  Gray,  Bail  Court,  1855,  29  to  two  arbitrators,  with  power,  in  case 
Eng.  L.  &  Kq.  85.  of  disagreement,  to  select  a  third  person 

(/)  Elmendorf  v.  Harris,  23  Wend,  to  act  conjointly  with  them,  the  neces> 
028 ;  Peters  v.  Newkirk,  6  Cowen,  108.         sity  of  a  rehearing,  in  the  absence  of 

(m)  Miller  v.  Kennedy,  3  Rand.  2.  any  express  request  by  one  or  both  of 
Notice  to  sureties  on  the  submission  the  parties,  is  a  matter  resting  in  the 
bond  is  not  necessary.  Farmer  v.  Stew-  sound  discretion  of  the  arbitrators ;  but 
art,  2  N.  H.  97.  In  Ranney  r.  Edwards,  if  such  request  be  made,  it  is  their 
17  Conn.  309,  A  and  B  having  unsettled  duty  to  comply  with  it  See  further 
accounts  between  them,  submitted  such  Rigden  v.  Martin,  6  Harris  &  J.  400; 
accounts  to  the  arbitrament  of  C  and  D  ;  Eniery  v.  Owings,  7  Gill,  488 ;  Bullitt  r. 
and  in  case  they  should  not  agree,  they  Musgrave,  8  Gilt,  31 ;  Cobb  v.  Wood,  32 
were  authorized  to  select  a  thiM  person,  Me.  455 ;  McKinney  v.  Page,  id  518.  And 
who,  either  individually,  or  in  conjunc-  the  right  to  notice  may  be  waived.  Ora- 
tion with  the  other  two,  should  determine  ham  v,  Graham,  9  Barr,  254. 
the  cause.  C  and  I),  after  hearing  the  (n)  This  seems  not  to  be  necessary, 
parties,  and  examining  their  books  and  in  cases  where  the  value  of  property 
accounts,  were  unable  to  agree  upon  a  merely  is  to  be  determined.  Eads  v. 
part  of  the  matter  in  controversy  ;  and  Williams,  4  De  G.,  M.  &  G.  674,  31  Eng. 
thereupon  they  selected   £  as  a  third     L.  &  Eq.  203. 

person  to  act  with  them  in  making  the  (o)  So  an  examination  of  the  books 
award.  C  and  D  then  stated  to  E  the  of  one  party  In  the  absence  of,  and  with- 
claims,  accounts,  and  evidence  of  the  out  notice  to.  the  other  party,  and  with- 
parties,  relative  to  the  matters  about  out  proof  of  the  correctness  of  the 
which  they  disagreed ;  after  which  C,  D,  entries  therein,  will  vitiate  the  award, 
and  E  made  their  award  in  favor  of  B.  Emery  v.  Owings,  7  Gill,  488.  See  also 
A  and  B  had  no  notice  of  the  appoint-     Knowlton  r.  Nickles,  29  Barb.  465. 

1^  A  refusal  by  arbitrators  to  hear  material  witnesses  is  sufficient  mlwondnct  for  the 
setting  aside  the  award,  though  they  think  they  have  sufficient  evidence  without  them. 
Halstead  v.  Seaman,  82  N.  Y.  27. 
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ting  them  under  oath  or  affirmation  will  not  set  aside  an  award, 
if  the  parties  were  present  and  made  no  objection.  ( p)  A  con- 
cealment bj  either  of  the  parties  of  material  circamstances,  would 
avoid  an  award,  for  this  would  be  fraud.  So  if  the  arbitrators,  in 
case  of  disagreement,  were  authorized  to  choose  an  umpire,  but 
drew  lots  which  of  them  should  choose  him.  (9)  But  it  was  in  one 
case  held  enough  that  each  arbitrator  named  an  umpire,  and  lots 
were  drawn  to  decide  which  of  these  two  should  be  taken,  because 
it  might  be  considered  that  both  of  these  men  were  agreed  upon,  (r) 
And  if  an  umpire  be  appointed  bj  lot,  or  otherwise  irregularly,  if 
the  parties  agree  to  the  appointment,  and  confirm  it  expressly  or 
impliedly  by  attending  before  him,  with  a  full  knowledge  of  the 
manner  of  the  appointment,  this,  it  seems,  covers  the  irregu- 
larity. («)  K  a  reference  be  to  three  arbitrators,  the  award  of 
two,  without  consulting  the  third,  although  he  be  absent,  has  no 
force,  (t) 

2.  Or  AH  AORBBMBVT  TO  SUBMIT  QlTESTIOKS  TO  AbbITRATION. 

Both  in  this  country  and  in  England,  it  has  long  been  consid« 
ered,  that  the  parties  to  a  contract  are  not  bound  by  an  agreement, 
whether  in  or  out  of  the  contract,  to  refer  questions  under  the 
same  to  arbitration ;  because  they  cannot  oust  the  courts  of  their 

jurisdiction,  by  any  agreement  that  these  claims  shall  be 
*  708    *  submitted  to  arbitration,  (u)     Such  a  clause  has  been 

held  to  have  no  effect,  although  the  matters  in  controversy 
have  been  referred  to  arbitrators  and  are  still  pending  at  the  time 
of  action  brought,  (v)     So,  courts  of  equity  have  refused  to 

( p)  Biggn  u,  HaiMell,  16  C.  B.  662. 

(9)  Harris  v.  Mitchel,  2  Vern.  486. 

(r)  Neale  r.  Ledger,  16  East,  61. 
Bat  see  contra^  In  re  Casell.  0  B.  &  C. 
624 ;  Tunno  v.  Bird.  6  B.  &  Ad.  488 ; 
James  v.  Attwood,  7  Scott,  841 ;  Ford  r. 
Jones,  8  B.  &  Ad.  248. 

(«)  Taylor  t*.  Backhouse*  Bail  Court, 
2  Eng.  L.  &  £q.  184 ;  Tunno  v.  Bird,  6 
B.  &  Ad.  488.  The  acquiescence  in  such 
a  mode  of  appointroentt  will  not  bind  a 
party,  however,  unless  made  with  fuU 
knowledge  of  all  the  facts.  Wells  v. 
Cooke,  2  B.  &  Aid.  218 ;  In  re  Jamie- 
son,  4  A.  &  £.  946 ;  In  re  Greenwood,  0 
A.  &  E.  699 ;  7n  re  Hodson,  7  Dowl  669. 
The  ca»e  of  Ford  o.  Jones,  3  B.  &  Ad. 
248,  holding  that  the  appointment  of 
umpire  bv  lot,  even  by  consent  of  par- 
ties, is  bad,  is  probably  not  law ;  conteiuiu 
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t<JlU  errorem.  See  Christman  o.  Moraii,  9 
Barr,  487. 

{t)  Jn  re  Beck  &  Jackson,  I  C.  B. 
(n.  8.)  696.  See  also  Wade  r.  Dowling, 
4  Ellis  &  B.  44. 

(u)  Kill  V.  Hollister,  1  Wilson,  129; 
Thompson  v.  Chamock,  8  T.  R.  189; 
Goidstone  v.  Osbom,  2  Car.  &  P.  660; 
Mitchell  r.  Harris,  2  Ves.  129 ;  Welling- 
ton V,  Mackintosh,  2  Atk.  669;  Nichols 
V.  Chalie.  14  Ves.  266;  Robinson  r. 
Georges  Ins.  Co.  17  Maine,  181 ;  HiU  v. 
More.  40  Maine,  616;  AUegre  r.  Mary- 
land Ins.  Co.  6  Harris  &  J.  408 ;  Gray  r. 
Wilson,  4  Watts,  39;  Contee  v.  Dawson, 
2  Bland,  264 ;  Randel  v.  Chesapeake  & 
Delaware  Canal  Co.  1  Harring.  Del.  233; 
Ilorton  t^.  Stanley,  1  Miles,  418;  Stone  r. 
Dennis,  3  Porter.  231 ;  Haggart  v.  Mor- 
gan, 4  Sandf.  198,  1  Seld.  422. 

{v)  Harris  o,  Reynolds,  7  Q.  B.  71. 
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enforce  a  bill  for  the  specific  performance  of  an  agreement  to  refer 
to  arbitration,  or  to  compel  a  party  to  appoint  an  arbitrator  under 
such  an  arrangement,  (tr)  In  one  case  where  an  action  was  re- 
ferred to  arbitration  by  consent,  the  court  refused  to  order  the 
arbitrators  to  proceed,  (x)  But,  in  England,  the  principles  upon 
which  these  rules  rest,  have  recently  been  much  ques- 
tioned ;  (y)  and  it  *  has  been  held,  that  an  agreement,  that  *  709 
the  amount,  of  damages  to  be  recovered  in  an  action  at  law 


(»)  Wellington  v.  Mackintoeb,  2  Atk. 
£69;  Street  &.  Rigby,  6  Ves.  815;  Milnes 
V.  Qery,  14  id.  400;  Blundell  r.  Bret- 
torgh,  17  id.  282;  Goorlay  v.  Duke  of 
Somerset,  19  id.  429 ;  Wilkt  r.  Davis,  8 
Meriv.  607 ;  Agar  r.  Mocklew,  2  Simons 
&  S.  418 ;  Mexborough  v.  Bower,  7  Beav. 
127;  Copper  v.  WeUs,  Sazton,  10; 
Tobey  v.  County  of  Bristol,  8  Story,  800. 
In  Halfhed  o.  Jenning,  2  Dickens,  702, 
nom,  Halfbide  v.  Penning,  2  Bro.  Ch. 
33d,  a  bill  was  brought  by  one  partner 
asainst  another  and  the  representative 
of  a  deceased  partner,  for  an  account 
and  for  a  production  and  a  dis<^very. 
The  defendants  pleaded,  that  there  was  a 
clause  in  the  articles  that  no  bill  or  suit 
should  be  brought  respecting  the  part- 
nership, until  the  matter  should  have 
been  referred  to  arbitration  and  the  ar- 
bitrator should  have  made  his  award, 
and  the  plea  was  sustained.  This  case 
has  generally  been  considered  to  have 
been  incorrectly  decided ;  but  it  appears 
to  us  not  to  be  opposed  to  the  authorities 
above  cited,  and  it  is  sustained  by  Lord 
Chancellor  Sugden,  in  Dimsdale  v,  Rob- 
ertson, 2  Jones  &  La  Touche,  68.  In 
this  case,  a  submission  had  been  entered 
into  by  the  parties,  the  arbitrators  were 
designated,  and  their  powers  and  duties 
fully  pointed  out.  But  before  thev  had 
taken  any  proceedings,  the  plaintiff  filed 
his  bill,  alleging  that  the  arbitrators 
could  not  do  him  justice  under  the 
powers  conferred  upon  them.  It  is  pro- 
vided in  Enffland  and  Ireland  by  statute, 
that  after  the  arbitrators  are  appointed 
in  pursuance  of  any  submission  to  refer- 
ence, containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  court, 
etc.,  that  the  submission  cannot  be  re- 
voked by  either  party  without  leave  of 
court.  The  chancellor  held,  that  the  bill 
would  not  lie  in  this  case,  and  the  whole 
sublect  of  the  power  of  a  court  of  equity 
in  the  premises  was  considered  at  length, 
and  the  case  of  Halfhide  r.  Fenntng  was 
considered  as  correctly  decided. 

(x)  Crawshay  v.  Collins,  1  Swanst 
40. 


(y)  In  Scott  V,  Avery,  6  H.  L.  Cas. 
811,  86  £ng.  L.  &  £q.  1,  18,  Crestweil,  J., 
said  :  "  The  whole  of  the  doctrine  as  to 
ousting  the  jurisdiction  of  the  courts, 
appears  to  have  been  based  upon  the 
passage  quoted  by  Parke,  B.,  in  8  £zch. 
4tf4,  from  Co.  Litt.  686 :  '  if  a  man  makes 
a  lease  for  life,  and  by  deed  grants,  that 
if  any  waste  or  destruction  be  done, 
it  shall  be  redressed  by  neighbors,  and 
not  by  suit  or  plea,  notwithstanding,  an 
action  of  waste  shall  lie,  for  the  place 
wasted  cannot  be  recovered  without 
plea.'  The  case  is  not  to  be  found  in 
tlie  Year  Book,  8  Edw.  IlL,  referred  to, 
but  is  in  Fitz.  Ab.  *  Waste,'  pi.  6;  and 
the  whole  of  it  is  given  in  Co.  litt.  686. 
It  seems,  that  this  decision  proceeded  on 
the  ground  that  the  neighbors  could  not 
redress  the  wrong  done;  that  it  could 
onlv  be  done  by  plea;  therefore,  not- 
withstanding the  deed,  an  ai*tion  of 
waste  would  lie.  There  is  not  a  word 
leading  to  the  supposition,  that  an  action 
would  have  been  maintainable,  if  the 
neighbors  could  have  eiven  the  appro- 
priate redress ;  or  that  it  might  not  have 
been  granted  by  deed,  that,  if  a  dispute 
arose  about  waste,  neighbors  should  say 
whether  there  had  b^n  waste  or  not. 
But  in  subsequent  cases,  it  has  been 
considered  to  have  established,  that 
parties  cannot  by  agreement  oust  the 
jurisdiction  of  the  courts  of  the  realm." 
And  in  RusseU  v.  Pellegrini,  6  Ellis  k  B. 
1020, 88  Eng.  L.  &  Eq.  99,  Lord  CampbeU, 
C.  J.,  said:  "For  some  time  the  courts 
had  a  great  horror  of  arbitrations,  and 
doubts  were  entertained,  whether  a 
clause  for  referring  matters  in  dispute, 
introduced  in  an  agreement,  was  not  ille- 
gal. But  I  cannot  imagine  why  parties 
should  not  be  allowed  to  settle  their 
differences  in  the  manner  which  they 
think  most  convenient.  When  a  cause 
of  action  has  arisen,  the  courts  are  not 
to  be  ousted  of  their  jurisdiction;  but 
parties  may  come  to  an  agreement  that 
there  shall  be  no  cause  of  action,  until 
their  differences  have  been  referred  to 
arbitration." 
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shall  be  first  determined  by  arbitrators,  is  binding,  and  that  no 
action  will  lie  till  such  an  arbitration  is  had.  (z)  ^ 

Even  if  an  agreement  to  refer  a  case  to  arbitration  is  so  far  in- 
valid that  it  cannot  be  pleaded  in  bar  to  a  suit,  an  action  for  dam- 
ages will  lie  for  the  breach,  (a) 

In  England,  it  is  now  provided  by  statute,  which  probably  arose 

out  of  the  recent  adjudications,  that  whenever  there  is  an 

*  710    *  agreement  in  any  written  instrument,  to  refer  a  cause  to 

arbitration,  and  a  suit  is  brought,  the  court  may  grant  a 

rule  to  stay  proceedings  at  the  request  of  the  defendants,  (b) 

(z)  In  Scott  V.  Ayery,  8  Ezcb.  487.  20  this  wm  in  the  nature  of  a  condition  pre- 

Eng.  L.  &  £q.  827,  the  i>olicy  contained  cedent.     Avery  v.  Scott,  8  Exc)i.  497,  20 

the  clause :  "  That  the  sum  to  be  paid  to  Eng.  L.  &  £q.  384.      This  decision  was 

any  suffering  member  for  any  loss  or  affirmed  in  the  House  of  Lords,  5  H.  L. 

damage,  shall,  in  the  flnt  instance,  be  as-  Cas.  811,  86  Eng.  L.  &  Eq.  1,  Martin,  B., 

certained  and  settled  by  the  committee ;  Aidenon,  B.,  and  Crompton,  J.,  dissenting, 

and  the  suffering  member,  if  he  agrees  to  Lord  Chancellor  Crumcorth  stated  the  law, 

accept  such  sum  in  full  satisfaction  of  his  as  follows :  "  If  I  covenant  with  A.  not 

claim,  shall  be  entitled  to  demand  and  sue  to  do  a  particular  act,  and  it  is  agreed 

for  the  same,  as  soon  as  the  amount  to  between  us    that    any    question    which 

be  paid  has  been  ascertained  and  settled,  might  arise  should  be  decided  by  an  ar- 

and    not    before,    which    can    only    be  bitrat(#  without  bringing  an  action,  then 

claimed    according    to    the    customary  a  plea  to  that  effect  would  be  no  bar  to 

mode  of  payment  in  use  by  the  society."  an  action ;  but  if  we  agreed  that  J.  S. 

The  arbitration  clause  followed  immedi'  was  to  award  the  amount  of  damages  to 

ately  after  this,  which  provided,  that  in  be  recoverable  at  law,  then,  if  such  ar- 

case  of  any  difference  between  the  com-  bitration  did  not  take  place,  no  action 

mittee  and  any  member  relative  to  the  could  be  brougtit" 
settlement  of  any  loss  or  damage  or  any  (a)  Livingstone  r.  Ralli,  6  Ellis  &  B. 

otiier  matter  relating  to  the  insurance,  182,  30  Eng.  L.  &  Eq.  279.    This  doctrine 

arbitrators  should  be  appointed,  etc.,  and  was  doubted  in  Tattersall  i;.  Groote,  2 

it  was  also  provided,  that  "  the  obtaining  B.  &  P.  131. 

the  decision  of   such  arbitrators  on  the  (6)  17  &  18  Vict.  c.  125,  §  11.      This 

matters  and  claims  in  dispute,  is  hereby  statute  provides,  that  *'  Whenever  the 

declared  to  be  a  condition  precedent  to  parties    to    any  deed  or  instrument  in 

the  right  of  any  member  to  maintain  any  writing  to  be  hereafter  made  or  executed, 

such  action  or  suit."      Tlie  defendants'  or  any  of  them,  shall  agree  that  any  then 

plea  set   forth,  that    a    difference    had  existing  or  future  differences  between 

arisen  between  the  committee  and  the  them  or  any  of  them  sliall  be  referred  to 

insured  relative  to  the  extent  of  the  loss ;  arbitration,  and  any  one  or  more  of  the 

that  the  amount  had.  therefore,  never  parties  so  agreeing,  or  any  person  or  pei^ 

been  ascertained ;  and  that  the  defend  sons  claiming  through  or  under  him  or 

ants  were,  and  always  had  been,  ready  them  shall,  nevertheless,  commence  any 

and  willing  to  have  the  same  decided  by  action  at  law  or  suit  in  equity  against  the 

arbitrators,  but  the   plaintiff    was    not  other  party  or  parties,  or  any  of  them,  or 

ready  and  willing  so  to  do ;  and  that  tlie  against  any  person  or  persons  claiming 

loss  had  not  been  settled  or  ascertained  through  or  under  him  or  them  in  respect 

by  arbitrators.     On  demurrer,  the  Court  of  the  matters  so  agreed  to  be  referred 

of   Exchequer  gave  judgment   for   the  or  any  of  them,  it  shall  be  lawful  for  the 

plaintiff.    But  in  the  Exchequer  Chamber  court  in  which   such  action  or  suit  is 

the  judgment  was  reversed,  on  the  ground,  brought,  or  a  judge  thereof,  on  applica- 

that  the  provisions  mentioned   did    not  tion  by  the  defendants  or  any  of  them 

oust  the  courts  of  their  juritidiction.  but  after  appearance    and    before   plea    or 

merely  provided  that  the  amount  should  answer,  upon  being  satisfied  that  no  suf- 

be  ascertained  in  a  certain  way,  before  flcient  reason  exists  why  such  matters 

the  party  was  at  liberty  to  sue ;  and  that  cannot  be  or  ought  not  to  be  referred  to 

^  But  see  Edwards  v.  Aberayron  Ins.  Co  1  Q.  B.  D.  563. 
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In  this  country,  it  has  been  held,  that  if  the  insurance  company 
takes  possession  of  the  vessel  and  proceeds  to  repair  her,  with  the 
view  thus  to  make  good  the  loss,  this  amounts  to  a  waiver  of  the 
submission  to  arbitration,  (^e) 

8.    Of  the  Rbtocation  or  ▲  Submission  to  Abbitratobs. 

It  is  an  ancient  and  well-established  rule,  that  either  party  may 
revoke  his  submission  at  any  time  before  the  award  is  made ;  and 
by  this  revocation  render  the  submission  wholly  ineffectual,  and 
of  course  take  from  the  arbitrators  all  power  of  making  a  binding 
award,  (d)  And  in  some  of  our  States,  as  in  New  York,  this  is 
provided  by  statute.  The  precise  pftnt  of  time  when  this  power 
of  revocation  ceases,  may  not  be  distinctly  determined.  But  the 
reason  of  the  case,  and  some  of  the  authorities  cited  in  the  note 
to  the  preceding  remarks  (note  d),  lead  to  the  conclusion  tliat  the 
power  exists  until  the  award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  this  rule, 
submissions  made  by  order  or  rule  of  court ;  for  a  kind  of  juris- 
diction is  held  to  attach  to  the  arbitrators,  and  the  submission  is 
quite  irrevocable,  except  for  such  causes  as  make  it  necessar 
irily  imperative,  (e)  The  same  exception  is  now  made  *  in  *  711 
England,  certainly  by  the  statute  in  most  cases,  and  perhaps 
by  the  practice  of  courts  in  all.  (/)  In  many  of  our  States,  the 
statutes  authorizing  and  regulating  arbitration,  provide  for  the 
revocation  of  the  submission. 

As  an  agreement  to  submit  is  a  valid  contract,  the  promise  of 
each  party  being  the  consideration  for  the  promise  of  the  other,  a 
revocation  of  the  agreement  or  of  the  submission,  is  a  breach  of 


arbitration*  according  to  such  af^'eemcnt 
as  aforesaid;  and  that  the  defendant 
was,  at  the  time  of  the  bringing  of  such 
action  or  suit,  and  still  is,  ready  and 
willing  to  join  and  concur  In  all  acts 
necessary  and  proper  for  causing  such 
matters  so  to  be  decided  by  arbitration, 
to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit  on  such 
terms  as  to  costs  and  otherwise  as  to  such 
court  or  judge  may  seem  fit :  Provided 
always,  that  any  such  rule  or  order  may 
at  any  time  afterwards  be  discharged,  or 
▼aried  as  justice  may  require."  See 
Russell  V,  Pellegrini,  6  Ellis  &  B.  1Q20, 
38  Eng.  L.  &  £q.  99. 


(c)  Cobb  V.  New  England  Mut.  M. 
Ins.  Co.  6  Gray,  192,  204. 

{(/)  Vynior's  case,  8  Rep.  81 ;  War- 
burton  v.  Storr,  4  B.  &  C.  108 ;  Green  r. 
Pole,  6  Bing.  448 ;  Marsh  v.  Packer,  20 
Vt.  196 ;  Allen  v.  Watson,  16  Johns.  206 ; 
Milne  v.  Gratrix,  7  East,  608. 

(«)  Freeborn  v.  Denman,  3  Halst.  116; 
Horn  17.  Roberts,  1  Aghm.  45 ;  Ruston  r. 
Dun  woody,  1  Binn.  42 ;  Pollock  o.  Hall, 
4  Hall.  222;  Tyson  v.  Robinson,  3  Ired. 
383 ;  Buttons  v,  Tyrrell,  10  Vt.  iH ;  Inhab. 
of  Cumberland  v.  Inhab.  of  North  Yar- 
mouth, 4  Greenl.  469. 

(/)  See  Milne  i'.  Oratrix,  and  Green 
V.  Pole,  cited  in  note  (</)  tupra, 
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the  contract,  and  the  other  party  has  his  damages.  The  measure 
of  damages  would  generally  include  all  the  expenses  the  plaintiff 
has  incurred  about  the  submission,  and  all  that  he  has  lost  by  the 
revocation,  in  any  way.  (^) 

If  either  party  exercise  this  power  of  revocation  (for  it  can 
hardly  be  called  a  right),  he  must  give  notice  in  some  way,  directly 
or  indirectly,  to  the  other  party ;  and  until  such  notice,  the  revo- 
cation is  inoperative.  (A) 

The  revocation  may  be  by  parol,  if  the  submission  is  by  parol ; 
but  if  the  submission  is  by  deed,  the  revocation  must  be  by  deed.(t) 
It  may  be  implied  as  well  as  express ;  and  would  be  implied  by 
any  act  which  made  it  impossible  for  the  arbitrators  to  proceed. 
So  it  was  held,  that  bringing  a  suit  for  the  claim  submitted,  be- 
fore an  award  was  ^^  conclusively  made,^'  operated  a  revocation  of 
the  submission.  (/)  So  the  marriage  of  9k  feme  sole  works  a  revo- 
cation of  her  submission ;  and  it  is  held,  that  this  is  a  breach  of 
an  agreement  to  submit,  on  which  an  action  may  be  sustained 
against  her  and  her  husband.  (A;)  And  the  lunacy  of  a  party 
revokes  his  submission.  (/)  And  the  utter  destruction  of  the 
subject-matter  of  the  arbitration  would  be  equivalent  to  a  revoca- 
tion, (m) 

Whether  the  liankruptcy  or  insolvency  of  either,  or  of  both 
*  712  *  parties,  would  necessarily  operate  as  a  revocation,  is  not 
settled  on  authority.  We  should  say,  however,  that  it  had  no 
such  effect,  unless  tlie  terms  of  the  agreement  to  refer,  or  the  pro- 
visions of  the  law  required  it.  But  the  assignees  acquire  whatever 
power  of  revocation  the  bankrupt  or  insolvent  possessed,  and,  gen- 
erally, at  least,  no  further  power,  (n) 

The  death  of  either  party  before  the  award  is  made,  vacates  the 
submission  ;  (o)  unless  that  provides  in  terms  for  the  continuance 
and  procedure  of  the  arbitration,  if  such  an  event  occurs.  ( j?) 

ig)  So,  if  a  penalty  for  non-perfonn-  206.    See  aUo  Suttons  v.  TrrreU,  10  Vt 

ance  be  expressed  in  the  articles  of  sub-  94 ;  Saccum  v.  Norton,  2  feeble,  866,  3 

mission,  a  revocation  gives    an  action  Keble,  9;  Abbott  v.  Keith,  11  Vt.  628. 
for  the  penalty.     See  cases  cited  in  note         (/)  Suttons  v.  TyrreU,  10  Vt  94. 
{d),9upm,  and  Hawley  v  Hodge.  7  Vt  240.  (m)  Id. 

(A)  Vivior  v.  Wilde,  2  Brownl.  290,  8         (n)  Marsh  v.  Wood,  9  B.  &  C.  669; 

Rep.  81.  Tayler   v.  Marling,  2   Man.  &  0.  66; 

(i)  Wilde    V.  Vinor,  1  Brownl.    62;  Snook  v.  Hell^er,  2  Chitty,  43. 
Barker  v.  Lees,  2  Keble,  64 ;  Brown  r.  (o)  Toossaint    o.  Hartop,   7    Tannt 

Leavitt,  26  Me.  261 ;   Van  Antwerp  v.  671 ;  Cooper  v.  Johnson,  2  B.  &  Aid.  39i 

Stewart,  8  Johns.  126.  1  Chitty,  187. 

( /)  Peter  n.  Craiff.  6  Dana,  307.  (p)  See  cases  in  preceding  note,  and 

(k)  Chamley  v.  Winstanley,  6  £ast»  Tyler  v.  Jones,  8  B.  &  C.  144 ;  Prior  v. 
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Although  the  death  of  a  party  certainly  revokes  a  submission  out 
of  court,  it  seems  to  be  held  in  this  country,  that  a  submission 
under  a  rule  of  court  is  not  revoked  or  annulled,  even  by  the 
death  of  a  party,  (g)  So,  the  death  or  refusal  or  inability  of  an 
arbitrator  to  act,  would  annul  a  submission  out  of  court,  unless 
provided  for  in  the  agreement ;  but  not,  we  think,  one  under  a 
rule,  unless  for  especial  reasons,  satisfactory  to  the  court  which 
would  have  the  appointment  of  a  substitute,  (r) 

It  may  be  well  to  add,  that,  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor  either 
nor  all  of  the  arbitrators  without  the  consent  of  all  the  parties, 
has  any  further  control  over  it. 


SECTION  VI.  •  713 


OF  A  RELEASE. 

A  release  is  a  good  defence ;  whether  it  be  made  by  the  creditor 
himself,  or  result  from  the  operation  of  law.  («)  No  special  form 
of  words  is  necessary,  if  it  declare  with  entire  distinctness  the 
purpose  of  the  creditor  to  dischage  the  debt  and  the  debtor.  And 
if  it  have  necessarily  this  effect,  although  the  purpose  is  not  de- 
clared, it  will  operate  as  a  release ;  as  in  case  of  a  covenant  never 
to  sue,  (0  or  not  to  sue  without  any  limitation  of  time;(ii) 
whereas,  if  a  covenant  not  to  sue  for  a  certain  time  be  broken  by  an 

Hembrow,  S  M.  &  W.  878 ;  Dowse  v.  («)  A  release  under  seal  is  a  good  dis- 

Coze,  8  Bing.  20, 10  J.  B.  Moore,  272.  charge  of  a  judgment.    The  party  is  not 

(9)  Freeborn  V.  Denman,  8  Halst  116 ;  driven  to  an  audita  quoth.     The  rule 

Bacon  v.  Cranson,  16  Pick.  79 ;  Price  r.  that  a  discliarge  of  a  contract  must  be  of 

Tyson,  7  Gill  &  J.  476.     Some  of  our  as  high  a  nature  as  the  contract  itself, 

statutes  expressly  provide,  that  the  death  does  not  apply  to  such  cases.     Barker 

of  a  party  before  the  award  shaU  not  v.  St  Quintin,'l2  M.  &  W.  441 ;  Co.  Litt. 

annul  a  submission  under  a  rule.     See  291    a:    Shep.    Touch.   (Preston's  ed.) 

Turner  v.  Maddox,  8  Gill,  190.  pp.  *  822,  *  328. 

(r)  In  Price  r.  Tjrson,  2  Gill  &  J.  476,  {t)  Cuyler  r.   Cuyler,  2  Johns.  186 ; 

one  of  the  arbitrators  appointed  under  a  Deux  v.  «^fiFeries,  Cro.  Eliz.  852 ;  2  Wms. 

rule  of  court,  removed  from  the  State;  Saund.  47,  s.  n.  (1);  Bac.  Abr.  tit.  Re- 

and  many  years  having  elapsed  after  his  lease  (A),  2;  Jackson  v,  Stackhouse,  1 

appointment  without  anv  award  being  Cowen,  122.     And  see  White  v.  Dingley, 

made,  the  court  reinstated  the  cause  on  4  Mass.  438 ;  Sewall  v.  Sparrow,  16  Mass. 

motion.    We  presume  that  aU  such  ques-  24;  Reed  v,  Shaw,  1  Blackf.  245;  Gar- 

tions  would  oe  addressed  to  the  discre*  nett  v.  Macon,  6  Call,  808. 
tion  of   the  court,  and  be  wtihfai  their         (a)  Clark  v.  Russell,  3  Watts,  218; 

power.  Hamaker  v.  Eberly,  2  Binn.  510. 
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action^  th^  covenant  is  no  bar,  and  the  covenantee  has  no  remedy 
but  on  the  covenant,  (v)  By  some  courts  this  last  rule  is  held 
not  to  apply  to  actions  of  assumpsit,  a  covenant  not  to  sue  for  a 
time  certain  being  there  a  bar  during  that  time.  (t£^)  So,  if  the 
covenant  not  to  sue  for  a  time,  gives  a  forfeiture  in  case  of  breach, 
it  is  said  to  be  a  bar.  (a;)  And  a  bond  or  covenant  to  save  harm- 
less and  indemnify  the  debtor  against  his  debt,  is  a  release  of  the 
debt,  (y) 

It  was  an  old  maxim  of  the  common  law,  that  an  obligor  can- 
not  be  released^  bv^  an  instrument  of  less  fnrnft  j^fAn  f}\st^t  whjrh 
bound  him ;  if  bound  by  a  seal,  he  could  be  released  only  by  a 
seaij;  but  while  this  is  sliii  a  technical  rule,  it  has  in  practice  losi 
much  force ;  (yy)  ^  but  a  release,  to  be  pleaded  as  such,  as  in 
bar  of  an  action,  or  to  qualify  a  witness,  should  still  have  a 

seal. 
*  714  *  A  release,  strictly  speaking,  can  operate  only  on  a  pres- 
ent right ;  because  one  can  give  only  what  he  has,  and  can 
only  promise  to  give  what  he  may  have  in  future.  But  where  one 
is  now  possessed  of  a  distinct  right,  which  is  to  come  into  e£Fect 
and  operation  hereafter,  a  release  in  words  of  the  present,  may 
discharge  this  right.  (2) 


{v)  Thimbleby  r.  Barron,  3  M.  &  W. 
210;  Dow  V.  Tuttle,  4  Mass.  414 ;  Chand- 
ler V.  Herrick,  19  Johns.  129;  Berry  v. 
Bates,  2  Blackf.  118 ;  Aloff  r.  Scrim- 
shaw. 2  Salk.  673;  Bac.  Abr.  tit.  Release 
(A),  2;  Hoffman  v.  Brown,  1  Halst.  429 ; 
Deux  V.  Jefferies,  Cro.  Eliz.  362 ;  Perkins 
V.  Giiman,  8  Pick.  229 ;  Gibson  u.  Gibson, 
16  Mass.  112;  Cullam  v.  Valentine,  11 
Pick.  169;  Winans  v.  Huston,  6  Wend. 
471.  See  Pearl  v.  Wells,  6  Wend.  291 ; 
Guard  v.  Whiteside,  13  III.  7.  And  where 
two  are  jointly  and  severally  bound,  a 
covenant  not  to  sue  one,  does  not  amount 
to  a  release  of  the  other.  Lacy  v.  Kynas- 
ton,  12  Mod.  648,  661 ;  Ward  v.  Johnson, 
6  Munf.  6;  Tuckerman  v.  Newhall,  17 
Mass.  681 ;  Button  v.  Eyre,  6  Taunt.  289. 
And  see  ante,  vol.  i.  p.  *  24,  note. 

Iw)  Clopper  V.  Union  Bank,  7  Harris 
&  J.  92.  Sed  quare.  And  see  Dow  v. 
Tuttle,  4  Mass.  414,  and  cases  supra, 

(x)  21  H.  7,  30,  pi.  10;  White  v. 
Dingley,  4  Mass.  4.33.  And  see  Roll. 
Abr.  tit  Extinguishment  (L),  pi.  2;  I^ee 


V.  Wood,  J.  Bridg.  117 ;  Pearl  v.  Wells, 
6  Wend.  296. 

(y)  Clark  v.  Bush,  3  Cowen,  161. 

(yy)  White  v.  Walker,  31  III.  422;  and 
see  preceding  note  («). 

(z)  Pierce  v,  Parker,  4  Met.  80,  where 
the  authorities  on  this  subject  are  crit- 
ically examined  by  Hubbard,  J.,  who  thu^ 
remarks :  "  From  the  best  examination  I 
have  been  able  to  give  to  the  question 
before  us,  I  come  to  Uiis  conclusion,  that, 
while  a  possibility  merely  is  not  the  sub- 
ject of  release,  yet,  that,  in  all  cases 
where  there  is  an  existing  obligation  or 
contract  between  parties,  although  such 
obligation  or  contract  is  executory  and 
dependent  also  upon  contingencies  that 
may  never  happen ;  still,  if  the  party  in 
whose  favor  such  obligation  or  contract 
is  made,  or  who  is  liable,  by  force  of  it, 
to  suffer  damage  if  it  is  not  performed 
by  the  other  when  the  contingency  hap- 
pens, shall  execute  a  release  of  all  claims 
and  demands,  actions  and  causes  of  ac- 
tion, &c.,  correct  in  point  of  form,  and 


1  First  Bank  r.  Marshall,  73  Me.  79,  AeZi,  however,  that  an  instrument  to  operate 
as  a  technical  release,  so  that  its  discharge  of  an  indorser  will  dischajge  the  maker, 
must  be  under  seal. 
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The  whole  of  a  release,  as  of  all  legal  instruments,  must  be  con- 
sidered ;  and  if  it  bo  general  in  its  terms,  it  may  be  controlled  and 
limited  in  its  effects  by  the  limitation  in  the  recital,  (a)  And  it 
may  expressly  extend  to  only  a  part  of  a  claim  or  debt,  (i) 
or  to  the  party  released,  with  express  reservation  *  of  rights  *  716 
against  other  parties ;  in  which  case  it  will  be  construed 
only  as  a  covenant  not  to  sue.  (^)  But  if  a  plaintiff  is  met  by  a 
general  release  under  his  seal  to  the  defendant,  he  cannot  set  up 
an  exception  by  parol.  (<2)  And  where  the  release  is  general  it 
cannot  be  limited  or  qualified  by  extrinsic  evidence,  although  a 
receipt  may  be.  (e)    And  a  release  or  receipt  in  full  throws  the 


haring  ftt  the  time  of  executing  the  re- 
lease such  obligation  or  contract  in  yiew, 
as  one  of  the  subjects  upon  which  the 
release  shaU  operate,  then  such  release 
shall  be  held  as  a  good  and  valid  bar  to 
any  suit  which  may  be  afterwards 
brought  upon  such  obligation  or  con- 
tract, or  for  money  had,  received,  or 
paid,  upon  the  future  happening  of  the 
contingency,  in  consequence  of  which 
the  plaintiff  sustains  damage,  and  but 
for  such  release  would  have  had  a  per* 
feet  right  of  action." 

(a)  In   Rich   v.  Lord,  18  Pick.   825, 
Shaw,  C.  J.,  said :  "  It  is  now  a  general 
rule   in   construing  releases,  especially 
where  the  same  instrument  is  to  be  exe- 
cuted by  various  persons,  standing  in 
various  relations,  and    having    various 
kinds  of  claims  and  demands  against  the 
releasee,  that  general  words,  though  the 
most  broad  and  comprehensive,  are  to  be 
limited  to  particular  demands,  where  it 
manifestly  appears,  by  the  consideration, 
by  the  recital,  by  the  nature  and  circum- 
stances of  the  several  demands,  to  one  or 
more  of  which  it  is  proposed  to  apply 
the  release,  that  it  was  so  intended  to  be 
limite<l  by  the  parties.    And  for  the  pur* 
pose  of  ascertaining  that  intent,  every 
part  of  the  instrument  is  to  be  consid- 
ered.   As  where  general  words  of  release 
are  immediately  connected  with  a  pro- 
viso restraining  their  operation.    Solly  v. 
Forbes,  2  Brod.  &  B.  38.    So  a  release  of 
all    demands,  then    existing,   or  which 
should  thereafter  arise,  was  held  not  to 
extend  to  a  particular  bond,  which  was 
considered  not  to  be  within  the  recital 
and    consideration    of   the    assignment, 
and  not  within  the  intent  of  the  parties. 
I'ayler  v.  Homersham,  4  M.  &  S.  428. 
So,  where  it  is  recited  that  various  con- 
troversies are  subsisting  between  the  par- 
ties, and  actions  pending,  and  that  it  had 
been  agreed  that  one  should  pay  the  other 


a  certain  sum  of  money,  and  that  they 
should  mutually  release  all  actions,  and 
causes  of  action,  and  thereupon  such  re- 
leases were  executed,  it  was  hdd,  that 
though  general  in  terms,  the  releases 
were  qualified  by  the  recital,  and  limited 
to  actions  pending.  Simons  v.  Johnson, 
8  B.  &  Ad.  175 ;  Jackson  v.  Stackhouse, 
1  Co  wen,  126.  So  it  has  been  heid  in 
Massachusetts,  that  where,  upon  the  re- 
ceipt of  a  proportionate  share  of  a  legacy 
given  to  another,  the  person  executed  a 
release  of  all  demands  under  the  will,  it 
was  hdd  not  to  apply  to  another  and 
distinct  legacy  to  the  person  himself. 
Lyman  o.  Clark,  9  Mass.  R.  285  "  And 
see  Learned  v.  Bellows.  8  Vt.  70.  See 
also,  antCf  pp.  *  602,  *  503,  and  notes. 

(6)  2  Roll.  Abr.  413,  tit.  Release  (H). 
pi.  1. 

(c)  Willis  V.  De  Castro,  C.  B.  1858,  21 
Law  Rep.  376. 

{d)  Brooks  r.  Stuar^  8  A.  &  £.  854. 
This  was  assumpsit  by  indorsees  against 
the  maker  of  a  promissory  note.  Plea, 
that  the  promise  was  a  joint  and  several 
one  by  defendant  and  A.,  to  whom  one 
of  the  plaintiffs  executed  a  release  under 
seal.  Replication,  that  the  release  was 
executed  at  the  request  of  defendant, 
who  afterwards,  and  while  the  note  was 
unpaid,  in  consideration  of  such  release, 
ratified  his  promise,  and  promised  to  re- 
main liable  to  plaintiffs  for  the  amount 
of  the  note.  Held,  bad,  because  it  set 
up  a  parol  exception  to  a  release  under 
seal.     And  see  ante,  vol.  i.  p.  *  23. 

{e)  Baker  v.  Dewey,  1  B.  &  C.  704. 
But  an  agreement  under  seal,  which  com- 
promises a  suit,  does  not  prevent  either 
party  from  setting  up  and  proving  a 
parol  undi^rtaking,  that  one  of  the  par- 
ties should  pay  the  costs  that  had  ac- 
crued. Such  an  undertaking  does  not 
contradict  or  vary  the  written  agreement, 
but  is  distinct  and  independent  of  it 
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whole  burden  of  proof  on  him  who  signed  it,  if  he  alleges  that  he 
signed  it  through  mistake  or  fraud,  (ee) 

A  release  of  a  debt  should  be  made  by  him  who  has  a  legal  in- 
terest in  it ;  and  if  made  by  one  who  has  not  such  an  interest,  but 
is  beneficiallj  interested,  and  is  not  the  plaintiff  of  record,  though 
this  may  for  many  purposes  release  the  debt,  it  has  been  held  that 
it  cannot  defeat  the  action  at  law.  (/)  If  the  release  be  made  by 
the  trustee,  or  other  party  having  the  legal  interest,  it  can  be  set 
aside,  if  to  the  prejudice  of  the  party  beneficially  interested,  and 
made  without  his  assent.  (^) 

The  release  may  be  only  by  operation  of  law ;  but  this  also  is 
grounded  upon  the  presumed  intent  of  the  parties.  Thus,  at 
common  law  (varied  by  statutory  provisions),  a  creditor  who  ap- 
points his  debtor  his  executor,  cancels  the  debt ;  (A)  unless 
*  716  the  *  debtor  refuses  to  accept  the  office ;  this  he  may  do, 
and  then  he  does  not  accept  the  release,  (i)  So  if  the  par- 
ties intermarry.  (/)  Or  if  the  creditor  receive  from  the  debtor  a 
higher  security,  as  a  bond  for  a  simple  contract  debt;  but  the 
higher  security  may  be  given  only  as  collateral  to  the  original  debt, 
which  then  remains  in  full  force.  (  K)    Nor  will  a  specialty  security 


Morancy  v.  Qoarles,  1  McLean,  194. 
That  a  simple  receipt  may  be  contra- 
dicted or  yaried  by  extrinsic  eyidence, 
see  onte,  p.  *654,  and  notes. 

(ee)  Curley  t;.  Harris,  11  Allen,  112. 

I/)  Quick  p.  Ludborrow,  3  Bulst.  29, 
where  A  coTenanted  with  B  that  C 
should  pay  B  and  P  a  certain  sura  per 
year,  as  an  annuity.  D  married,  and 
her  husband  released  the  payment.  This 
was  held  no  bar  to  the  action  by  B  to 
enforce  the  coyenant.  And  see  Walmes- 
ley  V.  Cooper,  11  A.  &  £.  216,  where  A 
coyenanted  with  B  not  to  sue  him  for 
any  debt  due  from  B  to  A.  Heldt  no  bar 
to  an  action  against  B  by  A  and  C,  for  a 
debt  due  them. 

{g)  See  ante^  yol.  i.  p.  *  22,  and  notes, 
and  ahte^  p.  *617,  n.  (r).  And  see  fur- 
ther Jones  t;.  Herbert,  7  Taunt.  421; 
Fumiyal  v.  Weston,  7  J.  B.  Moore.  350; 
Arton  V.  Booth,  4  id.  192;  Herbert  v. 
riffott,  2  Cromp.  &  M.  384 ;  Crook  r. 
Stephen,  5  Bing.  N.  C.  688;  Eastman 
V,  Wright,  6  Pick.  823;  Loring  v.  Brack- 
ett,  8  Pick.  408. 

ih)  Cheetham  v.  Ward,  1  B.  &  P.  830. 
And  tee  20  Edw.  IV.  17,  pi.  2 ;  21  Edw. 
rV.  3,  pi,  4 ;  Woodward  v.  I)arcy,  Plowd. 
184;  Wankford  v.  Wankford,  1  Salk. 
299,  Co.  Litt264,  b,  n.  (1);  Dorchester 
o,  Webb,  Sir  W.  Jones,  346;  Rawlinson 
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V.  Shaw,  3  T.  R.  667  ;  Freakley  v.  Fox, 
9  B.  &  C.  180;  AlUn  v.  Shadbume,  1 
Dana,  68.  But  see  contra,  in  this  coun- 
try, Winship  r.  Bass,  12  Mass.  199.  And 
see  Ritchie  v.  Williams,  II  Mass.  50; 
Kinney  t;.  Ensini,  18  Pick.  232 ;  Stevena 
V,  Gay  lord,  11  Mass.  207 ;  Ipswich  Man. 
Co.  V.  Story,  6  Met.  813;  Posey  v.  Clem- 
son,  9  S.  &  R.  204. 

(t)  Dorchester  v.  Webb,  Sir  W.  Jones, 
846.  And  see  cases  cited  in  preceding 
note. 

{j )  Cage  o.  Acton,  1  Ld.  Raym.  616 ; 
Cannel  v.  Buckle,  2  P.  Wms.  242;  Smith 
V.  Stafford,  Noy,  26,  Hob.  216l  But  a 
bond  conditioned  for  the  payment  of 
money  after  the  obligor's  death,  made  to 
a  woman  in  contemplation  of  the  obligor's 
marrying  lier,  and  mtended  for  her  bene- 
fit if  she  should  suryiye,  is  not  released 
by  their  marriage.  And  if  the  marriage 
be  pleaded  in  bar  to  an  action  of  debt  on 
the  bond  against  the  heir  of  the  obligor, 
a  replication  stating  the  purposes  for 
which  the  bond  was  made  will  be  good, 
for  they  are  consistent  with  the  bond 
and  condition.  MUboitm  v.  Ewart,  6  T. 
R.  881. 

{k)  Twopenny  v,  Toung,  3  B.  &  C. 
208;  Drake  v.  Mitchell,  3  East,  261; 
Solly  r.  Forbes,  2  Brod.  &  B.  88. 
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extinguish  a  simple  contract  debt,  unless  it  be  coextensive  there- 
with. (O 

For  the  effect  of  a  release  by  or  of  one  of  joint  parties,  see  ante^ 
ch.  2,  sec.  2. 


SECTION  VII. 


OF  ALTERATION. 


An  alteration  of  a  contract  is  said  to  operate  a  discharge  of  it. 
If  the  alteration  be  by  a  stranger,  and  is  material,  and  the  original 
words  cannot  be  certainly  restored,  it  avoids  the  instrument,  on 
the  ground  that  it  is  no  longer  the  instrument  of  the  parties,  (m)  ^ 


(/)  Jones  r.  Johnson,  8  Watts  &  S. 
276.  And  see  Twopenny  v.  Young,  3 
B.  &  C.  208. 

(m )  Formerly  a  material  alteration  by 
a  stranger  was  held  to  render  the  instru- 
ment  void,  notwithstanding  the  original 
words  might  be  restored.  Thus,  in  Pigot's 
case,  11  Rep.  27,  it  was  resolved,  that 
when  any  deed  is  altered  in  a  point  ma- 


terial, by  the  plaintiff  himself,  or  by  any 
stranger,  without  the  privity  of  the  obli- 
gee, be  it  by  interlineation,  addition, 
raising,  or  by  drawing  of  a  pen  through 
a  line,  or  through  the  midst  of  any  ma- 
terial word,  that  the  deed  thereby  be- 
comes void :  as  if  a  bond  is  to  be  made 
to  the  sheriff  for  appearance,  &c.,  and  in 
the  bond  the  sheriJOTs  name  is  omitted. 


^  A  material  alteration  of  an  instrument,  as  of  a  note,  avoids  it,  and.  if  negotiated, 
even  in  the  hands  of  an  innocent  holder.  Suffell  v.  Bank  of  England,  9  Q*  B.  D.  555 ; 
Draper  o.Wood,  112  Mass.  315 ;  Citizens'  Bank  v.  Richmond,  121  Mass.  110:  Schnewind 
V.  Hacket,  54  Ind.  248;  Uewins  v,  Cargill,  67  Me.  554;  JEtaa.  Bank  v,  Winchester,  43 
Conn.  891 ;  Nefl  v.  Homer,  68  Penn.  St.  327 ;  but  not  if  done  by  consent  of  parties  as 

2;ainst  such.  Booth  v.  Powers,  56  N.  T.  22,  81 ;  Stoddard  v.  Penniman,  113  Mass.  386 ; 
yers  v.  Nell,  84  Penn.  St.  369  ;  or  if  done  to  efiectnate  the  parties'  intention,  Derby 
9.  Thrall,  44  Vt  413;  Dnker  v,  Frans,  7  Bush.  273;  McRaven  p.  Crisler,  53  Miss. 
542 ;  Hanson  v,  Crawley,  41  Ga.  303.  The  following  alterations  have  been  Md  mate- 
rial :  The  changing  the  numbers  on  bank-notes,  to  prevent  their  being  traced,  Suffell  v. 
Bank  of  England,  9  Q.  B.  D.  555 ;  the  changing  the  date  of  a  note,  Vance  v.  Lowther, 
I  Ex.  D.  176;  Hirschman  v.  Budd,  L.  R.  8  Ex.  171 ;  Miller  v.  Qilleland,  1  Am.  L. 
Reg.  672 ;  the  addition  of  interest  or  changing  the  rate,  McGrath  r.  Clark,  56  N.  Y.  84 ; 
Holmes  v.  Trumper,  22  Mich.  427;  Schnewind  v.  Hacket,  54  Ind.  248;  Cobum  v. 
Webb,  56  Ind.  96 ;  Kilkelly  v.  Martin,  34  Wis.  525 ;  Harsh  v.  Klepper,  28  Ohio  St 
200 :  Marsh  v.  Griffin,  42  la.  403 ;  see,  however,  Rainbolt  o.  Eddy,  34  la.  440 ;  Glover 
0.  Robbins,  49  Ala.  219;  the  signing  of  another  person  as  a  party,  Wallace  v,  Jewell, 
21  Ohio  St  163;  Dickerman  v.  Miner,  43  la.  508;  the  insertion  of  words  of  nego- 
tiability, Belknap  r.  Bank  of  N.  A.  100  Mhss.  376;  and  the  cutting  off  of  any 
memorandum,  Benedict  v.  Cowden,  49  N.  Y.  396 ;  Gerrish  v.  Glines,  56  N.  H.  9 ;  Wait 
V.  Pomeroy,  20  Mich.  425 ;  Cochran  v.  Nebeker,  48  Ind.  459 ;  Palmer  o.  Largent, 
5  Neb.  223.  One  paying  a  note  in  ignorance  of  its  having  been  materially  altered  after 
execution  by  him,  may  recover  monev  so  paid.  Bank  of  Commerce  v.  Mechanics' 
Bank  Ass.  55  N.  Y.  211 ;  Sheridan  v.  Carpenter,  61  Me.  83;  City  Bank  v.  First  Bank, 
45  Tex.  203.  An  immaterial  alteration  m  a  note  will  not  afiect  its  validity.  Manu- 
facturers' Bank  v.  FoUett.  11  R.  I.  99;  Burlinttame  v.  Brewster,  79  111.  515;  Palmer  r. 
Lar^nt,  5  Neb.  223.  If  a  note  is  innocently  altered,  the  holder  may  recover  on  the 
origmal  consideration,  Krause  v.  Meyer,  32  la.  565;  or  if  an  alteration  be  made 
without  fraud,  the  note  may  be  restored  and  recovery  had,  Kounts  v.  Kennedy,  63 
Penn.  St  187 ;  Horst  v.  Wagner,  43  la.  873.  It  has  also  been  held,  that  a  bond  fide 
holder  of  note  previouslv  altered  can  recover  upon  it  in  its  original  form.  Myers  v. 
Nell,  84  Penn.  St  369,  373,  oonlrti;  atiaens'  Bank  v.  Richmond,  121  Mass.  110. 
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And  a  material  alteration  in  commercial  paper,  destroys  the  non- 


aiwl  after  the  deliveiy  thereof  his  name 
is  interlined,  either  by  the  obligee  or  a 
stranger,  without  his  privity,  the  deed  is 
void.  So  if  one  makes  a  bond  of  £10, 
and  after  the  sealing  of  it  another  £10 
is  added,  which  makes  it  £20,  the  deed  is 
void.  So  if  a  bond  is  raised,  by  which 
the  first  word  cannot  be  seen,  or  if  it  is 
drawn  with  a  pen  and  ink  through  the 
word,  although  the  first  word  is  legible, 
yet  the  deed  is  void,  and  shall  never 
make  an  issue,  whether  it  was  in  any  of 
these  cases  altered  by  the  obligee  him- 
self, or  by  a  stranger  without  his  privity. 
Markham  v.  Gonaston,  Cro.  £li2.  626,  is 
to  the  same  effect.  And  such  is  still 
held  to  be  the  law  by  all  the  common 
law  courts  in  England,  as  appears  by 
the  case  of  Davidson  v.  Cooper,  11  M.  & 
W.  778,  18  id.  848.  That  was  an  action 
of  assumpsit  on  a  guarantee.  The  de- 
fendants pleaded  that  after  the  guaran- 
tee or  agreement  in  writing  had  been 
made  and  signed,  and  after  the  defend- 
ants had  promised  as  in  the  declaration 
mentioned,  and  after  the  guarantee  had 
been  delivered  to  the  plain tifiF,  and  while 
it  was  in  his  hands,  it  was,  without  the 
knowledge  or  consent  of  the  defendants, 
altered  in  a  material  particular  by  some 
person  to  the  defendants  unknown,  and 
its  nature  and  effect  materially  changed, 
by  such  unknown  person  affixing  a  seal 
by  or  near  to  the  signature  of  the  defend- 
ants, so  as  to  make  it  purport  to  be 
sealed  by  the  defendants,  and  to  be  the 
deed  of  the  defendants ;  by  reason  of 
which  alteration  the  said  guarantee  be- 
came void  in  law.  Tlie  plaintiff  took 
issue  upon  this  plea,  and  upon  the  trial 
a  verdict  was  found  for  the  defendants. 
Afterwards,  upon  a  motion  to  enter  judg- 
ment for  the  plaintiff  non  obstante  i^eredicto, 
on  the  ground  that  it  was  not  stated  in  the 
plea  that  the  alteration  was  made  hy  the 
plaintiff,  or  with  his  privity,  Lord  Abinger, 
m  delivering  the  judgment  of  the  Court 
of  Exchequer,  said :  "  There  is  no  doubt, 
but  that,  in  the  case  of  a  deed,  any  ma- 
terial alteration,  whether  made  by  the 
party  holding  it  or  by  a  stranger,  renders 
the  instrument  altogether  void  from  the 
time  when  such  alteration  is  made.  This 
was  so  resolved  in  Pigot's  case ;  and 
though  it  was  contended  in  argument, 
that  the  rule  has  been  relaxed  in  modem 
times,  we  are  not  aware  of  any  authority 
for  such  a  proposition,  when  the  altered 
deed  is  relied  on  as  the  foundation  of  a 
right  sought  to  be  enforced.  The  case  is 
different,  where  the  deed  is  produced 
merely  as  proof  of  some  right  or  title 
created  by,  or  resulting  from,  its  having 
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been  executed ;  as  in  the  case  of  an  eject- 
ment to  recover  lands  which  have  been 
conveyed  by  lease  and  release,  or  now 
by  release  only.     There,  what  the  plain- 
tiff is  seeking  to  enforce,  is  not,  in  strict- 
ness, a  right  under  the  lease  and  release, 
but  a  right  to  the  possession  of  the  land, 
resulting  from  the  fact  of  the  lease  and 
release  having  been  executed.    The  mo- 
ment after  their  execution  the  deeds  be- 
come valueless,  so  far  as  they  relate  to 
the  passing  of  the  estate,  except  as  af- 
fordmg  evidence  of  the  fact  that  they 
were  executed.    If  the  effect  of  the  ex- 
ecution of  such  deeds  was  to  create  a 
title  to  the  land  in  question,  that  title 
cannot  be  affected  by   the    subsequent 
alteration  of  the  deeds ;  and  the  principles 
laid  down  in  Pigot's  case  would  not  be 
applicable.    But  if  the  party  is  not  pro- 
ceeding by  ejectment  to  recover  the  land 
conveyed,  but  is  suing  the  grantor  under 
his  covenants  for  title  or  other  covenants 
contained  in  the  release,  there  the  alter- 
ation of  the  deed  in  any  material  point, 
after  its  execution,  whether  made  by  the 
party  or  by  a  stranger,  would   certainly 
defeat  the  right  of  the  party  suing  to  re- 
cover.   The  principle  thus  recognized  in 
Pigot's  case,  with  respect  to  deeds,  was, 
in  the  case  of  Master  v.  Miller,  4  T.  K. 
820,  and  2  H.  Bl.  141,  established  as  to 
bills  of  exchange  and  promissory  notes ; 
and  the  ground  on  which  the  decision  in 
that  case  was  put  by  the  court  of  error 
was,  that  in  all  such  instruments  a  duty 
arises  analogous  to  the  duty  arising  on 
deeds.    The  instrument  itself  proves  the 
duty,  without  any  further  proof  to  estab- 
lish it,  ubi  eadem  e$t  ratio,  eadem  eel  lex. 
The  law  having  been  long  settled  as  to 
deeds,  was  heia  to  be    also   applicable 
to  these  mercantile  instruments,  which, 
though  not  under  seal,  yet  possess  prop- 
erties, the  existence  of  which  in  the  case 
of  deeds  was,  it  must  be  presumed,  the 
foundation  of  the  rule."   And  see  Burvh- 
field  V.  Moore,  8  Ellis  &  B.  688,  25  Eng. 
L.  &  Eq.  123 ;  Gardner  v.  Walsh,  6  Ellis 
&  B.  82.  32  Eng.  L.  &  Eq.  102.     "  But 
the  decisions  do  not  stop  there.    In  I*ow- 
ell  0.  Divett,  16  East,  29,  the  Court  of 
King's  Bench  extended  the  doctrine  to 
the  case  of  bought  and  sold  notes,  hold- 
ing, that  a  vendor  who,  after  the  bought 
and  sold  notes  had  been  exchanged,  pre- 
vailed on  the  broker,  without  the  consent 
of  the  vendee,  to  add  a  terra  to  the 
bought  note  for  his  (the  vendor's)  benefit, 
thereby  lost  all  title  to  recover  against 
the  vendee.    The  ground  on  which  the 
court  proceeded  was,  that  the  bought 
note,  having  been  fraudulently  altmd 
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consenting  party's  liability,  although  the  alteration  was  made  before 


by  the  plaintiff,  could  not  be  receired  in 
evidenire  for  any  purpose,  and  as  no 
other  eTidence  was  admissible,  the  plain- 
tiff had  no  means  of  asserting  any  claim 
whaterer.  The  court  considered  tiiat 
Master  v.  Miller  expressly  decided  the 
point  before  them,  and  Mr.  Justice  Le 
Blame,  taking,  it  should  seem,  his  view  of 
that  case,  not  from  the  judges  in  the  Ex- 
chequer Chamber,  but  from  the  wider 
line  of  argument  adopted  by  Lord  Kenton 
in  the  court  below,  expressly  stated  that 
Master  v.  Miller  was  not  confined  to  ne- 
ffotiable  securities.  Now,  the  case  of 
rowell  V.  Divett  was  decided  more  than 
thirty  years  ago,  and  has  ever  since  been 
treated  as  law ;  and  therefore,  although 
we  certainly  feel  that  there  are  dif- 
ficulties in  the  extent  to  which  it  carries 
the  doctrine  of  Pigot's  case,  yet  we  do 
not  feel  it  open  to  us,  if  we  were  inclined 
to  do  so,  to  act  against  that  authority ; 
and  the  only  question  therefore  is, 
whether  there  is  any  real  distinction  in 

Principle  between  this  case  and  that  of 
*owell  r.  Divett.  The  only  difference 
is,  tliat  in  Powell  v.  IMyett,  the  alteration 
was  made  by  the  plaintiffs,  who  held  the 
written  instrument ;  whereas,  in  this  case, 
it  is  not  ascertained  by  whom  the  alter> 
ation  was  made;  the  jury  finding  that 
the  alteration  was  made  by  some  person 
to  them  unknown,  whilst  the  document 
was  in  the  hands  of  the  plaintiff.  After 
much  reflection,  we  are  of  opinion  that 
this  does  not  create  any  real  distinction 
between  the  two  cases.  The  case  of 
Powell  V.  Divett  was  decided  on  the 
ground  that  written  instruments,  consti- 
tuting the  evidence  of  contracts,  are 
within  the  doctrine  laid  down  in  Master 
V.  Miller,  as  applicable  to  negotiable  se* 
curities ;  and  the  doctrine  established  in 
Master  9.  Miller  was,  that  negotiable  se- 
curities are  to  be  considered  no  less  than 
deeds,  within  the  principle  of  the  law 
laid  down  in  Piffot  s  case.  That  law  is, 
that  a  material  alteration  in  a  deed, 
whether  made  by  a  party  or  a  stranger, 
is  fatal  to  iu  validity;  and  applying 
that  principle  to  the  present  case,  it  is 
plain  that  there  is  no  real  difference  be- 
tween this  case  and  that  of  Powell  v. 
Divett  .  .  .  Considering  it,  therefore, 
impossible  to  distinguish  this  case  from 
Powell  V.  Divett,  we  think  that  the  plea 
affords  a  good  defence  to  the  action,  and 
consequently  the  rule  for  judgment  won 
o6ttaiile  veredicto  must  be  discharged." 
The  case  was  afterwards  carried  by  writ 
of  error  to  the  Exchequer  Chamber, 
where  the  judgment  of  the  court  below 
was  unanimously  aifinned.  Lord  Denman, 


in  delivering  the  judgment,  said :  *'  After 
much  doubt  we  think  the  judgment  right. 
The  strictness  of  the  rule  on  this  subject, 
as  laid  down  in  Pigot's  case,  can  only 
be  explained  on  the  principle,  that  a 
party  who  has  the  custody  of  an  instru- 
ment made  for  his  benefit,  is  bound  to 
preserve  it  in  its  original  state.  It 
IS  highly  important  for  preserving  the 
purity  of  legal  instruments  that  this  prin- 
ciple should  be  borne  in  mind,  ana  the 
rule  adhered  to.  The  party  who  may 
suffer  has  no  right  to  complain,  since 
there  cannot  be  any  alteration  except 
through  fraud,  or  laches  on  his  part. 
To  say  that  Pigot's  case  has  been  over- 
ruled, is  a  mistake ;  on  the  contrary,  it 
has  been  extended ;  the  authorities  estab- 
lishing, as  common  sense  requires,  that 
the  alteration  of  an  unsealed  paper  will 
vitiate  it."  And  see  Mollett  v,  Wacker- 
barth,  6  C.  B.  181.  There  seems,  how- 
ever, at  one  time  to  have  been  an  incli- 
nation on  the  part  of  the  English  courts 
to  relax  the  rule  declared  in  Kgot's  case. 
Thus,  in  Henfree  v.  Bromley,  6  East,  800, 
it  was  heid,  that  an  award  altered  by  the 
umpire  after  it  was  made  up  ready  for 
delivery,  and  notice  given  to  the  parties, 
was  not  entirely  vitiated  thereby,  but  that 
the  original  award  being  still  legible,  was 
good,  the  same  as  if  such  alteration  had 
been  made  by  a  mere  stranger  without 
the  privity  or  consent  of  the  party  inter- 
ested. Lord  Eilenftoroughy  after  observ- 
ing that  the  umpire  had  no  authority  to 
make  the  alteration,  said :  **  Still,  how- 
ever, I  see  no  objection  to  the  award  for 
the  original  sum  of  £57 ;  foTr  the  alter- 
ation made  by  him  afterwards  was  no 
more  than  a  mere  spoliation  by  a  stran- 
ger, which  would  not  vacate  the  award." 
And  Again :  "  I  consider  the  alteration  of 
the  award  by  the  umpire,  after  his  author- 
ity was  at  an  end,  the  same  as  if  it  had 
been  made  by  a  stranger,  by  a  mere 
spoliator.  And  I  still  read  it  with  the 
eyes  of  the  law  as  if  it  were  an  award 
for  JC67,  such  as  it  originally  was.  If 
the  alteration  had  been  made  by  a  per- 
son who  was  interested  in  the  award,  I 
should  have  felt  myself  pressed  by  the 
objection;  but  I  can  no  more  consider 
this  as  avoiding  the  instrument,  than  if 
it  had  been  obliterated  or  cancelled  by 
accident."  The  same  inference  may  be 
drawn  from  Hutchins  v.  Scott,  2  M.  &  W. 
800.  There,  by  an  agreement  between 
the  plaintiff  and  defendant,  a  house.  No. 
88,  was  let  to  the  plaintiff.  After  the 
agreement  was  executed  and  delivered  to 
the  plaintiff,  it  was  altered  (it  was  not 
proved  by  whom)  by  writing  86  instead 
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the  paper  came  into  the  payee's  hands  and  was  not  known  to 
him.  (mni)    If  the  altemtion  be  made  by  a  party,  it  is  said 

*  717    *  so  far  to  avoid  the  instrument  that  he  cannot  set  it  up, 

even  if  the  alteration  be  in  words  not  material,  (n)     But 

*  718    such  a  rule  *  would  now  be  applied,  if  at  all,  with  great  re- 

laxation.   If  the  alteration  does  not  vury  the  meaning  of 

*  719    the  instrument,  or  does  *  not  effect  its  operation,  there  is 

of  38,  on  an  erMore.    The  house  occu-  Irish  courts.    Swiner  9.  Bany,  1  Jones, 
pied  by  the  plaintiff  under  the  agreement  100,  where  it  was  held,  that  an  alteration 
was  in  fact  No.  36.    Held,  that  the  al-  in  a  material  part  of  a  deed  by  a  stranger 
tered  agreement  might  be  given  in  evi-  does  not  avoid  the  deed ;  and  the  court 
dence  in  an  action  for  an  excessive  dis-  will  look  at  the  deed  as  it  was  before  it 
tress  (in  which  the  demise  was  admitted  was  altered ;  and,  therefore,  if  upon  oyer, 
on  the  record),  to  show  the  terms  of  the  the  deed  is  set  out  as  it  was  before  it  was 
holding.    In  Uie  course  of  the  argument,  altered,  it  is  no  yariance.    And  in  this 
Aldermm^  B.,  interrupted  the  counsel  to  country  it  is  clearly  settled  that  a  mate- 
say  :  "  It  is  difficult  to  understand  why  rial  alteration  by  a  stranger  will   not 
an  alteration  by  a  stranger  should  in  any  render  an  instrument  Toid,  if  it  can  be 
case  avoid  the  deed,  —  why  the  tortious  shown  by  eyidence  what  the  instrument 
act  of  a  third  person  should  affect  the  was  before  it  was  altered.    Nichols  r. 
rights  of  the  two  parties  to  it>  unless  the  Johnson,  10  Conn.  192 ;  Rees  v.  Over- 
alteration  goes  the  length  of  making  it  baugh,  6  Cowen,  746 ;  Lewis  r.  Payn,  8 
doubtful  wliat  the  deed  originally  was,  id.  71 ;  Medlin  v.  Platte  County,  8  Mo. 
and  what  the  parties  meant.''^  And  Lord  235;  Davis  v.  Carlisle,  6  Ala.  707 ;  War- 
Ahinger  added:   "Suppose  the  stranger  ing  v.  Smith,  2  Barb.  Ch.  119;  Smith  v. 
destroyed  instead  of  altering  it  ?  "    And  McGowan,  8  Barb.  404 ;  Jackson  r.  Malin, 
again   Lord    Abinger,    in   delivering  his  16  Johns.  203 ;  City  of  Boston  v.  Benson, 
opinion,  said :  "  No  case  has  gone  the  12  Cush.  61.    See  Worrall  t7.  Gheen,  89 
length  of  saying  that  when  a  d^  is  al-  Penn.  St.  388,  for  an  application  of  this 
tered,  and  thereby  vitiated,  it  ceases  to  doctrine  to  the  liability  of  an  accommo- 
be  evidence ;  it  may  be  so  with  reference  dation  indoraer,  to  the  amount  for  which 
to  the  stamp  laws ;  there  is  no  occasion,  he    had   indorsed,   notwithstanding    the 
however,  in  the  prescftat  case,  to  raise  the  maker  had  subsequently  altered  the  not» 
general  question.    The  old  law  was,  no  so  as  to  increase  the  amount 
doubt,  much  more  strict  than  it  has  been  (mm)  Wood  v.  Steele,  6  Wallace,  80. 
in  modem  times.    Originally,  there  could  (n)  Pigot's  case,  11  Rep.  27 ;  Lewis  it. 
be  no  such  thing  as  founding  upon  a  deed  Payn,  8  Cowen,  71 ;  Den  d.  Wright  0. 
without  making  profert  of  it ;  and  it  was  Wright,  2  Halst.  175.    And  see  MoUett 
but  an  invention  of  the  pleaders,  arrowing  v.  Wackerbarth,  6  C.  B.  181 ;  Boalt  v. 
out  of  a  decision  of  Lord  Man^eld's,  to  Brown,  13  Ohio  St  364.    But  in  Pequaw* 
allege,  as  an  excuse  for  not  making  pro-  ket  Bridge  v,  Mathes,  8  N.  H.  189,  it  was 
fert,  a  loss  of  the  deed  by  time  and  acci-  held,  that  an  immaterial  alteration  of  a 
dent,  founded  on  the  presumption  to  be  bond,  though  made  by  the  obligee,  would 
derived  from  long  possession  and  enioy-  not  destroy  the  bond.    And  see,  to  the 
ment.    I  can   hardly  see   how  such  a  same  effect.  Bowers  v.  Jewell,  2  N.  H. 
course  is  consistent  with  the  old  authori-  648 ;  Nichols  v.  Johnson,  10  Conn.  192. 
ties  which  say  that  anpr  alteration,  even  Where  a  mortgagor  altered  a  mortgage 
by  a  stranger,  shall  vitiate  a  deed.    If  it  after  it  was  signed  by  his  co-mortsagor, 
be  so  altered  as  to  leave  no  evidence  of  without  the  knowledge  or  consent  of  such 
what  it  originally  was,  that  may  prevent  co-mortgagor,  by  inserting  the  descrip- 
any  party  from  using  it ;  or  if  it  be  al-  tion  of  additional  property,  it  was  held, 
tered  in  a  material  nart  by  a  party  tak-  that  the  mortgage  was  valid  as  to  both 
ing  a  benefit  under  it,  that  may  prevent  mortgagors  as  a  conyeyance  of  the  prop- 
Aim  even  from  showing  what  it  originally  erty  therein  described  before  the  altera- 
was.    Here,  however,  it  is  sufficient  to  tion  was  made ;  and  that  the  party  who 
decide  that  this  agreement  was  evidence  made  the  alteration  was  bound  by  it  as  a 
to  prove  the  terms  of  the  holding ;  and  conveyance  of  all  the  property  embraced 
there  was  no  evidence  of  anv  other  hold-  both  in  the  original  mortgage  and  in  the 
ing  than  that  of  the  house  Na  86."    So  alteration.    Van  Horn  and  Clark,  Adm'rs, 
Flgot's  case  has  been  overruled  by  the  v.  Bell,  11  Iowa,  465. 
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no  good  reason  why  it  should  make  the  instrument  void,  (o) 
And  it  seems,  that  an  alteration  *  in  negotiable  paper,  al-  *  720 
though  so  material  as  to  change  the  date  and  time  of  pay- 
ment, may  not  avoid  it,  if  it  be  only  a  correction  of  a  certain  error, 
and  be.  made  before  it  is  put  into  circulation.  (^)  The  reason 
given  by  Lord  Kentfon  for  holding  that  any  alteration  avoided  an 
instrument,  that  ^^  no  man  shall  be  permitted  to  take  the  chance 
of  committing  a  fraud,  without  running  any  risk  of  losing  by  the 
event  when  it  is  detected,"  ( 3)  is  neither  very  clear  nor  very 
strong,  nor  does  it  apply  to  an  immaterial  alteration.  We  may 
therefore  say,  that,  in  this  country  generally,  no  immaterial  alter- 
ation would  avoid  an  instrument.  And  that  alteration  which  only 
does  what  the  law  would  do,  —  that  is,  only  expresses  what  the  law 
implies,  —  is  not  a  material  alteration,  and  therefore  would  not 
avoid  an  instrument,  (r)    Whether  there  be  an  alteration  is  a 

(0)  Such  seems  to  hare  been  the  opin-  (r)  The  sensible  role  on  this  subject 
ion  of  the  court  in  Falmouth  t;.  Roberts,  seems  to  have  been  arrived  at  in 
9  M.  &  W.  4(99.  And  it  was  expressly  so  Adams  v.  Frye,  S  Met  103,  where  it 
held  in  Smith  v.  CroolEer,  6  Mass.  640,  was  hefd,  that  if,  after  the  execution 
where  the  name  of ,  the  obligor  of  a  bond  and  delivery  of  an  unattested  bond, 
was  inserted  in  the  bodif  of  the  instru-  the  obligee,  without  the  knowledge  and 
ment  by  the  obligee,  after  it  was  signed,  consent  of  the  obligor,  fraudulently. 
See  also  Hunt  v,  Adams,  6  Mass.  619,  as  and  with  a  view  to  some  improper  ad- 
to  supplying  words  omitted  by  mistake,  vantage,  procures  a  person  who  was 
or  which  the  law  itself  would  supply.  In  not  present  at  the  execution  of  the  bond, 
Granite  Railway  Co.  v.  Bacon,  16  Pick,  to  sign  his  name  thereto  as  an  attesting 
239,  a  promissory  note  in  tlie  following  witness,  the  bond  is  thereby  avoided  and 
words  was  signed  by  the  defendant:  the  obligor  discharged.  The  act  of  an 
"  For  value  received  I  promise  to  pay  to  obligee  in  procuring  a  person  who  was 
Quincy  Railway  Company  *'  (who  were  not  present  at  the  execution  of  the  bond, 
the  plaintiffs),  "  or  oi^er,  one  thousand  nor  duly  authorized  to  attest  its  execu- 
and  thirty  dollars,  in  six  months."  The  tion,  to  sign  his  name  tliereto,  as  an  at- 
note  was  then  indorsed  by  E.  P.,  and  de-  testing  witness,  is  prima  Jacie  sufficient  to 
livered  to  the  treasurer  of  the  plaintiffs,  authorize  the  Jury  to  infer  a  fraudulent 
who,  without  the  knowledge  or  consent  intent.  But  it  is  competent  for  the  obligee 
of  the  defendant,  inserted  tlie  words, "  the  to  rebut  such  inference ;  and  if  the  act 
order  of  £.  P.,"  above  the  words, "  Quincy  be  shown  to  have  been  done  without  any 
Railway  Company,  or  order,"  but  with-  fraudulent  purpose,  the  bond  will  not  be 
out  erasing  the  latter  words.  It  was  held,  avoided  by  such  alteration.  And  Dewey, 
that,  in  the  absence  of  fraud,  this  was*  J.,  said :  "  There  was,  by  the  alteration 
not  an  alteration  affecting  the  validity  which  was  made  in  the  case  at  bar,  a  ma- 
of  the  note.  So,  in  Langdon  v.  PauL  20  terial  change  introduced  as  to  the  nature 
Vt.  217,  where  the  plaintiff  offered  in  and  kind  of  evidence  which  might  be  re- 
evidence  a  sealed  instrument,  in  which  lied  upon  to  prove  the  facts  necessary  to 
the  defendant  acknowledged  that  he  had  substantiate  the  plaintiff's  case  in  a  court 
"  signed  "  certain  proniissorv  notes,  and  of  law.  By  adding  to  the  bond  the  name 
the  words  "  and  executed  *  were  intei^  of  an  attesting  witness,  the  obligee  be- 
lined  after  the  word  "  signed,"  it  was  held,  came  entitled  to  show  the  due  execution 
that  these  words  were  immaterial,  and  of  the  same,  by  proving  the  handwriting 
that  no  explanation  of  the  time  when  the  of  the  supposed  attesting  witness,  if  the 
interlineation  was  made  was  necessary,  witness  was  out  of  the  jurisdiction  of  the 
See  also  Huntington  v.  Finch,  3  Ohio  8t.  court.  It  is  quite  obvious,  therefore,  that 
446.  and  cases  cited  in  preceding  note.  a  fraudulent  party  might,  by  means  of 
( p)  Fitch  t;.  Jones,  6  Ellis  &  B.  23S.  such  an  alteration  of  a  contract,  furnish 
(9)  Biaster  v.  Miller,  4  T.  K.  329.  the  legal  proof  of  the  due  execution  there- 
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question  of  fact  for  the  jury  ;  but  whether  the  alteration  is 
•  721    material,  is  not  a  question  *  of  fact  for  a  jury,  but  of  ^l^v 

for  the  courts ;  (•)  and  the  burden  of  proof  of  the  fact  of 
alteration  rests  on  the  party  alleging  it.  (t)     So  whether,  and 
■\  when,  and  by  whom,  and  with  what  intent  an  alteration  was  made, 
are  questions  of  fact  for  the  jury,  {tt) 

If  the  alteration  be  not  fraudulent,  although  it  cancels  the  in- 
strument, it  will  not  cancel  the  debt  of  which  the  instrument  was 
evidence,  (fu) 

the  alteration  be  by  tearing  off  a  seal,  the  instrument  cannot, 
in  strict  law,  be  pleaded  with  a  profert,  but  the  facts  should  be 
specially  set  forth  as  the  reason  why  there  is  no  profert.  (u)  If 
a  seal  be  added  to  an  instrument,  this  has  been  held  to  be  a  mate- 
rial alteration ;  (t;)  but  we  think  it  would  generally  be  regarded 
as  immaterial  and  inoperative.  It  has  indeed  been  held,  that  when 
a  seal  adds  no  actual  strength  to  the  contract,  and  does  not  inter- 
fere with  the  intention  of  the  parties,  which  is  adequately  expressed 
and  effected  by  the  instrument  regarded  as  a  simple  contract,  then 
the  seal  may  be  treated  as  mere  surplusage,  (w)    And  if  an  agent 

of,  by  honeflt  witnesses  swearing traly  as  to  coart  of  law."    See  also  Thornton  v.  Ap- 

the  genuineness  of  the  handwriting  of  the  pleton,  29  Me.  296;  Bassett  v.  Bassett, 

supposed  attesting  witness ;  and  yet  the  at-  65  Me.  125 ;  Commonwealth  v.  Emigrant, 

testation  might  be  wholly  unauthorized  ftc.  Bank,  48  Mass.  12;  Pope  u.  Chaffee, 

and  fraudulent.     It  seems  to  us  that  we  14  Rich.  £q.  09 ;   Carr  r.  VV^elch,  46  BI. 

ought  not  to  sanction  a  principle  which  88. 

would  permit  the  holder  of  an  obligation  (s)  Hill  i;.  Calvin,  4  How.  (Miss.)  281 ; 
thus  to  tamper  with  it  with  entire  ira-  Bowers  it.  Jewell,  2  N.  H.  543;  Marten* 
punity.  But  such  would  be  the  neces-  dale  v.  Follet,  1  N.  H.  95,  where  the  inser- 
sary  consequence  of  an  adjudication,  that  tion  of  the  word  young  in  a  note  for 
the  subsequent  addition  of  the  name  of  "  merchantable  neat  stock  "  was  held  ma- 
an  attesting  witness,  without  the  privity  terial ;  Wheelock  v.  Freeman,  13  Pick, 
or  consent  of  the  obligee,  is  not  a  mate-  165 ;  Brackett  v.  Mountfort,  2  Fairf.  116, 
rial  alteration  of  the  instrument,  and  where  a  note  was  attested  some  time  after 
would  under  no  circumstances  affect  its  it  was  signed,  and  it  was  held,  that  this 
validity.  But  we  think  that  it  would  be  rendered  the  note  void.  But  whether  the 
too  severe  a  rule,  and  one  which  might  alteration  was  made  with  fraudulent  mo- 
operate  with  great  hardship  upon  an  in-  ^tives,  or  with  consent,  is  for  the  jury, 
nocent  party,  to  hold  inflexibly  that  such  Bowers  r.  Jewell,  2  N.  H.  543.  In  South- 
alteration  would,  in  all  cases,  discharge  worth  Bank  v.  Gross,  85  Penn.  St.  80,  it 
the  obligor  from  the  performance  of  his  ^tn^held,  that  the  addition  of  a  particular 
contract  or  obligation.  If  an  alteration,  place  of  payment  in  the  body  of  the  note 
like  that  which  was  made  in  the  present  oy  the  payee,  after  execution,  rendered  it 
case,  can  be  shown  to  have  been  made  void  as  to  the  maker,  in  the  hands  of  an 
honestly ;    if    it  can  be  reasonably  ao-  indorsee. 

counted  for,  as  done  under  some  misap-  (t)  Davis  t;.  Jenney,  1  Met.  221. 

prehension  or  mistake,  or  with  the  sup-         {tt)  M'Cormick  v.  Fltzmorris,  89  Mo. 

posed  assent  of  the  obligor,  —  it  should  24 ;  Wood  v.  Steele,  6  Wallace,  80. 
not  operate  to  avoid  the  obligation.   But,  {tu)  Vogle  v.  Ripper,  34  Bl.  100. 

on  the  other  hand,  if  fraudulently  done,  (u)  Powers  v.  Ware,  2  Pick.  451. 

snd  with  a  view  to  gain  any  improper  ad-  {v)  Davidson  t;.  Cooper,  11  M.  &  W. 

vantage,  it  is  right  and  proper  that  the  778,  18  id.  343. 

fraudulent  party  should  lose  wholly  the  (v)  Trnett  9.  Wainwright^  4  Gilman, 

right  to  enforce  bis  original  contract  in  a  411. 
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having  no  authority  to  affix  the  seal  of  his  principal,  puts  it  to  an 
instrument  which  would  be  valid  without  a  seal,  the  seal  is  mere 
surplusage,  (a:)  Where  a  note  was  payable  on  demand  with  in- 
terest, the  addition  of  "  nine  per  cent."  avoided  the  note,  (jcx) 

In  the  absence  of  explanation,  evident  alteration  of  any  instru- 
ment is  generally  presumed  to  have  been  made  after  the  execu- 
tion of  it ;  and  consequently  it  must  be  explained  by  the 
*  party  who  relies  on  the  instrument,  or  seeks  to  take  ad-    *  722 
vantage  from  it.     Such  is  the  view  taken  by  many  author- 
ities of  great  weight.    But  others  of  perhaps  equal  weight  hold, 
that  there  is  no  such  presumption  ;  or,  at  least,  that  the  question 
whether  the  instrument  was  written  as  it  now  stands  before  it  was 
executed,  or  has  since  been  altered,  and  whether  if  so  altered  it  - ' 
was  done  with  or  without  the  authority  or  consent  of  the  other 
parly,  are  questions  which  should  go  to  a  jury,  to  be  determined 
accortflfigto  alTtBceviaehce  m  |Iie,fiasev(y) 


(t)  White  V.  Fox,  29  Conn.  570. 

(xx)  Lee  r.  Surbird,  55  Me.  401. 

(y)  It  seems  to  have  been  the  rule  of 
the  common  law,  that  if  an  obvious  alter- 
ation or  interlineation  appeared  in  a  deed, 
it  would,  nevertheless,  in  the  absence  of 
any  opposing  testimony,  be  presumed  to 
ha  ve  been  made  before  the  decKl  was  flnaUj 
executed,  because  the  law  will  never  pre* 
sume  fraud  or  forgery  in  any  person; 
omnia  presumuntw  rite  esse  acta,  Co.  Litt. 
225  b.  n.  (1);  Trowel  v.  Castle,  1  Keble, 
22 ;  Den  v.  Farlee.  1  N.  J.  280,  the  alter- 
ation being  agaifut  the  party  claiming 
under  the  paper ;  so  in  PuUen  v.  Shaw, 
3  Dev.  238.  And  the  same  rule  has  been 
adhered  to  in  a  late  English  case.  Doe 
d.  Tatham  v.  Catamore,  Id  Q.  B.  745,  5 
£ng.  L.  &  £q.  349.  And  in  some  cases 
the  same  principle  has  been  followed  in 
bills  of  exchange  and  promissory  notes. 
As  in  Gooch  v.  Bryant,  13  Me.  386,  which 
was  an  action  on  a  note,  the  date  of  which 
obviously  had  been  at  some  time  mate- 
rially altered,  but  when  there  was  no  evi- 
dence on  either  side.  The  judge  before 
whom  the  case  was  tried  ruled,  that  al- 
tering it  after  the  execution  would  be  a 
fraud  which  was  not  to  be  presumed,  but 
roust  be  proved,  and  the  plaintiff  had  a 
verdict  On  exceptions  this  ruling  was 
sustained,  Wetlonf  C.  J.,  saying :  **  There 
was  no  other  evidence  of  the  alteration 
of  the  note,  than  what  arose  from  inspec- 
tion, from  which  it  appeared  that  one  of 
the  figures  in  the  date  had  been  altered. 
Of  the  fact  there  could  be  no  doubt ;  but 
the  more  important  inquiry  was,  when  it 


was  done.  If  altered  after  the  signing 
and  delivery,  it  would  vitiate  the  note; 
if  before,  it  would  not  As  to  the  time, 
no  evidence  was  offered  by  either  party. 
The  alteration  was  not  in  itself  proof  tliat 
it  was  done  after  the  signature ;  it  might 
have  been  made  before.  If  the  altera- 
tion was  primd  facie  evidence  that  it  was 
done  after,  it  must  be  upon  the  ground 
that  such  is  the  presumption  of  law.  But 
we  do  not  so  understand  it  It  would  lie 
a  harsh  construcUon ;  exposing  the  holder 
of  a  note,  the  date  of  which  had  been  so 
altered  as  to  accelerate  payment,  or  to 
increase  the  amount  of  interest,  to  a  con- 
viction of  forgery,  unless  he  could  prove 
that  it  was  done  before  the  signature.  It 
would  be  to  establish  guilt  by  a  rule  of 
law,  when  there  would  be  at  least  an 
equal  probability  of  innocence.  But  such 
cannot  be  the  law ;  it  is  a  question  of 
eyidence,  to  be  submitted  to  the  jury,  as 
was  done  in  the  case  before  us.  And  they 
were  properly  instructed,  that  it  was  a 
case  not  within  the  statute  of  limita- 
tions." Beaman  v.  Russell,  20  Vt  205, 
adopts  the  same  rule.  That  also  was  a 
case  of  an  alteration  in  the  date  of  a  note, 
and  the  subject  is  there  ably  examined. 
Cumberland  Bank  v.  Hall,  1  Halst.  215, 
is  the  same  way.  In  Wlclces  v.  Caulk,  5 
Harris  &  J.  36,  the  names  of  the  witnesses 
to  a  deed  had  been  erased.  The  court 
refused  to  presume  that  the  erasure  was 
after  execution,  saying :  '*  By  the  inspec- 
tion of  the  original  deed,  the  names  of 
the  two  persons  are  written  in  the  pUce 
where  attesting  witnesses  generally  write 
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It  has  been  held  that  a  material  alteration  of  a  note  by  the 

holder,  will  prevent  a  recovery  not  only  on  the  note  itself,  but 

their  name,  and  the  names  are  erased ;  guarantee,  were  in  a  different  handwrit- 
but  when  they  were  erased,  whether  be-  ing  frum  that  of  tlie  rest  of  the  instru- 
fore  or  after  the  execution  of  the  deed,  ment,  and  also  in  different  inlc.    In  such 
does  not  appear ;  and  it  is  incumbent  on  a  case,  the  burden  of  explanation  ought 
the  party  who  wishes  to  aToid  a  deed  by  to  be  on  tlie  plaintiff ;  for  such  an  alter- 
its  erasure,  to  prove  that  the  alteration  ation  certainly  throws  suspicion  on  the 
was  made  after  its  execution  and  deliv-  instrument."    Probably  the  weight  of  an- 
ery.    Attesting  witnesses  are  not  neces-  thority  in  America  is,  that  in  meffotiabU 
sary  to  the  validity  of  a  deed ;  and  the  instruments,  the  burden  of  showing  that 
erasure  of  their  names,  by  a  stranger,  an  obvious  and  material  alteration  was 
would  not  avoid  it.    As  the  court,  there-  lawfully  made,  is  upon  the  party  claim- 
fore,  were  not  bound  to  presume  that  ing  under  it.    Simpson  v.  Stackhouae,  9 
the  erasure  was  made  by  the  grantee,  or  Barr,  186 ;  Hills  v.  Barnes,  11  N.  H.  383 ; 
those  claiming  under  him,  after  the  exe-  McMicken   v,   Beaucharop,  2  La.  290 ; 
Ctttion  and  delivery  of  the  deed,  the  lessor  Warring  v.  Lay  ton,  8  Harrinff.  (Del.)  404; 
of  the  plaintiff  could  not  call  on  the  CommercialBankv.  Lum,  7  How.  (Miss) 
court  to  declare  the  deed  inoperative."  414;  Wilson  t;.  Henderson,  9  Sniedes  & 
In  Clark  v,  Bogers,  2  Greenl.  147,  it  is  M.  375 ;  Humphreys  v.  Guillow,  18  N.  U. 
said  that  in  such  cases  "  fraud  and  for-  385 ;  Walters  v.  Short,  5  Gilman,  262 ; 
gery  are  not  to  be  presumed."    On  the  Tillou  v.  Clinton  Mut.  F.  Ins.  Co.  7  Barb, 
other  hand,  there  are  many  able  and  well-  664.    And  in  England  the  current  of  au- 
considered  decisions,  to  the  effect  that  it  thority  is  unbroken,  that  in  negotiable 
is  incumbent  upon  a  party  offering  an  instruments  a  different  rule  prevails  from 
instrument  which  has  an  obvious  or  ad-  that  applicable  to  deeds.    Any  alteration 
mitted  interlineation  or  alteration  on  it,  in  the  former  must  be  explained.    Lord 
which  is  material,  to  explain  such  altera-  Campbeli,  C.  J.,  in  Doe  d.  Tatham  r.  Cata- 
tion,  and  show  that  it  was  made  before  more,  tupra ;  Johnson  v.  Marlborough,  2 
execution.    Not  tlie  least  of  these  <»ses  Stark.  313;  Bishop  v.  Chambre,  3  C.  & 
is  that  of  Wilde  v.  Armsby,  6  Cush.  314.  P.  65;  Taylor  v,  Mosely,  6  C.  &  P.  273; 
There,  in  an  action  on  a  written  ffuaran-  Sibley  v.  Fisher,  7  A.  &  £.  444 ;  Knight 
tee  of  the  payments  of  George  mnches-  v.  Clements,  8  A.  &  £.  215;  Clifford  v. 
ter  and  Company,  it  appeued,  on  the  Parker,  2  Man.  &  G.  909;   Henman  v, 
face  of  the  instrument,  tlie  signature  to  Dickinson,  5  Bing.  188 ;  Cariss  v.  Tat- 
which  was  admitted,  that  the  same  had  tersall,  2  Man.  &  G.  890 ;   Whitfield  v. 
been  altered  by  an  interlineation  of  the  Collingwood,  1  Car.  &  K.  825.    Some 
words  **  and  Company,"  written  in  a  dif-  American  authorities  deny  any  distino- 
ferent  handwriting  from  that  of  the  rest  tion  between  deeds  and  other  writings, 
of  the  instrument,  and  in  a  different  ink.  and  hold  the  burden  to  be  always  on  the 
It  was  kdd,  that  the  burden  of  proof  was  party  claiming  under  an  instrument  to 
on  the  plaintiff  to  show,  that  the  inter-  explain  any  alteration  in  it.    See  Ely  v. 
lineation  was   made  before  the  instru-  Ely,  6  Gray,  439;  Morris  v.  Vanderen,  1 
ment  was  executed.    But  the  court  there  Dall.  67 ;  nnevost  v.  Gratx,  Pet.  C.  C.  869; 
said :  "  We  are  not  prepared  to  decide  Jackson  d.  Gibbs  v.  Osborne,  2  Wend, 
that  a  material  alteration,  manifest  on  656;  Acker  t^.  Ledyard,  8  Barb.  514; 
the  face  of  the  Instrument,  is,  in  all  cases  Jackson  v,  Jacoby,  9  Cowen,   126.    In 
whatsoever,  such   a  suspicious   circnm-  England  tliere  may  be  found  many  de- 
stance  as  throws  the  burden  of  proof  on  cistons  to  the  effect  that  alterations  ap- 
the  party  claiming  under  the  instrument,  parent  in  a  will,  will  be  presumed  to 
The  effect  of  such  a  rule  of  law  would  have  been  made  a/ier  the  original  execo- 
be,  that  if  no  evidence  is  given  by  a  par*  tion.    But  it  has  been  said  that  this  rule 
ty  claiming  under  such  an  instrument,  is  founded  upon  the  construction  of  the 
the  issue  must  always  be  found  against  Statute  of  Wills,  1  Vict.  c.  2,  §  6.    See 
him,  this  being  the  meaning  of  the  '  bur-  Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  947, 
den  of  proof.'    1  Curteis,  640.    But  we  6  Eng.  L.  &  Eq.  166;  Cooper  v.  Bockett^ 
are  of  opinion,  upon  the  authorities,  Eng-  4  Moore,  P.  C.  419.    See  remarks  of  Dr. 
lish  and  American,  and  upon  principle,  Lushington  on  this  statute,  in  Bnrsoyne 
that  the  burden  of  proof,  in  explanation  v.  Showier,  1  Rob.  Ecc.  6.    In  Bankin  r. 
of  the  instrument  in  suit  in  this  case,  was  Biackwell,  2  Johns.  Cas.  198,  the  maker 
on  the  plaintiff.    It  was  admitted  by  his  of  a  note  relied  upon  an  alteration  in 
counsel,  at  the  argument,  that  the  words  the  date  and  amount  as  a  defence.    Bis 
*  and  Co.*  which  were  interlined  in  the  proof  was  (I'mer  aiia)  the  alterations  ap- 
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upon  ihe  consideration  for  which  it  was  given,  (yy)  But  such 
alteration  by  a  payee,  without  fraud  and  only  to  correct  a  mistake, 
will  not  avoid  the  note  in  the  hands  of  an  indorsee,  (ytr)  Still, 
any  material  alteration  of  commercial  paper,  imaccounted  for  by 
the  holder,  is,  in  general,  fatal  to  it.  (jfx)  If  a  husband  duly  exe- 
cutes a  mortgage,  and  the  signature  of  tlie  wife,  releasing  dower 
and  homestead,  is  fraudulently  added,  this  alteration  does  not  de- 
feat the  mortgage,  (yz)  ^ 

*  If  there  are  blanks  left  in  a  deed,  affecting  its  meaning 
and  operation  in  a  material  way,  and  they  are  filled  up  after 
execution,  *  there  should  be  a  re-execution,  and  a  new  ac- 
knowledgment, (jt)  '    But  no  alteration  in  a  deed  defeats 
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Eent  on  the  note  itself,  from  which  the 
J  might  decide  wliether  the  note  hud 
n  altered  or  not ;  but  the  judge  over- 
ruled the  evidence  offered,  and  charged 
the  jury  tliat  the  mere  appearance  of  al- 
terations on  the  face  of  the  note,  unaided 
by  any  proof  as  to  the  character  of  the 
persons  through  whose  hands  it  had 
passed,  was  not  sufficient  to  support  the 
defence  set  up.  The  jury,  accordingly, 
found  a  verdict  for  the  plaintiff,  for  the 
full  amount  on  the  face  of  tlie  note,  with 
interest.  The  verdict  was  set  aside  be- 
cause other  competent  evidence  was  not 
admitted ;  but  the  court  observed :  "  The 
alterations  on  the  face  of  the  note,  un- 
supported by  other  proof,  would  not  be 
competent  evidence ;  but  if  any  previous 
testimony  had  been  offered,  to  show  that 
the  note  was  given  for  a  less  sum,  or  to 
render  it  probable  that  a  fraud  had  been 
committea,  the  alteration  on  the  face  of 
the  note  would  have  been  a  strong  cor- 
roborating circumstance,  if  not  decisive, 
of  the  truth  of  the  fact  On  the  first 
ground,  we  think  that  there  ought  to  be 
a  new  trial,  with  costs,  to  abide  the  event 


of  the  suit."  In  Bailey  v,  Taylor,  11  Conn. 
631,  the  whole  reasoning  of  the  court  is 
against  the  principle  that  a  party  claim- 
ing under  an  instrument  which  has  been 
obviously  altered,  must  necessarily,  and 
in  all  cases,  explain  such  alteration  be 
fore  he  can  recover  npon  the  paper 
And  see  Matthews  v.  Coalter,  9  Mo.  705 ; 
North  River  Meadow  Co.  v.  Shrewsbury 
Church.  2  N.  J.  424;  Cole  v.  HUls,  44 
N.  H.  227. 

(yy)  Bigelow  V.  Stilphen,  85  Vt.  521. 

{yw)  Ames  v.  Colburn,  11  Gray,  390. 

(yx)  Miller  v.  Reed,  8  Grant,  51. 

(yz)  Kendall  r.  Kendall,  12  Allen, 
92. 

[x)  Hibblewhite  v.  McMorine,  6  M.  & 
W.  WO,  But  see,  upon  this  point.  Smith 
V.  Crooker,  5  Mass.  538 ;  Wiley  v.  Moor, 
17  8.  &  R.  438;  Duncan  v.  Hodges,  4 
McCord,  239;  Stone  v.  Wilson,  id.  203; 
Fulton's  case,  7  Cowen,  484 ;  Bank  v, 
Curry,  2  Dana,  142 ;  Jordan  v.  Neilson,  2 
Wash.  (Va.)  164;  Boardman  v.  Gore,  1 
Stew.  517;  Bank  v,  McChord,  4  Dana, 
191 ;  Getty  v.  Shearer,  28  Penn.  St.  12. 
See  Drury  v,  Foster,  2  Wallace,  24. 


>  See  Cutler  r.  Rose,  35  la.  456. 

*  Where  a  party  to  a  negotiable  instrument  intmsts  it  to  another  for  use  as  such, 
with  blanks  not  filled,  it  carries  on  its  face  an  implied  authority  to  complete  it  by  filling 
them,  but  not  to  vary  or  alter  its  material  terms  by  erasing  what  is  written  or  printed 
as  a  part  thereof,  nor  to  pervert  its  scope  or  meaning  by  filling  the  blanks  with  stipula- 
tions repugnant  to  what  was  plainly  and  clearlj^  expressed  in  the  instrument.  Angle  v. 
North  Western  Ins.  Co.  92  U.  S.  330.  But  this  nue  only  applies  where  the  maker  has, 
by  his  own  act,  or  the  act  of  another,  authorised,  confided  in  or  invested  with  apparent 
authority  by  him,  put  the  instrument  in  circulation  as  negotiable  paper.  Ledwich  v. 
McKim,  53  N.  Y.  3()7.  See  Cobnm  v.  Webb,  56  Ind.  96.  if  blank  spaces  in  a  check  be 
carelessly  left  and  filled  to  a  laiger  amount,  tlie  maker  is  liable  rather  than  the  banker. 
Halifax  Union  v.  Wheelwright,  L.  R.  10  Kx.  183.  A  person  negligently  delivering  to 
another  a  blank  note,  having  the  nsme  of  the  payee  and  the  words  **  or  order  "  therein, 
intending  that  it  shall  he  useid  for  a  specified  purpose,  will  be  liable  thereon  if  the  blanks 
are  wrongfully  filled,  and  the  note  then  transferred  to  a  bona  fide  holder  for  value  with- 
out notice  of  the  fraud.    Abbott  v.  Kosc»  62  Maine,  194.    But  the  alteration  of  a  promis- 
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an  estate  or  interest  granted  by  it,  if  the  estate  or  interest  hare 
vested ;  for,  in  that  case,  '^  the  moment  after  its  execution  the  deed 
becomes  valueless,  so  far  as  it  relates  to  the  passing  of  the  estate,  ex- 
cept as  affording  evidence  that  it  was  executed."  (a)  And  no  alter- 
ation of  an  executed  deed  can  revest  the  title  in  the  grantor,  (ad) 
But  if  the  party  in  possession  of  the  land  under  the  deed,  is  suing 
the  grantor  on  any  of  his  covenants  contained  in  the  deed,  an 
alteration  of  the  deed,  subsequent  to  the  execution,  would  have 
the  same  effect  as  if  made  in  any  other  instrument.  ((} 


(a)  Per  Lord  Ahinger,  in  DaTidson  v, 
Cuoper.  11  M.  &  W.  800.  So  in  Chess- 
man V,  Whittemore,  28  Pick.  231,  it  was 
Ae/</,  that  where  the  title  to  real  estate 
under  a  deed  has  once  vested  in  the 
grantee,  by  transmutation  of  possession, 
it  will  not  be  divested  or  invalidated  by 
a  subsequent  material  alteration  of  the 
deed.  And  Morton^  J.,  said  :  **  There  is  a 
manifest  distinction  between  executory 
contracts  and  conveyances  of  property. 
When  deeds  of  conveyance  of  real,  or 
bills  of  sale  of  personal,  property  are 
completed,  and  possession  delivered  under 
them,  so  far  as  the  change  of  ownership 
depends  on  them  they  are  executed,  and 
the  properihr  passes  and  vests  in  the 
grantee.  The  instruments  may  become 
invalid,  so  that  no  action  can  be  main- 
tained upon  the  covenants  contained  in 
them,  and  yet  the  titles  which  have  been 
acquired  under  them  remain  unaffected. 
When  a  person  has  become  the  legal 
owner  of  real  estate,  he  cannot  transfer 
it  or  part  with  his  title,  except  in  some 
of  the  forms  prescribed  by  law.      The 


ffrantee  may  destroy  his  deed,  but  not 
his  estate.  He  may  deprive  himself  of 
his  remedies  upon  the  covenants,  but  not 
of  his  right  to  hold  the  property.  Tliis 
distinction  has  existed  from  the  earliest 
times  "  And  see  Barrett  v.  Thomdike, 
1  Greenl.  78;  Withers  v.  Atkinson,  1 
Watts,  280 ;  Smith  r.  McGowan,  3  Barb. 
404 ;  Bolton  v.  The  Bishop  of  Carlisle,  2 
H.  Bl.  269.  But  in  Bliss  v.  Mclntyre, 
18  Vt.  406,  it  was  ketd,  that  if  a  lessee 
fraudulently  alter  his  lease  in  a  material 
part,  subsequent  to  its  execution,  he 
thereby  destroys  all  his  future  right 
under  the  lease,  either  to  retain  the  pos- 
session of  the  premises,  or  to  preclude 
the  lessor  fW>m  re-entering  upon  them. 
See  Lord  Ward  v,  Lumley,  5  H.  &  N.  87, 
666. 

(ad)  Alexander  v.  Hickox,  34  Miss. 
496. 

(6)  Davidson  v.  Cooper,  11  M.  &  W. 
800;  Withers  v.  Atkinson,  1  Watte.  236; 
Chessman  r.  Whittemore,  23  Picic  281 ; 
Waring  V.  Smyth,  2  Barb.  Ch.  119. 


sory  note  by  one  of  the  makers,  by  increasing  the  amount  for  which  it  was  made,  by  the 
insertion  of  words  and  figures  in  blank  spaces  left  in  the  printed  form  on  which  it  was 
written,  avoids  the  note  as  to  such  makers  as  do  not  consent  thereto,  even  in  the  bands 
of  a  bona  fide  holder  for  a  valuable  consideration.  Greenfield  Savings  Bank  r.  Stowell, 
123  Mass.  196;  Cape  Ann  Bank  r.  Bums,  129  MaM.  .596;  Holmes  t^.  Trnmper,  22 
Mich.  427;  Knoxville  Bank  v.  Clark,  51  la.  264.  See  contm,  Qarrard  v,  Haddan,  67 
Penn.  St  82;  Zimmerman  v.  Rote,  75  Penn.  St.  188;  Brown  v.  Reed,  79  Penn.  St. 
370 ;  Cornell  v.  Nebeker,  58  Ind.  425.  See  McSparran  v.  Neeley,  91  Penn.  St  17.  That 
the  erasure  of  a  condition  in  a  note  written  in  pencil  will  not  aflfect  its  validity,  see 
Harvey  v.  Smith,  55  111.  224. 
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ON  THE  PENDENCY  OP  ANOTHER  SUIT. 

Any  one  who  has  a  claim  against  another  is  at  liberty  to  prose- 
cute his  claim  at  law ;  and  the  whole  system  of  legal  procedure 
exists  for  the  purpose  of  making  effectual  his  endeavors  to  recover 
the  debt,  if  it  be  just  and  legal.  But  no  man  can  do  more  than  is 
necessary  for  this  purpose,  or  use  the  machinery  of  the  law  merely 
to  vex  and  distress  another.  Hence,  as  the  law  presumes  that  any 
one  question  may  be  tried  and  determined  by  means  of  one  action, 
no  claimant  may  bring  more  than  one  at  the  same  time.  There- 
fore, it  is  a  good  cause  of  abatement  of  an  action,  that  another  is 
then  pending  for  the  same  cause,  and  between  the  same  parties.  (<?) 
But  the  prior  action  must  be  between  the  same  parties  an^^seejj' 
the  sa.nio  remedy  or  relief ; (rf)  and  the  plaintiff  must  sue  i^uie 
samecapacityTT^^^^Co^t  has  been  held,  that  the  parties  must  not 
only  be  the  same,  but  must  stand  in  the  same  relation  to  each  other 
in  both  suits.  Thus,  it  has  been  held,  that  a  prior  suit  by  A  against 
B  cannot  be  pleaded  in  abatement  of  a  subsequent  suit  by  B  against 
A,  arising  from  the  same  cause.  (/)  In  England  the  prior  suit 
must  be  in  a  court  not  inferior  to  that  in  which  the  second  is,  in 
order  to  be  a  defence.  (^)    If  the  prior  action  be  pending  in 

(c)  Tracy  r.  Reed,  4  Blackf.  66;  Mc-  Show.   75.  Carth.   96.      And  e  converso, 

Kinsej  v,  Andenon.  4  Dana,  62 ;  James  Graves  i;.  Dale,  1  T.  B.  Mon.  190 ;  Atkin- 

V,  DoweU,  7  Smedes  &  M.  833.  son  ».  The  Sute  Bank,  5  Blackf.  &4. 

{d)  Therefore,  in  a  sait  against  A,  Though  there  was  a  misjoinder  of  de- 
pendency of  another  suit  of  the  same  fendants  in  the  first  suit.  Id. 
cause  against  B,  is  not  a  good  plea  in  (^)  Laughton  v.  Taylor.  6  M.  &  W. 
abatement.  Case v  v.  Harrison,  2  Dev.  695;  Brinsby  v.  Gold,  12  Mod.  204; 
244;  Henry  v.  Goldney,  15  M.  &  W.  4W ;  Sparry's  ease,  5  Rep.  j81  a ;  Seers  v. 
overruling  whatever  is  contrary  in  Boyce  Turner,  2  Ld.  Raym.  1102.  We  are  not 
V.  Douglas.  1  Camp.  60.  And  see  Logs  aware  of  any  such  distinction  in  this 
of  Mahogany,  2  Sumner,  589 ;  Treasurers  country ;  and,  if  the  court  where  the 
D.Bates,  2  Bailey,  362;  Davis  v.  Hunt,  cause  is  first  brought  has  jurisdiction  to 
id.  412;  Thomas  v.  Freelon,  17  Vt  138 ;  try  the  case  and  render  a  valid  judgment 
State  V.  Kreider,  21  La.  An.  482.  therein,  we  think  the  pendency  of  that 

(«)  Cornelius  o,  Vanarsdallen,  8  Penn.  suit  is  good  cause  of  abatement  to  a 

St  434.  second  suit  in  another  and  higher  court. 

(/)  See  Wadleigh  ».  Veozie.  3  Sum-  See  Boswell  r.  Tunnell,   10   Ala.  958 ; 

ner,  165;  Colt  v.  Partridge.  7  Met.  670;  Johnston  v.  Bower,  4  Hen.  &  Mun.  487; 

Haskins     ».    Lombard,    16     Me.    140.  Thomas  r.  Freelon,  17  Vt.  1.T8 ;  Slyhoof 

Whether  in  an  action  against  two,  a  prior  r.  Flitcraft.  1  Ashm.  171 ;  Ship  Robert 

action  against  one  of  them  is  a  good  Fulton,  1  Paine,  620.      But  see  further 

cause  of  abatement,  may  not  perhaps  be  Smith  v.  The  Atlantic  M.  F.  Ins    Co.  2 

fully  settled.    We  are  inclined  to  believe  Foster,  21,  cited  infira,  n.  (k) ;  and  Bowne 

it  is.      See  Earl  of  Bedford  v.  Bishop  of  v.  Joy,  9  Johns.  221. 
Exeter,  Hob.  137 ;  Rawlinson  v,  Oriet,  1 
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*  726    another  State  it  *  will  not  have  this  effect,  (&)  except  in  the 
case  of  a  foreign  attachment  or  trustee  process,  (t) 


A 


^ 


\  ^ 


V    ^ 


■0 


{h)  The  CQirent  of  authorities  is  to 
the  effect  that  the  pendency  of  an  action 
in  h  foreign  tribunal,  although  of  compe* 
tent  jurudiction,  is  not  good  cause  of 
ahatenient.  Stoiy,  Confl.  of  Laws  (Ben- 
nett's ed.),  §  610  a,  and  cases  cited.  See 
also  Ostell  v,  Lepage,  6  De  G.  &  S.  06,  10 
Kng.  L.  &  £q.  250;  McJiiton  r.  Love,  18 
ni.  486;  Bowne  v,  Joy,  9  Johns.  221; 
Walsh  «.  Durkin,  12  Johns.  09 ;  Russet  v. 
Field,  Stuart's  Lower  Canada  R.  558; 
Bayley  v,  Edwards,  8  Swanst.  703; 
Salmon  v,  Wooton,  9  Dana,  422;  Cha^ 
zel  t*.  Bolton,  8  McCord,  33;  Lyman  o. 
Brown,  2  Curtis,  C.  C  5o0.  And  see 
anUf  p.  *  607,  n.  (vV  But  see  contra.  Ex 
parte  Batch,  8  McLean,  221.  And  see 
Hart  V.  Granger,  1  Conn.  154.  If  a  plea 
of  such  foreign  suit  ever  is  good  in  abate- 
ment, it  must  clearly  show  the  Juris* 
diction  of  such  foreign  court  over  the 
subject-matter,  and  the  persons  of  the 
parties.  Newell  v.  Newton,  10  Pick:  470; 
Trenton  Bank  v.  Wallace,  4  Hatst.  88. 
And  see  Smith  r.  The  Atlantic  M.  F.  Ins. 
Co.  2  Foster,  21.  In  this  last  case  the 
question  arose  whether  the  Circuit  Court 
of  the  United  States  for  the  district  of 
New  Hampshire  was  a  foreign  court 
quoad  the  State  courts  of  New  Hampshire ; 
and  it  was  held  that  it  was  not;  and 
therefore  that  the  pendency  of  another 
action  for  the  same  cause  in  the  former 
court,  if  tliat  court  had  jurisdiction,  is  a 
^  ffood  plea  in  abatement  of  an  action  in 
/  tke  latter  courU.  / W/ey,  J.,  said :  "  The 
'  ground  is  taken  for  the  plaintiff,  that,  as 
to  the  courts  and  government  of  New 
Hampshire,  the  Circuit  Court  of  the 
United  States  for  tliis  district,  is  to  be  re- 
garded as  a  court  of  foreign  jurisdiction ; 
and  for  that  reason  an  action  pending  in 
the  Circuit  Court  of  this  district  cannot 
be  pleaded  in  abatement  of  a  subsequent 
suit  brought  for  the  same  cause  in  a 
court  of  this  State.  The  Judiciary  of 
the  United  States  is  a  branch  of  the 
•  general  government  of  this  country,  es- 
,  tablished  by  the  Constitution.  The  Cir- 
cuit Court  of  the  United  States,  within 
^rts  territorial  limit,  and  as  to  causes 
'  within  its  jurisdiction,  cannot  be  regarded 
as  a  foreign  court  Its  powers  are  not 
derived  from  any  foreign  government. 
Its  judgments  operate  directly  to  bind 
persons  and  property  within  this  State ; 
Its  process,  mesne  and  final,  is  effectual 
to  enforce  its  own  orders  and  judgments. 


The  Circuit  Court  of  another  district  has 
no  authority  within  this  State,  and  may 
be  considered  territorially  and  for  some 
purposes  as  a  foreign  jurisdiction.  Tlie 
Circuit  Court,  and  tlie  courts  of  this 
State,  derive  their  powers  from  different 
sources ;  and  for  most,  if  not  for  all  pur- 
poses, are  independent  of  each  other. 
But  in  certain  cases  they  exercise  con- 
current jiuisdiction.  The  case  supposed 
by  the  plea  in  this  action  is  one  oi  them. 
The  plaintiff  had  liis  election  to  pursue 
his  remedy  in  tlie  courts  of  this  State, 
or  resort  to  the  concurrent  jurisdiction  of 
the  Circuit  Court.  The  general  rule  of 
law  forbids  that  a  defendant  should  be 
harassed  by  two  suits  for  the  same  cause 
at  the  same  time.  In  some  cases,  where 
the  first  suit,  from  defect  of  jurisdiction 
in  the  court,  cannot  give  adequate  rem- 
edy, a  second  action  is  allowed.  This 
case  falls  clearly  within  the  reason  of  the 
general  rule,  which  prohibits  the  second 
suit.  No  ground  has  been  suggested,  and 
none  occurs  to  us,  for  supposing  that  two 
suits,  one  in  a  State  court,  and  the  other 
in  a  Circuit  Court  for  the  same  State,  are 
less  vexatious  and  oppressive  to  the  de- 
fendants, than  two  suits  in  the  same 
court  On  the  other  hand,  the  plaintiff 
fails  to  bring  himself  within  the  reason 
of  the  excepted  cases,  where  a  second 
action  is  allowed ;  l)ecause  the  court  iu 
which  tlie  first  was  pending,  cannot  give 
complete  remedy  for  want  of  jurisdiction 
over  the  person  or  property  of  the  defend- 
ants. Wliere  the  prior  suit  is  in  an  infe- 
rior court  of  special  and  limited  jurisdic- 
tion, incar  able  of  affording  the  plaintiff 
the  remedy  which  he  needs,  the  prior  will 
not  abate  the  second,  though  both  courts 
exercise  their  jurisdiction  in  the  same 
country.  Sparry's  case,  5  Rep.  62  a.  But 
the  fact  that  the  court  in  which  the  prior 
action  is  pending  is  a  subordhiate  juris- 
diction, would  seem  to  be  no  objection  to 
the  plea,  provided  the  first  action  can 
give  adequate  and  complete  remedy.  It 
has  been  decided  in  numerous  cases,  that 
an  action  pending  in  a  court  whose  juris- 
diction is  territorialJy  foreign,  cannot  be 
pleaded  in  abatement  The  reason  of 
this  rule  would  seem  to  be,  not  that  the 
authority  of  the  foreign  court  is  question- 
able within  the  limits  of  its  jurisdiction, 
but  because  the  foreign  court  cannot  en- 
force its  orders  and  Judgment  beyond  its 
own  territory;  and,  on  this  account,  the 
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(t)  See  atUe,  p.  *fi07,  n.  (a). 
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The  rights  of  parties  litigant  are  not,  in  general,  affected  by 
any  transfer  of  the  subject-matter  of  the  suit  during  the  pendency 
thereof,  (it) 

*It  has  been  sometimes  held,  that  where  tlie  defendant  *727 
pleads  that  he  has  been  summoned  as  the  trustee  or  gar- 
nishee of  the  plaintiff,  either  by  a  court  under  the  same  jurisdic- 
tion, or  by  a  foreign  tribunal,  and  that  the  trustee  or  garnishee 
process  is  still  pending,  this  may  be  pleaded  in  abatement.  But 
generally,  and  as  we  think  with  better  reason,  it  is  held,  that  is 
only  a  ground  for  the  continuance  of  the  action ;  because  it  is  not 
certain  that  the  trustee  or  garnishee  will  be  held  on  the  foreign 
process,  (f)  A  reasonable  rule  seems  to  be  that  laid  down  in 
Massachusetts,  namely :  if  the  pleadings  in  the  case  against  the 
trustee  or  garnishee  are  in  such  a  condition  that  the  garnishee  can 
plead  the  garnishment  in  bar  to  the  action,  he  shall  be  held ;  other- 
wise not.  (Je) 

And  there  is  an  exception  to  that  part  of  the  rule  which  re- 
quires the  parties  to  be  the  same,  in  the  case  of  a  qui  tarn  action, 
which  may  be  brought  by  any  informer.  There  the  princi- 
ple *  upon  which  the  rule  is  founded,  namely,  that  the  de-  *  728 
fendant  shall  not  be  twice  vexed,  requires  the  second  suit 
to  abate,  although  the  first  were  prosecuted  by  a  different 
person,  (l) 

remedy  of  the  pUintifif  by  his  prior  suit  haye  had  if  both  had  been  in  the  same 

may  be  incomplete.    The  defendant  may  court.    And  it  has  accordingly  been  held, 

have  property  which  ought  to  be  applied  that  the  Judgment  of  the  Circuit  Court 

to  the  payment  of  the  same  demand  in  for  the  same  State,  is  not  to  be  considered 

both  jurisdictions ;  or  his  property  may  in  the  State  courts  as  a  foreign  judgment, 

be  in  one  jurisdiclion»  and  his  person  in  Barney  r.  Patterson,  0  Earns  &  J.  203. 

another;  and  suits  for  these  and  other  We  are  of  opinion  that  the  pendency  of 

reasons  may  be  necessary  in  both  terri-  another  action  for  the  same  cause,  be- 

toriai  jurisdictions.     It  has  accordingly  tween  the  same  parties,  in  the  Circuit 

been  keld,  that  a  suit  pending  in  the  Cir-  Court  of  the  United  States,  is  sufficient, 

cult  Court  for  another  district  cannot  be  if  well  pleaded,  to  abate  a  suit  in  the 

pleaded  in  abatement  of  a  suit  in  a  State  courts  of  this  State,  where  the  Qrcuit 

court.      Walsh  0.  Durkin,  12  Johns.  90.  Court  had  jurisdiction  of  the  prior  cause.*' 

But  in  this  case  the  plaintiff's  remedy  was  But  see   Wadleigh  v,  Veazie,  8  Sumn. 

as  complete  and  effectual  in  the  Circuit  165 ;  White  r.  Whitman,  1  Curtis,  C.  C. 

Court,  as  he  could  have  in  the  courts  of  494. 

this  State.     The  mesne  process  of  that  (ii)  Leitch  v.  Wells,  48  Barb.  637. 
court  giyes  security  on  the  person  and  (j)  Winthrop   v.  Carleton,  8   Mass. 
property  of  the  defendant,  at  least  as  466;  Hicks  v.  Gleason,  20  Vt  139;  Craw- 
effectual  as  can  be  had  by  ours ;  the  trial,  ford  v.  Chute,  7  Ala.  157 ;  Crawford  o. 
if  heid,  would  be  by  jurors  of  this  State ;  Slade,  9  Ala.  887.     And  see  Brown  v. 
the  judgment  for  the  plaintiff  would  be  Dudley,  38  N.  H.  611. 
final  and  condusiye,  and  could  be  exe-  (k)  Thomdikeo.DeWolf,6Pick.l20i 
cuted   by   the   process   of    that   court  See  Drake  on  Attachments,  ch.  32. 
throughout   the   Sute.     The  plaintiff,  (/)  See  Commonwealth  v.  Churchill, 
therefore,  had  no  more  necessity  or  ex-  5  Mass.  174;  Commonwealth  v.  Cheney, 
cuse  for  his  second  suit,  than  he  would  6  Mass.  847 ;  Henshaw  v.  Hunting,  1  Gray, 
VOL.  II.                                          65  865 
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The  plea  must  show  jurisdiction  of  the  former  suit,  if  pending 
in  a  court  not  under  the  same  sovereignty,  (m) 


SECTION  IX. 


OP  FORMER  JUDGMENT. 


The  whole  purpose  of  the  law  being  to  settle  questions  and  ter- 
minate disputes,  it  will  not  permit  a  question  which  has  been  set- 
tled to  be  tried  again,  (n)  But  it  must  be  the  meaning  of  this 
rule  —  for  this  meaning  is  required  by  obvious  justice  —  that  only 
a  question  which  has  been  settled  after  a  full  and  regular  trial, 
and  which  has  been  the  object  of  direct  investigation,  and  to  which 

parties  have  had  their  attention  drawn  in  such  wise  as  to 
*  729    warrant  the  supposition  that  a  new  trial  would  *  but  repeat 

a  former  process,  —  only  a  question  tried  in  this  way  is  ex- 
cluded from  further  trial.  For  it  would  be  unjust  and  dangerous 
to  permit  a  party  to  bring  up  an  important  question  incidentally, 
and  then  bind  conclusively  the  other  party  by  the  result,  although 
he  might  well  have  neglected  this  question,  for  this  time,  in  his 
wish  to  confine  all  his  attention  and  all  his  efforts  to  what  he  had 
a  right  to  deem  the  true  question.    The  rule  therefore  may  be  ex- 


203;  Thayer  v,  Mowry,  86  Me.  287; 
Chamberlain  v.  Carlisle,  6  Foster.  540. 
The  true  Bpirit  of  the  rule  also  reauires 
the  former  suit  to  have  been  yalid  and 
effectual ;  otherwise,  the  second  suit  wiU 
not  be  considered  vexatious.  Downer  v. 
Garland,  21  Vt.  362 ;  Hill  v.  Dunlap,  16 
id.  645 ;  Quinebaug  Bank  v.  Tarbox,  20 
Conn.  510 ;  Durand  v.  Carrington,  1  Root, 
355.  The  prior  suit  must  also  have  been 
actually  entered  in  court;  for  it  must  be 
proved  by  the  record  to  be  for  the  same 
cause,  and  pending  when  the  second  was 
commenced.  Parker  t;.  Colcord,  2  N.  H. 
36 ;  Commonwealth  v.  Churchill,  5  Mass. 
174;  Trenton  Bank  v.  Wallace,  4  Halst. 
83;  Smith  t).  Atlantic  M.  F.  Ins.  Co.  2 
Foster,  21.  The  pendency  of  a  prior  suit 
in  which  the  defendant  is  summoned,  as 
trustee  of  the  plainti£F,  is  no  cause  for 
abatement  of  the  suit  subsequently  com- 
menced by  the  plaintiff  (the  principal  de- 
fendant in  the  nrst  action)  for  tlie  cause 
of  action  sought  to  be  reached  by  the 
truBtee  process.    Wadleigh  v.  Pillsbury, 
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14  N.  H.  873.    And  see  Morton  v.  Webb, 

7  Vt  128.  Neither  is  a  suit  at  law  a  de- 
fence to  a  suit  in  equity.    Peak  v.  Bull, 

8  B.  Mon.  428.  Nor  mce  versa,  Colt  v. 
Partridge,  7  Met  570 ;  Haakins  u.  Lono- 
bard,  16  Me.  140;  Blanchard  o.  Stone,  16 
Vt  234;  Ralph  r.  Brown,  8  Watts  &  S. 
395. 

(m)  White  v.  Whitman,  1  Curtis,  C.  C. 
404. 

(h)  But  the  party  insisting  upon  a 
former  recovery  as  a  bar  to  an  action, 
must  show  that  the  record  of  the  former 
suit  includes  the  matter  alleged  to  have 
been  determined.  Campbell  v.  Butts,  3 
Comst  178.  Consequently,  where  the 
declaration  in  the  first  suit  states  a  par- 
ticular matter  as  the  ground  of  action, 
and  issue  is  taken  by  the  defendant,  parol 
proof  is  inadmissible  to  show  that  a  cufTer- 
ent  subject  was  litigated  upon  the  trial. 
Id.  And  see  Boston  &  Worcester  R.  H. 
Corp.  V,  Dana,  1  Gray,  83 ;  Davis  r.  Tall- 
cot,  2  Kern.  184 ;  Green  v.  Clarke,  id 
343. 
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pressed  thus, — that  ajudgment  on  the  same  matter  in  issue  bj;^a  '^ 

court  h^ing  jurisdiction  of  the  matter^(^nn)  and  making  a  judi-  S 

cial  examination  into  the  merits  of  the  question,  (wo)  is  a  ti 

conclusive  bar.  (o)    But  when  we  *  come  to  the  meaning  of    *  730  ^ 

(fin)  See  Goodrich  r.  City,  &&,  6  Wal-  been  tried   before   him.    So  where  B.    • ; 

lace,  566.  brought  trespass  guars  clausum  fregit  in 

(no)  Hence  a  decree  obtained  by  an  May,  1816,  laying  tne  trespass  with  a  con- 
arrangement  between  the  parties  has  not  hnvanc/o  between  the  1st  November,  1814, 
the  force  of  a  res  judicata,  Jenkins  v.  and  the  24th  November,  1816,  and  recov- 
Kobertson,  Law  Rep.  1  H.  of  L.  Sc.  ered ;  and  then  brought  trespass  against 
117.  the  same  defendant  for  a  subsequent  in- 

(o)  The  Duchess  of  Kingston's  case,  jury  to  the  premises  in  question  in  the 
20  Howell's  State  Trials,  538,  is  the  lead-  former  suit,  —  it  was  held,  that  the  record 
ing  case  on  this  point.  Lord  Chief  Jus-  in  the  former  suit,  followed  by  parol  evi- 
tice  De  Grsy  there  said :  "  From  the  vari-  dence  that  the  premises  in  question  were 
ety  of  cases  relative  to  Judgments  being  the  same  in  both,  was  conclusive  evidence 
given  in  evidence  in  civil  suits,  these  two  of  the  plaintiff's  title  in  the  second  action ; 
deductions  seem  to  follow  as  generally  that  it  operated  against  tlie  defendant  by 
true :  First,  that  the  judgment  of  a  court  way  of  estoppel,  whether  it  was  pleaded 
of  concurrent  jurisdiction,  directly  upon  or  given  in  evidence  in  the  second  suit. 
the  point,  is,  as  a  plea,  a  bar,  or,  as  evi-  Burt  v.  Stemburgh,  4  Cowen,  559.  See 
dence,  conclusive  between  the  same  par-  also  Outram  r.  Morewood,  3  East,  346  ; 
ties,  upon  the  same  matter,  direcdy  in  George  v,  Gillespie,  1  Greene,  la.  421.  It 
question  in  another  court.  Secondly,  that  is  not  necessary  that  the  plaintiff's  claim 
the  judgment  of  a  court  of  exclusive  in  both  suits  be  identical.  It  both  arise  out 
iurisdiction  directly  upon  the  point,  is,  in  of  the  same  transaction,  and  the  defence  is 
like  manner,  conclusive  upon  the  same  equally  applicable  to  both,  the  first  judg- 
matter,  between  the  same  parties,  coming  merit  will  be  conclusive.  Bouchaud  o. 
Incidentally  in  question  in  another  court  Dias,  3  Denio,  2^^.  In  this  case  H.  C. 
for  a  different  purpose.  But  neither  the  was  indebted  to  the  United  States  for 
judgment  of  a  concurrent  or  exclusive  duties,  arising  upon  a  single  importation, 
jurisdiction  is  evidence  of  any  matter  and  gave  two  bonds  with  the  same  sure- 
which  came  collaterally  in  question,  ties,  payable  at  different  times,  for  dis- 
though  within  their  jurisdiction,'  nor  of  tinct  parts  of  the  same  debt.  One  of  the 
any  matter  incidentally  cogmizable,  nor  sureties  having  paid  both  bonds,  brought 
of  any  matter  to  be  inferred  by  argument  an  action  in  the  Superior  Court  of  the 
from  the  judgment"  I'his  rule  was  ex-  city  of  New  York  against  his  co-surety 
pressly  ad<>pted  by  Story,  J.,  in  Harvey  v.  for  contribution  on  account  of  the  money 
Kichards,  2  Gallis.  229 ;  and  by  Gibson,  paid  upon  one  of  the  bonds  ;  and  the  de- 
C.  J.,  in  Hibshman  v.  DuUeban,  4  Watts,  fendant  pleaded  a  discharge  of  himself 
l9l.  See  also  Wright  v.  Deklyne,  Pet.  from  the  whole  debt  by  the  secretary  of 
C.  C.  202 ;  Gardner  v.  Buckbee,  3  Cowen,  the  treasury,  pursuant  to  the  act  of  Con- 
120.  In  this  last  case,  B.  sued  G.  upon  a  gross  ;  to  which  the  plaintiff  demurred, 
promissory  note  in  the  Marine  Court  of  and  judgment  was  given  against  him. 
the  city  of  New  York,  and  G.  pleaded  the  Held,  that  such  judgment  was  a  conclu- 
general  issue,  with  notice  that  the  note  sive  bar  to  a  subsequent  action  in  the  Su- 
was  given  upon  the  fraudulent  sale  of  a  preme  Court  between  the  same  parlies,  in 
vessel  by  B.  to  G.,  which  was  the  question  which  the  plaintiff  sought  to  recover  con- 
upon  the  trial ;  and  the  verdict  was  for  tribution  on  account  of  the  money  paid 
the  defendants;  and  afterwards  B.  sued  on  the  other  bond.  So  where  A  took 
G.  in  the  Court  of  Common  Pleas  for  the  from  B  a  bill  of  sale  of  certain  personal 
city  and  county  of  New  York,  upon  an-  property,  and  C  afterwards  levied  upon 
other  note  given  upon  the  same  purchase,  the  property  by  virtue  of  attachments  in 
Held,  that  upon  the  trial  of  the  second  favor  of  B's  creditors,  and  A  subsequent- 
cause,  the  record  and  proceedings  in  the  ly  took  and  converted  to  his  own  use  a 
first  were  conclusive  evidence  of  the  fraud,  pari  of  the  pro})erty,  for  which  C  sued  him, 
and  were  a  conclusive  bar  to  the  second  and  recovered  judgment  in  a  justice's 
action ;  that  the  proper  course  was  to  court,  on  the  ground  that  the  bill  6f  sale 
give  the  record  of  the  Marine  Court  in  was  fraudulent  and  void  as  to  the  credit- 
evidence,  and  then  show  by  parol  evi-  ors,  —  it  was  A«/</,  that  the  judgment  was 
dence  (e.  ^.,  by  the  justice  who  tried  the  conclusive  upon  the  question  of  fraud,  in 
first  cause),  that  the  same  question  had  an  action  of  replevin  afterwards  brought 
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the  phrase,  ^^  the  same  matter  in  issue,"  and  the  application  of 
the  rule,  we  find  an  irreconcilable  conflict  between  the  authori- 
ties, (p)  Much  of  the  difficulty  springs,  no  doubt,  from  the  re- 
laxation of  the  rules  and  practice  of  pleading;  but  there  are 
questions  on  this  subject  in  their  own  nature  difficult,  and  which 
can  only  be  determined  by  further  adjudication.  It  may  be  diffi- 
cult to  draw  the  line,  but  it  is  necessary  that  it  should  be  drawn 
somewhere.  (3)  ^  That  extrinsic  evidence  is  now  received  to 
show  that  the  issue  on  trial  is  or  is  not  the  same  as  that  involved 
in  a  former  trial,  and  that  this  evidence  may  be  controverted 

by  A  against  C  in  the  Supreme  Court,  to  an  inadequate  one,  is  a  bar  to  a  second 

recover  tiie  re$idue  of  U»e  profterty.    Doty  recovery.    Finney  v.  Barnes,  17  Conn. 

V.  Brown,  4  Comst  71.  420.    In  that  case  an  action  was  brouglit, 

(d)  This  question  was  examined  by  in  the  name  of  the  judge  of  probate. 
Porter,  C.  J.,  with  his  accustomed  ability,  against  a  removed  executor,  on  his 
in  King  v.  Chase,  15  N.  H.  9.  It  was  probate  bond,  in  which  action  sundry 
there  held,  that  by  "  the  matter  in  issue  "  breaches  were  assigned,  and  among  them, 
is  tube  understood  that  matter  upon  which  tliat  the  defendant  liad  neglected  and  re- 
the  plaintiff  proceeds  by  his  action,  and  fused,  upon  demand  made  therefor,  to 
which  the  defendant  controverts  by  his  pay  over  to  his  successor  the  moneys  in 
pleadings ;  that  the  facts  offered  in  evi-  his  liands  belonging  to  the  estate ;  and 
denc«  to  establish  the  matter  which  is  in  thereupon  Judgment  was  rendered  against 
issue  are  not  themselves  in  issue  within  the  defendant  for  a  certain  sum  ajid  costs, 
the  meaning  of  the  rule,  although  they  On  a  scire  JactoM  afterwards  brought  on 
may  be  controverted  un  trial.  Thus,  this  judgment,  it  appeared  that  the  testa- 
where  an  action  of  trover  is  brought,  and  tor  had  given  by  his  will  certain  legacies, 
a  deed  is  offered  in  evidence  to  establish  payable  to  the  legatees  respectively  when 
the  title  of  the  plaintiff,  and  impeached  by  they  should  become  eighteen  years  of  age ; 
the  other  party  as  fraudulent,  if  the  jury,  that  neither  at  the  time  of  the  defendant's 
in  considering  the  case,  are  of  the  opinion  removal  from  office,  nor  at  the  trial  of, 
that  the  deed  is  fraudulent,  and  they  find  and  judgment  in,  the  original  action,  had 
that  the  property  in  question  is  not  the  these  legatees  arrived  at  that  age ;  that 
property  of  the  plaintiff,  and  return  a  the  defendant  had  then  in  his  hands 
verdict  that  the  defendant  is  not  guilty,  moneys  belonging  to  the  estate,  derived 
the  verdict  and  judgment  will  not  con-  from  a  sale  of  lands  under  a  decree  of 
elude  the  plaUitiff,  in  another  suit,  for  the  probate,  sufficient  to  pay  such  legacies, 
recovery  of  other  property  included  in  which  he  still  retained ;  that  on  tiie  trial 
the  same  conveyance.  Nor  can  the  ver-  of  such  action,  no  claim  was  nuide  or 
diet  be  used  in  evidence  to  impeach  the  evidence  offered  in  relation  to  the  non- 
deed  In  such  subsequent  suit.  payment  of  such  legacies,  nor  were  they 

(q)  It  is  not  essential  that  the  second  considered  by  the  court  or  included  in 
suit  should  be  in  the  same  form  as  the  the  judgment,  the  action  having  been  in- 
first,  in  order  that  a  judgment  therein  stituted  and  prosecuted  solely  for  the 
should  be  a  bar.  If  the  musf  of  actim  is  benefit  of  those  entitled  to  the  mtduum 
the  same  in  both,  the  former  judgment  is  of  the  estate  after  the  payment  of  such 
conclusive.  Thus,  a  judgment  in  trover  legacies.  Hdd,  WilUamt,  C.  J.,  and 
is  a  bar  to  a  second  action  of  assumpsit  WaiU,  J ,  dinenting^  that  the  former  judg- 
f  or  the  value  of  the  same  goods.  Agnew  ment  must  be  considered  as  covering  the 
V.  McElroy,  10  Smedes  &  M.  662  ;  Young  whole  ground,  and  constituting  a  bar  to 
r.  Black,  7  Cranch,  566;  Livermore  r.  any  claim  for  the  legacies  m  the  scire 
llerschell,  S  Pick.  38.  See  Loomis  d.  facia9,  the  cause  of  action  in  both  suits 
Green,  7  Greenl.  386.  Where  the  cause  being  essentially  the  same.  See  Gar- 
of  action  is  the  same,  a  former  judgment  wood  ».  Garwood,  29  Cal.  614. 
in  a  suit  between  the  same  parties,  though 

1  The  dismissal  of  a  suit  becsuse  the  wrong  form  of  action  has  been  used  does  not 
bar  a  suit  in  another  form  of  action.    Kittredge  v.  Holt,  58  N  H.  191. 
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by  Bimilar  evidence,  is  certain.  (99)  But  let  na  suppose 
*  that  in  an  action  for  assault  and  battery,  in  which  only  *  731 
the  general  issue  is  pleaded,  the  defendant  relies  upon  the 
^^  molliter  manm  imposuit"  asserting  the  alleged  assault  to  have 
taken  place  on  his  own  land ;  the  plaintiff  denies  that  the  land 
belonged  to  the  defendant,  and  this  is  the  main  or  only  question 
actually  controverted.  Gould  a  judgment  in  this  case  be  iuter- 
posed  as  a  bar  to  a  writ  of  entry  for  the  same  land,  between  the 
same  parties  ?  It  is  clear  that  it  could  not,  if  the  rule  once  in 
force,  and  now  not  entirely  obsolete,  be  applied,  —  namely,  that 
only  matters  directly  involved  in  the  issues  made  upon  the  plead- 
ings, are  considered  as  res  judicata^,  (jqr)  But  if  to  trespass  quare 
clau9umj  soil  and  freehold  are  pleaded  by  the  defendant,  can  a 
judgment  in  this  action  be  pleaded  in  bar  to  a  writ  of  entry? 
It  is  more  difficult  to  answer  this  question,  because  it  differs  from 
the  former  in  the  new  element,  that  the  title  to  the  very  land  is 
put  in  issue  of  record,  and  by  the  pleadings.  And  very  high 
authorities  answer  this  question  differently,  (r)    The  Supreme 

(77)  Packett  Co.  v.  Sickles,  6  Wal-  and  the  latter  a  writ  of  entry,  if  the 

lace,  680 ;  Wilcox  v,  Lee,  1  Hob.  356.  same  point  were  decided  in  the  former 

(qr)  Duacan  v.  Holcomb,  *2b  Ind.  378 ;  suit.    It  is  not  the  recovery,  but  the  mat- 
Johnson  V.  Morse,  11  Allen,  640.  ter  alleg^  by  the  party,  and  upon  which 

(r)  Thus,  in  Arnold  o,  Arnold,  17  Pick,  the  recoven^  proceeds,  which  creates  the 
4.  which  was  a  writ  of  right,  the  tenant  estoppel.  The  recovery,  of  itself,  in  an 
pleaded  a  judgment  in  favor  of  his  action  of  trespass,  is  only  a  bar  to  the 
grantor,  rendered  in  an  action  of  trespass  future  recovery  of  damages  for  the  saoie 
gitare  dauaum  upon  an  issue  joined  upon  injury ;  but  the  estoppel  precludes  par- 
a  plea  of  Uberum  UnemnUum,  and  the  plea  ties  and  privies  from  contending  to  the 
was  held  to  be  no  bar.  And  from  the  contrary  of  that  point,  or  matter  of  fact, 
opinion  delivered,  it  seems  that  the  judg>  which,  having  once  distinctly  been  put  in 
ment  upon  this  plea  would  have  been  the  issue  by  them,  or  by  those  to  whom  they 
same,  if  it  had  been  interposed  as  a  bar  are  privy,  in  estate  or  law,  has  been  on 
to  a  writ  of  entry.  And  in  Mallett  v.  Fox-  such  issue  joined,  solemnly  found  against 
croft,  1  StorVy  474,  it  was  heid  to  be  no  them.  It  was  so  held  in  Parker  v.  Leg- 
bar  to  a  wnt  of  right,  that  there  had  gett,  13  Rich.  L.  170.  EUmborough,  C  f., 
been  a  judgment  on  a  petition  for  parti-  Outram  v.  More  wood,  8  East,  866.  The 
tion  between  the  same  parties  in  favor  of  recovery  concludes  nothing  upon  the  ni- 
the  tenant,  upon  an  issue  joined  therein  terior  right  of  possession,  much  less  of 
on  the  sole  seisin  of  the  demandant.  But  property  in  the  land,  unless  a  question  of 
in  Dame  i;.  Wingate,  12  N.  H.  201,  it  was  that  kind  be  raised  by  a  plea  and  a  trav- 
directly  decided,  that  a  judgment  ren-  erse  thereon.  Id.  367.  And  a  recovery 
dered  in  an  action  of  trespass  guare  daw-  in  any  one  suit,  upon  issue  joined  on 
$ttm  upon  an  Issue  joined  on  a  plea  of  matter  of  title,  is  equally  conclusive  upon 
Uberum  tenemetUum,  is  a  bar  to  a  writ  of  the  subject-matter  of  such  title ;  and  a 
entry  for  the  same  premises.  And  Gil-  finding  upon  title  in  trespass  not  only 
ehritt,  J.,  said:  "  It  is  a  principle  well  estab-  operates  as  a  bar  to  the  future  recovery 
lished  in  the  law.  that  a  former  judgment,  of  damages  founded  on  the  same  inquiry, 
upon  a  point  directly  in  issue  upon  the  but  also  operates  bv  way  of  estoppel  to 
face  of  the  pleadings,  is  admissible  in  evi-  any  action  for  an  injury  to  the  same  sup- 
dence  against  the  parties  and  their  privies,  posed  right  of  possession.  Id.  364.  The 
in  a  subsequent  suit,  where  the  same  issue  upon  a  plea  of  libermn  tenementum 
point  comes  in  question.  Nor  is  it  mate-  raises  a  question  of  title.  Forsaith  v. 
rial  that  the  former  suit  was  trespass,  Clogston,  3  N.  U.  403."     See  also  Ben- 
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Court  of  the  United  States  (one  justice  dissenting)  has  held  that 
whatever  is  fairly  within  the  scope  of  the  pleadings  in  a  suit  is 

concluded  by  the  judgment,  (rr^  Again,  if  in  trover,  the 
*  782    question  turns  upon  the  *  validity  of  an  instrument  under 

which  title  to  the  chattels  is  claimed,  and  this  is  found  to  be 
fraudulent  and  void,  is  the  judgment  in  this  case  conclusive  as  to 
all  questions  of  property  or  title  between  the  same  parties,  under 
that  instrument,  and  in  relation  to  all  the  property  which  the 
instrument  purports  to  transfer  ?  Here,  too,  the  authorities  are 
directly  antagonistic.  («) 

So  far  as  we  can  venture  to  state  rules  which  may  determine 
these  difficult  questions,  we  should  say,  that  ^^  the  matter  in  issue  " 
is  either  that  which  the  record  and  the  pleadings  show  clearly  to 
be  so ;  or  else  a  question  which  extrinsic  evidence  shows  to  have 
been  actually  tried,  and  shows  also  to  have  been  absolutely  essen- 
tial to  the  case,  in  so  much  that  the  answer  to  it  decided  the  case, 
and  if  it  had  not  been  contested  the  case  could  not  have  been 
tried,  (m)  We  should  say,  that  the  judgment  in  the  supposed 
case  of  trover  should  not  be  conclusive  upon  the  questions  which 
might  be  raised  in  other  cases  as  to  the  validity  of  the  instru- 
ment, and  the  title  it  gave ;  and  we  should  incline  also  to  the 
opinion  that  the  judgment  in  the  supposed  case  of  trespass  qtutre 
clausum  should  be  no  bar  to  a  writ  of  entry.  («<)  It  cannot,  how- 
ever, be  denied,  that  the  present  tendency  of  the  law  is  to  permit 
parol  evidence  to  show  the  actual  grounds  on  which  the  judgment 
rested,  when  the  record  needs  not  and  does  not  exhibit  those 
grounds.  («ti)  And  also,  not  to  permit  the  former  judgment  to 
be  a  bar,  although  the  record  presents  the  claim,  if  no  testimony 

nett  V.  Holmes,  1  Dev.  &  Bat.  496.    In         {»)  See  King  v.  Chase,  15  N.  H.  9, 

some  States,  a  judgment  in  an  action  of  cited  mtpra,  n.  (t>),  and  Doty  v.  Brown,  4 

trespass  upon  the  issue  of  Uberum  tenemen-  Comst.  Vl,  cited  supra,  n.  (o). 
turn,  has  been  kdd  admissible  in  a  subse-         (m)  Where  a  seller  of  property  took 

quent  action  of  ejectment  between  the  sundry  notes  in  payment,  and  put  one  in 

same  parties.     See  Hoey  v.  Furman,  1  suit,  and  afterwards  another,  it  was  heid, 

Penn.  St.  295 ;  Kerr  v.  Chess,  7  Watts,  that  the    defendant   could    not    set  up 

871;  Foster  t;.  M'Divit,  8  id.  341,  849;  against  the  action  the  same  defences  he 

Meredith  v.  Gilpin,  0  Price,  146.    As  to  had  set  up  in  the  former.    Freeman  v. 

the  effect  of  a  judgment  in  ejectment,  Bass,  84  Ga.  355. 

as  regulated  by  the  Revised  Statutes  of         («f)  Newsome   v,   Graham,  10   B.  & 

Npw  York,. see  Beebee  v.  Elliott,  4  Barb.  C.  234 :   Barber  v.  Brown,  26  L.  J.  C. 

457.  41;   Clarance  v.  Marshall,  2  a  &  M. 

{rr)  Aurora  City  v.  West,  7  Wallace,  495. 
82.    See  also  Durant ».  Essex  Co.  7  Wal-         {su)  Sturtevant  v.  Bandall,  68  lie. 

lace,  107 ;  Beloit  v.  Morgan,  7  Wallace,  149. 
619;  Derby  v.  Jacques,  1  Clifford,  425; 
Jackson  v.  Lodge,  86  Cal.  28. 
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was  offered  in  relation  to  it,  and  the  question  was  not  submitted 
to  court  or  jury,  (sv) 

It  is  said  that  the  former  judgment  must  have  been  between  the 
same  parties ;  and  for  this  rule  there  seems  to  be  good  reason 
as  well  as  authority,  (t)  It  has  also  been  held,  as  was 
*  said,  that  the  same  parties  must  stand  in  the  same  posi-  *  733 
tion,  as  plaintiff  and  defendant  It  is  obvious  that  in  most 
cases  this  must  be  necessary  to  constitute  the  question  the  same ; 
and  it  is  only  then  that  the  rule  can  apply,  (t^)  It  may  be  stated, 
as  a  general  rule,  that  a  former^udgment  i&.iSQndUfii£S.J^ly 
against, parties  and  privies,  (uu)  ' 

A  party  cannot  avoid  the  effect  of  a  former  judgment,  by  chang- 
ing the  forum  from  the  equity  side  of  the  court  to  the  law 
side,  (fiv) 

It  may  be  added,  that  no  prior  judgment  is  a  bar  to  a  subse- 
quent action,  if  it  be  shown  that  the  judgment  was  obtained  by  a 
mistake  on  the  part  of  the  plaintiff,  which  prevented  him  from 
trying  the  question ;  as  an  error  in  respect  to  the  character  of  the 
action,  or  a  fault  in  the  pleading,  (t;)  And  it  has  been  held,  that 
a  foreign  judgment  does  not  merge  the  original  cause  of  action, 
and  cannot  be  pleaded  in  bar  of  an  action  founded  thereon,  (w) 


11 


In)  Burwell  v.  Knight,  61  Barb.  860. 

[t)  This  18  not  always  true ;  for  where 
a  caase  of  action  is  such  that  more  than 
one  may  sae,  a  judgment  in  an  action 
brought  by  one  is  a  bar  to  an  action  by 
the  other.  Thus,  if  a  consignor  sue  a 
carrier  for  goods,  and  the  latter  has  a 
Terdict  and  Judgment  on  a  plea  of  not 
guilty,  the  consignee  cannot  maintain 
another  action  for  the  same  goods.  Qreen 
V.  Clark,  6  Denio,  497.  So,  where  a 
plaintiff  may  bring  his  action  against 
either  of  two  persons,  as  for  instance 
against  the  sheriff  or  his  deputy,  for  the 
acts  of  the  deputy,  a  Judgment  in  favor 
of  either  would  be  a  bar  to  a  second  ac- 
tion for  the  same  cause  against  the  other. 
See  King  v.  Chase,  16  N.  H.  9.  And  in 
Parkhurst  v.  Sumnw,  23  Vt.  638,  it  was 
held,  that  all  matters  which  might  have 
been  urged  by  the  T>arty  before  the  ad- 
judication are  concluded  by  the  judg- 
ment as  to  the  principal  parties,  and  all 
privies  in  interest,  or  estate ;  and  among 

J»rivies  are  those  who  are  holden  as  bau 
or  the  party.    See  Davis  o.  Davis,  30 
Ga.296. 

(u)  See  ante,  pp.  «  724, «  726,  and  n. 

(mi)  Miller  v.  Johnson,  27  Md.  6. 


(uv)  Baldwin  o.  McCrae,  88  Oa.  060. 

(i;)  Agnew  V.  McElroy,  10  Smedes  & 
M.  662;  Johnson  v.  White,  18  Smedes  & 
M.  684.  The  former  decision  must  have 
been  on  the  merits,  or  the  ludgment 
must  be  such  that  it  might  have  been. 
Dixon  V,  Sinclair,  4  Vt.  864;  N.  E.  Bank 
V.  Lewis,  8  Pick.  118;  I^ane  v.  Harrison. 
6  Munf.  678;  M'Donald  v.  Rainor,  I 
Johns.  442 ;  Lampen  v.  Kedgewin,  1 
Mod.  207;  Knox  v.  Waldoborough,  6 
Greenl.  186 ;  Bridge  v,  Sumner,  1  Pick. 
871 ;  Mosbv  v,  WaU,  28  Miss.  81.  And 
where   judgment  was    rendered   in   re- 

E levin  against  a  plaintiff,  by  nonsuiting 
im  in  a  case  in  which  he  had  replevied 
a  vessel  alleged  to  be  his  by  virtue  of  a 
bottomrr  bond,  seixed  by  an  attaching 
officer,  it  was  held,  that  that  judgment 
to  be  good  in  bar  of  an  action  of  trover 
for  the  vessel  must  be  pleaded  and 
averred,  and  proved  to  have  been  upon 
the  merits,  and  to  have  been  rendered  in 
a  suit  between  privies  in  interest.  Oree> 
ley  V.  Smith,  8  Woodb.  &  M.  286. 

(w)  Lyman  v.  Brown,  2  Curds,  C.  C. 
669.  Where  there  was  a  confession  of 
judgment  by  members  of  a  firm  in  the 
absence  of  one  of  the  partners,  and 
without  his  consent,  and  the  judgment 
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And  that  if  there  be  now  a  defence  to  a  claim  which  could  not 
have  been  made  in  the  former  suit,  the  judgment  is  not  a 
bar.  (ww} 

A  foreign  judgment  will  be  deemed  valid  and  efiFectual  here, 
only  when  the  jurisdiction  oyer  the  case  was  complete,  the  merits 
of  the  case  investigated,  and  process  duly  served  on  the  defendant, 
of  a  full  equivalentof  personal  service,  (wx) 


SECTION  X. 


OP  SET-OPP. 


Where  two  parties  owe  each  other  debts,  connected  in  their  ori- 
gin or  by  a  subsequent  agreement,  the  balance  only  is  the  debt, 
and  he  to  whom  it  is  due  should  sue  only  for  that ;  and  if  he  sue 
for  more,  the  opposite  debt  may  be  offered  in  evidence  reducing 
the  claim  of  the  plaintiff  to  the  balance.    But  where  the  opposite 

debts  or  accounts  are  not  so  connected,  each  constitutes  a 
*  734    distinct  debt,  for  which  suit  may  be  brought.    Such  *  debts 

or  accounts  may,  in  many  cases,  be  balanced  by  $etting  off 
one  against  the  other,  at  law  or  in  equity.  The  law  of  setoff  is 
very  much  regulatedjujjjjjjjtgjn  this  country;  and  we  do  not 
propose  to  dwell  upon  the  special  provisions  of  any  of  the  State 
statutes.  But  these  generally  contain  many  principles  in  com- 
mon, and  although,  strictly  speaking,  setoff  may  not  be  a  part  of 
the  common  law,  (z)  yet  some  rules  and  principles  have  been 

was   subsequently  racated,   as   to   the  Stat.  2  Geo.  II.  c.  2%  §  18,  made  perpet- 

partner  who  had  not  consented,  and  as  tial  bj  8  Geo.  II.  c.  24,  §  4,  and  which, 

to  the  whole  firm  at  the  instance  of  the  with  some  modifications,  has  been  gener- 

Judgment  creditors,  it  was  held,  that  the  ally  adopted  in  the  United  States  (see 

debt  for  which  judsment  had  been  con-  Meriwether  v.  Bird,  9  Ga.  694),  proTides, 

fessed  was  reYiyed,  notwithstanding  a  "  that  where  there  are  mntnal  debts  be- 

receipt  in  full  had  been  given  therdor.  tween  the  plaintiff  and  defendant,  or,  if 

Clark  V,  Bowen,  22  How.  270.  either  party  sue  or  be  sued  as  ezecntor 

{ww)  Smith  V,  McCIuskey,  46  Barb,  or  administrator,  where  there  are  mutoal 

610.  debts  between  the  testator  or  intestate 

{wx)  Bischoff  r.  Wetherell,  9  Wall,  and  either  party,  one  debt  may  be  set 

812 ;  De  Cosse  Brissac  v.  Rathbone,  90  against  the  other ;  and  such  matter  may 

L.  J.  Kzch.  238 ;  Robertson  v.  Struth,  6  be  given  in  evidence  upon  the  general 

Q.  B.  941 ;  Vanquelin  v,  Boward,  33  L.  J.  issue,  or  pleaded  in  bar,  as  the  nature 

('.  78 ;  Buchanan  v.  Rucker,  9  East,  192 ;  of  the  case  shall  require,  so  as  at  the 

Simpson  v,  Fogo,  29  L.  J.  C.  067 ;  Scott  time  of  his  pleading  the  general  issue, 

V.  Pilkington,  31  L.  J.  Q.  B.  81.  where  any  such  debt  of  the  plaintiff,  his 

(x)  The  defence  of  setoff,  strictly  so  testator  or  intestate,  is  intended  to  be 

cailea,  is  purely  the  creature  of  statute,  insisted  on  in  evidence,  notice  shaU  be 
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established  bj  usage  and  adjudication.  And  it  maj  be  said  that 
courts  of  equity  will  generally  extend  the  doctrine  of  set-off  be- 
yond the  law,  where^  peculiar  equities  exist  between  the  parties, 
calling  for  this  relief,  (xx)  ^ 

The  law  of  set-off  is  quite  similar  to  the  ctympenmtixm  of  the  civil 
law ;  (y)  not,*  as  we  think,  because  it  is  borrowed  from  it,  but  be- 
cause both  rest  on  similar  principles  of  common  sense  and  common 
justice.  And  although  in  the  details  they  differ  much,  the  civil 
law  doctrines  can  be  applied  to  the  law  of  setoff,  not  only  for  gen- 
eral, but  sometimes  for  particular  illustration. 

Set-off  has  been  well  defined,  as  a  mode  of  defence  by  which  the 
defendant  acknowledges  the  justice  of  the  plaintiff's  demand,  but 
sets  up  a  demand  of  his  own  against  the  plaintiff,  to  counterbal- 
ance it  in  whole  or  in  part,  (z) 

A  demand  founded  on  a  judgment  may  be  set  off,  or  upon  a  con- 
tract, if  it  could  be  sued  in  indebitatus  assumpsit,  debt,  or  cove^ 
nant.  (a)    But  if  it  arise  ex  delicto^  and  can  be  sued  only 
*  in  trespass,  replevin,  or  case,  it  is  not  in  general  cai 
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of  set-off;  (6)  nor  is  it  if  recoverable  only  by   bill  in 
equity,  (e)    And  it  is  held  that  in  an  action  for  compensation  for 
work  done  under  contract,  damages  for  imperfect  execution  _of  the 
work  cannot  be^s^t-Off-  (c^) 

Courts  usually  permit  judgments  to  be  set  off  against  each  other, 
on  motion^  when  such  set-off  is  equitable,  even  if  the  parties  are 
not  the  same,  (d)  whether  the  statute  expreBdy  allow  this  or  not ; 


f^ven  of  the  particular  sum  or  debt  so 
intended  to  be  insisted  on,  and  upon 
what  acconnt  it  became  dae,  or  other- 
wise such  matter  shall  not  be  allowed  in 
evidence  upon  sach  general  issue."  Tlie 
object  of  these  statutes  was  to  prevent 
cross-actions  between  the  same  parties. 
Isberg  V.  Bowden,  8  Exch.  862,  22  Eng. 
L.  &  Eq.  551 ;  WalUs  v.  Bastard,  4  De  G., 
M.  &  Q.  251,  81  Eng.  L.  &  £q.  175. 
Courts  of  equity  have  power  at  common 
law,  independent  of  any  statute,  to  order 
a  set-off  of  debts  in  certain  cases.  See 
2  Story's  £q.  Jur.  ch.  88. 

(xx)  Lee  v.  Lee,  81  Ga.  26. 

(y)  Domat,  pt.  1,  b.  4,  tit  2,  §  1 ;  1 
Ersk.  Ins.  b.  8,  tit  4,  §  5 ;  Pothier,  Traittf 
des  Obligations,  pt.  8,  ch.  4.  It  has 
frequently  been  said  in  America,  that  as 


the  doctrine  of  set-off  was  borrowed 
from  the  civil  law,  it  should  be  inter- 
preted by  the  same  principles  of  con- 
struction. See  Meriwether  v.  Bird,  9  Ga. 
594;  per  Kent^  J.,  in  Carpenter  v.  But* 
terfleld,  8  Johns.  Css.  155. 

(z)  Barbour  on  Set-off,  p.  17. 

(a)  Hutchinson  v.  Sturg^,  Willes, 
261;  Howlet  v.  Strickland,  Cowp.  56; 
Dowsland  v.  Thompson,  2  W.  Bl.  910. 

(h)  Huddersfield  Canal  Co.  v.  Buck- 
ley, 7  T.  R.  45 ;  Sapsford  v.  Fletcher,  4 
T.  R.  512;  Bull.  N.  P.  181 ;  Freeman  v.  Hy- 
ett,  1  W.  Bl.  894 ;  Dean  v.  Allen,  8  Johns. 
890 ;  Gibbes  v.  Mitchell,  2  Bay,  851. 

(c)  Gilchrist  p.  Leonard,  2  BaUey, 
135  ;  Sherman  v.  Ballon,  8  Cowen,  304. 

(ec)  Cardell  v.  Bridge,  12  Gray,  60. 

(d)  Barker  r.  Braham,  8  Wilson,  896 ; 


^  Thus  the  liability  of  the  defendant  for  rents  of  premises  owned  by  the  plsintiff,  but 
withheld  until  the  determination  of  the  defendant's  right  of  dower  in  other  premises,  can, 
in  equity,  be  set  off  against  her  claim  for  dower  out  of  the  plaiutiff*s  premises.  Doane 
V.  Walker,  101  111.  628. 
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but  it  18  a  matter  within  their  discretion,  (e)  and  is  determined  bj 
the  justice  of  the  case.  Therefore  it  will  not  be  permitted  a^^ainst 
a  bond  fide  assignee  for  value.  (/)  Nor  if  the  defendant  is  in  exe- 
cution on  the  judgment,  (g)  for  that  is,  in  general,  a  satisfaction 
of  it.  Or  if,  having  been  imprisoned,  he  has  been  discharged  by 
his  creditor,  even  if  it  was  not  the  intention  of  the  creditor  to  dis- 
charge the  debt.  (A)  But  if  he  escapes,  or  is  released  from  impris- 
onment under  an  insolvent  act,  which  does  not  discharge  the  debt, 
the  judgment  may  be  set  off.  (t)  And,  in  the  exercise  of  their 
discretion,  courts  usually  permit  the  judgments  recovered  in  other 

courts  to  be  set  off.  (/)  And  not  only  the  original  judg- 
*  736    ment  creditor  may  so  *  use  it,  but  an  absolute  assignee  for 

value  may  make  this  use  of  the  judgment,  (le)  Nor  is  it  ma- 
terial on  what  ground  of  action  the  judgment  was  founded.  And  if 
the  judgment  which  it  is  desired  to  set  off  can  be  enforced  by  him 
who  would  so  use  it,  against  the  party  who  has  the  judgment  to  be 
satisfied  by  the  set-off,  this  is  sufiicient ;  and  therefore  it  is  not 
necessary  that  the  judgments  be  in  the  same  rights,  or  that  the 
parties  on  the  record  be  the  same.  (J)  So  costs  may  be  set  off, 
either  against  costs  alone,  or  against  debt  and  costs,  (m)    After 

Dennie  v.  Elliott,  2  H.  Bl.  687 ;  Schenoer-  Geoghagan,  3  Bibb,  233;  Smith  v.  Low- 
born   V.  SchermeHiom,  3   Caines,  190;  den,  1  &ndf.  690. 

Brewertonv.  Harris,  IJohna.  146 ;  Turner         (/)  Makepeace   v.  Coates,    8   Mast, 

v.  Satterlee,  7  Cowen,  481 ;  Story  v,  Pat-  461 ;  Holmes  v.  Robinson,  4  Ohio,  90. 
ten,  3  Wend.  381 ;  Graves  v.  Woodbury,  4  {g)  Bumaby's  case,  Stra.  668 ;  Foster 

Hill,  669 ;  Goodenow  v.  Buttrick,  7  Mass.  v.  Jackson,  Hob.  62 ;  Horn  v.  Horn,  Amb. 

140;  Makepeace  v.  Coates,  8  Mass.  461;  79;  Cooper  r.  Bigalow,  1   Co  wen,  66; 

Barrett  v.  Barrett,  8  Pick.  342;  Gould  v.  Taylor  v.  Waters,  6  M.  &  S.  108 ;  Jaques 

Parlin,  7  Greenl.  82;  Wright  v.  Cobleigh,  v.  Withy,  1  T.  R.  667.    But  see  Peacock 

3  Foster,  32.    In  this  last  case  it  was  v.  Jeffrey,  1  Taunt  426 ;  Simpson  v,  Han- 

held:  1.  That  courts  of  law  have  power  to  ley,  1  M.  &  S.  696 ;  Kennedy  v.  Duncklee, 

set  off  mutual  judgments.    2.  The  set-  1  Gray,  66. 

off  is  made  between  the  real  and  equita-         (A)  Poucher  v,  Holley,  3  Wend.  184 ; 

ble  owners  of  the   Judgment,  and  not  Tates  o.  Van  Rensselaer,  6  Johns.  864. 
between  the  nominal  parties.    3.  If  the         ii)  Cooper  v.  Bigalow,  1  Cowen,  206^ 
defendant,  against  whom  a  judgment  is  \j)  Ewen  v.  Terry,  8  Cowen,  126; 

recovered,  is  the  assignee  and  equitable  Schermerhorn  v,  Schermerhom,  3  Caines, 

owner  of  an  ascertained  part  of  a  judg-  190;  Duncan  v.  Bloomstock,  2  McCord, 

ment  recovered  against  the  plaintiff;  in  318 ;   Noble   v.  Howard,  2  Hayw.   14 ; 

the  name  of  another  person,  that  part  Best  v.  Lawson,  1  Miles,  11;  Barker  p. 

may  be  set  off   against  the  plaintiff's  Braham,  2  W.  Bl.  866,  8  Wilson.  896; 

Judgment.    4.  The  application  to  set  off  Hall  v,  Ody,  2  B.  &  P.  28;  Simpson  t». 

udgments  must   be   had  in  the  court  Hart,  1    Johns.  Ch.  91,  14  Johns.  63; 

where    the    judgment    was    recovered  Bristowe  v.  Needham,  7  Man.  &  G.  648; 

against  the  party  who  makes  the  appl>'  Brewerton  v.  Harris,  1  Johns.  144. 
cation.     6.    To  authorize   a  set-on   of         [k)  Mason  v,  Knowlson,  1  Hill.  218. 
judgments  it  is  not  necessary  that  either         (/)  Hutchins  p.  Riddle,  12  N.  H.  464 ; 

of  the  suits  shall  be  pending.  Shapley  v.  Bellows,  4  N.  H.  361 ;  Goode- 

(e)  Bums  v.  Thomburgh,  3  Watts,  78 ;  now  v.  Buttrick,  7  Mass.  140;  Dennie  v. 

Tolbert  v,  Harrison,  1  Bailey,  699;  Coze  EUiott,  2  H.  Bl.  687. 
r.   State  Bank,  3  Halst.  172;   Scott  v.  (m)  Nunez   r.  Modigliani,  1  H.  Bl. 

Rivers,  1  Stew.  &  P.  24;  Davidson  v,  217.    The  old  practice  was  otherwiM. 
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Borne  fluctuations,  it  seems  to  be  settled  as  the  better  opinion,  that 
this  set-off  will  be  made  without  regard  to  the  attorney's  lien,  on 
the  ground  that  this  extends  only  to  the  net  amount  due  after  the 
equities  between  the  parties  are  adjusted,  (n) 

Judgments  will  be  set  off  on  motion^  because  the  question  on  *" 
which  they  depend  has  oeen  tried  and  settled,  and  the  claim  estab- 
lished, or  admitted.  (0)    But  other  claims  than  those  resting  on 
iudinnents  must  hft  plftj^d^d^r  ^IftH  in  such  manner  as  the  stat- 
utes or  rules  of  court  direct,  with  sufficient  notice  for  the 
*  plaintiff  to  deny  and  contest  them  if  he  chooses  to  do  so.    *  737 
For  not  even  the  amount  of  a  note  will  be  set  off,  unless 
the  plaintiff  had  the  opportunity  to  contest  it,  nor  even  the 
amount  of  a  verdict  recoyered,  for  it  may  be  that  tlus  will  be  set 
aside.  (/>) 

The  amount  due  on  the  condition  of  a  bond  may  generally  be 
pleaded  in  setoff,  but  not  the  penalty ;  for  this  may  be  reduced 
both  at  law  and  in  equity.  (9)  ^    But  if  the  full  amount  of  a  bond 


See  Butler  r.  Innevs,  2  Stra.  891.  But 
the  rule  stated  in  the  text  is  now  firmly 
established.  James  v.  Raggett^  2  B.  & 
Aid.  776 ;  Thrustout  v.  Craf ter.  2  W.  BL 
826;  Howell  v,  Harding,  8  East,  262; 
JjAng  V.  Webber,  1  Price,  376 ;  Hard  v. 
Fogg,  2  Foster,  08.  But  if  this  setoff  of 
costs  is  sought  by  motion  to  the  court,  it 
will  be  granted  or  not,  according  to  the 
justice  of  the  case.  Gihon  v.  Fryatt,  2 
Sandf.  638.  In  Mc  Williams  v.  Hopkins, 
1  Whart.  275,  it  was  held,  that  judgment 
for  costs  obtained  against  an  administra- 
tor plaintiff  in  the  District  Court  for  the 
Citv  and  County  of  Philadelphia,  and 
assigned  by  the  defendant  there  to  A, 
cannot  be  set  off  against  a  judgment  for 
damages,  obtained  by  such  administrator 
against  A  in  the  Supreme  Court. 

(n)  Roberts  i;.  Mackoul,  cited  in 
Thrustout  V.  Craf  ter,  2  W.  Bl.  820; 
Schoole  V.  Noble,  1  H.  Bl.  23 ;  Nunez  v, 
Modigliani,  1  H.  Bl.  217 ;  Vaughan  v.  Da- 
vies,  2  H.  Bl.  440;  Dennie  v.  Klliott,  2 
H.  Bl.  587 ;  Hall  p.  Ody,  2  B.  &  P.  28 ; 
Emdin  v,  Darley,  4  B.  &  P.  22 ;  Lane  v. 
Pearce,  12  Price.  742,  752;  Taylor  v. 
Popham,  15  Ves.  72 ;  Ex  parte  Rhodes, 
id.  530;  Mohawk  Bank  v.  Burrows,  6 
Johns.  Ch.  817 ;  The  People  v.  New  York 
Common  Pleas,  13  Wend.  649 ;  Spence  v. 
White,  1  Johns.  Caa.  102 ;  Porter  v.  Lane, 


8  Johns.  357 ;  Kartin  v.  Hawks,  15  Johns. 
405.  But  see  Mitchell  v.  Oldfleld,  4  T.  R. 
128;  Randle  v.  Fuller,  6  T.  R.  456;  Glais- 
ter  V.  Hewer,  8  T.  R.  69 ;  Read  v.  Dun- 
per,  6  T.  R.  361 ;  Middleton  v.  HiU,  1  M. 
&  S.  240 ;  Harrison  v,  Bainbridge,  2  B.  & 
C.  800 ;  Shapley  o.  Bellows,  4  N.  H.  353 ; 
Dunklee  v.  Locke,  13  Mass.  525;  Barrett 
V.  Barrett,  8  Pick.  342 ;  Ainslie  v.  Boyn- 
ton,  2  Barb.  258;  Rider  v.  Ocean  Ins.  Co. 
20  Pick.  250.  And  see  note  to  Schermer- 
horn  V.  Schermerhom,  3  Caines,  190. 

(o)  And  it  is  only  such  a  judgment 
that  can  be  set  off  on  motion.  1  he  judg- 
ment must  be  oondusive  upon  the  party, 
rendered  in  a  court  which  had  jurisdic- 
tion, and  the  decision  must  have  been 
final,  and  not  appealed  from.  See  Harris 
V.  Palmer,  5  Barb.  105;  The  People  v. 
Judges,  6  Cowen,  598.  And  see  WiUard 
V.  Fox,  18  Johns.  497;  Weathered  v. 
Mays,  1  Texas,  472. 

(p)  Bagg  r.  Jefferson,  C.  P.  10  Weed. 
615  ;  Cobb  v.  Haydock,  4  Day,  472. 

iq)  Burgess  v.  Tucker,  5  Johns.  105 ; 
Nedriffe  v.  Hogan.  2  Burr.  1024.  Dam- 
ages arising  from  the  breach  of  corenant 
in  a  deed  of  real  estate,  may  be  set  off  in 
cases  where  the  amount  of  such  dam- 
ages may  be  ascertained  by  a  mere  com- 
putation. Drew  V.  Towle,  7  Foster, 
412. 


] 


^  A  demand  against  the  obligee  of  a  bond  obtained  by  the  obligor  after  notice  of  an 
assignment  by  the  obligee,  u  not  a  matter  of  setoff  against  the  assignee.  George  9 
Tate,  102  U.  S.  564. 
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is  agreed  upon  as  liquidated  damages,  it  may  be  set  off.  (r)    Unli<}- 
uidated  damages  camiot  be  set  off,  (tr) 

A  dej^t  canuot  t>e  set  off  to  an  action  unlet^ft  it  waa  <^ne  whpn 
the  action  was  brought,  (ri)  Thus,  it  is  held  that  a  demand  barred 
by  the  statute  of  limitations  and  revived  by  a  new  promise,  cannot 
be  set  off  to  an  action  brought  while  the  bar  existed,  (r^)  And  it 
is  held  that  there  can  be  no  net-oS  against  a  set-off,  (^ru) 

One  important  and  very  general  principle  in  the  law  of  set-off 
is,  that  the  demand  must  be  due  to  the  party,  or  the  claim  must 
be  possessed  by  him,  in  hU  own  right  (»)  ^  But  this  may  be,  either 
as  ongmalcreditor  or  payee,  or  as  owner  by  assignment.  It  seems 
indeed  to  be  settled,  that  debts  held  in  the  right  of  another  can  be 
set  off  neither  at  law  nor  in  equity.  But  a  question  sometimes 
exists  as  to  the  application  of  this  rule.  Whether  a  party  holds  a 
claim  or  debt  for  this  purpose  in  his  own  right  may  perhaps  be 
determined  by  two  tests :  he  so  holds  it,  if,  first,  he  can  sue  for  it 
in  his  own  name,  without  setting  forth  as  the  foundation  of  his 
right  some  representative  or  vicarious  character ;  and,  secondly, 
if,  having  sued  for  and  recovered  the  debt,  he  would  have  a  right 
to  use  it  at  his  own  pleasure,  and  for  his  own  benefit,  or  has  a 
valid  lien  on  it  for  his  own  security.  The  rights  to  the  two  de- 
mands,  one  of  which  is  to  be  balanced  against  the  other  by  8etK)ff^ 
musTbe  similar  rights.  Thus,  if  an  executor  sues  as  executor, 
the  'detenclant  may  set  off  a  debt  due  from  the  testator ;  (t)  if  he 
sues  for  a  cause  of  action  accruing  qfter  the  testator's  death,  and 
does  not  describe  himself  as  executor,  the  defendant  cannot 
*  788    set  off  a  debt  due  to  him  from  *  the  testator ;  (u)  he  cannot 

(r)  Fletcher  p.  Dyche,  2  T.  R.  32;  {t)  But  if  the  defendant  has  purchased 

Duckworth  v.  Alison,  1  M.  &  W.  412.  a  debt  against  an  intestate,  n'/ice  his  dratA, 

{rr)  Grimes    v.   Reese,  30    Ga.  330 ;  it  has  been  heid,  that  he  cannot  set  it  off 

Corey  v,  Janes,  16  Qraj,  543.    But  it  is  against  an  action  by  the  administrator  to 

said  that  unliquidated  damages  growing  recoTer  a  debt  due  the  intestate.    Root 

out  of  the  contract  sued  on,  may  be  set  t*.  Taylor,  20  Johns*  137  ;  Whitehead  r. 

off,  in  De  Forest  v.  Oder,  42  111.  600.  Cade,  1  How.  (Miss.)  9d. 

(rs)  Henry  v.  Butler,  32  Conn.  140.  (u)  Kilvington  v.  Stevenson,  Willes, 

(rt)  Lee  v.  Lee,  81  Ga.  26.  264,  note;   Tegetmeyer  v.  Lumley,  id.; 

{ru)  Russell  v.  Miller,  64  Penn.  St.  Schofleld  v,  Corbett,  6  Mev.  &  Man.  627  ; 


164.  Houston    v,   Rolwrtson,   4    Camp.  342; 

Eng.  L. 
need  the  citation  of  adjudged  cases.  &  £q.  665 ;   Mercein  v.  Smith,  2  Hill, 


(s)  This  is  too  uniyersally  settled  to     Watts  v.  Rees,  9  Exch.  606,  26  Eng.  L. 


^  In  an  action  by  the  payee  of  a  joint  and  several  note  against  one,  who,  to  the 
knowledge  of  the  payee,  jomed  in  it  as  a  surety  onlv,  it  is  competent  to  the  surety,  by 
way  of  equitable  derence,  to  plead  a  special  plea  o^  a  set-off  due  from  the  payee  to  t^ 
prinripal,  arising  out  of  the  same  transaction  out  of  which  the  liability  of  the  surety 
nrose.  Bechervaise  v.  Lewis,  L.  R.  7  C.  P.  372.  A  claim  of  the  maker  against  the 
pavee  of  a  note  at  maturity  can  be  set  off  in  an  action  by  one  to  whom  the  note  was 
indorsed  after  maturity.    Robinson  v.  Perry,  73  Me.  168. 

876 


CH.  III.] 


DEFENCES. 


738 


himself  set  off  a  debt  due  to  him  personally  against  a  claim 
on  the  estate  of  the  testator  made  against  him  as  executor ;  (t;) 
nor  if  he  be  sued  for  his  own  debt  can  he  set  off  a  debt  due  him  as 
executor,  (w^  So  a  debt  due  to  a  man  in  right  of  his  wife  cannot 
be  set  off  in  an  action  against  him  on  his  own  bond,  (x)  Nor  can 
a  debt  contracted  by  the  wife,  before  marriage,  be  set  off  in  an 
action  brought  by  the  husband  alone  ;  (y)  ^  unless  he  has  by  his 
promise  to  pay  it  made  it  his  own  debt.  So  in  a  suit  either  at  law 
or  in  equity  against  partners,  the  demand  of  one  of  the  defendants 
against  the  plaintiff  cannot  be  set  off.  (O    And,  in  general,  joint 


210;  Fry  o.  Eyans,  8  Wend.  690;  Dale 
p.  Cook,  4  Johns.  Ch.  13 ;  Colby  v.  Colby, 
2  N.  H.  419 ;  Wolfersberger  v,  Bucher, 
10  S.  &  R.  10;  Brown  v.  Garland,  1 
Wash.  Va.  221;  Rapier  o.  Holland, 
Minor,  17d;  Burton  u.  Chlnn,  Hardin, 
252;  Mellen  v.  Boarman,  13  Sinedes  & 
M.  100;  Shaw  v.  Gookin.  7  N.  H.  16. 
And  see  Stuart  v.  Commonwealth,  8 
Watts,  74.  In  an  action  by  an  executor, 
a  legacy  bequeathed  the  defendant  can- 
not be  set  on,  althougli  the  executor  has 
funds  to  pay  the  legacy.  Robinson  v. 
Robinson,  4  Harring.  (Del.)  418;  Sor- 
relle  v.  Sorrelle.  6  Ala.  245.  But  if  the 
executor  is  sued  for  a  debt  due  from  his 
testator  in  his  lifetime,  he  may  set  off  a 
debt  which  has  accrued  due  from  the 

Slamtiff  to  him  as  executor  since  the 
eath  of  the  testator.  Mardall  v.  Thel- 
luson.  18  Q.  B.  857,  14  Eng.  L.  &  Eq.  74. 
So  where  an  executor  is  sued  for  a  debt 
created  by  himself  as  executor,  he  may 
set  off  a  debt  due  from  the  plaintiff  to 
the  testator  in  his  lifetime.  Blakesley  v, 
Smallwood,  8  Q.  B.  538. 

(o)  Nor  rtos  verm.  Grew  v.  Burditt, 
0  Pick.  2S5;  Snow  v.  Conant,  8  Vt  308; 
Cummings  v,  Williams,  5  J.  J.  Marsh. 
381 ;  Banton  v.  Hoomes,  1  A.  K.  Marsh. 
19;  Harbin  v.  Levi,  6  AU.  899.  In  an 
action  against  an  executor  to  recover  a 
legacy  given  to  the  plaintiff's  wife,  the 
executor  may  set  ofE  a  bond  given  by 
the  plaintiff  himself  to  the  testotor  in  his 
lifetime.  Low  man's  Appeal,  3  Watts  & 
S.  849. 

{w)  Thomas  v.  Hopper,  6  Ala.  442. 

(r)  Paynter  v.  Walker.  Bull.  N.  P. 
179.  In  an  action  by  husband  and  wife, 
for  a  legacy  left  to  the  wife  "for  her 
own  use,'*  the  executor  cannot  set  off  a 


debt  due  from  the  husband  to  the  testa- 
tor in  his  lifetime.  Jamison  v,  Brady, 
6  S.  &  R.  4m.  Otherwise,  if  the  legacy 
is  given  to  the  wife  not  to  her  separate 
use.  Lowman's  Appeal,  3  Watts  &  S. 
349.  Neither  can  the  husband's  debt  be 
set  off  against  the  wife's  distributive 
share  of  her  father's  estate,  when  the 
parties  have  been  divorced ;  and  although 
such  divorce  was  after  the  intestate's 
death.  Fink  p.  Hake,  6  Watts,  131.  In 
a  suit  by  husband  and  wife  for  rent  of 
the  wife  s  premises,  the  defendant  may 
set  off  a  aemand  against  the  husband 
alone.  Ferguson  v,  Lothrop,  15  Wend. 
625.  But  see  Naglee  v,  Ingersoll,  7  Penn. 
St.  185,  where  it  was  heEi,  that  a  debt 
due  by  a  husband,  or  one  which  he  had 
agreed  to  pay,  could  not  be  set  off  against 
a  claim  for  rent  due  to  his  wife's  sepa- 
rate estate,  although  she  had  authorised 
him  to  receive  the  rents  without  account- 
ing. 

(y)  Burrough  v.  Moss.  10  B.  &  C.  558; 
Wood  i;.  Ackers,  2  £sp.  594. 

(z)  The  decisions  are  uniform  that  a 
joint  debt  cannot  be  set  off  against  a 
separate  debt,  nor  vice  vena.  Woods  v. 
Carlisle,  6  N.  H.  27 ;  Walker  v,  Leighton, 
11  Mass.  140 :  Howe  v,  Sheppard,  2  Sum- 
ner, 409 ;  M'Dowell  v.  Tyson,  14  8.  &  R. 
300;  Bibb  v,  Saunders,  2  Bibb,  W;  Armi- 
stead  V,  Butler,  1  Hen.  &  Munf.  176; 
Palmer  v.  Green,  6  Conn.  14;  Emerson 
V.  Baylies.  19  Pick.  59 ;  Warren  v.  Wells, 
1  Met  80.  And  see  Grant  r.  Royal  Exch. 
Ass.  Co.  5  M.  &  S.  439.  If  there  is  an 
exprea$  agreement  with  a  person  dealing 
with  a  firm,  that  the  debts  severally  due 
from  the  members  of  the  firm  to  that 
person  shall  be  set  off  against  any  de- 
mands which  the  firm  may  have  Jointly 


^  The  defendant  held  as  collateml  security  a  policy  on  the  life  of  the  plaintiff's 
husband,  for  the  surrender  of  which  the  plaintiff  agreed  to  pay  him  her  nasband's 
indebtedness.  Held,  that  sorh  indebtedness  could  be  set  off  afrainst  a  note  for  money 
lent  to  the  defendant ;  the  plaintiff's  allowance  from  her  hnsband's  estate  being  derived 
solely  from  this  policy.    Borchsentns  o.  Canatson,  100  111.  82. 
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and  separate  debts,  or  debts  arising  from  and  resting^  upon  di£Fer- 

en^iphts,  cannot  be  set  oflF^one  against  the  other,  (zz) 
*  739  *  It  sometimes  happens  that  a  demand  may  be  set  off,  due 
from  the  person  actually  and  beneficially  interested  in  the 
suit,  although  it  is  brought  for  his  benefit  by  one  who  has  the  legal 
interest,  and  is  therefore  plaintiff  of  record,  but  has  no  other  inter- 
est, (a) 

If  there  is  more  than  one  defendant,  neither  one  can  set  off  a 
demand  due  to  himself  alone,  but  all  may  set  off  demands  due  to 
all  jointly.  Nor  can  a  single  defendant  set  off  a  debt  due  to  him 
from  a  part  only  of  two  or  more  plaintiffs.  (6) 

No  demand  can  be  pleaded  in  set-off,  unless  it  be  reasonably 
certain.  But  this  is  meant  to  exclude  only  those  cases  in  which 
a  jury  must  determine  the  amount  of  damages  by  their  own  esti- 
mate or  opinion,  and  not  those  in  which  they  can  ascertain  ^the 
amount  by  mere  calculation,  if  they  find  the  claim  valid.  In  gen- 
eral, demands  may  oe  set  off,  which  are  for  liquidated  damages  ; 
meaning  thereby  when  their  amount  is  specific,  or  is  directly  and 
distinctly  ascertainable  by  calculation ;  and  also  all  those  which 
usually  may  be  sued  for  and  recovered  under  the  common 
counts.  ((?)  ^ 

on  him,  such  agreement  is  binding,  and  some  States  are  different.    Bat  in  an 

tlie  set  off  may  be  allowed.    Kinnerly  v.  action  against  principal  and  surety,  for 

Hossack,  2  Taunt  170 ;  Hood  v.  Riley,  the  default  of  the  principal,  a  debt  from 

8  Green,  127.     See  Lovel  v,  Whitridge,  the  plaintiff  to  the  principal  alone  has  in 

1  McCord,  7 ;  Evemghim   v.  Ensworth,  some  cases  been  allowed  to  be  set  off. 

7  Wend.  326.    So,  if  the  surviving  part-  Brundridge  v.  Whitecomb,  1    D.   Chip. 

ner  sue  for  a  debt  due  the  firm,  the  de-  180;  Crist  v.  Brindle,  2  Rawle,  121.    See 

fendant  may  set  off  a  debt  due  from  such  Lynch  v.  Bragg,  18  Ala.  778 ;  Mahurin 

a  partner  alone.     Holbrook  v.  Lackey,  13  v.  Pearson,  8  S.  H.  589 ;  Prince  r.  Fuller, 

Met.  182.    But  see  Meader  v.  Scott,  4  34  Maine,  122.    And  such  was  the  civil 

Vt.  26 ;  Lewis  v.  Culbertson,  11  S.  &  R.  48.  law.    2  Story's  £q    Jur.  §  1442      But 

{zz)  Brewer  v,  Norcross,  2  Green,  219.  see  Warren  v.  Wells,  1  Met.  80 ;  Walker 

(a)  See    Campbell    t*.    Hamilton,    4  v.  Leighton,  11  Mass.  140.     So,  where  a 

Wash.  C.  C.  02.  But  see  infra,  nn.  (;>),  {q).  tax   collector  gives  a  joint  and  several 

(6)  Ross  V,  Knight,  4  N.  H.  23d ;  Hen-  bond  to  a  town,  with  sureties,  and  then 

derson  v,  Lewis,  9  S.  &  R.  379 ;  Banks  r.  sues  the  town  in  his  own  name,  on  an 

Pike,  16  Me.  268 ;  Fuller  v,  Wright,  18  order  of  the  town  to  him,  the  town  may 

Pick.  403;  Watson  v.  Hensel,  7  Watts,  set  off  money  which  the  plaintiff   has 

344  ;  Archer  v.  Dunn,  2  Watts  &  S.  327 ;  received  and  not  paid  over  in  breach  of 

Trammell  v,  Harrell,  4  Pike,  602 ;  Jones  his  bond.     Donelson  v.  Colerain,  4  Met, 

V    Gilreath.  6  Ired.  338;  Vose  v,  Phil-  430. 

brook,  3  Story,  385.    The  statutes  in  (c)  This  rule  arises  from  the  words  of 

*  Under  a  clause  in  a  policy  of  insurance  that  the  "  loss  shall  he  paid,"  "  the  amount 
of  the  premium  note  "  "  biinp:  first  deducted,"  the  insured,  when  sued  upon  the  note,  can 
set  off  a  loss  under  the  policy.  Columbian  Ins.  Co.  v.  Bean,  113  Mass.  541.  See 
Osgood  w.  De  Groot,  36  In.  Y.  348.  But  a  claim  for  services  for  so  much  as  they  were 
reasonably  worth  cannot  be  set  off.  Bell  v.  Ward,  10  R.  I.  501.  In  Massachnse'ts,  bv 
statute,  a  demand  for  money  paid  cannot  be  set  off,  unless  it  is  for  a  sum  that  u  liqui- 
dated, or  one  that  mav  be  ascertained  bv  calculation.    Taft  t*.  Larkin,  123  Mass.  598- 
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♦  It  may,  perhaps,  be  doubtful,  when  compenflation  for  *  740 
part  performance  of  a  contract  may  be  set  off  against  an 
action  for  breach  of  the  contract,  and  when  it  should  rather  be 
given  in  evidence  by  way  of  reduction,  or  when  it  can  only  be  used 
as  the  ground  of  a  cross-action,  (d)  This  must  depend  upon  the 
circumstances  of  the  case,  and  upon  the  provisions  of  the  statute 
in  the  State  where  the  action  is  tried. 

Set-off  should,  however,  be  discriminated  from  reduction  and  re- 
caupment;  to  both  of  which  it  bears  much  analogy,  and  with  either 
of  which  it  may  be  so  mingled  by  the  facts  of  a  case  as  to  make  it 
difficult  to  say  in  which  of  these  forms  the  opposing  demand  should 
be  brought  against  the  plaintiff's  action.  In  general,  a  defendant 
may  deduct  from  the  plaintiff's  claim  all  just  demands  or  claims 


the  statute  before  cited,  that  a  set-off 
is  allowed  in  cases  of  matual  deUSf  i.  c, 
claims  in  the  nature  of  a  debt ;  and  the 
same  rale  is  applied  to  both  parties. 
For  if  the  sait  is  brought,  not  for  a  debit 
but  for  unliquidated  damages,  no  defence 
of  set-off  can  be  allowed.  Hardcastle  v. 
Netherwooil,  6  B.  &  Aid.  d3,  which  was 
an  action  for  not  indemnifying  tlie  plain- 
tiff for  paying  the  defendant's  own 
proper  debt;  Hutchinson  v,  Reid,  8 
Camp.  829,  for  not  accepting  a  bill  of 
exchange ;  Birch  o.  Depeyster,  4  Camp. 
886,  against  an  agent  for  not  account- 
ing; Gillingham  v.  Waskett,  18  Price, 
4^,  for  not  replacing  stock  according  to 
agreement;  Warn  v,  Bickford,  7  Price, 
660,  for  breach  of  a  covenant  for  quiet 
enjoyment ;  Attwool  p.  Attwool,  1  Ellis 
&  B.  21, 18  Eng.  L.  &  £q.  886,  for  breach 
of  a  bond  to  idemnify  generally;  Cas* 
telli  V.  Boddington,  1  Ellis  &  B.  66; 
16  Eng.  L.  &  Eq.  127,  an  action  on  a 
policy  of  insurance  for  an  average  loss. 
And  see  Cope  v.  Joseph,  0  Price,  166; 
Gordon  v.  Bowne.  2  Johns.  160;  Osbom 
V.  Etheridge,  18  Wend.  889,  a  suit  by  a 
tenant  against  his  landlord,  to  recover 
costs  of  the  defence  of  summary  proceed- 
ings, instituted  by  the  latter ;  Cooper  v. 
Robinson,  2  Chitty,  161,  for  not  indemni- 
fying plaintiff  from  certain  taxes;  Wil- 
mot  V.  Hurd,  11  Wend.  684,  for  breach 
of  warranty  in  the  sale  of  goods ;  Dowd 
r.  Faucett,  4  Dev.  02,  covenant  for  un- 
certain damages.  And  see  further,  Pet- 
tee  V.  The  Tennessee  Manufacturing  Co. 
1  Sneed,  886 ;  Edington  v.  Pickle,  id.  122. 
More  frequent  illustrations  exist  of  claims 
which  cannot  be  used  by  a  defendant  by 
way  of  set-off,  because  they  are  not  debts 
within   the   statutory  meaning  of   that 


word.  Thus,  it  seems  that  unliquidated 
losses  on  a  policy  of  insurance  cannot  be 
made  the  subject  of  set-off.  Thomson 
V.  Redman,  11  M.  &  W.  487 ;  Grant  ». 
Royal  Exch.  Ass.  Co.  6  M.  &  8.  439. 
And  see  Cumming  v.  Forester,  1  id.  494. 
Nor  can  a  claim  for  tortionsly  taking 
the  defendant's  property  be  set  off. 
Hopkins  v.  Megquire,  86  Me.  78.  Neither 
is  a  breach  of  a  covenant  for  the  non- 
delivery of  goods  according  to  contract 
a  subject  of  set-off.  Howlet  v.  Strick- 
land, Cowp.  66;  Wright  r.  Smyth.  4 
Watts  &  8.  627.  Nor  a  breach  of  the 
guaranty  when  the  damages  are  uncer- 
tain. Moreley  v.  Inglis,  4  Bing.  N.  C.  68 ; 
Crawford  v.  Stirling,  4  Esp.  207.  Con- 
tra,  if  the  damages  are  certain.  Collins 
V.  Wallis,  16  J.  B.  Moore,  248.  8o,  to 
an  action  by  a  bank,  the  defendant  can- 
not set  off  his  stock  in  the  bank.  Harper 
V,  Calhoun,  7  How.  Miss.  203;  Whitting- 
ton  V.  Farmers  Bank,  6  Harris  &  J.  480. 
Nor  can  he  set  off  the  bills  of  such  bank. 
Hallowell  Bank  v.  Howard,  13  Mass.  236. 
A  note  payable  in  work  cannot  be  set 
off  against  a  demand  payable  in  cash. 
Brather  v.  McEvoy,  7  Mo.  b^.  In  Mas- 
sachusetts taxes  are  not  the  subject  of 
set-off.    Peirce  v.  Boston.  8  Met.  620. 

(d)  As  to  the  right  of  the  defendant 
to  reduce  the  plaintiff's  demand  in  the 
cases  mentioned,  ante,  p.  *623,  n.  (i),  see 
the  following  cases :  Basten  i;.  Butter, 
7  East,  679;  Famsworth  v.  Garrard,  1 
Camp.  88  ;  Denew  o.  Daverell,  8  id.  461 ; 
Mandel  v.  Steel,  8  M.  &  W.  868;  Heck  t^. 
Shener,  4  S.  &  R.  249 ;  Still  0.  Hall,  20 
Wend.  61 ;  Hunt  r.  The  Otis  CompanVt 
4  Met.  464 ;  McAllister  v.  Reab,  4  Wend. 
483.  8  id.  109;  Britton  v.  Turner,  0  N.  H. 
481. 
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owned  by  him,  or  payments  made  by  him,  in  A^en^ame 
*  741  transaction,  or  even  m  other  but  *  closely  connected  trans- 
actions.  They  "must,  however,  be  so  connected  as  fairly  to 
authorize  the  defendant  to  say  that  he  does  not  owe  the  plaintiff, 
on  that  cause  of  action,  so  much  as  he  seeks,  and  not  that  he  ought 
not  to  pay  the  plaintiff  so  much,  because  on  another  cause  of  action 
the  plaintiff  owes  him.  If  he  can  so  present  and  use  his  claims, 
he  diminishes  the  plaintiff's  claim  by  way  of  reduction,  {e)  Re- 
coupment we  consider  to  belong  rather  to  cases  where  the  same 
contract  lays  mutual  duties  and  obligations  on  the  two  parties,  and 
one  seeking  remedy  for  the  breach  of  duty  by  the  second,  the  second 
meets  the  demand  by  a  claim  for  a  breach  of  duty  against  the  first.^ 
But  the  word  is  of  recent  introduction,  and  is  not  used  with  uni« 
formity  or  precision.  (/)  The  essential  difference  between  re- 
coupment or  reduction  on  the  one  hand,  and  set-off  on  the  other, 
is  that  in  set-off  the  ground  taken  by  the  defendant  is  that  he  may 
owe  the  plaintiff  what  he  claims ;  but  a  part  or  the  whole  of  this 

^/y^    debt  is  paid  in  reason  and  justice  by  a  distinct  and  unconnected 

\\  Y'  debt  which  tlie  plaintiff  owes  him.  " 

(«)  The  difference  between  allowine  and  Lufbarrow  v.  Henderson,  30  Ga.  482 ; 
a  certain  defence  by  way  of  wA-offy  and  Eddy  p.  Clement*  38  Vt  486 ;  Cage  v. 
by  way  of  reduction  of  damages,  although  Phillips,  88  Ala.  637 ;  Phelpe  v.  Paris,  39 
not  broad,  is  yet  clear  and  well-defln^.  V t.  51 1 ;  Bates  v.  Cartwright,  86  HI.  681 ; 
A  few  instances  will  illustrate  the  ap-  Miller  v.  Gaither,  3  Bush,  152;  King  v. 
plication  of  the  principle.  Thus,  in  as-  Bradley,  44  lU.  342. 
Bumpsit  for  dyeing  goods,  the  defendant  (/)  The  doctrine  of  recoupmaU,  or  re- 
may,  at  common  law,  show  that  there  is  eouper,  as  it  was  formerly  tenned,  is  not  a 
a  custom  of  the  trade  by  which  damages  new  one  in  the  common  law,  although  it 
done  the  goods  in  dyeing  shall  be  de-  was  formerly  used  in  a  different  sense 
ducted  from  the  price  of  dyeing.  Bam-  from  that  alluded  to  in  the  text.  It  was 
ford  V.  Harris,  1  Stark.  343.  So  a  master  formerly  used  to  signify,  as  it  is  now  in 
may  show,  in  an  action  by  a  servant  for  many  courts  and  decisions,  a  right  of  de- 
his  wages,  that  the  plaintiff  agreed  to  dnction  from  the  amount  of  the  plain- 
deduct  therefrom  the  value  of  goods  lost  tiff's  claim,  either  from  part  payment,  or 
by  his  negligence.  Le  Loir  v.  Bristow,  defectiTe  performance  of  contract  on  the 
4  Camp.  134.  And  see  Dobson  v.  Lock-  part  of  the  plaintiff,  or  from  any  analo- 
hart,  5  T.  R.  133 ;  Kinnerley  o.  Hossack,  gous  fact.  The  same  idea  was  expressed 
2  Taunt  17D;  Cle worth  v.  Pickford,  7  by  defalk,  ducomU,  deduction,  reduction, 
M.  &  W.  81*  So,  in  an  action  for  work  and  in  actions  of  tort,  by  mitigation.  But 
and  labor  and  materials,  the  defendant  we  have  given  the  definition  of  the  text 
may  show,  without  pleading  any  set-off,  as  the  true  and  proper  one,  since  the 
that  he  supplied  part  of  the  materials  word  recouper  in  the  original  signifies  to 
himself.  Newton  v.  Forster,  12  M.  &  W.  cut  again,  and  therefore  would  favor  the 
772 ;  Turner  v.  Diaper,  2  Man.  &  G.  241.  definition  above,  and  Barbour  on  Set-off 
And  see   Dale  i;.  Sollet,  4  Burr.  2133,  is  in  favor  of  the  same  use  of  the  term. 

^  Thus,  in  an  action  upon  a  promissory  note  given  in  payment  for  land  conveyed 
with  covenant  against  incumbrance,  the  defendant  can  recoup  what  he  has  been  obliged 
to  pay  to  free  the  land  fh>m  incambranoe.  Davis  v.  Bean,  114  Mass.  358.  In  Water- 
man V,  Clark,  76  111.  4S8,  it  is  laid  down  that  in  recoupment  a  claim  originating  in  con- 
tract may  be  set  up  against  one  founded  on  tort,  and  otbs  wrsa  ,*  but  the  <fefendant 
cannot,  as  in  setoff,  recover  any  excess  in  his  favor. 
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In  some  of  our  States  a  counter-claim  maj  be  pleaded  in  defence 
or  diminution  of  the  plainti£Ps  claim.  This  is  much  the  same  as 
set-off ;  but  it  may  be  considered  as  a  more  extensive  right,  or,  at 
least,  as  free  from  some  of  the  formal  or  technical  objections  which 
may  be  made  to  set-off.  ( jf  )  ^  In  Louisiana,  the  word  reconvention 
is  used.  This  also  is  similar  to  set-off,  but  the  right  is  construed 
somewhat  more  liberally.  (^)  The  word  "  counter-claim  "  seems 
to  comprehend  "  recoupment  "  and  "  set-off."  Its  essential  requi- 
site is,  that  the  defendant  should  be  able  to  maintain  an  action 
thereon  against  the  plaintiff.  (/A) 

It  should  be  remarked,  that  a  set-off  is  a  defence  which  the  de- 
fendant may  use  or  not  at  his  pleasure.  If  he  forbears  doing  so, 
this  in  no  way  impairs  his  right  to  establish  his  claim  by  a  sep- 
arate action.  ( g}  It  is,  however,  better  that  it  should  be 
settled  *  by  seiroff,  when  that  can  properly  be  done,  because  *  742 
it  saves  both  expense  and  time  to  do  this.  And  courts  have 
censured  parties  for  not  pleading  a  demand  by  way  of  set-off,  when 
there  was  notliing  to  show  that  it  might  not  have  been  made  per- 
fectly available  to  the  defendant  in  that  way.  For  set-off  is  in  the 
nature  of  a  cross-action,  and  is  substituted  for  that,  for  the  very 
purpose  of  preventing  unnecessary  litigation.  Therefore,  also,  only 
those  demands  can  be  set  off  for  which  an  action  might  be  brought 
by  the  defendant,  and  sustained.  If  it  be  barred  by  the  statute  of 
limitations,  or  otherwise  defeasible,  it  cannot  be  set  off.  (  K) 


iff)  McDoagaU  v.  Maguire,  36  Cal. 
274 ;  Hook  v.  White,  S6  Cal  290 ;  Dough- 
erty  v.  Stampi,  48  Mo.  243;  Kialer  v. 
Tmder,  29  Ind.  270 :  Rickard  v.  Kohl,  22 
Wii.  606 ;  Ball  v.  Consolidated,  &c.  Co. 
3  Vroom,  102 ;  Boyd  v.  Day,  3  Bosh,  617 ; 
Noonan  v,  lUley,  22  WU.  27 ;  Anthony 
V,  Stinson,  4  Kansas,  211. 

i/g)  Lallande  v.  Ball,  20  La.  An.  193. 

{fft)  Clinton  v.  Eddy,  1  Laos.  61 ;  64 
Barb.  64 ;  37  Howard,  ¥r.  28. 

(g)  Laing  v.  Chatham,  1  Camp.  262 ; 
Minor  v.  Walter,  17  Mass.  237 ;  De  Sylra 
V,  Henry,  8  Port.  132;  BaskervUle  v. 
Brown,  2  Burr.  1229;  Himes  r.  BamitE, 
8  Watts,  89:  Grarrow  v.  Carpenter,  1 
Port.  369.  The  citU  Uw  was  different. 
2  Story's  Eq.  Jar.  §  1440.  In  some 
States  a  defendant  cannot  set  off  a  claim, 
on  which  a  salt  is  then  pending  in  his 


faror.  Lock  v.  Bliller,  3  Stew.  &  P.  13. 
In  others  the  contrary  has  been  held. 
Stroh  V,  Uhrich,  1  Watts  &  S.  67.  Neither 
can  the  plaintiff  file  a  counter  setK>ff  to 
the  defendant's  set-off.  Hudnall  v,  Scott, 
2  Ala.  667 ;  Ulrich  v.  Berger,  4  Watts  & 
S.  19. 

(A)  Chappie  v.  Durston,  1  Cromp.  & 
J.  1 ;  Gilchrist  i;.Wi11iams.3  A.  K.  Marsh. 
286 ;  WUliaros  v.  Qilchrist,  8  Bibb,  49 ; 
Tumball  d.  Strohecker,  4  McCord,  210 ; 
Jacks  V,  Moore,  1  Yeates,  391 ;  Chicago, 
&c  Dock  Co.  V,  Dunlap,  82  ni.  207. 
Aiid  a  debt  discharged  by  bankruptcy  or 
insolvency  cannot  be  the  subject  of  a 
set-off.  Francis  o.  Dodsworth,  4  C.  B. 
202.  Neither  can  a  claim  which  the 
court  would  not  have  Jurisdiction  to  trr, 
if  an  action  had  been  brought  upon  it, 
be  allowed  in  set-off.    Picquet  o.  Cor- 


^  The  defendant  in  an  action  to  recover  an  alleged  balance  for  labor  and  materials, 
may  show,  as  a  counterclaim,  an  over-payment  by  misuke,  without  proving  a  previous 
demand  for  repayment,  if  the  mistaie  is  not  mutual.  Sharker  o.  iMsfield.  90 
N.  Y.  227.  ' 
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A  debt  i8  not  properly  a  subject  of  set-off,  unless  it  existed  when 
the  plaintiff  brought  his  action,  and  at  that  time  belonged  to  the 
defendant ;  but  it  may  have  become  the  defendant's  after  the  cause 
of  action  accrued  to  the  plaintiff.    And  it  must  be  due  to  the  de- 

fpiT^Hftnt  whftn  plftadftd^  sin(\  th^^  should  be  allciged.  (t)  1 
*  743        *  An  agreement  toTpay  a  debt  in  cash,  or  in  any  specific 
way,  or  even  an  express  negative  of  set-off,  does  not,  in 
general,  deprive  the  defendant  of  paying  it  by  setting  off  a  debt 
due  to  himself,  (y) 

One  who  buys  goods  of  a  factor,  as  such,  and  is  sued  for  the 
price  by  the  real  owner,  cannot  set  off  a  debt  due  from  tiie  fac- 
tor;  (A)  but  he  may,  il  the  factor  sell  the  goods  as  ki$  oton^  with 
a  right  to  do  so,  and  the  buyer  does  not  know  that  they  are  not  his 
own.  (l)  *    But  he  cannot  set  off  a  debt  due  to  him  from  the  prin- 


mick,  Dudley,  20.  Nor  a  debt,  the  col- 
lection of  which  hu  been  enjoined  in 
Chancery.  Key  i;.  Wilson,  8  Humph. 
405.  Nor  a  note  which  the  defendant 
holdi,  but  which  he  cannot  sue  in  his  own 
wime^  as  a  note  not  negotiable.  Bell  v. 
Horton,  1  Ala.  413;  Carew  r.  Northnip, 
6  Ala.  867.  Nor  a  bond  which  has  been 
cancelled,  but  by  mistake.  Williams  v. 
Crary,  6  Cowen,  368.  The  maker  of  a 
note  payable  to  A.  B.  or  bearer^  cannot 
set  on  against  one  who  sues  as  bearer, 
any  claim  against  A«  B.  or  other  person 
except  the  plaintiff.    Parker  v,  Kendall, 

8  Vt.  540. 

(i)  Hardy  v.  Corlis,  1  Foster,  866; 
Dendy  v.  Powell,  3  M.  &  W.  442;  Evans 
V.  Prosser,  3  T.  R.  186;  Eland  o.  Karr, 
1  East,  375 ;  Richards  v.  James,  2  Exch. 
471 ;  Rogerson  v.  Ladbroke,  1  Bing.  98 ; 
Carpenter  v,  Butterfleld,  8  Johns.  Cas. 
145;  Jeff.  Co.  Bank  v.  Chapman,  19 
Johns.  822 ;  Braithwaite  v.  Coleman,  14 
Nev.  &  M.  654 ;  Stewart  v.  U.  S.  Ins.  Co. 

9  Watts,  126 ;  Morrison  v.  Moreland,  15 


S.  &  R.  61 ;  Huling  v,  Hugg,  1  Watts  & 
S.  418 ;  Edwards  v.  Temple,  2  Harring. 
(Del.)  322;  Carprew  v.  Caniivan,  4  How. 
(Miss.)  370.  And  if  the  defendant  claims 
to  set  off  the  plaintiff's  note,  which  has 
been  indorsed  to  him,  he  must  show  that 
it  came  to  him  before  the  plaintiff's  suit 
was  commenced.  Jeff.  Co.  Bank  v.  Chap- 
man, 19  Johns.  322 ;  Kelly  v.  Garrett,  1 
Gilman,  649.  Money  paid  by  the  defend- 
ant as  surety  for  the  plaintin,  afier  action 
brought^  but  on  an  obligation  entered  into 
before,  cannot  be  set  off.  Cox  v.  Cooper, 
3  Ala.  256.    See  ante,  p.  •  737. 

{j )  Lechmere  v.  Hawkins,  2  Esp. 
626;  M'Gillivray  v.  Simson,  2  C  &  P. 
820,  9  D.  &  R.  35;  Loudon  v.  Tiffany, 
5  Watts  &  S.  867 ;  Baker  v.  Brown,  10 
Mo.  396. 

{k)  Browne  v,  Robinson,  2  Caines' 
Cas.  341 ;  Gordon  v.  Church,  2  Caines, 
299;  Fish  v.  Kempton,  7  C.  B.  687; 
Jarvis  i\  Chappie,  2  Chitty,  887. 

(/)  Carr  t;.  Hinchliff,  4  B.  &  C.  547 ; 
Stracey  r.  Deey,  7  T.  R  361,  note;  Pur- 


debt  is  not  the  subject  of  a  set-off  that  was  contracted  by  the  plaintiff  during 
\  and  not  ratified  by  him  in  writing  after  full  age,  and  hence  not  actionable. 


1  A 
infancy, 
Rawley  v.  Rawlcy,  1  Q.  B.  D.  460. 

s  And  although  the  agent  agreed  with  the  principal  not  to  sell  in  his  own  name. 
Ez  parte  Dixon,  4  Ch.  D.  188.  So  where  the  principal  consented  to  a  sale  in  the  aunt's 
name,  Borries  is  Imperial  Ottoman  Bank,  L.  H.  9  C.  P.  38.  But  not  if  the  action  is  for 
unliquidated  damages  for  not  accepting  goods  "  to  arrive."  Turner  v,  Thomas,  L.  R. 
6  C.  P.  610.  It  is  not  necessary  for  the  buyer  to  aver  that  he  had  "  no  means  of  know- 
ing "  that  the  goods  did  not  belong  to  the  agent.  Borries  v.  Imperial  Ottoman  Bank 
L.  R.  9  C.  P.  38.  But  a  buyer  acting  under  a  misapprehension,  not  brought  about  by 
the  principal,  that  the  agent  owned  the  goods,  cannot  set  off  a  claim  against  the  a^nt 
Brown  V.  Morris,  83  N.  C.  251.  If  an  agent  is  known  lo  act  as  such  and  as  prinapal 
and  the  buyer  neglects,  in  the  particular  transaction,  to  find  out  in  what  character  he 
made  the  sale,  the  buyer  will  have  no  right  of  set-off,  where  he  purchased  merely  t« 
avail  himself  of  sach  right  as  against  a  solvent  principal.  Miller  v.  Lea,  35  Md.  396 
See  Stewart  v.  Woodward,  50  Vt  78. 
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cipal,  if  the  factor  has  a  lien  on  the  goods,  eyen  if  the  principal  be 
mentioned  at  the  sale,  (m)  And  if,  before  they  are  delivered,  or 
any  payment  made,  the  buyer  is  notified  that  they  belong  to  a 
third  person,  he  cannot  set  off  against  an  action  by  that  person,  a 
debt  due  to  him  from  the  factor,  (n)  A  broker,  being  one  to  whom 
goods  are  not  intrusted,  and  who  usually  and  properly  sells  in  the 
name  of  his  principal,  and  who  is  understood  to  be  only  an  agent, 
whether  he  sells  in  his  own  name  or  not,  stands  only  on  the  foot- 
ing of  an  agent,  (o)  And  if  an  action  be  brought  by  an  agent  in 
his  own  name,  for  a  debt  due  to  his  principal,  the  defendant 
may  set  off  a  debt  due  from  such  principal.  (/>)     In  general, 

chell  V.  Salter,  1  Q.  B.  197.    And  see  within  the  statute.    It  was  admitted,  on 

George  v,  Clasett,  7  T.  R.  d59 ;  Rahone  tlie  other  hand,  that  the  plea  was  bad  at 

V.  WUIiams,  id.  860,  note ;  Pigeon  v.  Us-  common   law ;    bat  contended  that  the 

bom,  12  A.  &  E.  715 ;  Parker  t7.  Donald-  statute  had  received  a  construction,  in 

son,  2  Watts  &  S.  9 ;  Gardner  v.  Alien,  several  cases  which  were  cited,  and  to 

6  Ala.  187 ;  Sims  v.  Bond,  6  B.  &  Ad.  which  we  shall  presently  refer,  and  that 

Sdl) ;  Waring  v.  Favenck,  1  Camp.  85 ;  upon  such  construction  the  plea  could  be 

Westwood  V.  Bell,  Holt,  N.  P.  124.  maintained.    Tlie  statute  enacts,  '  that 

(m)  Hudson  v.  Granger,  5  B.  &  Aid.  where  there  are  mutual  debts  between 

27 ;  Drinkwater  v.  Goodwin,  Cowp.  251.  the  plaintiff  and  the  defendant,  one  debt 

But  if  the  factor  has  parted  with  the  may  be  set  against  the  other.'    This  is 

goods  and  lost  his  lien,  the  purchaser  the  whole  enactment  as  applicable  to  the 

may  set  off  his  debt  against  the  principal,  present  case,  and  upon  its  true  construc- 

Coppin  V.  Craig,  7  Taunt.  248 ;  Coppin  v.  tion  tlie  question  depends.    If  the  words 

Walker,  id.  287.  of  the  statute  liad  been,  that  where  there 

(n)  1  Harrison  &  Edwards,  N.  P.  856;  were  'mutual  debts  tlie  one  might  be  set 

Barbour  on  Set-off,  186 ;  Rabone  v.  Wil-  against  the  other/  the  argument  for  the 

hams,  8  T.  R.  860,  n.  defendant  would  have  had  more  weight; 

(o)  Wilson  V.  Codman,  3  Cranch,  198 ;  but  these  are  not  the  only  words,  for  the 

Atkinson  v.  Teasdale,  1  Bay,  299 ;  God-  debts  are  to  be  mutual  debts  between  the 

frey  v.  Forrest,  id.  800.  plaintiff  and  the  defendant,  and  there  is 

(p)  Royce  t;.  Barnes,  11  Met  276.  no  debt  here  due  from  the  plaintiff  at  all ; 
This  doctrine,  however,  is  repudiated  by  and  except  the  words '  between  tlie  plain- 
the  late  English  case  of  Isberg  v.  Bowden,  tiff  and  the  defendant'  can  be  excluded, 
8  Exch.  852,  22  Eng.  L.  &  Eq.  551.  That  the  plea  cannot  be  maintained.  In  sup- 
was  an  action  for  freight  due  under  a  char-  port  of  his  view,  the  defendant's  counsel 
ter-party.  Plea,  that  the  plaintiff  entered  cited  the  case  of  Coppin  v.  Craig,  where 
into  the  charter-party  as  master  of  the  a  plea,  in  substance  the  same  as  the  pres* 
ship,  and  for,  and  on  behalf  of,  and  as  ent,  was  pleaded.  The  plea  was  not  de- 
agent  for  M.  the  owner ;  that  the  plaintiff  murred  to,  and  its  validity  or  non-valid- 
never  had  any  beneficial  interest  in  the  ity  in  point  of  law  seems  never  to  have 
charter,  or  any  lien  on  the  freight,  and  been  considered  at  all,  and  the  matter 
that  he  brought  the  action  solely  as  agent  decided  by  the  court  was  quite  collateral 
and  trustee  for  M.,  and  that  M.  was  in-  to  the  present  question ;  so  also  a  case  of 
debted  to  the  defendant  in  a  certain  Jarvis  v.  Chappie,  where  a  similar  plea 
amount,  which  the  defendant  offered  to  was  pleaded,  was  also  relied  on.  This 
set  off.  Heid,  on  demurrer,  that  the  stat-  was  an  action  by  an  auctioneer,  for  goods 
ute  of  set-off  did  not  apply.  Martin^  B.,  sold  and  delivered,  and  the  defendant 
in  delivering  the  judgment  of  the  court,  pleaded  that  the  plaintiff  sold  as  agent 
said :  "  It  was  contended,  on  behalf  of  for  one  Tappinger,  who  was  indebted  to 
the  plaintiff,  in  support  of  the  demurrer,  the  defendant,  which  debt  was  pleaded 
that  the  plea  was  bad  at  common  law,  as  a  set-off.  The  plaintiff  replied,  that 
and  could  only  be  supported  by  virtue  of  the  goods  were  not  the  goods  of  Tappin- 
the  statute  of  set-off ;  and  that  inasmuch  ger,  and  were  not  sold  by  the  plaintiff  as 
as  the  plaintiff  in  the  action  was  not  the  his  agent,  upon  which  issue  was  joined. 
debtor  to  the  defendant,  the  case  was  not  The  plaintiff  was  nonsuited  at  the  trial^ 
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*  744    if  an  agent  be  permitted  by  his  *  principal  to  act  as  if  he 

were  the  principal  and  not  an  agent,  one  dealing  with  him, 

*  745    and  supposing  him  to  be  a  principal,  *  acquires  the  same 

rights,  and  among  these  the  right  of  set-off,  which  he  would 
have  if  the  agent  were  a  principal ;  nor  can  he  be  subsequently 
deprived  of  these  rights  by  the  coming  in  of  a  third  party  who  was 
a  stranger  to  him  in  the  original  transaction. 

When  an  action  is  brought  by  or  against  a  trustee,  in  that  ca- 
pacity, money  due  to  or  from  the  cestui  que  tru%t^  may  be  set  off ; 
for  it  will  be^considered  that  the  party  in  interest,  and  not  merely 
the  party  of  record,  is  the  one  by  whom  or  against  whom  the  set- 
off should  be  made.  (9) 


and  the  application  to  the  ooart  was  to 
set  aside  this  nonsuit.  It  is  at  once, 
therefore,  obvious,  that  the  present  ques- 
tion could  not,  by  possibility,  have  arisen 
under  such  circumstances.  The  case  of 
Carr  v.  Hinchiiff,  and  several  other  cases 
decided  on  the  same  principle,  were  also 
cited.    It  is  quite  true  that  there  are  ex- 

Jtressions  in  the  Judgment  of  the  learned 
udges  in  that  case  which  seem  to  sup- 
port the  argument  for  the  defendant; 
but  the  real  ground  upon  which  that  and 
the  other  cases  dedded  on  the  same  point 
proceeded  is,  that  where  a  principal  pei^ 
mits  an  agent  to  sell  as  apparent  princi- 
pal, and  afterwards  intervenes,  the  buyer 
is  entitled  to  be  placed  in  the  same  situa- 
tion at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been 
the  real  contracting  party,  and  is  entitled 
to  the  same  defence,  whether  it  be  by 
common  law  or  by  statute,  payment  or 
set-off,  as  he  was  entitled  to  at  that  time 
against  the  agent,  the  apparent  principal. 
The  cases  of  Carr  t;.  Hinchiiff,  George  v, 
Clagett,  7  T.  R.  859,  and  Rabone  v.  Wil- 
liams,  id.  S60,  n.,  are  all  explained  on 
that  principle  in  Tucker  v.  Tucker.    By 
this  case,  and  that  of  Wake  v.  Tinkler, 
and  Lane  v.  Chandler,  referred  to  in  7 
East,   164,   the   cases   of   Dottomley   v. 
Brooke,  and  Rudge  v.  Birch,  must  be 
considered  as  entirely  overruled ;  and  the 
case  of  Tucker  v.  Tucker  goes  far  to  show, 
that  the  statute  of  set-off  is  confined  to 
the  legal  debts  between  the  parties,  the 
sole  object  of  the  statute  being  to  pre- 
vent cross-actions  between  the  same  par- 
ties.   Tlie  case  of  Stackwood  v.  Dunn 
was  cited  on  behalf  of  the  defendant.    It 
is  enough  to  say,  that  this  case  goes  much 
beyond  that.    In  that  case  it  seems  to 
have  been  ruled,  that  the  demurrer  hav- 
ing confessed  the  truth  of  tlie  pleas,  the 
set-off  was  to  be  allowed  between  the 
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parties.  The  cases  cited  in  Story  on 
Agency,  p.  861,  §  400,  as  the  authority 
for  what  is  there  said,  are  those  already 
adverted  to  from  7  Taunton,  287  and  243, 
and  shown  not  to  support  the  general 
proposition.  In  this  case  the  plaintiff 
was  the  party  whom  the  defendant  agreed 
to  piU^J  and  we  think  that,  looking  at 
the  plain  words  of  the  statute,  we  best 
give  effect  to  the  true  rule  now  adopted 
by  all  the  courts  at  Westminster  for  its 
construction,  by  holding,  that  inasmuch 
as  the  debts  are  not  mutual  debts  between 
the  plaintiff  and  the  defendant,  the  one 
cannot  be  set  off  against  the  other.  This 
is  acting  upon  the  rule  as  to  giving  effect 
to  all  the  words  of  the  statute ;  a  rule 
universally  applicable  to  all  writings, 
and  which  we  think  ought  not  to  be  de- 
parted from  except  upon  very  clear  and 
strong  grounds,  which  do  not,  in  our 
opinion,  exist  in  this  case." 

{a)  Campbell  v.  Hamilton,  4  Wash. 
C.  C.  92 ;  Sheldon  v.  Kendall,  7  Cush.  217. 
See  Barrett  v.  Barrett,  8  Pick.  842.  But 
see  Wheeler  t^.  Raymond,  6  Cowen,  231, 9 
Cowen,  295 ;  Beale  v.  Coon,  2  Watta,  188 ; 
Porter  v,  Morris,  2  Harring.  (Del.)_609; 
President,  &c.  v.  Ogle,  Wright,  281 :  Tuck- 
er V.  Tucker,  4  B.  &  Ad.  746.  In  this 
case  S.  gave  a  bond,  conditioned  for  the 
payment  of  money.  The  obligee  made 
C.  his  executrix  and  residuary  legatee, 
and  died.  C.  proved  the  will,  assented 
to  the  bequest,  and  died,  not  having  fully 
administered,  leaving  £.  executrix  of  the 
executrix  C,  in  trust  for  her  (E.'s)  own 
benefit.  A  sum  due  on  the  bond  in  the 
first  testator's  time  remained  unpaid.  C, 
during  her  lifetime,  in  consideration  of  a 
marriage  about  to  take  place  between  her 
and  the  father  of  S..  gave  a  bond  to  a 
trustee,  conditioned  lor  a  payment  of  a 
sum  of  money  to  the  use  of  8.,  if  C.  should 
maiVy  and  survive  her  intended  huaband. 
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Selroff,  it  has  been  said,  is  in  the  nature  of  a  cross-action, 
which  may  be  for  a  larger  unount  than  was  due  on  the  original 
action.  If,  therefore,  the  defendant  files  and  sustains  his  setK)ff, 
and  the  result  is  not  only  that  he  owes  the  plaintiff  nothing,  but 
that  the  plaintiff  owes  him  a  balance  when  the  mutual  and  oppos- 
ing claims  are  adjusted,  the  defendant  may  have  judgment  and 
execution  against  the  plaintiff,  in  that  action,  for  the  balance  or 
surplus  due  to  him.  (r) 

Of  the  notice  of  setoff,  which  must  depend  much  on  the  sev- 
eral statutes  and  the  rules  of  court,  it  is  only  necessary  to 
*  say,  that  it  must  be  very  precise  and  certain.  For  set-off  ♦  746 
is  in  effect,  as  has  been  often  said,  in  the  nature  of  a  cross- 
action,  of  which  the  notice  takes  the  place  and  performs  the 
office  of  the  declaration,  and  it  should  be  in  fact  and  substance, 
if  not  in  form,  as  full  and  as  clear  and  definite  as  a  declaration, 
in  order  that  the  plaintiff  may  have  the  same  opportunity  of 
knowing  precisely  what  claim  is  made  against  him,  that  he  would 
have  if  it  were  made  by  an  original  action.  («) 

A  defendant  has  a  right  to  withdraw  his  account  in  set-off,  al- 
though this  may  expose  the  plaintiff's  claim  to  the  statute  of  limi- 
tations, by  the  absence  of  all  other  evidence  of  any  mutual  and 
open  accounts,  (t) 

A  tort  cannot  be  pleaded  as  set-off  in  an  action  for  a  tort,  (tt) 


8he  did  many  and  snryiTe  him,  and  the 
money  not  having  been  paid  in  her  life- 
time, the  trustee's  executor  sued  £.,  the 
executrix  of  C,  upon  the  bond,  add, 
that  in  this  action  the  claim  of  E.  upon 
S.'s  bond  could  not  be  set  off.  See  Is- 
berg  V.  Bowden,  ante,  and  the  remarks  of 
Martin,  B.  In  Hurlbert  v.  Pacific  Ins. 
Co.  2  Sumner,  471,  where  the  subject 
was  fully  discussed,  it  was  decided,  that 
where  an  insurance  was  effected  by  an 
agent,  for  the  benefit  of  whom  It  con- 
cerned, and  the  agent  brought  an  action 
tn  his  own  name,  the  insurance  company 
could  not  set  off  a  debt  due  them  from 
the  agent  in  his  own  right.  Williams  v. 
Ocean  Ins.  Ck>.  2  Met  803,  is  to  the  same 
effect 

(r)  In  England  this  cannot  be  done, 


but  the  defendant  must  bring  his  action 
for  the  surplus.  Hennell  v.  Fairlamb,  3 
Esp.  104.  But  in  America  such  a  course 
is  common.  Good  v.  Good,  0  Watts,  667; 
Cowser  v.  Wade,  2  Brey.  291.  And  the 
plaintiff  cannot  file  any  counter  set-off : 
Hall  V.  Cook,  1  Ala.  629 ;  nor  discontinue 
his  action :  Riley  v.  Carter,  8  Humph. 
230.  A  defendant  cannot  file  the  same 
account  in  set-off  to  two  separate  actions 
by  the  same  plaintiff.  Chase  v.  Strain, 
16  N.  H.  636. 

(•)  See  Barbour  on  Set-off.  Babbing- 
ton  on  Setoff  (6  Law  Lib.). 

(0  Theobald  v.  Colby,  36  Me.  179; 
Muirhead  v.  Kirkpatrick,  6  Watts  &  8. 
606;  Cary  v.  Bancroft,  14  Pick.  318. 

{tt)  Hart  V,  Davis,  21  Texas,  411. 
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SECTION  XI. 


OF  ILLEGAL  CONTRACTS. 

We  have  already  spoken  of  illegal  contracts,  in  connection  with 
other  subjects,  and  especially  of  an  illegal  consideration,  in  our 
first  volume,  and  in  a  preceding  section  of  this  chapter.  We 
would  add  here,  that  as  all  contracts  which  provide  that  anything 
shall  be  done  which  is  distinctly  prohibited  by  law,  or  morality, 
or  public  policy,  are  void ;  (ju)  ^  so  he  who  advances  money  in 
consideration  of  a  promise  or  undertaking  to  do  such  a  thing, 
may,  at  any  time  before  it  is  done,  rescind  the  contract,  and 
prevent  the  thing  from  being  done,  and  recover  back  his 
money,  (v)  ^      But  it  would    seem  obvious  that  if   he    delays 

(u)  This  principle  is  embodied  in  the  cot,  Hutton,  56 ;  Holman  v.  Johnson, 
maxim,  ex  turpi  oat»a,  non  oritur  actio.  No  Cowp.  d43 ;  Gaslight  Co.  v.  Turner,  7 
principle  is  better  settled  in  the  law,  as  Scott^79 ;  Wetberell  t;.  Jones,  3  B.  &  Ad. 
the  foilowinfr  among  many  other  authori-  221 ;  Fivaz  v.  NichoUs,  2  C  B.  601 ;  Simp- 
ties  show  :  Shiffner  v.  Gordon,  12  East,  son  v.  Bloss,  7  Taunt.  246. 
804 ;  Belding  v.  Pitkin,  2  Caines,  149 ;  {v)  Thus,  in  White  v.  The  Franklin 
Springfield  Bank  v.  Merrick,  14  Mass.  Bank,  22  Pick.  181,  where,  upon  the  de- 
822 ;  Kussell  i;.  De  Grand,  15  Mass.  39 ;  posit  of  money  in  a  bank,  the  depositor 
Wheeler  v.  Russell,  17  Mass  281;  Allen  received  a  book  containing  the  cashier's 
V.  Rescous,  2  Lev.  174;  Fletcher  i;.  Har-  certificate  thereof,  in  which  it  was  stated 

1  See  Be^bie  r.  Phosphate  Sewage  Co.  L.  R  10  Q.  B.  491 ;  1  Q.  B.  D.  679 ;  Bred- 
in's  Appeal,  92  Penn.  St.  241.  The  following  contracts  have  been  keld  illegal  and  unen- 
forceable :  An  agreement  to  pay  money  to  a  person  in  the  employ  of  another,  to  induce 
him  to  act  contrary  to  his  employer's  interests,  although  the  employer  is  not  actually 
injured,  Harrington  v.  Victoria  Graving  Dock  Co.  3  Q.  B.  D.  549 ;  a  contract  to  insure 
a  woman  against  the  risk  of  her  dying  under  or  in  consequence  of  an  illegal  oper- 
ation for  abortion,  Hatch  v.  Mutual' Life  Ins.  Co.  130  Mass.  550 ;  an  agreement  not  to 
bid  or  to  influence  anv  one  else  to  bid  for  the  ser\'ice  or  labor  of  the  inmates  of  a  hoase 
of  correction,  even  if  t)ie  party  letting  the  services  sustains  no  injury  by  reason  of  the  mak- 
ing of  the  agreement,  Gibbs  v.  Smith,  115  Mass.  592 ;  and  an  agreement  by  A.  to  give  B., 
who  was  the  lowest  bidder  at  the  public  letting  of  the  construction  of  a  public  road,  a  i)or- 
tion  of  certain  public  lands,  to  be  received  for  the  performance  thereof,  as  the  price  of  his 
being  substituted  for  B.  in  such  performance,  is  void  as  against  public  policy,  Hannah  v, 
Fife,  27  Mich.  172.  O'Hara  v.  Carpenter,  23  Mich.  410,  decided  that  a  contract  "  to 
procure  for"  the  plaintiff,  who  was  liable  to  be  drafted  into  military  service,  if  drafted 
within  a  certain  time,  "  a  substitute,  or  otherwise  clear  him  from  said  draft,  and  thus 
save  him  harmless  from  any  cost  or  expense  in  consequence  of  the  same,"  and  a  note 
given  in  consideration  of  such  contract,  are  against  public  policy  and  void. 

'  Thus,  one  who  conveys  his  property  to  another  for  the  purpose  of  defrauding  his 
creditors,  may,  before  the  purpose  is  carried  out,  repudiate  the  transaction  and  recover 
the  property  from  the  latter  or  bis  assignee,  who  took  it  with  notice  of  the  fraud.  Tay- 
lor t;.  Bowers,  1  Q.  B.  D.  291.  See  Symes  v.  Hughes,  L.  R.  9  Rq.  475.  A  payment 
of  "  margins "  cannot  be  recovered  back  in  case  of  a  decrease  in  the  price  of  goods, 
where  the  vendor  and  purchaser  contemplated  a  merely  gambling  contract ;  nor  can  they 
be  recovered  to  the  extent  of  any  loss,  where  both  intended  an  actual  sale ;  but  if  the  pur- 
chaser alone  acted  in  good  faith,  while  the  vendor  received  margins  without  obtaining 
goods  for  delivery,  the  purchaser  can  repudiate  the  contract  and  recover  back  the 
money  advanced.  Gregory  v,  Wendell,  39  Mich.  387.  See  Taylor  v.  Bowers,  1  Q.  B.  D.  291. 
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*  rescinding  until  his  rescission  is  inoperative,  and  the  *747 
thing  will  still  be  done,  although  the  contract,  at  the  time 
of  the  rescission,  was  in  form  executory,  it  should  come  under  the 
same  rule  as  an  executed  contract  for  unlawful  purposes;  and 
here  the  law,  in  general,  refuses  to  interfere,  but  leaves  both  par- 
ties as  they  were ;  (w)  ^  unless  the  case  shows  that  there  is  a  sub- 
stantial difference  between  them;  the  one  doing  and  the  other 
suffering  the  wrong.  And  in  this  case  the  sufferer  may  have  a 
remedy,  but  not  the  wrong-doer,  (x) 

The  more  important  classes  of  contracts  in  which  the  question 
of  illegality  has  arisen,  are  contracts  in  restraint  of  marriage, 
contracts  in  restraint  of  trade,  contracts  which  violate  the  revenue 
laws  of  foreign  countries,  contracts  which  tend  to  corrupt  legisla- 
tion, wagering  contracts,  contracts  in  violation  of  the  Sunday  law, 
and  champerty  and  maintenance.  Contracts  in  restraint  of  mar- 
riage we  have  already  noticed,  (y)  The  others  we  shall  consider 
in  this  place. 

1.   Of  COITTRAOTS  IK  BsSTRAINT  OF  TbADB. 

It  is  not  only  a  defence  to  a  contract  that  it  requires  of  the  de- 
fendant, or  that  the  defendant  by  it  promised  to  do  an  act  which 
the  law  forbade  his  doing,  but  it  may  also  be  a  defence, 
^  that  by  the  contract  the  defendant  undertook  to  do  what    ^  748 
the  plaintiff  was  forbidden  by  law  to  ask  of  him.     Gener- 
ally, these  two  cases  would  be  the  same ;  for  it  is  not  often  that 

*thAt  the  money  was  to  remain  in  depoflit  field  Bank  v.  Merrick,  14  Mam.  822  ; 

for  a  certain  time,  it  was  held,  that  such  Wheeler  i;.  Russell,  17  Mass.  258 ;   La- 

agreement  was  illegal  and  void,  under  causaade  v.  White,  7  T.  R.  635;  Cotton 

the  Revised  Statutes,  c.  86,  §  57.  as  beuig  v.  Thurland,  5  id.  405 ;  Smith  v.  Bick- 

a  contract  bw  the  bank  far  the  poj^meni  ^  more,  4  Taunt  474 ;  Scott  v.  Nesbit,  2 

mofMy  ai  a  jmre  day  eartain ;  and  that  no  Cox,  188 ;  Parker  v,  Rochester,  4  Johns, 

action  could  be  maintained  by  the  de-  Ch.  880 ;  Wh^ton  r.  Hibbard,  20  Johns, 

positor  against  the  bank  upon  such  ex-  290 ;  Fitzrojr  v.  Gwillim,  1  T.  R.  153 ; 

preu  contract ;  but  that  he  might  recoTer  Robinson  v.  Bland,  2  Burr.  1077 ;  Tenant 

tMtck  the  money  in  an  action  commenced  v.  Elliott,  1  B.  &  P.  3 ;  Utica  Ins.  Co.  v. 

before  the  expiration  of  the  time  for  Scott,19Johns.  1;  UticaIns.Co.v.  Blood- 

which  it  was  to  remain  in  deposit,  the  good,  4  Wend.  662 ;  Utica  Ins.  Co.  v.  Kip, 

parties  not  beinff  i^pofi  delicto,  and  the  8  Cowen.  20 ;  Utica  Ins.  Co.  r.  Cadwell, 

action  being  in  disafflrmanoe  of  the  llle-  8  Wend.  296. 

gal  contract ;  and  that  such  action  might         {w]  Foote  v,  Emerson,  10  Vt.  838 ; 

be  maintained  without  a  previous  de-  Dixon  v.  Olnistead,  9  Yt  310;  Pepper  i\ 

mand.    And   the  following  cases  were  Haight,  20  Barb.  429 ;  Lubbock  v.  Potts, 

relied  upon  as  sbowins  that  money  ad-  7  East,  449 ;  Howson  v.  Hancock,  8  T.  R. 

yanced  upon  an  illegal  contract  may  be  675. 

recovered  back :  Bartlett  o.  Vinor,  Carth.  (x)  See  White  v.  The  Franklin  Bank, 

262 ;  De  Begnis  o.  Armistead,  10  Bing.  22  Pick.  181 ;  Peck  v.  Burr,  10  N.  T.  (6 

110;  Langton  o.  Hughes,  1  M.  &  S.  696;  8eld.)  294. 
Galllnl  V.  Laborie,  5  T.  R.  242;  Spring-  (y)  See  ante,  pp.  •73,  *74. 

1  Hooker  v.  De  Palos,  28  Ohio  St  251. 
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it  is  unlawful  to  ask  what  it  would  be  lawful  to  do.  But  the  dis- 
tinction exists,  and  may  be  well  illustrated  by  certain  contracts 
which  are  called  "  contracts  in  restraint  of  trade,"  and  which  the 
policy  of  the  law  is  said  to  make  illegal  and  void.  If,  therefore, 
an  action  be  brought  on  such  a  contract  to  recover  damages  for 
carrying  on  the  trade  which  it  is  agreed  shall  be  abandoned,  the 
defence  of  illegality  may  be  made.  And  yet  it  is  certain  that 
every  one  is  at  full  liberty  to  abandon  or  to  vary  his  trade  or  oc- 
cupation at  his  own  pleasure.  By  these  contracts,  which  the  law 
makes  void,  such  a  promise  is  made ;  that  is,  one  who  exercises 
a  certain  trade,  business,  or  occupation,  promises  to  abandon  the 
same,  and  thereafter  exercise  it  no  more. 

The  history  of  the  law  upon  this  subject  is  somewhat  peculiar. 
So  long  ago  as  in  times  of  the  Year-Books  the  courts  frowned 
with  great  severity  upon  every  contract  of  this  kind.  But  after  a 
while  this  excessive  aversion  became  much  mitigated.  Many  ex- 
ceptions and  qualifications  were  allowed.  These  were  gradually 
enlarged,  until  it  became  tlie  settled  rule  that  while  a  contract 
not  to  carry  on  one's  trade  anvw^^wBS  null  and  void,  a  contract 
not  to  carry  it  on  in  a  particuia^lace,  or  within  certain  limits, 
was  good  and  enforceable  at  law. 

If  the  series  of  cases  in  relation  to  this  subject  are  critically 
examined,  (z)  ^  and  considered  in  connection  with  the  contem- 

(it)  The  principal  cases  on  this  sub-  Colgate  v.  Bacheler,  Cro.  EUx.  872,  it  -was 

ject    are  here  stated  in    chronological  held,  that  a  bond  conditioned  to  pay  £20 

order.      The  first  reported  case    to  be  if  A  shall  use  the  trade  of  a  haberdasher 

found  is  in  Year-Book,  2  Hen.  Y.  fol.  6,  within  a  certain  time  and  place,  is  void. 

pL  26  (1416).    There  a  writ  of  debt  was  But  in  Rogers  v.  Parrey,  2  Bulstr.  186,  the 

brought  on  an  obligation  by  one  John  court  declared,  that  a  man  may  be  well 

Dier.  in  which  the  defendant  alleged  the  bound  and  restrained   from    using    his 

obligation  in  a  certain  Indenture  which  trade  for  a  time  certain  and  in  a  place 

he  put  forth,  and  on  condition  that  if  the  certain.    See  also  Jelliet  v.  Broade,  Moy, 

defendant  did  not  use  his  art  of  a  dyer's  96,  where  the  court  declared  substantially 

craft,  within  the  city  where  the  plaintiff,  the  same  doctrine.    See  also  Pmgnell  r. 

&c.,  for  a  certain  time,  to  wit,  for  half  a  Gosse,  Aleyn,  67 ;   Clerk  v.  Tailors  of 

year,  the  obligation  to  lose  its  force ;  and  Exeter,  8  Lev.  241.    In  Broad  v.  JoUyfe, 

said  that  he  did  not  use  his  art  of  dyer's  Cro.  Jac.  696  (1621),  the  principle  was 

craft  within  the  limited  time,  which  he  expressed  thus :  '*  Upon  a  yaluable  con- 

arerred,  and  prayed  judgment,  &c.  JIu/l,  sideration  one  may  restrain  himself  that 

In  my  opinion  3*ou  might  have  demurred  he  shall  not  use  his  trade  in  such  a  par- 

upon  him,  that  the  obligation  is  void,  in-  ticular   place ;  for  he  who  gives   Uiat 

asmuch  as  the  .condition  is  against  the  consideration  expects  the  benefit  of  his 

common  law;  and  by  Ch-  (per  Dieu),  if  customers.     Ana  it  is  usual  here  in  Lon- 

the  plaintiff  were  here,  he  should  go  to  don,  for  one  to  let  his  shop  and  wares  to 

prison  till  he  paid  a  fine  to  the  King.    In  his  servant  when  he  is  out  of  his  appren- 

1  See  also  Monflet  i;.  Cole,  L.  H.  7  Ex.  70;  8  Ex.  32  ;  Bontelle  v.  Smith,  116  Mass. 
Ill ;  Morris  Run  Coal  Co.  v,  Barclay  Coal  Co.  68  Penn.  St.  173;  Perkins  v.  Clay,  54 
N.  H.  518;  Craft  0.  McCononghy,  79  111.  346;  Fairbank  v.  Leary,  40  Wis.  637. 
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porary  *  alterations  in  the  lavr  or  usage  in  other  re-   *749 
spects,  we  cannot  but  think  tliat  much  reason  will  be 


ticeship;  as  aUo  to  corenant  that  he 
shall  not  use  that  trade  in  such  a  shop 
or  in  such  a  street.  So  for  a  valuable 
consideration,  and  voluntarily,  one  may 
agree  that  he  will  not  use  his  trade ;  for 
volenti  non  JU  injuria."  But  the  leading 
case  on  this  subject  is  MitcheU  v.  Rey- 
nolds, Fort.  206, 1  P.  Wms.  181.  Tliere 
the  condition  of  a  bond  was,  that  neither 
the  defendant  nor  his  assigns  should  keep 
a  victualling  house,  or  vend  liquor  there- 
in, or  in  any  otlier  place  within  a  mile  of 
Kosemary  Lane,  during  twenty-one  years. 
The  consideration  was,  that  the  defend- 
ant had  assigned  his  interest  in  this  house 
to  the  plaintifiE.  It  was  held,  that  this 
bond  was  valid,  because  grounded  on  a 
special  consideration,  set  down  in  the 
lH)nd,  which  made  it  a  reasonable  con- 
tract; but  otherwise,  if  there  had  been 
no  particular  consideration  to  balance 
the  restraint  of  trade.  So  a  bond,  con- 
ditioned not  to  set  up  trade  in  any  part 
of  England,  is  void,  because  this  cannot 
be  any  advantage  to  the  obligee,  and 
serves  only  the  purpose  of  oppression. 
This  was  followed  by  Cheesman  v.  Rajn- 
by,  Fort.  297,  2  Stra.  739,  where  the  con- 
dition of  a  bond  was,  that  the  defendant 
should  not  set  up  trade  within  half  a  mile 
of  the  plaintiffs  tlien  dwelling-house,  or 
any  other  house  that  she,  her  executors 
or  administrators,  should  think  fit  to 
remove  to,  to  carry  on  the  trade  of  a 
linen-draper.  The  consideration  was, 
that  the  plaintiff  was  to  take  the  defend- 
ant's wife  as  a  hired  servant  to  her,  to 
assist  her  in  the  trade  of  linen-draper  for 
three  years  without  any  money,  whereas 
she  did  reasonably  deserve  £100  with 
such  servant  It  was  held,  that  the  bond 
was  valid ;  because  it  was  grounded  on 
a  good  consideration,  and  did  not  amount 
to  a  general  restraint  In  Davis  v. 
Mason,  6  T.  R.  118  ( 1793),  the  same  ques- 
tion was  before  the  court.  There,  in 
consideration  that  A  would  take  B  as  an 
assistant  in  his  business  as  a  surgeon,  for 
so  lone  a  time  as  it  should  please  A,  B 
agreed  not  to  practise  on  his  own  account 
for  fourteen  years,  within  ten  miles  of 
the  place  where  A  Uved,  and  gave  a  bond 
for  this  purpose.     This  bond  was  held 

food  in  law.  Still  again,  in  Bunn  v.  Guy, 
East,  190  (1808),  a  contract  entered  in- 
to by  a  practising  attorney  to  relinquish 
his  business,  and  recommend  his  clients 
to  two  other  attorneys  for  a  valuable 
consideration,  and  not  to  practise  himself 
in  such  business  within  certain  limits, 
and  to  permit  them  to  make  use  of  bis 


name  in  their  firm  for  a  certain  time,  hot 
without  his  interference,  &c,  was  kolden 
to  be  valid  in  law.  Three  years  after- 
wards, in  the  same  court,  in  Gale  v.  Reed, 
8  East,  80  (1806),  the  question  was  pre- 
sented in  a  somewhat  different  form.  By 
indenture  between  A  and  B  and  C,  dis- 
solving their  partnership  as  rope-makers, 
A  and  B  covenanted  to  allow  C,  during 
his  life,  2s.  on  every  cwt.  of  cordage 
which  they  should  make,  on  the  recom- 
mendation of  C,  for  any  of  his  friends  and 
connections,  and  whose  debts  should  turn 
out  to  be  good ;  and  that  A  and  B  should 
stand  the  risk  of  such  debts  incurred, 
but  should  not  be  compelled  to  furnish 
goods  to  any  of  C's  connections  whom 
they  should  be  disinclined  to  trust  And 
C  covenanted  not  to  carry  on  the  busi- 
ness of  a  rope-maker  during  his  life  (ex- 
cept on  government  contracts) ;  and  ihht 
all  debts  contracted,  or  to  be  contracted, 
in  his  or  their  names,  pursuant  to  the  in- 
denture, should  be  the  exclusive  property 
of  A  and  B,  and  that  C  shoula,  during 
his  life,  exclusively  employ  A  and  B,  and 
no  other  person,  to  make  all  the  cordage 
ordered  of  him,  by  or  for  his  friends  and 
connections,  on  the  terms  aforesaid,  and 
should  not  employ  any  other  person  to 
make  cordage,  on  any  pretence  whatso- 
ever. £7s/<C  that  the  covenant  by  C  to 
employ  A  and  B  exclusively  to  make 
coixlage  for  his  friends,  and  not  to  em- 
ploy any  other,  &c.,  A  and  B  not  being 
obliged  to  work  for  any  other  than  such 
as  they  chose  to  trust,  was  not  illegal 
and  void,  as  being  in  restraint  of  trade 
without  adequate  consideration,  for  the 
whole  indenture  must  be  construed  to- 
gether according  to  the  apparent  rea- 
sonable intent  of  the  parties;  and  the 
general  object  being  only  to  appropriate 
to  A  and  B  so  much  of  C*s  private  trade 
as  they  chose  to  give  his  friends  credit 
for,  so  much  only  was  covenanted  to  be 
transferred,  and  C  was  still  at  liberty  to 
work  for  any  of  his  friends  who  were 
refused  to  be  trusted  by  A  and  B,  by 
which  construction  the  restraint  on  C 
was  only  coextensive,  as  in  reason  it 
could  only  be  intended  to  be,  with  the 
benefit  to  A  and  B;  and  therefore  the 
restraint  on  C  could  be  no  prejudice  to 
public  trade.  And,  in  Hay  ward  t\  Young, 
2  Chitty,407  (1818),  it  was  A^/</,  that  a 
bond  by  an  apothecary  not  to  set  up  busi- 
ness within  twenty  miles,  is  not  illegal, 
as  in  restraint  of  trade.  In  Bryson  r. 
Wliitehead,  1  Simons  &  S.  74  (1822),  the 
Vice-Chancellor  of   England,  Sir   John 

889 


*  750              THE  LAW  OP  CONTRACTS.            [PABT  11. 

*  750    found  for  believing  that  the  *  law  in  relation  to  tliese  con- 
tracts grew  out  of  the  English  law  of  apprenticeship,  to 

LtaA,  said:  '*  Although  the  policy  of  Johns.  Rep.  (Eng.)  446.  The  principal 
the  law  will  not  permit  a  general  restraint  American  cases  on  this  subject  seem  tu 
of  trade,  yet  a  trader  may  sell  a  secret  of  be  the  following:  Pierce  p.  FulKr,  8 
business,  and  restrain  himself  generally  Mass.  228  (1811).  whire  an  obligation  not 
from  using  that  secret.  Let  the  Master,  to  run  a  stage  between  Boston  and  Frov- 
in  settling  the  deed  which  is  to  give  effect  idence,  a  distance  of  about  forty  miles, 
to  this  agreement,  introduce  a  general  in  opposition  to  the  plaintiff's  stage,  was 
covenant  to  restrain  the  use  of  the  secret  kdd  to  be  valid,  having  been  made  for 
for  twenty  vears,  and  a  limited  covenant,  a  reasonable  and  good  consideration, 
in  point  of  locality,  as  to  carrying  on  This  was  followed  by  Perkins  o.  Lyman, 
the  ordinary  business  of  a  dyer,  both  9  Mass.  622  (1813).  Four  years  after, 
parties  being  willing,  that  the  agreement  the  general  principle,  as  stated  in  the 
should  be  so  modified."  Three  years  text,  was  recognized  and  adopted  in  Fyke 
afterwards,  in  Homer  v.  Ashford,  3  Bin^.  v.  Thomas,  4  Bibb,  486.  In  18:^.  the 
822,  the  same  general  principle  and  limi-  question  came  again  before  the  Supreme 
tations  were  recognized.  Wickens  v.  Court  of  Massachusetts,  in  Steams  r. 
Evans,  3  Young  &  J.  818  (1829),  recx>g^  Barrett,  1  Pick.  443,  and  the  cases  in  the 
nizes  the  same  general  principles.  And  8th  &  9th  Mass.  above  cited  were  con- 
this  was  followed  in  the  same  court  in  firmed.  The  same  court  kdd,  in  1825 
Young  v.  Timniins,  1  Cromp.  &  J.  331  (Palmer  v.  Stebbins,  8  Pick.  188),  that  a 
(1881),  where  an  agreement  in  partial  bond  conditioned  that  the  obligor  shall 
restraint  of  trade  was  declared  void  for  give  the  obligee  all  the  freighting  of  the 
want  of  consideration.  And  in  the  same  obligor's  goods  up  and  down  the  Con- 
year  was  decided  in  the  Common  Pleas  necticut,  at  the  customary  price,  to  be 
the  important  case  of  Homer  v.  Graves,  paid  in  goods  at  the  usual  price ;  and  that 
7  Bing.  785  (1881).  It  was  there  held,  he  shall  not  encourage  any  other  boat- 
after  mature  deliberation,  that  an  agree-  man  to  compete  with  the  obligee  in  the 
ment  that  defendant,  a  moderately  skilful  business  of  boating,  is  not  void,  as  being 
dentist,  would  abstain  from  practising  in  restraint  of  trade,  and  is  founded  on 
over  a  district  200  miles  in  diameter,  in  a  sufficient  consideration.  The  case  of 
consideration  of  receiving  instructions  Nobles  v.  Bates,  7  Cowen,  307  (1^7), 
and  a  salary  from  the  plaintiff,  determin-  seems  to  have  been  the  next  touching 
able  at  three  months'  notice,  was  unrea-  this  question.  There  the  agreement  was, 
sonable  and  void.  See  further,  Hitchcock  not  to  carry  on  a  certain  trade  **  within 
V,  Coker,  1  Nev.  &  P.  796  (1886) ;  Archer  twenty  miles  of  a  cerUin  sUnd."  The 
r.  Marsh,  6  A.  &  E.  959  (1887);  Wallisr.  agreement  was  heJd  binding,  the  court 
Day,  2  M.  &  W.  273  (1837);  Leigh  ton  v.  observing:  "A  bond  or  promise,  upon 
Wales,  3  M.  &  W.  545 ;  Ward  r.  Byrne,  good  consideration,  not  to  exercise  a 
5  M.  &  W.  548  (1839) ;  Hinde  r.  Gray,  1  trade  for  a  limited  time,  at  a  particular 
Man.  &  G.  195;  Proctor  v.  Sareent,  2  place,  or  within  a  particular  parish,  is 
Man.  &  G.  20  (1840) ;  Mallan  v.  May,  11  good.  But  where  it  is  general  not  to  ex* 
M.  &  W.  653  (1843)  ;  Rannie  v.  Irvine,  7  ercise  a  trade,  throughout  the  kingdom,  it  is 
Man.  &  G.  969  (1844) ;  Green  v.  Price,  18  bad,  though  founded  on  good  considera- 
M.  &  W.  095  (1845) ;  16  M.  &  W.  346  ;  tion,  as  being  a  too  unlimited  restraint  of 
Pilkington  v,  Scott,  15  M.  &  W.  657  trade;  and  operating  oppressively  upon 
(1846) ;  Nicholls  v.  Stretton,  10  Q.  B.  346  one  party,  without  being  of  any  benefit 
(1847);  Pemberton  v.  Vaughan,  11  Jur.  to  either."  Again,  in  Kerce  v.  Wood- 
411;  Hartley  r.  Cummings,  5  C.  B.  247  ward,  6  Pick.  206  (1828),  the  defendant 
(1847);  Sainter  V.  Ferguson,  7  C.  B.  716  sold  the  plaintiff  a  grocery  store,  and 
(1849) ;  Hastings  v.  Whitley,  2  Exch.  611  verbally  agreed  not  to  carry  on  the  same 
(1848);  Hilton  v.  Eckersley  (1855).  6  kind  of  business  within  a  "certain 
Ellis  &  B.  47.  32  Eng.  L.  &  Eq.  198.  limited  distance  in  the  city  of  Boston." 
Where  the  agreement  is  not  to  keep  a  It  was  held,  that  it  was  a  sufficient  con- 
shop  or  practise  a  trade  within  a  certain  sideration  for  such  agreement,  if  the 
number  of  miles  of  a  certain  place,  the  plamtiff  was  thereby  induced  to  make 
shortest  and  nearest  mode  of  access  is  to  the  purchase,  and  that  this  might  be 
be  the  standard  of  estimate.  Leigh  v.  shown  by  parol,  although  the  deed  was 
Hind,  9  B.  &  C.  774 ;  Woods  i;.  Dennett,  silent  about  any  such  consideration.  The 
2  Stark.  89.  The  distance  is  to  be  next  case  in  point  of  time  was  Alger  r. 
measured  by  a  straight  line  upon  a  Thacher,  19  Pick.  51  (1837).  for  which 
horizontal  plane.     Duignan  v.  Walker,  see  next  note.   And  see  Yickery  v.  Welch, 
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which  we  have  already  referred.  By  this  *  law,  in  its  origi-  *  751 
nal  severity,  no  person  could  exercise  any  regular  trade  or 
handicraft  except  after  a  long  apprenticeship,  and,  generally,  a 
formal  admission  to  the  proper  guild  or  company.  If  he  had  a 
trade,  he  must  continue  in  that  trade,  or  have  none.  To  relin- 
quish it,  therefore,  was  to  throw  himself  out  of  employment ;  to 
fall  as  a  burden  upon  the  community ;  to  become  a  pauper.  And 
it  is  not  surprising,  that  a  judge  in  the  reign  of  Henry  Y.  should 
speak  of  a  promise  to  do  this,  in  language  which  would  now  be, 
because  indecorous,  impossible.  But  this  ancient  severity  of  the 
law  of  apprenticeship  abated ;  and  as  this  severity  gradually  re- 
laxed, it  will  be  seen,  that  contracts  ^^  in  restraint  of  trade ''  were 
treated  with  less  and  less  of  disfavor,  until  the  present  rule  be- 
came established. 

In  the  application  of  this  rule  we  shall  see  a  gradual  enlarge- 
ment, until,  in  this  country  at  least,  it  seemed  to  be  a  little  more 
than  nominal.  The  cases  are  quite  numerous,  but  we  believe 
that  the  first  one  in  which  a  contract  was  sought  to  be  enforced, 
in  which  the  renunciation  was  absolute,  was  in  Massachusetts, 
in  1837 ;  (a)  and  this  was  also  nearly,  if  not  quite,  the  first  in 


19  Pick.  523.  The  irhole  subject  was 
examined  at  mnch  length  by  Bronson,  J., 
in  the  subsequent  case  of  Chappel  r. 
Brockway,  21  Wend.  157  (1839).  See 
further,  Ross  v.  Sadgbeer,  21  Wend.  106 ; 
Jarris  v.  Peck,  1  ffofiE.  Ch.  479  ( 1840) ; 
Bowser  o.  Blits,  7  Blackf.  844  (1845); 
GrasselU  v,  Lowden,  11  Ohio  St.  349. 

(a)  Alger  v.  Thacher,  19  Pick.  51. 
This  was  debt  on  a  bond  conditioned  that 
the  obligator  should  never  carry  on  or  be 
concerned  in  the  business  of  founding 
iron.  The  case  was  argued  at  sreat 
length  before  the  Supreme  Judicial  Court 
of  Massachusetts,  and  all  the  cases  from 
the  Year-Books  to  that  time  were  cited. 
And  Morton,  J.,  in  delivering  the  opinion 
of  the  court,  said :  *'  Among  the  most 
ancient  rules  of  the  common  law,  we 
find  it  laid  down,  that  bonds  of  restraint 
of  trade  are  void.  As  early  as  the 
second  year  of  Henry  Y.  (▲.  d.  1415),  we 
find  by  the  Year-Books  that  this  was  con- 
sidered to  be  old  and  settled  law.  Through 
a  succession  of  decisions,  it  has  been  hand- 
ed down  to  us  unquestioned  till  the  pres- 
ent time.  It  is  true,  the  general  rule  has, 
from  time  to  time,  been  modified  and 
qualified,  but  the  principle  has  always 
been  regarded  as  important  and  salutary. 
For  two  hundred  years  the  rule  continued 
unchanged  and  without  exoeptiona.  Then 


an  attempt  was  made  to  qualify  it,  by 
setting  up  a  distinction  between  sealed 
instruments  and  simple  contracts.  But 
this  could  not  be  sustained  upon  any 
sound  principle.  A  difiEerent  distinction 
was  then  started,  between  a  pmend  and  a 
limited  rettraint  of  trade,  which  has  been 
adhered  to  down  to  the  present  day.    This 

?[ualiflcation  of  the  general  rule  may  be 
ound  as  early  as  the  eighteenth  year  of 
James  I.  (a.  d.  1621),  Broad  r.  Jollyfe, 
Cro.  Jac.  596,  where  it  was  holden,  that  a 
contract  not  to  use  a  certain  trade  in  a 
particular  place  was  an  exception  to  the 
general  rule,  and  not  void.    And  in  the 

freat  and  leading  case  on  this  subject, 
litchell  V.  Reynolds,  reported  in  Lucas, 
27, 85, 130,  Fortescue,  296.  and  1  P.  Wms. 
181,  the  distinction  between  contracts 
under  seal  and  not  under  seal  was 
finally  exploded,  and  the  distinction 
between  limited  and  general  restraints 
fully  established.  Ever  since  that  de- 
cision, contracts  in  restraint  of  trade  gen- 
erally  have  been  held  to  be  void ;  while 
those  limited  as  to  time,  or  place,  or  per- 
sons, have  been  regarded  as  valid,  and 
duly  enforced.  Whether  these  excep- 
tions to  the  general  rule  were  wise,  and 
have  really  improved  it,  some  may  doubt ; 
but  it  has  been  too  long  settled  to  be 
called  in  question  by  a  lawyer.     This 
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*  752    *  which  such  a  promise  was  declared  to  be  wholly  null,  bj 

direct  adjudication ;  the  statements  in  other  cases,  that  a 
local  limitation  was  necessary,  and  would  make  the  promise  en- 
forceable, being  for  the  most  part,  if  not  altogether,  obiter.  In 
the  previous  cases,  such  a  promise,  it  is  said,  would  be  avoided  by 
the  law ;  but  in  none  of  them  was  this  done,  as  there  was  always 
some  limitation.  But  this  was  sometimes  very  wide.  In  one,  for 
example,  a  promise  not  to  use  certain  machines  in  any  of  the 
United  States  except  ttao  (Massachusetts  and  Rhode  Island),  was 
held  good,  because  ^^  agreements  to  restrain  trade  in  particular 
places  are  valid  in  law,  and  may  be  enforced."  (6)  In  the  case 
of  Alger  V.  Thacher,  already  referred  to,  it  was  argued,  that 

the  reason  of  the  law  against  such  contracts  had  passed 

*  753    *  away,  and  that  this  was  shown  by  an  extension  of  the  ex- 

ception which  made  the  rule  itself  unmeaning ;  for  it  could 
hardly  be  said  that  all  the  United  States  except  two  were  any 
'^  particular  place,"  if  this  phrase  was  to  be  used  with  any  refer- 
ence to  its  ordinary  meaning.  The  court,  however,  were  of  opin- 
ion, that  although  the  connection  between  such  contracts  and  the 
law  of  apprenticeship  might  have  originated  the  rules  of  law  in 
relation  to  these  contracts  in  England,  and  we  never  had  here  a 
similar  law  or  usage  of  apprenticeship,  still  there  were  sufficient 
reasons  for  sustaining  the  rule,  in  this  country,  as  it  had  been 


doctrine  extends  to  aU  branches  of  trade 
and  all  kinds  of  bosiness.  The  efforts  of 
the  plaintiff's  counsel  to  limit  it  to  handi- 
craft trades,  or  to  found  it  on  the  English 
system  of  apprenticeship,  though  enriched 
by  deep  learning  and  indefatigable  re- 
search, have  prored  unayailing.  In  Eng- 
land, the  law  of  apprenticeship  and  the 
law  against  the  restraint  of  trade  may 
have  a  connection.  But  we  think  it  rery 
clear  that  they  do  not,  in  any  measure, 
depend  upon  each  other.  That  the  law 
under  consideration  has  been  adopted  and 
practised  upon  in  this  country  and  in  this 
State,  is  abundantly  erident  from  the 
cases  cited  from  our  own  reports.  It  is 
reasonable,  salutary,  and  suited  to  the 
genius  of  our  government  and  the  nature 
of  our  institutions.  It  is  founded  on  great 
principles  of  public  policy,  and  carries 
out  our  constitutional  prohibition  of  mo- 
nopolies and  exclusive  privileges.  The 
unreasonableness  of  contracts  in  restraint 
of  trade  and  business  is  very  apparent 
from  several  obvious  considerations.  1. 
Such  contracts  injure  the  parties  making 
them,  because  they  diminish  their  means 

892 


for  obtaining  livelihoods,  and  a  compe- 
tency for  their  families.  They  tempt 
improvident  persons,  for  the  sake  of  pree- 
ent  grain,  to  deprive  themselves  of  the 
power  to  make  future  acquisitions.  And 
they  expose  such  persons  to  imposition 
and  oppression.  2.  They  tend  to  deprive 
the  public  of  the  services  of  men  in  the 
employments  and  capadUes  in  which 
they  may  be  most  useful  to  the  commu- 
nity as  well  as  themselves.  3.  They 
discourage  industry  and  enterprise,  and 
diminish  the  products  of  ingenuity  and 
skill.  4.  They  prevent  competition,  and 
enhance  prices.  6.  They  expose  the  pub- 
lic to  all  the  evils  of  monopoly.  And 
this  especially  is  applicable  to  wealthy 
companies  and  large  corporations,  who 
have  the  means,  unless  restrained  bir 
law,  to  exclude  rivalry,  monopolise  busi- 
ness, and  engross  the  market.  Against 
evils  like  these,  wise  laws  protect  indi- 
viduals and  the  public,  by  declaring  all 
such  contracts  void." 

(6)  Steams  v.  Barrett,  1  Pick.  44a 
And  see  Thomas  r.  Miles,  3  Ohio  State, 
274;  Dean  o.  Emerson,  102  Mass.  480. 
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laid  down  in  previous  cases.    This  may  be  regarded  as  a  leading 
authority,  and  it  leaves  no  other  question  than  as  to  what  shall  be 
deemed  "  a  reasonable  limitation."  ((?)  ^    In  a  latter  case  in  the 
same  StateTj^onJrScFnot  to  set  up  or  carry  on  a  certain  business 
within  the  State  was  held  to  be  void,  (cc)  *    In  Pennsylvania,  a 
contract  not  to  practise  medicine  within  twelve  miles  of  a  cei*tain 
town  was  held  valid,  (cd)  ^    A  contract  not  to  run  a  steamboat  on 
any  of  the  waters  of  California  was  held  void,  because  in  restraint 
of  commerce,  (jce)    If  this  question  is  to  be  answered  by  a  refer- 
ence to  the  cases,  the  probable  conclusion  would  be,  that  almost 
any  limitation  would  suflSce.    Still,  however,  if  the  courts  adhere  ^S\ 
to  the  rule  which  seems  now  to  be  established,  the  limitation,  to  -  ^ 
protect  the  contract,  mgst  be  bond  ff  g,  and  not  a  slight  and  un-     A 
real  exception,  inserted  as  a  mere  evasion  of  the  law.  (d) 

It  has  recently  been  held  in  England,  that  an  agreement  by 
eighteen  mill-owners,  to  be  governed,  as  to  wages  and  the  general 
managenxent  of  their  works,  by  a  majority  of  the  parties  to  it,  for 
the  purpose  of  more  effectually  resisting  a  combination  of  the  work 
people,  was  void  as  in  restraint  of  trade.  («) 

(c)  Kinsman  v.  Parkhurat,  IS  How.  {<»)  Wright  v.  Bider,  86  Cal.  842. 

889 ;  Lawrence  v.  Kidder,  10  Barb.  641 ;  (d)  See.  in  illustration  of  the  general 

Mott  i;.  Mottt  11  Barb.  127:  Van  Marter  principle,  Jones  v.  Lees,  1  H.  &  N.  180. 

V.  Babcock,  28  Barb.  688 ;  Beard  v.  Den-  and  Dunlop  v,  Gregory,  10  N.  Y.  (6  Seld.) 

nis,  6  Ind.  200.  241. 

(cc)  Taylor  v.  Blanchard,  18  Allen,  (e)  Hilton  v,  Kckersley,  6  Ellis  A  B. 

870.  47.    ^hddhjCampbtU,C,;i.,9Ji^Cromp' 

(cd)  McClorg's  Appeal,  68  Penn.  St  61.  Um^  J. ;  Erie,  J.,  dissenting. 

^  Thos  a  contract  not  to  practise  law  in  a  certain  town  is  valid,  Smalley  v.  Greene, 
52  la.  841 ;  or  within  six  miles  of  one*s  residence,  Linn  v.  Sigsbee,  67  UI.  ^5. 
Where  the  object  of  an  agreement  is  to  parcel  out  the  steredoring  business  of  a  particu- 
lar port  amongst  the  parties  to  it,  and  so  to  prevent  competition,  at  least  amongst  them- 
selves, and  also,  it  may  be,  to  keep  up  the  price  to  be  paid  for  the  work,  it  was  a^/</,  that 
such  agreement  is  not  invalid  if  carried  into  effect  by  provisions  reasonably  necessary 
for  the  purpose,  though  the  effect  of  them  might  be  to  create  a  partial  rpstraint  upon 
the  power  of  the  parties  to  exerrise  their  trade.    Collins  v.  Locke,  4  A  pp.  Cas.  674. 

'  But  in  Michigan  it  was  decided  that  a  contract  of  sale  of  a  publishing  business, 
which  covered  snlMtantiallj  the  territory  of  a  State,  containing  a  provision  that  the 
vendor  should  not  again  engage  in  the  business  within  the  State,  is  not  an  unreasonable 
restraint  of  trade.    Beal  v.  Chase,  31  Mich.  490. 

*  "  Within  a  radius  of  ten  miles  of  L."  was  construed  to  mean  "  within  ten  miles 
of  the  centre  of  the  town  of  L."  Cook  v.  Johnson,  47  Conn.  175.  The  systematically 
sending  to  houses  of  cuKtomers,  the  receiving  of  orders  and  delivery  of  goods  within  pre- 
scribed limits,  within  which  one  has  covenanted  not  to  ensage  in  business,  is  a  breacn  of 
the  covenant,  altboagh  done  at  a  customer's  request  and  uthough  the  business  is  en- 
j;aged  in  outside  of  the  limits ;  but  occasionallv  selling  to  an  old  customer  to  oblige  him' 
IS  not  a  breach.  Sander  v.  Hoffman,  64  N.  i .  248.  See  also  in  the  analogous  topic 
of  the  sale  of  the  "  good  will "  of  a  businetf ,  Labonchere  v.  Dawson,  L.  R.  13  £q.  322 ; 
Gined  v.  Cooper,  14  Ch.  D.  596. 
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2.      Or  COKTRACTt  OPPOSED  TO  THE  LaWS  OF  OTHES  COUHTBIBS. 

A  contract  which  violates  or  proposes  to  violate  the  revenue  laws 
of  the  country  in  which  it  is  made,  is  of  course  void.  (/)  But 
it  seems  to  be  quite  settled,  both  in  England  and  in  this 
*  754  *  country,  that  a  contract  may  lawfully  be  made  for  the  pur- 
pose of  violating  the  revenue  laws  of  a  foreign  country,  (jg) 
Perhaps  this  rule  is  the  necessary  result  of  the  universal  antago- 
nism which  now  pervades,  to  some  extent,  the  revenue  laws  of  all 
the  states  in  Christendom.  Everywhere  duties  or  imposts  are  laid, 
and  nowhere  is  there  any  thought  of  regulating  them,  by  any  other 
principle  than  that  of  securing  the  greatest  gain  to  the  country 
which  enacts  them.  For  even  the  zealous  promoters  of  what  is 
called  free  trade,  rest  their  arguments  in  its  favor  on  the  profita- 
bleness of  the  system  to  the  state  by  which  it  shall  be  adopted. 
And  while  it  may  seem  immoral  for  courts  to  sanction  the  breach 
of  the  positive  laws  of  a  foreign  state,  yet  it  is  too  much  to  ask  of 
them  to  enforce  an  observance  of  laws  made  almost  professedly 
against  the  interest  of  the  government  to  which  they  belong.  The 
rule  began  in  England,  when  the  courts  could  not  have  adopted 
any  other,  without  breaking  up  the  very  profitable  business  which 
their  merchants  found  in  carrying  on  with  different  nations  of  the 
continent  a  trade  prohibited  by  the  laws  of  those  nations.  The 
same  rule  seems  to  be  extended  to  such  things  as  making  false  or 
depraved  coin  or  counterfeit  paper-money,  for  use  in  a  foreign 
country,  although  it  is  perhaps  not  so  well  settled.  But  it  is  obvious 
th*at  arguments  might  be  urged  against  this  extension  of  the  rule, 
which  would  not  apply,  at  least  with  equal  force,  to  the  rule  itself. 

When  a  sale  of  liquors  was  made  in  New  York,  the  seller  having 
reason  to  believe  that  the  liquors  were  to  be  carried  to  Massachu- 
setts, for  sale  there,  where  the  sale  was  prohibited,  it  was  held  in 
Massachusetts  that  this  did  not  invalidate  the  sale.  (^^) 


(/*)  Johnson  v.  Hudson,  U  East,  180; 
Cope  V.  Rowlands,  2  M.  &  W.  149;  Smith 
V.  Mawhood,  14  M.  &  W.  452 ;  Meax  v, 
Humphries,  3  C.  &  P.  79;  Holman  r.  John- 
son, Cow  p.  841 ;  Arrostronf?  v,  Toler,  11 
Wheat.  258 ;  Cambioso  v.  Maffett,  2  Wash. 
C.  C.  98  ;  Hannay  r.  Kve,  8  Cranch,  242; 
Lightfoot  r.  Tenant,  1  B.  &  P.  551 ;  Lang- 
ton  V.  Hughes,  1  M.  &  S.  593 ;  Ritchie  v. 
Smith,  6  C.  B.  462  ;  Hodgson  i7.  Temple, 
5  Taunt  181 ;  Catlin  i;.  Bell,  4  Camp. 
183. 
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{§)  Boucher  v.  Lawson,  Cas.  temp. 
Hardw.  84;  Holman  v,  Johnson,  Cowp. 
841 ;  Biggs  v.  Lawrence,  3  T.  R.  454 ; 
Ludlow  V.  Van  Rensselaer,  1  Johns. 
94 ;  Lightfoot  v.  Tenant.  1  B.  &  P.  551; 
Planche  v.  Fletcher,  Doug.  251 ;  Kohii 
V.  Schooner  Renaisance,  5  La.  An.  25 
Pellecat  v.  Angell,  2  Cromp.  M.  &  R 
311. 

igg)  Adams  v,  Coulliard,  102  Mass 
167  ;  and  see  Ely  v.  Webater,  id.  804. 
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S.    Ot  Cortbagtb  which  txhd  to  Corbuft  Lboislatiok. 

All  those  whose  interests  are  to  be  afiFected  by  legislation,  may, 
hoth  morally  and  legally,  for  the  protection  or  advancement  of 
their  interests,  use  all  means  of  persuasion  which  do  not  come  too 
near  to  bribery  or  corruption ;  but  the  promise  of  any  personal 
advantage  to  a  legislator  is  open  to  this  objection,  and  therefore 
void.  (A)  ^  And  a  contract  tending  to  corrupt  appointment 
*  to  office,  even  by  a  private  corporation,  is,  for  a  similar  •  765 
reason,  void,  (i)  The  cases  are  somewhat  numerous  which 
show  that  contracts  which  have  a  tendency  to  introduce  corruption 
either  in  the  election  or  the  action  of  persons  holding  office  of  any 
kind  caimot  be  enforced,  (it) 


(A)  See  Clippinger  v.  Hepbaugh,  6 
WattB  &  S.  816;  Wood  v.  McCann,  6 
Dana,  366;  Coppock  v.  Bower,  4  M.  & 
W.  361 ;  Hatzlield  v.  Gulden,  7  Watts, 
162 ;  Norman  t-.  Cole,  3  Esp.  263;  Fuller 
V.  Dame,  18  Pick.  472 ;  Brigg  v.  Wash- 
borne,  1  Aik.  264;  Garlick  v.  Ward,  6 
Halst.  87 ;  Harris  v.  Roof,  10  Barb.  489. 
This  subject  is  very  fully  discussed  in 
the  late  case  of  Marshall  v.  Baltimore  A 
Oliio  Railroad  Company,  16  How.  314 
It  is  there  held,  that  a  contract  is  void, 
as  against  public  policy,  and  can  have 
no  standing  in  court,  by  which  one  party 
stipulates  to  employ  a  number  of  secret 
agents  in  order  to  obtain  the  passage  of 
a  particular  law  by  the  legislature  of  a 
State,  and  the  other  party  promises  to 
pay  a  large  sura  of  money  m  case  the 
law  should  pass,  fields  also,  that  the 
contract  was  void,  if,  when  it  was  made, 
the  parties  agreed  to  conceal  from  the 
members  of  the  legislature  the  fact,  that 
the  one  party  was  the  agent  of  the  other, 
and  was  to  receive  a  compensation  for 
his  services,  in  case  of  the  passage  of  the 
law.  And  further,  if  there  was  no  agree- 
ment to  that  effect,  there  can  be  no  re- 
covery upon  the  contract,  if  in  fact  the 
agent  did  conceal  from  the  members  of 
the  legislature,  that  he  was  an  agent  who 
was  to  receive  compensation  for  his  ser- 
vices, in  case  of  the  passage  of  the  law. 
Mr.  Justice  Grier,  in  delivering  his  opin- 
ion, said:  ''Influences  secretly  urged 
under  false  and  covert  pretences  must 


necessarily  operate  deleteriously  on  legis- 
lative action,  whether  it  be  employed  to 
obtain  the  passage  of  private  or  public 
acts.  Bribes,  in  the  shape  of  high  con- 
tingent compensation,  must  necessarily 
lead  to  the  use  of  improper  means  and 
the  exercise  of  undue  influence.  Their 
necessary  consequence  is,  the  demoraliza 
tion  of  the  agent  who  covenants  for 
them ;  he  is  soon  brought  to  believe  that 
any  means  which  will  produce  so  bene- 
flcial  a  result  to  himself  are  'proper 
means ; '  and  that  a  share  of  these  profits 
may  have  the  same  effect  of  quickening 
the  perceptions  and  warming  the  zeal 
of  influential  or  'careless'  members  in 
favor  of  his  bill.  The  use  of  such  means 
and  such  agents  will  have  the  effect  to 
subject  the  State  governments  to  the 
combined  capital  of  wealthy  corpora- 
tions, and  produce  universal  corruption, 
commencing  with  the  representative  and 
ending  with  the  elector.  Speculators  in 
legislation,  public  and  private,  a  com- 
pact corps  of  venal  solicitors,  vending 
their  secret  influences,  will  invest  the 
capital  of  the  Union  and  of  every  State, 
till  corruption,  shall  become  the  normal 
condition  of  the  body  politic,  and  it  will 
be  said  of  us  as  of  Rome — *  omne  Roma 

(t)  Davison  r.  Seymour,  1  Bosw.  88. 

\xi)  Mills  V.  Mills.  40  N.  Y.  643 ;  Bow- 
man V.  Coffroth,  69  Penn.  St.  19;  Weld 
V.  Lancaster,  66  Me.  463;  Martin  o.  Wade, 
37  Cal.  168. 


^  See  also  Trist  v.  Child,  21  Wall.  441. 
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4.    Or  Waobriito  Costbacts. 


It  was  fonnerly  held  in  England,  that  some  wagers  are  valid 
contracts  at  common  law.  (y)  ^    But  they  have  been  recently 


ij)  Good  r.  Elliott,  8  T.  R.  608.  The 
wAger  here  was,  whether  one  S.  T.  had, 
or  had  not,  before  a  certain  dajr  bought 
a  wagon  belonging  to  D.  C.  So  a  wager 
on  the  age  of  the  plaintiff  and  defendant 
has  been  held  good  at  common  law.  Hus- 
ney  v.  Crickitt,  3  Camp.  168.  And  see 
Bland  v.  Collett,  4  Camp.  157  ;  Fisher  v. 
Waltham,  4  Q.  B.  880.  So  a  wager  on 
the  result  of  an  appeal  from  the  Court 
of  Chancery  to  the  House  of  Lords  has 
been  held  good,  no  fraud  being  intended, 
and  the  parties  having  no  power  to  bias 
tlie  decision.  Jones  t*.  Randall,  Cowp. 
87.  And  BO  of  a  wager  on  the  price  of 
foreign  funds.  Morgan  u.  Pebrer,  4  Scott, 
230.  So  of  a  wager  that  a  certain  horse 
would  win  a  certain  race.  Moon  v.  Dur- 
den.  2  Exch.  ^.  By  the  common  law  of 
England,  therefore,  wagers  were  not  per 
M  void,  unless  they  affected  the  interests, 
feelings,  or  character  of  third  persons ; 
or  led  to  indecent  evidence  ;  or  were  con- 
trary to  public  policy  ;  or  tended  to  im- 
morality, or  to  a  breach  of  some  law. 
Lord  Campbell,  in  Thackoorseydass  v. 
DhondmiiU,  6  Moore  P.  C.  800;  Doolub- 
dass  V.  RamloU,  7  Moore  P.  C.  280,  3 


Eng.  L.  &  Eq.  30.  And  a  few  early  de- 
cisions in  America  Inclined  ^e  Mune 
way.  Bunn  v.  Ricker,  4  Johna.  426 ; 
Morgan  v.  Richards,  1  Browne,  Pa.  171 ; 
Hasket  v,  Wootan,  1  Nott  &  McC.  180; 
Shepherd  r.  Sawyer,  2  Afurpby,  26; 
Grant  r.  Hamilton,  3  McLean.  100 ;  Ross 
V,  Green,  4  Harring.  Del.  308 ;  Dunman 
r.  Strother,  1  Texas,  89 ;  Barret  v.  Hamp- 
ton, 2  BreT.  226.  But  a  different  riew 
was  taken  in  many  Sutes,  and  all  wagen 
were  considered  to  be  illegal,  and  con- 
trary to  good  policy.  Thus,  in  Collamer 
v.  Day,  2  Vt  144,  a  wager  that  a  certain 
chaise  then  in  sight  was  the  property  of 
A  and  not  of  B  was  hdd  roid  And  see 
Amory  v.  Gilman.2  Mass.  1 ;  Babcock  v. 
Thompson,  8  Pick.  446;  Ball  p.  Gilbert, 
12  Met.  300,  Shaw,  C.  J. ;  Holt  v.  Hodge, 
6  N.  H.  104 ;  Rice  v.  Gist,  1  Strobh.  82 ; 
Edgell  o.  McLaughlin,  6  Whart.  176: 
Lewis  V.  Littlefleld,  16  Me.  233 ;  Carrier 
V.  Brannan,  3  Cal.  328.  But  however 
the  common  law  may  be,  all  wagers  are 
now  forbidden  in  England  by  statute. 
8  &  0  Vict.  c.  100,  §  18  (1845),  and  simi- 
lar statutes  exist  in  many  American 
States.     Unless  special   proTision  was 


1  Transactions  in  stocks  or  commodities  by  way  of  mai^ns,  the  settlement  of  difl^r- 
ences  between  the  contract  and  market  price  at  a  given  time,  and  the  payment  of  the 
^in  or  loss,  without  any  intention  to  deliver  the  stocks  or  commodities,  are  mere  wager- 
ing contracts  and  unenforceable.  North  v,  Phillips,  89  Penn.  St  250 ;  Rumsey  v.  Berry. 
65  Maine,  570 ;  Melchert  o.  American  Un.  Tel.  Co.  3  McCrary,  521,  and  note.  See 
Fareira  v.  Gabell.  89  Penn    St  89;  Kirkpatrick  v.  Bonsall,  73  id.  155;  In  re  Green. 

7  Bissell,  338;  Atwood  v.  Weeden,  12  R.  1.  293.  Thus  a  contract  for  the  sale  and 
future  delivery  of  grain,  bv  which  a  seller  can  deliver  or  not,  and  the  buyer  can  call  lor 
delivery  or  not,  just  as  each  chooses,  and  which  on  maturity  is  to  be  filled  by  adjusting 
the  difljerences  in  market  value,  and  requiring  the  parties  to  put  up  maigins  as  security, 
and  providing  that,  if  either  party  fails,  on  notice,  to  put  up  fortner  maigins  according 
to  the  market  nrice,  the  other  may  treat  the  contract  as  fiilM  immediately,  and  recover 
the  difference  octween  the  market  and  the  contract  price,  without  ofi^ng  to  perform 
or  showing  any  ability  so  to  do,  is  a  gRmbling  transaction  and  unenforceaSe.  Picker- 
ing V.  Cease,  79  111.  328 ;  Lyon  v.  Culbertson,  83  111.  33.  A  note  given  by  a  principal 
to  his  broker  for  services  rendered  and  moneys  advanced  in  making  and  settling  such 
gambling  contracts  is  void.  Barnard  v.  Backhans,  52  Wis.  593.  But  when  stocks 
are  bouf^t  and  sold,  although  upon  speculation,  if  they  are  to  be  delivered^  it  is  not  a 
gambling  transaction.  Smith  v.  Bonvier,  70  Penn.  St  825.  Nor  are  time  contracts 
made  in  good  faith  for  the  future  delivery  of  grain  or  any  other  commodity  prohibited, 
either  by  the  common  law  or  by  statute.  Wolcott  v.  Heath,  78  111.  433.  The  giving  a 
seller  till  the  last  day  of  a  month,  at  his  option,  in  which  to  deliver  a  commodity,  is  not 
a  gambling  contract,  and  the  purchaser  will  be  entitled  to  its  benefit,  irrespective  of  the 
seller's  secret  intention.  Pixley  v.  Boynton,  79  III.  351.  In  England  the  employment 
of  a  broker  to  8|)ecalate  on  the  stock  exchange,  so  that  only  **  differences  "  snould  be 
payable  by  the  principal,  has  been  held  not  to  be  against  public  policy,  not  ill^al  at  com- 
mon law,  and  not  in  the  nature  of  a  gaming  or  wagering  contract  against  tiie  statute  of 

8  &  9  Vict  c.  109,  f  18.    Thacker  v.  Hardy,  4  Q.  B.  D.  685. 
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*  prohibited  by  statute  in  England  and  in  parts  of  this  ooun-  ^  756 
try ;  and  there  are  American  courts  which  have  denied  to 
them  any  validity  whatever.  Even  if  admitted  to  be  valid,  it  is 
certain  that  this  must  be  with  important  qualifications ;  (A)  as, 
for  instance,  that  they  shall  not  refer  to  another's  person  or  prop- 
erty, (/)  so  as  to  make  him  infamous,  or  to  be  libellous  or  indecent, 
or  to  injure  his  property,  or  to  tend  to  break  the  peace.  It  cannot 
be  believed,  in  these  days,  that  wagers  would  be  anywhere  upheld, 
against  which  these  objections  could  be  fairly  urged ;  and  upon 
some  of  these  points  the  authorities  are  quite  clear,  (m)  ^  We  have 
already  considered  some  of  the  rules  applicable  to  the  subject  of  ^ 
stakeholders  and  wagers,  in  a  previous  section  of  this  chap- 
ter.  (mm) 


made  therefor,  however,  they  would  not 
have  a  retroflpective  operation  upon  ac- 
tions commenced  before.  Moon  &.  Dnr- 
den,  2  Exch.  22 ;  Doolubdass  v.  RamloU, 
7  Moore  P.  C.  239,  3  Eng.  L.  &  Eq.  39. 

(k)  Wagers  as  to  the  mode  of  playing, 
or  the  result  of  any  illegal  game,  as  box- 
ing, wrestling,  cockfighUng,  &c.,  are  void 
at  common  law.  Brown  v.  Leeeon,  2  H. 
Bl.  43 ;  Egerton  v.  Furseraan,  1  C.  &  P. 
613;  Kennedy  r.  Gad,  3  C.  &  P.  376; 
Squires  r.  Whisken,  3  Camp.  140 ;  Hunt 
V.  Bell,  1  Bing.  1 ;  McKeon  v.  Caherty, 
1  flail,  300;  Hasket  v,  Wootan,  1  Nott 
&  McC.  180;  Atchison  v.  Qee,  4  Mc- 
Cord,  211.  Money  lent  for  the  pur- 
pose of  betting  cannot  be  recoTered  by 
the  lender  of  the  borrower.  Peck  v. 
BrigBS,  3  Denio,  107 ;  Ruckman  v,  Bryan, 
id.  94Q,  And  a  note  given  for  a  saming 
debt  is  Toid,  eren  in  the  hands  of  an  in- 
nocent indorsee  for  ralue.  Unger  o. 
Boas,  13  Penn.  St  601. 

(/)  Such  wagers  were  always  rold  at 
common  law.  De  Costa  v,  Jones,  Cowp. 
729,  a  wager  as  to  the  sex  of  a  third 
person ;  Phillips  r.  lyes.  1  Rawle,  37,  a 
wager  that  Napoleon  Bonaparte  would 
be  removed  from  the  Island  of  St. 
Helena  before  a  certain  time ;  Ditcfabum 
o.  Goldsmith,  4  Camp.  152,  a  wager  that 
an  unmarried  woman  would  haye  a  child 
by  a  certain  day ;  Hartley  v.  Rice,  10 
East,  22,  a  wager  that  a  certain  person 
would  not  marry  within  a  certain  num- 
ber of  years ;  Gilbert  v,  Sykes,  16  East, 
160,  a  wager  on  the  duration  of  the  life 
of  Napoleon  Bonaparte,  at  a  time  when 
his  probable  assassination  was  the  sub- 


ject of  speculation ;  Eyans  v.  Jones,  6 
M.  &  W.  77,  a  wager  that  a  certain  pris- 
oner would  be  acquitted  on  trial  of  a 
criminal  charge.  Some  of  these  cases 
may  have  also  proceeded  upon  the 
pound  of  jnMie  potiep^  and  as  haying  an 
injurious  tendency  in  respect  to  pukiie 

(m)  Wagers  upon  the  result  of  an 
election  have  always  been  considered  as 
yoid,  on  both  sides  of  the  Atluitic,  as 
being  contrary  to  sound  policy,  and 
tendmg  to  impair  the  purity  of  elections. 
Ball  V.  Gilbert.  12  Met  897 ;  Allen  v, 
Heam,  1  T.  R.  66;  M'AlUster  v.  Hoff- 
man, 16  S.  &  R.  147 ;  Smyth  0.  M'Mas- 
ters,  2  Browne,  Pa.  182 ;  Bunn  v.  Riker, 
4  Johns.  426;  Lansing  v.  Lansing,  8 
Johns.  464;  Yischer  v,  Yates,  11  Johns. 
23;  Tates  v.  Foot,  12  Johns.  1 ;  Rust  v. 
Gott,  9  Cowen,  169;  Stoddard  v.  Martin, 
1  R.  I.  1 ;  Denniston  v.  Cook,  12  Johns. 
876;  Brush  v.  Keeler,  6  Wend.  260; 
Lloyd  V.  Leisenring,  7  Watto,  296; 
Wagonseller  v,  Snyder,  7  Watts,  348; 
Wroth  V,  Johnson,  4  Harris  &  McH.  284 ; 
Layal  v,  Ujen,  1  Bailey,  486 ;  Dayid  9. 
Ransom,  1  Greene,  883;  Dayis  v,  Hol- 
brook,  1  La.  An.  176 ;  Tarlton  v.  Baker, 
18  Yt  9;  Commonwealth  v.  Pash,  9 
Dana,  81 ;  Machir  v.  Moore,  2  Gratt. 
267  ;  Foreman  v.  Hardwick,  10  Ala.  316 ; 
Wheeler  t;.  Spencer,  16  Conn.  28;  Rut- 
sell  V,  Pyland,  2  Humph.  131 ;  Porter  v. 
Sawyer,  1  Harring.  (Del.)  617;  Gardner 
o.  Nolen,  3  id.  420 ;  Hickerson  v.  Benson, 
8  Mo.  8* 

{mm)  AMi€,p,*e26, 


1  Gregory  v.  King,  68  QL  169;  Merchants',  Ac.  Co,  v.  Goodrich,  75  Bl.  554. 
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*767  *&    Or  THB  SuHDAT  Law. 

In  Great  Britain  and  in  this  country,  a  view  prevails  concerning 
the  obligation  and  sanctity  of  Sunday  as  the  Sabbath,  which  dif- 
fers somewhat  from  that  which  is  generally  adopted  elsewhere  in 
Christendom,  (n)  One  or  two  laws  were  passed  before  England 
became  Protestant ;  but  the  statute  of  29  Charles  11.  c.  7,  §  1,  is 
the  principal  English  statute.  ((?)  Many  cases,  involving  many 
different  questions,  have  arisen  under  this  statute.  But  most  of 
them  turn  upon  a  peculiarity  in  its  phraseology  which  is  not  gen. 
erally  copied  in  this  country.  This  statute  enacts  that  no  person 
shall  do  any  worldly  labor,  &c.,  upon  the  Lord's  day,  ^^  of  their 
ordinary  callings.^^  Hence  any  man  may  do  anything,  buy,  or 
sell,  or  work  in  any  way,  on  any  part  of  Sunday,  if  not  in  his  or- 
dinary calling,  without  prohibition  from  this  statute.  Some  nice 
distinctions    have  been  made  under  this  clause,  (j?)    In    this 

(n)  Bv  the  common  law  no  judicial  necessity  and  charity  onljr  excepted) ; " 

act  coala  be  done  on  Sunday.    Swan  v,  and  "  that  no  person  or  persons  whatso- 

Broome,  1  W.  Bl  406,  626,  3  Burr.  1506;  erer  shaU  publicly  cry.  show  forth«  or 

Baxter  v.  The  People,  8  Oilman,  068;  expose  to  sale,  any  wares,  merchandises, 

8haw  V.  M'Combs,  2  Bay,  282 ;  True  i;.  fruit,  herbs,  goods,  or  chattels  whatsoever. 

Plumley,  86  Me.  466 ;  Hiller  v.  English,  upon  the  Lord's  day  or  any  part  thereof.'* 

4  Strobh.  486;  Davis  o.  Fish,  1  Greene,  The  first  important  case    in    England, 

la.  406.      And    in    Story  r.  Elliott,  8  putting  a  construction  upon  these  pro- 

Cowen,  27,  it  was  heid,  that  an  award  visions,    was    Dniry    v.    Defontaine,    1 

made  and  published  on  Sunday  was  void,  Taunt.  181.     It  was  there  determined, 

an  award  oeing  a  judicial  act.    But  see  that  a  sale  of  goods  made  on  Sunday, 

Sargent  o.  Butts,  21  Vt.  09.    But  as  to  which  is  not  made  in  the  ordinary  call- 

the  makine  of  contracts,  and  all  other  ing  of  the  vendor,  or  his  agent,  is  not 

acts  not  of  a  Judicial  nature,  the  com-  void  by  the  stat.  2d  Car.  II.  c.  7,  so  as  to 

mon  law  made  no  distinction  between  disable  the  vendor  froin  recovering  the 

Sunday  and  any  other  dav.      Rex    v.  price.    And  Man^ld,  C.  J.,  said :  "  We 

Brotherton,  Stra.  702 ;  Mackally's  case,  cannot  discover  that  the  law  has  gone  so 

9  Rep.  dd  b,  Cro.  Jac.  280 ;  Waite  v.  The  far  as  to  say  that  every  contract  made 

Hunared  of  Stolce,  Cro.  Jac.  496 ;  Drury  on  a  Sunday  shall  be  void,  although, 

V.  Defontaine,   1   Taunt.   181 ;  Story  v.  under  these  penal  statutes,  if  any  man 

Elliot,  8  Co  wen,  27 ;  Kepner  v.  Keefer,  6  in  the  exercise  of  his  ordinary  calling 

Watts,  231 ;  Johnson  t;.  Day,  17  Pick«  should  make  a  contract  on  Sunday,  that 

106 ;  Bloom  v.  Richards.  2  Ohio  St.  887.  contract  would  be  void."    The  next  case 

(o)  The  first  statute  on  the  subject  in  was  Bloxsome  v.  Williams,  8  B.  &  C.  232, 

England  was  27  H.  VI.  c.  6.    This  was  which  was  an  action  for  a  breach  of 

followed  by  1  Jac.  I.  c.  22,  §  28 ;  1  Car.  I.  warrantv  on  the  sale  of  a  horse,  the  sale 

c.  1 ;  8  Car.  I.  c.  1 ;  20  Car.  II.  c.  7.  having  been  made  on  Sunday.     There, 

See  Banks  v.  Werts,   18  Indiana,  208,  Bay/e^,  J.,  said  :*' In  Drury  v.  Defontaine, 

and  Amer.  Law  Mag.  May,  1860,  p.  428,  it  was  held,  that  the  vendor  of  a  horse, 

for  valuable  remarks  on   the    Sunday  who  made  a  contract  of  sale  on  a  Sun- 

laws.  day,  but  not  in  the  exercise  of  his  ordi- 

(0)  The  language  of  the  statute  of  nary  calling,  might  recover  the  price. 

20  Car.  II.  c.  7,  §  1,  is,  "  that  no  trades-  I  entirely  concur  in  that  decision,  but  I 

man,    artificer,    workman,    laborer,    or  entertain  some  doubts  whether  the  stat- 

other  person  whatsoever,  shall  do  or  ex-  ute  appUes  at  all  to  a  bargain  of  this 

erdse  any  worldly  labor,  business,   or  description.     I  incline  to  think  that  it 

work  of  their  ordinary  callings,  upon  the  applies  to  manual  labor  and  other  work 

Lord's  day,  or  any  part  thereof  (works  of  visibly  laborious,  and   the    keeping  of 
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country  Sunday  laws,  •  or  "  laws  for  the  better  observance    *  758 
of  the  Lord's  day,"  as  they  were  generally  called,  were 
passed  in  most  of  the  colonies,  and  *  are  now  in  force    ^  759 
in  most  of  the  States ;  but  the  prevailing  distinction  is  be- 
tween "  works  of  necessity  and  mercy,"  or  "  necessity  and  char- 
ity," which  are  permitted,  and  all  others  which  are  prohibited,  (jr) 

open  shops.  But  I  do  not  mean  to  pro-  other  member  of  the  coart,  and  this  con- 
nounce  any  decision  upon  that  point"  struction  was  entirely  rejected  by  the  Court 
The  case  finally  went  off  on  other  of  Kind's  Bench,  in  Kex  v.  The  Inhabi- 
groonds.  The  next  important  case  was  tants  of  Whitnash,  7  B.  &  C.  596,  where 
Fennell  v,  Ridler,  6  B.  &  C.  406.  It  was  it  was  held,  that  the  statute  only  prohibits 
there  held,  that  a  horse^lealer  cannot  labor,  business,  or  work  done  in  the  course 
maintain  an  action  upon  a  contract  for  of  a  man's  ordinary  calling;  and  therefore 
the  sale  and  warranty  of  a  horse  made  that  a  contract  of  hiring,  made  on  a  Sun- 
by  him  upon  a  Sundag.  BayUy,  J.,  in  day  between  a  farmer  and  a  laborer,  for  a 
deliyering  the  opinion  of  the  court,  after  year,  was  valid.  And  see,  to  the  same  ef- 
adverting  to  the  language  of  the  statute,  feet,  Scarfe  v.  Morgan,  4  M.  &  W.  270 ; 
said:  "The  interposition  of  the  word  Wolton  v.  Gavin,  16  Q.  B.  48;  Begbie  v, 
'business '  between  the  words  '  labor  and  Levi,  1  Cromp.  &  J.  180.  There  has  been 
work '  might  justify  a  question,  whether  some  question  as  to  what  jkersons  are  em- 
it included  every  description  of  the  bracea  in  the  above  provisions,  under  the 
business  of  a  man's  ordinary  calling,  or  words,  "  tradesman,  artificer,  workman, 
whether  it  was  not  confined  to  such  as  laborer,  or  other  person  whatsoever."  In 
was  manual  and  calculated  to  meet  the  Sandiman  r.  Breach,  7  B.  &  C.  96,  it  was 

Sublic  eye.  There  is  nothing,  however,  held,  that  drivers  and  proprietors  of  stage- 
I  the  act  to  show  that  it  was  passed  coaches  were  not  includea ;  and  therefore, 
exclusively  for  promoting  public  de-  that  a  contract  to  carry  a  passenger  on  a 
cency,  and  not  for  regulating  private  stage-coach  on  Sunday  was  valid.  Lord 
conduct ;  and  though  I  expressed  a  doubt  Tenterden  said  :  "  It  was  contended,  that 
upon  this  point  in  Bloxsome  v.  Williams,  under  the  words '  other  person  or  persons ' 
I  am  satisned,  upon  further  consideration,  the  drivers  of  stage-coaches  are  included, 
that  it  would  be  a  narrow  construction  of  But  where  general  words  follow  particular 
the  act,  and  a  construction  contrary  to  its  ones,  the  rule  is  to  construe  them  as  ap- 
spirit,  to  give  it  such  a  restriction.  Labor  plicable  to  persons  ejusdem  generis."  And 
may  be  private,  and  not  meet  the  public  see,  to  the  same  effect,  Rex  r.  Inhabitants 
eye,  and  so  not  offend  against  public  de-  of  Whitnash,  7  B.  &  C.  596.  In  Peate  v. 
cency ;  but  it  is  equally  labor,  and  equally  Dicken,  1  Cromp.  M.  &  R.  422,  the  court 
interferes  with  a  man's  religious  duties,  were  inclined  to  hold,  that  an  attorney 
The  same  may  be  said  of  business  or  of  was  not  a  person  included  within  the  above 
work.  Each  may  be  public  and  meet  the  words,  but  the  point  was  not  decided, 
public  eye ;  each  may  be  private  and  con-  (q)  In  Massachusetts,  Maine,  and  Mich- 
cealed.  There  is  nothing,  therefore,  in  igan,  the  words  of  the  statute  are,  thai 
the  position  of  the  word ' business '  between  "no  person  shall  do  any  manner  of  labor, 
those  of  'labor  and  work,'  which  in  our  business,  or  work,  except  only  works  of 
judgment  can  justify  us  in  giving  to  it  necessity  and  charity,  on  the  Lord's  day." 
anything  but  its  ordinary  meaning ;  and  In  New  Hampshire,  "  No  person  shall  do 
it  seems  to  us  that  everv'species  of  labor,  any  labor,  business,  or  work,  of  his  secu- 
business,  or  work,  whether  public  or  pri-  lar  calling,  works  of  necessitv  and  mercy 
vate,  in  the  ordinary  calling  of  a  trades-  only  excepted,  on  the  Ix>rd  s  da^."  In 
man,  artificer,  workman,  laborer,  or  other  Vermont,  "  No  person  shall  exercise  any 
person,  is  within  the  prohibition  of  this  secular  labor,  business  or  employment,  ex- 
statute."  In  Smith  v.  Sparrow,  4  Bing.  cept  such  only  as  works  of  necessity  and 
84,  Parhe,  J.,  disapproved  of  the  decision  charity,  on  tlie  Lord's  day."  In  Connec- 
of  Dmry  v,  Defontaine,  and  said :  "  I  ticut,  "  No  person  shall  do  any  secular 
think  the  construction  put  upon  the  stat-  business,  work,  or  labor,  works  of  neces- 
ute,  in  that  case,  too  narrow.  The  ex-  sity  and  mercy  excepted,  nor  keep  open 
pression  'any  worldly  labor*  cannot  be  any  shop,  warehouse,  or  workhouse,  nor 
confined  to  a  man's  ordinary  calling,  but  expose  to  sale  any  goods,  wares,  or  mer* 
applies  to  an^  business  he  may  carry  on,  chandise,  or  any  other  property  on  the 
whether  in  his  ordinary  calling  or  not"  Lord's  day."  In  Pennsylvania,  "  No  per- 
But  no  such  opinion  was  expresSed  by  any  son  shall  do   or  perform  any  worldly 
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*  760       *  There  are  but  few  reported  cases  wfaich  illiistrate  this 

employmeiit  or  business  whatsoever  on  sylvania,  Morgan  p.  Richards,  I  Browne, 
the  Lord's  daj,  commonljr  called  Sunday,  Pa.  171 ;  Kepner  v.  Keefer»  6  Watts,  S31 ; 
works  of  necessity  and  charity  only  ex-  Fox  v.  Mensch,  3  Watts  &  S.  444 ;  Com- 
cepted/'  In  Alabama,  **  No  worldly  busi-  mon wealth  v.  Kendif ,  2  Penn.  St.  448 ; 
ness  or  employment,  ordinary  or  servile  Berrill  v.  Smith,  2  Miles,  402;  Johnston 
work,  works  of  necessity  or  charity  ex-  v.  The  Commonwealth,  22  Penn.  St  102. 
cepted,  shall  be  done,  performed,  or  prae-  The  same  rule  is  established  in  Alabama, 
tised,  by  any  person  or  persons,  on  the  O'Donnell  v.  Sweeney,  5  Ala.  467 ;  Ship- 
first  day  of  the  week,  commonly  called  pey  v.  Eastwood,  9  Ala.  198;  Dodson  r. 
Sunday."  In  Kentucky,  "  No  work  or  Harris,  10  Ala.  566;  Butler  v.  Lee,  U  Ala. 
basing  shall  be  done  or  performed  on  685;  Sakmanh  v.  Tuthill,  13  Ala.  380; 
the  Sabbath  day,  unless  the  ordinary  house-  Rainey  v.  Capps,  22  Ala.  288.  And,  it 
hold  offices  of  daily  necessity,  or  other  seems,  in  Michigan.  Adams  v.  HameU,  2 
work  of  necessity  or  charity."  Under  all  Dou^.  73.  In  Kentucky,  the  rule  is  less 
the  above  statutes,  it  is  now  quite  well  certam.  In  Ray  v.  CaSiett,  12  B.  Mon. 
settled,  that  all  contracts  of  every  descrip  532,  AfarsMaU,  J.,  said :  "  We  are  not  ]»«- 
tion,  entered  into  on  Sunday,  and  not  witn-  pared  to  decide  that  the  mere  execatkMi 
in  the  exceptions,  are  unlawful  and  void,  and  delivery  of  a  note,  or  its  mere  accept- 
Thus,  in  Towle  v,  Larrabee,  26  Me.  464,  ance  on  Sundav,  is  laboring  in  any  trade 
it  was  held,  that  a  promissory  note,  made  or^calling ;  unless  it  be  a  part  of  some 
on  the  Lord's  day,  and  given  and  received  other  transaction  done  also  on  Sunday, 
as  the  consideration  for  articles  purchased  which  may  be  regarded  as  labor  in  sobm 
on  that  day,  is  void.  And  in  Hilton  r.  trade  or  calline.  And  if  the  mere  exe- 
Honghton,'35  Me.  143,  it  is  said  to  be  a  cntion  and  dehvery  of  a  note  could  be 
violation  of  the  statute  to  sign  and  deliver  deemed  such  labor,  we  are  satisfied  that 
a  promissory  note  on  the  Lord's  day ;  and  its  mere  acceptance  could  not,  and  the 
a  note  so  signed  and  delivered  is  therefore  person  accepting  it  would  not  be  involved 
of  no  validity.  And  see  Nason  v.  Dins-  m  any  consequence  of  a  breach  of  the  law 
more,  34  Me.  391 ;  State  v.  Suheer,  33  Me.  by  the  other,  unless  he  knew  that  the  note 
539.  In  AUen  v.  Deming,  14  N.  H.  133,  had  been  made  as  well  as  delivered  on 
it  was  keldt  that  the  execution  and  deliv-  Sunday."  But  in  Slade  v.  Arnold,  14  B. 
ery  of  a  promissory  note  on  Sunday,  is  Mon.  287,  it  was  held,  that  all  contracts, 
"  business  '^  of  a  person's  "  secular  calling,"  having  for  their  consideration,  or  any  part 
and  as  such  is  prohibited  by  the  statute ;  of  it,  the  performance  of  any  work  or 
and  the  note  is  void.  The  same  rule  is  labor  on  Sunday,  were  void.  And  in  Mnr- 
well  established  in  Vermont.  See  Lyon  phy  v.  Simpson,  14  B.  Mon.  419,  it  was 
V.  Strong,  6  Vt.  219 ;  Lovejoy  v.  Whipple,  nefd,  that  an  exchange  of  horses  on  Son- 
18  Vt.  379;  Adams  r.  Gay,  19  Vt.  358.  da^  was  a  violation  of  the  statute,  and 
In  Pattee  v.  Greely,  13  Met.  284,  it  was  void.  In  New  York,  the  statute  provides, 
held,  that  an  action  could  not  be  main-  that  there  **  shall  not  be  any  servile  labor- 
tained  on  a  bond  which  was  executed,  ing  or  working  on  the  fint  day  of  the 
neither  from  necessity  nor  charity,  on  the  week,  called  Sunday,  excepting  works  of 
Lord's  day.  And  Shaw,  C.  J.,  said :  "  The  necessity  or  charity ;  "  and  **  no  person 
statement  of  facts  admits  that  there  is  shall  expose  to  sale  any  wares,  merchan- 
nothing  to  show  that  the  execution  of  this  dise,  fruit,  herbs,  goods,  or  chattels,  on 
bond  was  a  work  of  necessity  or  charity.  Sunday,  except  meats,  milk,  and  fish,  which 
Was  its  execution  *  any  manner  of  labor,  may  be  sold  at  an^r  time  before  nine  of  the 
business,  or  work,'  within  the  meaning  of  clock  in  the  morning."  Under  these  pro- 
the  statute?  Certainly  it  was.  The  leg-  visions,  it  is  held,  first,  that  any  contract 
islature  intended  to  prohibit  secular  bust-  which  has  for  its  consideration  the  doinj^ 
ness  on  the  Ix)rd's  aay,  and  did  not  con-  of  ordinary  work  or  labor  on  Sunday,  is 
fine  the  prohibition  to  manual  labor,  but  void  ;  second,  that  any  contract  which  in- 
extended  it  to  the  making  of  bargains,  volves  the  exposing  to  sale  of  any  wares, 
and  all  kinds  of  trafficking.  The  case  of  &c.,  on  Sunday,  is  void.  Thus,  in  Watts 
Geer  v.  Putnam,  10  Mass.  312,  was,  for  a  v.  Van  Ness,  1  Hill,  76,  it  was  held,  that  a 
long  time,  supposed  to  have  established  a  contract  to  perform  labor  on  Sunday  as 
different  rule  in  Massachusetts.  But  it  an  attorney's  clerk,  was  void,  and  no  corn- 
may  now  be  considered  as  overruled,  so  pensation  could  be  recovered.  And  see 
far  as  it  is  inconsistent  with  Pattee  v.  Palmer  r.  The  City  of  New  York,  2  Sandf . 
Greely,  supra.  The  same  rule  has  been  318.  So,  in  Smith  v.  Wilcox,  19  Barb. 
established  in  Connecticut  from  an  early  581,  it  was  held,  that  a  contract  to  publish 
day.  Wiglit  t;.  Geer,  1  Root,  474 ;  North-  an  advertisement  in  a  newspaper  issued 
nip  V.  Foot,  14  Wend.  248.    And  in  Penn-  on  Sunday,  was  unlawful  and  void,  as  in* 
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distinction ;  (r)  ^  but  some  have  occurred  in  practice,  from  which 


volying  a  violation  of  both  the  above  pro- 
visiona.  The  jadgment  in  this  case  was 
affirmed  by  the  Court  of  Appeals,  24  N.  Y. 
(10  Smith)  353,  in  an  elaoorate  opinion, 
all  the  judges  concurring.  But  contracts 
which  are  not  liable  to  either  of  these  ob- 
jections, may  be  made  on  Sunday  as  well 
as  any  other  day.  Thus,  in  Boynton  t*. 
Paffe,  13  Wend.  425,  it  was  held,  that  the 
prohibition  against  exposing  to  aaU,  on 
Sunday,  any  goods,  chattels,  &c.,  extends 
only  to  the  public  expo$urt  of  commodities 
to  sale  in  the  streets  or  stores,  shops,  ware- 
houses, or  market-places,  and  has  no  ref- 
erence to  mere  private  contracts,  made 
without  violating,  or  tending  to  produce  a 
violation,  of  the  public  order  and  solem- 
nity  of  the  day;  and,  therefore,  that  a 
private  transfer  t>f  personal  property  made 
on  Sunday  was  valid.  In  Ohio,  the  stat- 
ute provides,  "  that  if  any  person  shall  be 
foimd,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  at  common  labor, 
works  of  necessity  and  charity  only  ex- 
cepted, he  shall  be  fined  in  a  sum  not 
exceeding  five  dollars,  nor  less  than  one 
dollar."  In  the  case  of  the  City  of  Cin- 
cinnati tf.  Rice,  15  Ohio,  2S5,  it  was  held, 
that  the  prohibition  of  "common  labor" 
in  the  above  statute,  embraces  the  busi- 
ness of  **  trading,  bartering,  sellinff,  or 
buying  any  goods,  wares,  or  merchandise." 
In'  Bloom  t;.  Richards,  2  Ohio  St.  387, 
overmline  Sellers  v.  Dugan,  18  Ohio,  489, 
it  was  h^d,  that  a  contract  entered  into 
on  Sunday,  for  the  sale  of  land,  was  valid. 
But  the  court  said :  "  It  is  not  to  be  un- 
derstood that,  because  a  Sunday  contract 
may  be  valid,  therefore  business  may  be 
transacted  upon  that  as  upon  other  days  ,* 
as,  for  instance,  that  a  merchant  may  law- 
fully keep  open  store  for  the  disposition 
of  his  ^oods  on  the  Sabbath.  To  wait 
upon  his  customers,  and  receive  and  sell 
his  wares,  is  the  common  labor  of  a  mer- 
chant; and  there  is  a  broad  distinction 
between  pursuing  this  avocation,  and  the 
case  of  a  single  sale  out  of  the  ordinary 
course  of  business."  And  see  Swisher  r. 
Williams,  Wright,  754.  In  Indiana,  how- 
ever, where  the  statute  is  precisely  like 
that  in  Ohio,  it  is  held,  that  all  contracts 
made  on  Sunday  are  void.  Link  r.  Clem- 
mens,  7  Blackf.  479 ;  Reynolds  r.  Steven- 
son, 4  Ind.  619.  See  also  Pope  rj^inn, 
60  Me.  83,  as  to  note  made  on  ounday, 
Miller  v.  Lynch,  38  Miss.  344.  Moore  r. 
Mnrdock,  26  Cal.  514,  holds,  that  the  law 
of  that  State  does  not  make  a  sale  on  Sun- 


day void.     Contra,  Pike  d.  King,  16  Iowa, 
49;  Finley  v.  Quirk,  9  Minn.  194. 

(r)  In  Flagff  t;.  Millburv,  4  Cnsh.  243, 
it  was  held  to  be  a  work  of  necessity  and 
charity  to  repair  a  defect  in  a  highway, 
which  endangers  the  public  safety.  And 
IVUde,  J.,  said :  "  By  the  word  *  necessity ' 
in  the  exception,  w&  are  not  to  understand 
a  physical  and  absolute  necessity;  but  a 
moral  fitness  and  propriety  of  the  work 
and  labor  done,  under  the  circumstances 
of  any  particular  case,  may  well  be  deemed 
necessity  within  the  statute ;  and  so  it  was 
decided,  in  the  construction  of  a  similar 
exception,  in  the  prohibition  against  trav- 
elling on  the  Lord's  day,  in  the  statute  of 
1791,  c.  58,  §  2.  Commonwealth  r.  Knox, 
6  Mass.  76 ;  Pearce  r.  Atwood,  13  Mass. 
354.  Now,  when  a  defect  in  the  highway 
is  discoverod  on  the  Lord's  day,  which 
may  endan^r  the  limbs  and  the  lives  of 
travellers,  it  is  not  only  morally  fit  and 
proper  that  it  should  be  immediately  re- 
paired, but  it  is  the  imperative  duty  of  the 
town  which  is  bound  to  keep  the  highway 
in  repair,  to  cause  it  so  to  oe  done,  or  to 
adopt  means  to  guard  against  the  danger, 
nntu  it  can  be  done ;  and  work  and  labor 
for  this  purpose  is  no  violation  of  the  law 
or  of  religious  duty."  In  Hooper  r.  fid- 
wards,  18  Ala.  280,  it  was  held,  that  if  the 
exigency  of  a  case  be  such  as  to  render  it 
necessary  that  a  creditor,  in  order  to  save 
his  debt,  or  procure  indemnity  aeainst 
liability,  should  contract  with  his  debtor 
on  Sunday,  such  contract  is  not  void,  but 
comes  within  the  saving  of  the  statute; 
and  it  is  the  province  of  the  jury  to  deter- 
mine whether,  under  all  the  proof,  it  was 
jnstified  by  the  necessity  of  the  case."  In 
Logan  r.  Mathews,  6  Penn.  St.  417,  it 
was  held,  that  "  the  hire  of  a  carriage  on 
a  Sunday,  by  a  son,  to  visit  his  father, 
creates  a  1e^  contract,"  there  being  no 
evidence  to  show  that  the  journey  was  a 
trip  or  excursion  of  pleasure.  But  in 
Joiinston  r.  The  Commonwealth,  22  Penn. 
St.  102,  it  was  held,  that  driving  an  omni- 
bus, as  a  public  conveyance,  daily,  and 
every  day,  is  worldly  employment,  and  not 
a  work  of  charity  or  necessity,  within  the 
meaning  of  the  act  of  1794,  and  therefore 
not  lawful  on  Sunday.  And  in  Phillipa 
r.  Innes,  4  Clark  &  F.  234,  it  was  held  by 
the  House  of  Lords,  in  England,  that  an 
apprentice  to  a  barber  could  not  be  law- 
fully required  to  attend  his  master's  shop 
on  Sundays  for  the  purpose  of  shaving  thie 
customers,  that  not  being  work  of  necea- 


1  Subscriptions  on  Snndajr,  taken  for  the  support  of  public  worship  from  a  con- 
gregation assembled  for  reli^us  exercises,  may  oe  tnstamed  as  a  work  of  charity. 
Allen  V.  Duffie,  43  Mich.  1. 
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*  761    we  *  should  infer  some  change  of  sentiment  on  this  subject. 

Formerly  there  were  many  instances  of  persons  punished  for 
baking  provisions,  or  slaughtering  animals,  even  in  hot  weather, 
on  Sunday ;  but  we  have  heard  of  nothing  of  the  kind  of  late. 

Another  question  has  been  before  the  courts,  and  though  not 
reported,  we  should  think  it  admitted  of  a  definite  answer.  Are 
there  certain  things,  of  themselves,  works  of  necessity  or  mercy  ? 
We  should  say,  few  or  none ;  funerals  would  be,  or  baptisms,  or 
other  religious  services  as  appropriate  to  the  day.  But  making  a 
will,  for  example,  would  be  so,  only  when  the  particular  circum- 
stances of  the  case  made  it  so.  («)  And  some  question  has  arisen, 
whether  the  celebration  of  marriage  on  Sunday  be  a  violation  of 
law.  It  is  the  rule  in  this  country,  that  marriage  is  a  civil  con- 
tract. But  it  is  generally  believed  that  it  may  be  lawfully  entered 
into  on  Sunday  ;  either  because  the  frequency  of  the  thing  has  in 
some  measure  protected  it  by  a  usage,  and  the  consequences  of  an 
opposite  view  would  be  disastrous,  or  because  the  contract  of  mar- 
riage is  in  the  nature  of  a  continuing  contract,  and  may  be  regarded 
as  made  every  succeeding  day  as  long  as  the  parties  cohabit.  But, 
regarded  as  a  question  of  strict  law,  it  might  be  found  not  without 
its  difficulties,  (t) 

•  762        •  It  seems  now  to  be  conceded,  that  a  contract  which  is 

made  in  violation  of  the  express  provisions  of  the  Lord's 
day  acts,  is  void,  like  any  other  illegal  and  prohibited  contract,  (u)  ^ 


Bity  or  mercj  or  charity.  Lord  CoUenham 
said :  "  This  work  is  ubt  a  work  of  neces- 
sity, nor  is  it  a  work  of  mercy ;  it  is  one 
of  mere  convenience."  In  Llary  v.  The 
Washington,  Crabbe,  204,  it  was  leldy  that 
a  seaman  was  bound  to  work  on  Sunday, 
the  nature  of  the  service  requiring  it. 

(<)  IleJdf  not  to  vioLite  the  Ulw,  in 
Bennett  r.  Brooks,  9  Allen,  118;  Beiten- 
man's  Appeal,  55  Peun.  St.  183.  It  was 
held  in  Maine,  that  a  contract  for  the  hire 
of  a  horse  and  carriage  on  Sunday,  was 
not  made  legal  by  proof  that  it  was  for  the 
]mrpo8e  of  carrying  home  one  who  had 
attended  a  religious  meeting.  Tillock  v. 
Webb,  56  Me.  100.  And  in  Indiana,  the 
delivery  of  flour  on  a  steamboat  on  Sun- 
day, to  avoid  delay  from  the  closing  of 
navigation,  was  illegal.  Fate  v.  Wright, 
30  lud.  476.     See  ante,  note  (/>). 

(f)  In  re  Gangwere's  Estate,  14  Penn. 


St.  417,  it  was  admitted,  that  a  marriage 
celebrated  on  Sunday  was  valid ;  but  upon 
the  question,  whether  a  marriage  settle- 
ment, executed  at  the  same  time,  was  valid, 
the  court  were  equally  divided,  and  gave 
no  opinion.  In  Commonwealth  v.  Nesbit, 
34  Penn.  St.  398,  the  court  declared  it  to 
be  no  violation  of  the  Sunday  statute  for 
a  servant  to  drive  his  master's  family  to 
church  on  that  day. 

(u)  It  is  to  be  observed,  that  neither 
the  English  statute,  nor  those  of  this 
country,  expressly  declare  that  contracts 
made  on  Sunday  shall  be  void.  But  the 
principle  is  well  settled,  and  of  general 
application,  that  all  contracts  made  in  vio- 
Iatioi^)f  a  statute  are  void.  Lyon  r. 
Armsffong,  6  Vt.  219 ;  Robeson  v.  French, 
12  Met.  24;  Gregg  v.  Wvman,  4  Ccsh. 
322 ;  Hazard  v.  Day,  14  AUen,  487. 


^  A  note  made  on  Sunday  is  not  void  at  common  law,  and  a  note  made  in  a  foreign 
State  on  Sunday  will  not  be  held  invalid,  without  proof  of  a  law  to  that  State  forbidding 
it.    O'Rourke  v,  O'Rourke,  43  Mich.  58. 
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For  many  years  the  rule  prevailed  in  Massachusetts,  that  while  the 
acting  party,  as  the  maker  of  a  promissory  note  for  example,  was 
liable  to  punishment,  the  note  itself  was  valid.  A  recent  decision, 
however,  has  put  the  law  in  that  State  in  harmony  with  the  gen- 
erally prevailing  view,  (r)  Where  a  schedule  of  property  was  to 
be  annexed  to  an  assignment  for  the  benefit  of  creditors,  by  the 
terms  of  the  assignment,  and  was  so  annexed  on  Sunday,  it  was  held 
in  Massachusetts  valid  as  against  a  subsequent  attaching  cred- 
itor, (w^  It  may  be  doubted  whether  such  would  be  the  doctrine 
of  this  court,  since  the  case  above  referred  to  of  Pattee  v.  Greely. 
In  Michigan,  a  note  made  on  Sunday,  but  falsely  dated  on  Monday 
to  avoid  the  defence  of  illegality,  was  held  valid  in  the  hands  of 
an  innocent  holder  for  value,  (wtv)  ^ 

A  deed  made  on  Sunday  is  void ;  but  as  it  takes  effect  from  de- 
livery, although  it  be  signed  and  acknowledged  on  Sunday,  if  de- 
livered on  Monday,  it  has  been  held  good,  (wz)^  One  procuring  an 
indorsement  to  himself  on  Sunday,  cannot  sue  on  the  note,  (ti^y) 

If  one  is  requested  to  render  a  service  by  a  letter  written  and 
delivered  on  Sunday,  and  afterwards  renders  it,  it  is  held  that  he 
can  recover  therefor,  if  he  did  not  accept  the  offer  and  so  enter 
into  the  contract  on  Sunday,  (wz)  ^  It  is  also  held  that  a  part- 
payment  made  and  received  on  Sunday  will  not  take  a  debt  out  of 
the  statute  of  limitations,  (tva)  ^ 

An  agreement  of  sale  made  on  Sunday,  the  articles  to  be  weighed 
and  delivered  on  Monday,  being  carried  into  effect,  the  seller  can- 
not recover  on  the  contract,  for  that  is  void,  but  may  on  a  qtuintum 
valebant  (wb')  A  note  dated  on  Sunday,  and  then  to  take  effect, 
is  not  a  violation  of  the  Sunday  law  if  it  were  made  and  given  on 
a  previous  day.  (wc) 

{v)  Pattee  v.  Greelj,  13  Met.  284.   And  Iwy)  Benson  v.  Drake,  55  Me.  555. 

see  sumra^  note  (7).  \wz)  Tuckerman  v.  Hinkley,  9  Allen, 

[w]  Clapp  V.  Smith,  16  Pick.  247.  452. 

\ww)  Vinton  v.  Peck,  14  Mich.  287.  (wa)  Dennis  v.  Shennan,  31  Ga.  607. 

[Mxr)  Love    v.    Wells,    25    Ind.    503;  (106)  Bradley  r.  Rea,  14  Allen,  20. 

Beitenman's  Appeal,  55  Penn.  St.  183 ;  (loc)  Stacy  v.  Kemp,  92  MaM.  166. 
Flanag^  v,  Meyer,  41  Ala.  132. 

1  So  any  written  contract  made  on  Sunday,  bat  dated  a  secular  day,  will  be  enforced 
in  the  hanas  of  a  bona  fide  transferee  without  notice.    Johns  v.  Bailey,  45  la.  241. 

*  So  a  bond  siened  on  Sunday,  but  without  the  knowled^  of  the  obligee,  and  framed, 
dated,  signed,  and  filed  as  of  a  secular  day,  and  made  to  take  effect  on  a  secular  day, 
b  valid.     Hall  v.  Parker,  37  Mich.  590. 

*  A  statutory  penalty  for  not  delivering  a  telegntpbic  message  cannot  be  imposed 
when  the  contract  to  transmit  waa  made  on  Sanday.  Rogers  v.  Western  Union  TeL 
Co.  78  Ind.  169. 

«  Clapp  p.  Hale,  112  Mass.  368. 
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A  more  difficult  question  has  arisen,  which  cannot  be  positiyelj 
answered  on  authority.  It  may  be  stated  thus :  If  A  makes  a 
bargain  with  B,  prohibited  by  the  Sunday  law,  and  tiierefore  void, 
and  B,  by  means  which  this  bargain  gives  him,  and  by  an  abuse  of 
the  bargain  on  his  part,  commits  a  wrong  against  A,  is  A  barred 
by  his  illegal  conduct  from  getting  redress  for  the  wrong  ?  Thus, 
if  A  lets  a  horse  to  B  on  Sunday,  to  go  from  G  to  D,  and  nowhere 
else,  it  is  certain  that  A  cannot  recover  for  the  hire  of  the  horse. 
But  if  B  drives  him  from  D  to  E,  and  by  hard  driving,  a  part  of 
which  is  on  this  added  route,  B  kills  the  horse,  can  A  now  recover  ? 
The  Supreme  Court  of  Massachusetts  held  that  A  cannot  recover, 
even  in  trover,  partly,  because  the  action,  though  sounding  in  tort, 
is  in  fact  for  damages  for  breach  of  contract,  but  mainly,  be- 
cause the  plaintiff  must  found  his  right  of  action  upon  his  own 

wrong-doing  in  the  first  place,  and  by  that  wrong-doing  he 
*  768    enabled  the  *  defendant  to  do  his  wrong ;  (x)  but  has  sinc^ 

overruled  this  decision,  (xai)  The  Supreme  Court  of  New 
Hampshire  has  held,  that  the  property  in  the  horse  remained  in 
the  original  owner,  and  that  the  driving  of  it  to  another  place 
than  that  bargained  for  was  a  conversion,  for  which  trover  would 
lie ;  (y)  and  in  New  York  it  has  been  held  that  while  the  hire 
cannot  be  recovered,  damages  for  wilful  or  negligent  injury  may 
be.  (yy)  The  question  presents  much  difficulty,  and  collateral 
decisions  and  strong  arguments  apply  on  each  side  of  it ;  but  we 
incline  to  the  view  held  in  New  Hampshire  and  New  York.  ^ 

What  constitutes  the  '^  Lord's  day,"  within  the  provisions  of  these 
statutes,  is  usually  determined  by  exact  definition  by  the  statutes 
themselves.  Sometimes  this  is  different,  for  different  purposes. 
In  Massachusetts,  no  labor,  &c.,  is  to  be  done  ^'  between  the  mid- 
night preceding  and  sunsetting  on  the  Lord's  day,"  but  no  civil 
process  can  be  served  between  the  midnight  preceding  and  the 

(x)  Oreeg  V.  Wjman,  4  Cnsh.  32S.  (y)  Woodham  r.  Hubbard,  5  Foster,  67. 

(xx)  HiS  V.  Corooraa,  107  Maas.  251.  (yy)  Nodine  v.  Dohertj,  46  Barb.  59. 

1  An  action  will  not  lie  to  recover  damaees  for  frandnlent  repreaeDtations  made  aa 
indaoement  to  a  contract  entered  into  on  Sunday.  Gunderson  v.  Richardson,  56  la.  56. 
Where  a  special  contract  is  made  to  cany  passengers  on  Snndaj,  no  damages  are 
reooTerable  for  annoyance  and  vexation  of  mind  caused  by  a  fail  a  re  to  furnish  a  return 
train  at  the  appointed  time.  Walsh  v.  Chicago,  &c.  R.  Co.  42  Wis.  23.  See  also  Mnr- 
dock  V.  Boston,  &c.  R.  Co.  133  Mass.  15.  Troewert  v.  Decker,  51  Wis.  46,  decided  that 
the  mere  fact  that  a  person  borrowing  money  on  Sunday  retains  it  and  converts  it  to 
his  own  use,  does  not  raise  an  impliS  promise  binding  in  law.  and  upon  which  an 
action  can  be  maintained.  See  also  Myers  o.  Meinrath,  101  Mass.  366;  Cranson  v. 
Goss,  107  Mass.  439;  Pope  v,  Linn,  50  Me.  83;  Tillock  v.  Webb,  56  Me.  100;  Finn 
0.  Donahue,  35  Conn.  216. 
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midnight  following  that  day.  (s)  Under  this  statate  it  has  been 
held,  that  a  mortgage  deed  executed,  acknowledged,  and  recorded, 
after  sunset  on  Sunday  evening,  was  not  Toid  as  against  an  attach- 
ing creditor,  (a)  In  Connecticut,  the  Lord's  day  has  been  de- 
fined as  continuing  from  daybreak  to  the  closing  of  daylight  on 
Sunday.  (6) 

In  Massachusetts  and  New  York,  and  some  other  States,  it  is 
provided,  that  the  Sunday  laws  shall  not  apply  to  those  persons 
who  conscientiously  observe  the  seventh  day  of  the  week  as  the 
Sabbath,  if  they  do  not  disturb  others  in  their  observance  of  Sun- 
day. But  in  Pennsylvania  and  South  Carolina,  there  is  no  such 
exception ;  and  it  has  been  contended,  that  the  Sunday  laws  of 
those  States  were  in  this  respect  in  violation  of  that  provision 
in  their  constitutions  which  guarantees  freedom  of  religious  pro- 
fession and  worship  to  all  mankind.  But  this  view  has  not  been 
sustained  by  the  courts,  (c) 

If  a  contract  is  commenced  on  Sunday,  but  not  completed 
*  till  a  subsequent  day,  or  if  it  merely  grew  out  of  a  trans-  •  764 
action  which  took  place  on  Sunday,  it  is  not  for  this  reason 
void,  (^d)  ^  Thus,  if  a  note  is  signed  on  Sunday,  its  validity  is  not 
impaired  if  it  be  not  delivered  on  that  day.  («)  *  Whether  a  con- 
tract entered  into  on  Sunday  will  be  rendered  valid  by  a  subsequent 
recognition,  is  not  clear  upon  the  authorities.  (/)  ^ 


(x)  In  Nason  r.  Dinsmoie,  84  Me.  391, 
it  was  held,  that  a  contract  proved  to  have 
been  made  on  the  Lord's  day,  is  not  there- 
by rendered  invalid,  unless  it  be  also 
proved  that  it  was  made  before  sunset. 
The  presumption  is  that  it  was  made  on 
that  part  of  the  day  in  which  it  was  law- 
ful to  do  it.  Uiller  v.  English,  4  Strobh. 
486.   See  also  Hill  v,  Dunham,  7  Gray,  543. 

la)  Tracy  v.  Jenks,  15  Pick.  465. 

J6i  Fox  V.  Abel,  2  Conn.  541. 

{c\  Commonwealth  v.  Wolf,  3  S.  &  B. 
48 ;  City  Council  v.  Benjamin,  2  Strobh. 
508;  Specht  v.  The  Comm<mwealth,  8 
Penn.  St  312. 


(d)  Stackpole  v.  S3rmonds,  3  Foster, 
229;  Adams  v.  Gay,  19  Vt.  358;  Goes  i\ 
Whitney,  24  Vt.  187;  Butler  ».  Lee,  11 
Ala.  885 ;  Bloxsome  v.  Williams,  3  B.  &  C. 
232.     And  see  Smith  v.  Sparrow,  4  Bing. 

o4« 

(s)  HUton  V.  Houghton,  35  Me.  143 ; 
Lovejoy  v.  Whipple,  18  Vt.  379;  Com- 
monwealth p.  Kendig,  2  Penn.  St.  448 ; 
Clough  v.  Davis,  9  N.  H.  500;  Hill  t;. 
Dunham,  7  Gray,  543. 

if)  See  Adams  v.  Gay,  19  Vt.  358; 
Allen  V.  Deming,*  14  N.  H.  433 ;  Shippey 
V.  Eastwood,  9  Ala.  198.  And  see  next 
note. 


1  Harrison  v.  Colton,  31  la.  16. 

s  King  V.  Fleming,  72  111.  21. 

»  The  rescission  of  a  contract  requiring  certain  fonnuln  to  he  gone  through  with  bv 
the  party  making  the  same  is  as  much  business  as  the  original  con  tractin^^;  and.  If 
done  on  Sunday,  is  void.  Benedict  p.  Bachelder,  24  Mich.  425.  Sayles  v.  Wellman, 
10  R.  L  465,  decided  that  a  sale  made  on  Snuday  might  become  valid  by  a  sub^ncnt 
ratification,  as  bpr  a  part  payment  of  the  price  and  the  giving  a  note  for  the  balance. 
Van  Hoven  v.  Insh,  3  McCrary,  443.  was  to  the  same  eflect  But  Winfield  i».  Dodge,  45 
Mich.  355,  decided  that  the  allowing  possession  of  hones  traded  on  Sunday  to  be  retained 
afterwards  will  not  prevent  either  party  from  redaiming  their  own,  unless  a  new  con 
tract  has  been  made. 
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When  a  contract  of  sale  is  made  on  Sunday,  and  the  property 
is  delivered  to  the  vendee,  but  the  price  is  not  paid,  the  question 
will  arise  whether  the  property  so  delivered  becomes  the  property 
of  the  vendee,  and  whether  he  will  be  allowed  to  retain  it  without 
paying  the  price.  We  are  inclined  to  think  that  both  of  these 
questions  must  be  answered  in  the  affirmative,  though  there  is 
some  conflict  in  the  authorities.  (^)  ^ 

(17)  In  Smith  v.  Bean,  15  N.  H.  577,  contract  becomes  therebj  affirmed,  and  the 
Parker,  C.  J.,  referring  to  a  contract  of  same  rights  and  liabilities  are  induced  as 
sale  made  on  Sondaj,  said :  "  It  is  gener-  if  the  contract  had  been  made  upon  the 
allpr  said  of  sach  an  illegal  contract,  that  latter  daj.  This  is  an  indispensable  ex- 
it IS  void.  If  this  were  so,  and  the  con-  ception  to  the  general  rule  m  regard  to 
tract,  in  the  broad  sense  of  the  term,  were  illegid  contracts,  in  order  to  secure  parties 
void,  no  property  would  pass  by  it ;  the  from  fraud  and  overreaching,  which  would 
vendor  might  reclaim  the  property  at  will,  otherwise  be  practised  upon  Sunday  by 
and,  being  his  property,  it  would  be  sub-  those  who  know  their  contracts  are  void, 
ject  to  attachment  and  levy  by  his  credit*  and  that  they  are  not  liable  dviiiier  for 
ors,  in  the  same  manner  as  if  the  attempt  even  frauds  practised  upon  that  day.  In 
to  sell  had  never  been  made.  Bat  this  is  Williams  t\  raul,  6  Bin^.  653,  the  defend- 
not  what  is  intended  by  such  phraseology,  ant  kept  a  heifer  which  ne  had  bought  of 
The  transaction  being  illegal,  the  uiw  a  drover  on  Sunday,  and  afterwards  made 
leaves  the  parties  to  suffer  the  conse-  a  promise  to  pay  lor.  Held,  that  having 
quences  of  their  iUegal  acts.  The  con-  kept  the  beast,  he  was  liable  at  aU  events 
tract  is  void,  so  far  as  it  is  attempted  to  on  a  quantum  meruit,  notwithstandinjz  the 
be  made  the  foundation  of  leeal  proceed-  contract  made  on  Sunday.  But  in  Simp- 
ings.  The  law  will  not  inteitere  to  assist  son  r.  Nicholls,  3  M.  &  W.  240,  where,  to 
the  vendor  to  recover  the  price.  The  a  count  for  eoods  sold  and  delivered,  the 
contract  is  void  for  any  such  purpose.  It  defendant  pleaded  that  they  were  floods 
will  not  sustain  an  action  by  the  vendee  sold  and  delivered  to  him  by  the  plaintiff, 
upon  any  warranty  or  fraud  in  the  sale.  It  in  the  wav  of  his  trade,  on  a  Sundajr,  con- 
is  void  in  that  respect.  The  principle  trary  to  tne  statute  ;  and  the  plaintiff  re- 
shows  that  the  law  will  not  aid  the  voDoor  plied,  that  the  defendant,  after  the  sale 
to  recover  the  possession  of  the  property,  and  delivery  of  the  goods,  kept  them  for 
if  he  have  parted  with  it.  The  vendee  his  own  use,  without  returning  or  offering 
has  the  possession,  as  of  his  own  property,  to  return  them,  and  had  thereby  become 
by  the  assent  of  the  vendor ;  and  the  law  liable  to  pay  so  much  as  they  were  reason- 
leaves  the  parties  where  it  finds  them.  If  ably  worth,  the  court  hid  that  the  replica- 
the  vendor  should  attempt  to  retake  the  tion  was  bad,  and  doubts  were  expressed 
property  without  process,  the  law,  finding  whether  Williams  v.  Paul  was  correctly 
that  the  vendee  nad  a  possession  which  decided.  In  Dobson  v.  Harris,  10  Ala. 
could  not  be  controverted,  would  give  a  566,  where  a  horse  was  sold  on  Sunday, 
remedy  for  the  violation  of  that  possession,  and  a  note  taken  for  the  purchase-money 
When,  then,  it  is  said  that  the  contract  is  on  the  same  day,  it  was  held,  that  both  the 
void,  the  language  is  used  with  reference  contract  and  the  note  were  void,  and 
to  the  question,  whether  there  is  any  legal  though  the  purchaser  retained  the  horse 
remedy  upon  it."  But  in  the  well-consid-  in  his  possession,  without  objection  or  de- 
ered  case  of  Adams  r.  Gay,  19  Vt.  858,  it  mand  iy  the  seller,  the  law  will  not  impfy 
was  held,  that  in  all  cases  of  contracts  en-  a  promise  to  pajr  the  stipulated  price,  or 
tered  into  upon  Sunday,  if  either  party  what  the  horse  is  reasonably  worth.  But 
have  done  anything  in  execution  of  a  con-  the  contract  being  void,  no  property  passed 
tract,  it  is  competent  for  him,  upon  an-  to  the  vendee,  and  he  would  be  charge- 
other  day,  to  demand  of  the  other  party  a  able  in  trover  upon  proof  of  demand  and 
return  of  the  thine  delivered,  or,  where  refusal,  or  in  assumpsit  upon  an  express 
that  is  impracticable,  compensation ;  and,  promise  to  pay,  subsequently  made  in 
if   the  other  party  refuse,  the  original  consideration  of  the  retention  of  the  horse. 

>  The  buyer  of  goods  sold  on  Sunday,  who  has  asserted  and  maintained  his  title 
afrainst  the  seller  for  a  trespass  on  the  goods,  is  not  estopped  to  set  up  the  defence  of 
SMbhatical  illegality  in  an  action  by  the  seller  for  the  prioe.  Thompson  r.  Williams, 
58  N.  H.  248. 
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*  A  question  has  been  made  also,  whether  the  invalidity  •  765 
of  a  contract  made  on  Sunday  can  be  set  up  against  an  in- 
nocent party,  as  the  innocent  indorsee  of  a  note  made  on  Sunday. 
We  think  not ;  but  this  question  is  not  settled.  (  A)  ^  But  it  seems 
that  an  official  bond,  executed  on  Sunday,  is  not  void  as  to  the 
parties  to  be  thereby  protected,  (t)  And  where  a  tort  cognizable 
in  admiralty  has  been  committed,  it  is  no  defence  that  the  yessel 
was  prosecuting  her  Toyage  on  Sunday.  (/) 

6.   Or  Maiittbvakob  akd  Chamfxrtt. 

Maintenance  and  champerty  are  offences  at  common  law ;  and 
contracts  resting  upon  them  are  void.  But  those  offences,  if  not 
less  common  in  fact,  as  it  may  be  hoped  that  they  are,  are  certainly 
less  frequent  in  their  appearance  before  judicial  tribunals  than 
formerly;  and  recent  decisions  have  considerably  qualified  the 
law  in  relation  to  them.  Still,  however,  they  are  offences,  and  con* 
tracts  which  rest  upon  them  are  void.  Maintenance,  in  par- 
ticular, seems  now  to  be  confined  to  the  *  intermeddling  of  *  766 
a  stranger  in  a  suit,  for  the  purpose  of  stirring  up  strife  and 
continuing  litigation,  {k)    Nor  is  any  one  liable  to  this  charge  who 

In  Scarfe  v.  Morgan,  4  M.  &  W.  270,  it  Q.  B.  883  ;  BeU  v.  Smith,  5  B.  &  C.  188; 
was  held,  that  where  a  contract,  the  execu-  Williamson  r.  Hanlej,  6  Bing.  299.  Is 
tion  of  which  gave  a  lien  on  property,  was  has  been  considered  maintenance  for  an 
made  and  executed  on  Snnaay,  although  attorney  to  agree  to  save  a  party  harmless 
the  contract  was  void,  the  lien  attached,  from  costs,  provided  he  be  allowed  one- 
See  further  Sumner  r.  Jones,  24  Vt.  half  of  the  proceeds  of  the  suit  in  case  of 
317;  Bloxsome  v.  Williams,  3  B.  &  C.  success,  /n  re  Masters,  4  DowL  18.  And 
232 ;  Moore  v.  Kendall,  1  Chand.  33.  A  see  Harrington  v.  Lon^,  2  Mylne  &  K. 
common  carrier  who  has  received  goods  590.  But  one  may  bwfully  agree  to 
into  his  possession,  on  Sunday,  for  trans-  promote  a  suit,  where  he  has  reasonable 
portation,  cannot  avail  himself  of  the  plea  eround  to  believe  himself  interested,  al- 
of  the  illegality  of  the  transaction,  m  a  tnough  in  fact  he  is  not  so.  Findon  r. 
suit  against  him  for  the  value  of  the  goods,  Parker,  11  M.  &  W.  675.  In  Call  o.  Calef , 
if  destroyed  by  fire.  Powhatan  S.  B.  Co.  13  Met.  362,  it  appeared  that  A  had  an 
V.  Appomattox  R.  R.  Co.  24  How.  247.  interest  in  the  exclusive  use  in  Manches- 

(A)  See  Bloxsome  v,  Williams,  3  B.  &  ter,  N.  H.,  of  a  certain  patent  machine^ 

C.  232 ;  Fennell  v.  Riddle,  5  B.  &  C.  406 ;  and  B  had  an  interest  in  tne  exclusive  use 

Be^bie  d.  Levi,  1  Cromp.  &  J.  180;  Allen  of  the  same  machine  in  Lowell.     8  was 

r.  I)eming,  14  N.  H.  133 ;  Saltmarsh  v,  using  said  machine  in  Manchester,  with- 

TuthiU,  13  Ala.  390.  out  right.    A  cave  to  B  a  power  of  at- 

(i)  Commonwealth  v.  Kendig,  2  Penn.  tomey,  authorizing   him    to   take   such 

St.  448.  steps  in  A's  name  as  B  might  judge  to  be 

ij)  Phila.  R.  R.  Co.  v.  Havre  de  Grace  necessary  or  expedient,  by  suit  at  law  or 

Steamboat  Co.  23  How.  209.  otherwise,  to  prevent  S  from  using,  letting, 

(k)  See,  on   this    subject.  Master    v,  or  selling  said  machine  in  Miuachester, 

Miller,  4  T.  R.  340 ;  Flight  v.  Leman,  4  and  also  authorizing  B  to  sell  to  8  the 

1  Cranson  v.  Goss,  107  Mass.  439,  decided  that  a  bond  JitU  holder  of  a  note,  taken  iby 
him  before  maturity  for  good  consideration,  snd  without  notice  that  it  was  made  on 
Sunday,  may  maintain  an  action  thereon  against  the  maker.  See  also  Knox  v.  Clif- 
ford, 38  Wifi.  651 ;  Greathead  v,  Walton,  40  Conn.  226;  Trieber  v.  Commercial  Bank, 
31  Ark.  128. 

907 


*  7G6  THE  LAW  OF  00HTBACT8.  [PABT  11. 

gives  honest  advice  to  go  to  law,  or  advances  money  from  good 
motives  to  support  a  suit,  or  if  he  stands  towards  the  person  who 
is  the  party  to  the  suit  in  any  intimate  relation,  as  of  landlord, 
father  or  son,  or  master,  or  husband.  (I) 

Champerty  is  treated  as  a  worse  ofiFence ;  for  by  this  a  stranger 
supplies  money  to  carry  on  a  suit,  on  condition  of  sharing  in  the 
land  or  other  property  gained  by  it.  And  contracts  of  this  sort 
are  set  aside  both  at  law  and  in  equity.  And  any  agreements  to 
pay  part  of  the  sum  recovered,  whether  by  commission  or  other- 
wise, on  consideration  either  of  money  advanced  to  maintain  a 
suit,  or  services  rendered,  or  information  given,  or  evidence 
furnished,  come  within  the  definition  of  champerty,  (m)  ^    And 

right  to  use  mid  machine  in  Manchester,  direct  interest  in  preventing  the  violation 

And  by  a  parol  agreement  between  A  of  the  patent-right;  that  C's  promise  to  pay 

and  B,  B  was  to  have,  a8  his  compensa-  B  said  sum  was  on  a  good  and  sufficient 

tion  for  his  services  under  said   power  consideration;  and  that  the  action  could 

of  attorney,  one-half  of  what  he  snonld  be  maintained. 

recover  or  receive  of  S.  B  rendered  ser-  (/)  Ferine  v,  Dunn,  8  Johns.  Ch.  508 ; 
vices  under  said  power,  for  which  he  was  Thalhimer  v.  Brinckerhoft,  3  Cowen,  647  ; 
entitled  by  said  parol  agreement  to  $25.  see  also  Voorhees  v.  Dorr,  51  Barb.  580. 
A  afterwards  assigned  nis  rifi^ht  to  the  (m)  Stanley  v.  Jones,  7  Bing.  369; 
use  of  said  machine  to  C,  witn  notice  of  Thurston  v.  Fercival,  1  Pick.  415 ;  La- 
B's  claim  on  A,  and  with  authority  to  C  throp  v.  Amherst  Bank,  9  Met.  489,  an 
to  revoke  said  power  of  attorney  to  B,  excellent  case  on  this  subject;  Bvrd  v. 
npon  paying  B  $25.  C  promised  B  to  Odem,  9  Ala.  755 ;  Satterlee  v.  Grazer, 
pay  him  said  snm,  and  B  consented  to  the  2  Sandf.  141 ;  Holluwa;^  v.  Lowe,  7  Por- 
revocation  of  the  power  of  attorney.  B  ter,  488;  Key  v.  Vattier,  1  Ham.  58; 
afterwards  brought  an  action  against  C  to  Rust  v.  lArue,  4  Litt.  417;  Martin  v. 
recover  said  sum  of  $25.  HeS,  that  the  Voeder,  20  Wis.  466  ;  Alexander  v.  Polk, 
parol  agreement  between  A  and  B  was  39  Miss.  737.  It  has  been  held  in  Ken- 
not  illegal  and  void  on  the  ffroimd  of  tncky,  that  a  contract  by  a  client  to  pay 
maintenance  and  champerty,  but  was  a  his  attorney  ''a  sum  equal  to  oue-tentn 
valid  agreement,  since  the  unauthorized  of  the  amount  recovered,"  was  not  void 
use  of  the  patent  in  either  place  would  for  champerty.  K\'ans  r.  Bell,  6  Dana, 
diminish  the  value  and  profits  of  the  pat-  479 ;  Sprye  v.  Porter,  7  £.  &  B.  58,  26  L.  J. 
ent  in  the  other,  and  tnerefore  .B  had  a  Q<  B.  64. 

^  An  attorney  may  stipulate  for  an  absolute  or  contingent  compensation,  but  not  to 
take  a  claim  for  coUectiou,  pay  all  the  expenses  of  prosecution,  and  divide  the  sum  re- 
covered. Coughlin  c,  N.  Y.  &c.  R.  Co.  71  N.  Y.  443.  That  *'a  fair  agreement  to 
supply  funds  to  carry  on  a  suit  in  consideration  of  having  a  share  of  the  property,  if  re- 
covered, ought  not  to  be  regarded  as  being  per  se  oppo^  to  public  pohcy ; "  but  that 
"  agreements  of  this  kind  ought  to  be  carefully  watched,  and  when  found  to  be  extor- 
tionate, unconscionable,"  or  made  for  **  improper  obiects,"  ought  to  be  held  invalid ; 
and  that  an  "  action  cannot  be  maintained  against  a  third  person  on  the  ground  that  be 
was  a  mover  of  and  had  an  interest  in  a  suit,  in  the  absence  of  malice  and  want  of  proba- 
ble cause,"  see  Ram  Coomar  Coondoo  v,  Chunder  Canto  Mookerjee,  2  App.  Cas.  186.  ' 
See  also  Schomp  v.  Schenck,  11  Vroom,  195,  for  elaborate  opinion  of  BeasUi/,  C.  J.,  on 
law  of  maintenance  and  champerty.  Although  an  attorney  and  his  client  make  an  agree- 
ment void  for  champerty,  the  attorne^r  may  recover  full  compensation  for  his  services. 
Steams  v.  Felker,  28  Wis.  594.  The  indorsement  of  an  overdue  promissory  note  to  the 
plaintiff  for  the  consideration  of  the  principal,  the  plaintiff  to  have  the  accrued  interest 
if  he  collects  it,  otherwise  the  indorser  to  return  the  consideration,  is  not  champerty. 
Taylor  v.  Oilman,  58  N.  H.  417.  An  agreement  by  a  client  to  pay  his  attorney  "  the 
first  fifty  dollars  collected  by  him,"  is  no  defence  to  an  action  by  the  latter  against  the 
former  *for  his  services.  Scott  v.  Harmon,  109  Mass.  237.  See  Martin  o.  Clarke, 
8  R.  L  389 ;  Orr  v.  Tanner,  12  R.  L  94,  from  which  it  appears  that  the  law  relating  to 
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this  has  also  been  extended  to  cover  *  many  cases  of  the   *  767 
purchase  of  a  doubtful  title  to  land,  by  a  stranger,  of  one 
not  in  possession,  and  of  land  which  he  who  has  possession  holds 
adversely  to  the  title  purchased,  (n) 


SECTION  xn. 

OF  FRAUD. 

We  have  had  repeated  occasion  to  remark,  that  fraud  avoids 
every  contract,  and  annuls  every  transaction ;  and  to  illustrate  this 
principle  in  its  relation  to  many  of  the  kinds  of  contracts  which  we 
have  already  considered.  But  there  are  some  general  remarks  on 
the  subject  of  fraud,  especially  when  considered  as  a  defence  to  an 
action  brought  upon  a  contract,  which  we  would  now  make,  avoid- 
ing a  repetition  of  what  has  been  already  said,  as  far  as  may  be. 

It  is  sometimes  asserted,  that  the  distinction  in  the  civil  law  be- 
tween dolus  malu%  and  doluB  honuSj  is  unknown  to  the  common 
law  ;  and  it  is  true  that  we  have  no  such  distinction  expressed  in 
words  which  are  an  exact  translation  of 'the  Latin  words.  But  it 
is  also  true  that  the  distinction  is  itself,  substantially,  a  part  not 
only  of  the  common  law,  but  necessarily  of  every  code  of  human 
law.  For  it  is  precisely  the  distinction  between  that  kind 
and  measure  of  craft  and  cunning  which  the  *  law  deems  it  •  768 
impossible  or  inexpedient  to  detect  and  punish,  and  there- 
fore leaves  unrecognized,  and  that  worse  kind  and  higher  degree 

(n)  This  was  forbidden  bjthe  English  proTod  that  there  was  adverse  possession 
Stat.  33  Henry  VIII.  c.  9,  against  baying  at  the  time  of  sale,  but  that  the  pnichaser 
up  pretended  titles,  which  was  at  an  early  had  knowledge  of  sach  fidTene  posses- 
day  enacted  in  some  American  States,  ston ;  this  is  especially  the  case  where  the 
and  in  others  adopted  b^  practice.  See  land  granted  was  in  forest  and  wild  at  the 
Brinley  v.  Whiting,  5  Pick.  353 ;  Whit-  time  of  the  grant.  Sissons  i?.  Reynolds,  7 
aker  v.  Cone,  2  Johns.  Cas.  58 ;  Belding  Smedes  &  M.  132.  In  many  States  snch 
V.  Pitkin,  2  Caines,  U7  ;  McGoon  v.  An-  a  transactioa  never  was  considered  illegal, 
keny,  11  HI.  558.  But  see  Cresinger  i;.  See  Frizzle  v.  Veach,  1  Dana,  211;  Stoe- 
Lessee  of  Welsh,  15  Ohio,  156 ;  Edwards  ver  v.  Whitman,  6  Binn.  416  ;  Haddnck  v. 
V.  Parkhurst,  21  Vt.  472;  Danbar  v.  Mc-  Wilmarth,  5  N.  H.  181.  Bat  it  has  been 
Fall,  9  Humph.  505.  The  English  stat-  hefd  in  New  York,  that  an  agreement  hr 
ate  of  3S  Hen.  VIII.  c.  9,  on  the  sabject  an  attorney  to  carrr  on  a  sait  and  p^y  all 
of  champerty,  is  not  in  force  in  Missis-  the  expenses,  and  give  the  plaintiff  a 
sippi.  In  order,  therefore,  to  avoid  a  con-  certain  share  of  the  proceeds,  is  not  as 
tract  on  the  noand  of  champerty,  the  against  a  statute,  a  bnyinff  of  a  ehote  in 
common-law  offence  most  be  complete,  to  action,  for  the  purpose  of  bringing  a  suit 
constitute  which  it   must  not  oidy  be  thereon.    Fognty  v.  Jofdan,  2  Rod.  819. 

champerty  is  in  fell  force  in  Rhode  Island.  Maintenance  and  champerty  are  still 
offences  against  the  common  law  in  Indiana.  Qnigley  o.  Thompson,  68  Ind.  817.  Bee 
Thompson  v,  Reynolds,  73  111.  II ;  AUard  o.  Lamirande,  89  Wis.  602. 
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of  craft  and  cunning  which  the  law  prohibits,  and  of  which  it  takes 
away  all  the  advantage  from  him  by  whom  it  is  practised. 

The  law  of  morality,  which  is  the  law  of  God,  acknowledges  but 
one  principle,  and  that  is  the  duty  of  doing  to  others  as  we  would 
that  others  should  do  to  us,  and  this  principle  absolutely  excludes 
and  prohibits  all  cunning ;  if  we  mean  by  this  word  any  astuteness 
practised  by  any  one  for  his  own  exclusive  benefit.  But  this  would 
be  perfection ;  and  the  law  of  Gk)d  requires  it,  because  it  requires 
perfection ;  that  is,  it  sets  up  a  perfect  standard,  and  requires  a 
constant  and  continual  effort  to  approach  it.  But  human  law,  or 
municipal  law,  is  the  rule  which  men  require  each  other  to  obey ; 
and  it  is  of  its  essence  that  it  should  have  an  effectual  sanction, 
by  itself  providing  that  a  certain  pimishment  should  be  adminis- 
tered by  men,  or  certain  adverse  consequeoces  take  place,  as  the 
direct  effect  of  a  breach  of  this  law.  If,  therefore,  the  municipal 
law  were  identical  with  the  law  of  God,  or  adopted  all  its  require- 
ments, one  of  three  consequences  must  flow  therefrom :  either  the 
law  would  become  confessedly,  and  by  a  common  understanding, 
powerless  and  dead  as  to  part  of  it ;  or  society  would  be  constantly 
employed  in  visiting  all  its  members  with  punishment ;  or,  if  the 
law  annulled  whatever  violated  its  principles,  a  very  great  part  of 
human  transactions  would  be  rendered  void.  Therefore  the  mu- 
nicipal law  leaves  a  vast  proportion  of  imquestionable  duty  to  mo- 
tives, sanctions,  and  requirements,  very  different  from  those  which 
it  supplies.  And  no  man  has  any  right  to  say,  that  whatever 
human  law  does  not  prohibit,  that  he  has  a  right  to  do ;  for  that 
only  is  right  which  violates  no  law,  and  there  is  another  law  be- 
sides human  law.  Nor,  on  the  other  hand,  can  any  one  reason- 
ably insist,  that  whatever  one  should  do  or  should  abstain  from 
doing,  this  may  properly  be  made  a  part  of  the  municipal  law ;  for 
this  law  must  necessarily  fail  to  do  all  the  great  good  that  it  can 
do,  and  therefore  should,  if  it  attempts  to  do  that  which,  while 
society  and  human  nature  remain  what  they  are,  it  cannot  pos- 
sibly accomplish. 
*  769  *  It  follows,  that  a  certain  amount  of  selfish  cunning 
passes  unrecognized  by  the  law  ;  that  any  man  may  procure 
to  himself,  in  his  dealings  with  other  men,  some  advantages  to 
which  he  has  no  moral  right,  and  yet  succeed  perfectly  in  estab- 
lishing his  legal  right  to  them.  But  it  follows,  also,  that  if  any 
one  carries  this  too  far ;  if,  by  craft  and  selfish  contrivance,  he 
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inflicts  injury  upon  his  neighbor,  and  acquires  a  benefit  to  himself, 
beyond  a  certain  point,  the  law  steps  in,  and  anntls  all  that  he 
has  done,  as  a  violation  of  law.  The  practical  question,  then,  is, 
Where  is  this  point  ?  and  to  this  question  the  law  gives  no  specific 
answer.  And  it  is  somewhat  noticeable,  that  the  common  law  not 
only  gives  no  definition  of  fraud,  but  perhaps  asserts  as  a  principle, 
that  there  shall  be  no  definition  of  it.  And  the  reason  of  this  rule 
is  easily  seen.  It  is  of  the  very  nature  and  essence  of  fraud  to 
elude  all  laws,  and  violate  them  in  fact,  without  appearing  to 
break  them  in  form ;  and  if  there  were  a  technical  definition  of 
fraud,  and  everything  must  come  within  the  scope  of  its  words 
before  the  law  could  deal  with  it  as  fraud,  the  very  definition 
would  give  to  the  crafty  just  what  they  wanted,  for  it  would  tell 
them  precisely  how  to  avoid  the  grasp  of  the  law.  Whenever, 
therefore,  any  court  has  before  it  a  case  in  which  one  has  injured 
another,  directly  or  indirectly,  by  falsehood  or  artifice,  it  is  for  the 
court  to  determine  in  that  case  whether  what  was  done  amounts 
to  cognizable  fraud.  Still,  this  important  question  is  not  left  to 
the  arbitrary,  or,  as  it  might  be,  accidental  decision  of  each  court 
in  each  case ;  for  all  courts  are  governed,  or  at  least  directed,  by 
certain  rules  and  precedents,  which  we  will  now  consider. 

In  the  first  place,  it  is  obvious  that  the  fraud  must  ly  ya- 
terial  to  the  contract  or  transaction,  which  is  to  be  avoided 
because  oi  it ;  for  if  it  relate  to  another  matter,  or  to  this  only 
in  a  trivial  and  unimportant  way,  it  affords  no  ground  for  the 
action  of  the  court,  (o)    It  must,  therefore,  relate  distinctly  and 


(o)  Thns,  it  seems  that  a  misrepresen- 
tation, by  a  Tendor  of  a  hone,  as  to  the 
pUu»  where  he  bought  it,  is  not  sach  a 
material  fraud  as  wiU  avoid  the  sale  of 
the  horse.  Geddes  v.  Penninfl[ton,  6  Dow, 
159.  In  Taylor  v.  Fleet,  1  Barb.  471,  it 
is  said,  that  in  order  to  avoid  a  contract 
of  sale  on  the  ground  of  misrepresenta- 
tion, there  mnst  not  only  have  been  a 
misrepresentation  of  a  material  fact  con- 
stitntmg  the  basis  of  the  sale,  bat  the 
purchaser  must  have  made  the  contract 
upon  the  faith  and  credit  of  such  repre- 
sentation. At  least  he  must  so  for  have 
relied  upon  it  as  that  he  would  not  have 
made  the  purchase  if  such  representation 
had  not  oeen  made.  In  tnat  case,  a 
person  about  to  purchase  a  farm,  was 
i^orant  of  the  actual  character  and  capa- 
bilities of  the  land,  and  had  no  means  of 
obtaining  such  knowledge  except  bjr  in- 
formation to  be  derived  nom  others;  and 


the  owner,  with  the  knowled^  that  the 
purchaser's  object  was  to  obtain  an  early 
larm,  and  that  his  farm  was  not  as  earlv 
as  the  lands  lyine  in  the  neighborhood, 
represented  to  such  purchaser  "  that  there 
was  no  earlier  land  anywhere  about 
there,"  and  the  latter,  rel^g  upon  the 
truth  of  that  representation,  made  the 
purchase ;  and,  arter  ascertaining  by  ac- 
tual experiment  that  the  land  was  not 
what  it  had  been  represented  to  be,  he 
applied  to  the  vendor,  within  a  reason- 
aole  time,  to  rescind  the  bargain,  who 
refused  to  do  so.  Eeld,  that  this  fur- 
nished a  sufficient  ground  for  the  inter- 
ference of  a  court  of  equity  to  rescind 
the  contract,  even  though  there  was  no 
intention  on  the  part  of  the  vendor  to 
deceive  the  purchaser.  As  to  the  neces- 
sity of  materiality,  see  Camp  v.  Polver,  6 
Barb.  91. 
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*  770  *  directly  to  this  contract ;  and  it  must  affect  its  very  es- 

sence atid  substance,  (j^)  But,  as  before,  we  must  say  that 
there  is  no  positive  standard  by  which  to  determine  whetiier  the 
fraud  be  thus  material  or  not.  Nor  can  we  give  a  better  rule  for 
deciding  the  question  than  this :  if  the  fraud  be  such,  that,  had  it 
not  been  practised,  the  contract  would  nc^have  been  made,  or  the 
transaction  completed,  then  li;  is  maleri^l  to  il; ;  but  it  it  be  sbown 
or  made  probable  that  the  same  thing'  wbuld"liave1)een  done  by 
the  parties,  in  the  same  way,  if  the  fraud  had  not  been  practised, 
it  cannot  be  deemed  material.    Whether  the  fraud  be  material  or 

otherwise,  seems  to  be,  on  the  decided  weight  of  authority, 

*  771    a  question  for  the  jury  and  not  a  question  of  law ;  (9)  *  but 


( p)  Thus,  in  Green  r.  Gosden,  4  Scott,  Bidanlt  c.  Wales,  20  Mo.  546.  If  the 
N.  R.  13,  3  Man.  &  G.  446,  to  a  connt  in  frand  was  material  to  the  contract,  it  has 
debt  on  a  promissory  note,  the  defendant  been  said  that  it  is  not  necessary  that  it 
pleaded  that  the  note  was  obtained  from  should  have  been  practised  malo  animo. 
ttim  by  the  plaintiffs  and  others  in  colln-  Moens  v.  Hejwortn,  10  M.  &  W.  155, 
sion  with  them,  bv  fraud,  covin,  and  mis-  where  Lord  Abinger  said  :  "  The  fraud 
representation,  wherefore  the  note  was  which  vitiates  a  contract,  and  gives  a 
void  in  law ;  it  was  held,  that  this  plea  party  a  right  to  recover,  does  not  in  aU 
was  not  sustained  by  evidence,  that  the  cases  necessarily  imply  moral  turpitude, 
note  was  given  by  the  defendant  and  There  may  be  a  misrepresentation  as  to 
another,  as  sureties,  for  a  sum  advanced  the  facts  stated  in  the  contract,  all  the 
to  a  third  person  by  the  plaintiffs,  who  circumstances  in  which  the  party  may 
falsely  held  themselves  out  to  the  world  believe  to  be  true.  In  policies  of  insur- 
as  a  society  formed  and  acting  under  ance,  for  instance,  if  an  insurer  makes  a 
certain  rules  and  regulations ;  the  fraud  misrepresentation,  it  vitiates  the  contract, 
proved  not  having  such  a  relation  to  the  Such  contracts  are,  it  is  true,  of  a  pecn- 
particular  transaction  as  to  amount  to  liar  nature,  and  have  relation  as  well  to 
fraud  in  point  of  law.  So  in  Vane  p.  the  rights  of  the  parties  as  the  event. 
Cobbold,  1  Exch.  798,  in  an  action  by  an  In  the  case  of  a  contract  for  the  sale  of  a 
allottee  of  a  railway  company  for  the  public-house,  if  the  seUer  represent  by  mis- 
recovery  of  his  deposit,  it  appeared  that  take  that  the  house  realized  more  than  in 
the  company  issued  a  prospectus,  which  fact  it  did,  he  would  be  defrauding  the 
stated  the  capital  to  consist  of  60,000  purchaser,  and  deceiving  him;  but  that 
shares  of  £25  each,  and  the  plaintiff,  might  arise  from  his  not  having  kept 
after  having  paid  his  deposit,  executed  proper  books,  or  from  non-attention  to  hia 
the  subscribers'  agreement,  which  con-  affairs ;  yet,  as  soon  as  the  other  party 
tained  tke  usual  terms  as  to  the  dispo-  discovers  it,  an  action  may  be  maintained 
sition  of  the  deposits ;  at  the  time  when  for  the  loss  consequent  upon  such  misrep- 
he  executed  the  deed,  the  deposits  upon  resentation,  inasmuch  as  he  was  thereby 
18,160  shares  only  had  been  paid,  al-  induced  to  give  more  than  the  house  was 
though  35,000  shares  had  been  allotted,  worth.  That  action  mieht  be  sustained 
which  fact  was  not  communicated  to  him.  upon  an  allegation  that  the  representation 
Held  J  that  the  withholding  of  the  above  was  false,  although  the  party  making  it  did 
fact  did  not  amount  to  such  a  fraud  as  to  not  know  at  the  time  he  made  it  that  it  was 
avoid  the  deed,  and  that  the  plaintiff  was  so."  And  see  lindenau  ,v.  Desborongh, 
not  entitled  to  recover  back  his  deposit,  tupra ;  Maynard  o.  Rhodes,  5  Dow.  &  R. 
In  Edwards  r.  Owen,  15  Ohio,  500,  it  was  266  ;  Everett  r.  Desborongh,  5  Bine.  503; 
heldy  that  a  special  action  on  the  case  may  Elton  v,  Larkins,  6  C.  &  P.  86.  Bat  it 
be  sustained  a^nst  a  debtor  for  fraadn-  has  been  Ae/</,  that  if  a  fact  is  c<^ateral 
lently  representme  himself  insolvent,  and  only,  and  the  statement  of  it,  though  made 
thereby  mdncing  his  creditor  to  discharge  at  the  time  of  entering  into  the  cootiact, 
a  promissorv  note  for  less  than  its  value.  is  not  embodied  in  it,  the  contract  cannot 
(q)  Westbury  v.  Aberdein,  2  M.  &  W.  be  set  aside  merely  on  the  ground  that 
267 ;  Lindenau  v.  Desborough,  8  B.  &  C.  such  statement  was  untrue ;  it  must  be 
586 ;  Huguenin  v.  Ray  lev,  6  Taunt  186 ;  shown  that  the  party  making  it  knew  it  to 
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it  is  obvious,  that  in  many  cases  the  jury  cannot  answer  this 
question  without  instructions  from  the  court. 

No  payment  or  advance  made  under  a  contract  which  was  in- 
tentionally fraudulent  can  give  validity  to  it ;  and  if  any  part  of 
the  original  purpose,  or  of  the  remaining  purpose,  is  fraudulent, 
the  whole  contract  is  avoided,  (^qq) 

In  the  next  place,  the  fraud  must  work  an  actual  injury.  K 
it  be  only  an  intended  fraud,  whicn  is  never  carried  into  effect,  or 
if  all  be  done  that  was  intended,  but  the  expected  consequences 
do  not  result  from  it,  the  law  cannot  recognize  it.  (r)  And  if 
there  be  a  fraud,  and  it  be  actuaUy  injurious,  the  injured  party 
can  recover  only  the  damage  directly  attributable  to  the  fraud,  («) 
and  not  an  increase  of  this  damage  caused  by  his  own 
*  indiscretion  or  mistake  in  relation  to  it.  (t)  And  if  *  772 
no   damftfire  be  caugg^  by  -the  fraud,  no  j.GtiQn   lies,  (u)  , 

Though  the  law  cannot  lay  hold  of  a  merely  intended  fraud,  yet  it  / 
will  recognize  as  a  fraud  a  statement  which  is  literally  true,  but' 
substantially  false ;  for  the  purpose  and  effect  of  the  thing  will  pre-/' 


/ 


be  antnie,  and  that  the  other  was  thereby 
induced  to  enter  into  the  contract.  Moens 
V.  Heyworth,  10  M.  &  W.  147.  And  see 
McDonald  v.  Tralton,  15  Me.  825;  Cun- 
ningham V.  Smith,  10  Oratt.  255 ;  Wilson 
V,  Btttler,  4  Bing.  N.  C  748 ;  Gillett  p. 
Phelpe,  12  Wis.  892. 

(99)  Lynde  p.  AfcOiegor,  13  AUen, 
172. 

(r)  Hemingway  v.  Hamilton,  4  M.  & 
W.  1 1 5.  Loid  Abinger  there  said :  <'  Sup- 
pose a  man  contracts  in  writins  to  sell 
foods  at  a  certain  price,  and  afterwards 
eliyers  them,  conld  the  buyer  plead,  that 
at  the  time  of  the  contract  the  seller 
fraudulently  intended  not  to  deliyer  them, 
but  to  dispose  of  them  otherwise  ?  "  In 
Feret  v.  Hill,  15  C.  B.  207,  26  £n^.  L.  & 
£q.  261,  it  was  hdd,  that  an  intention  ex- 
istmg  in  the  mind  of  ons  of  the  parties  to 
a  contract,  to  use  the  thing  therein  con- 
tracted for,  in  an  illegal  manner,  would 
not  render  the  contract  illegal,  lUthough 
he  fraudulently  induced  the  other  party  to 
enter  into  the  contract,  by  stating  that  he 
wanted  the  property  for  a  legal  purpose. 
See,  as  to  this  case,  Canham  v.  Barry,  15 
C.  B.  597,  29  Eng.  L.  &  £q.  290.  See 
also  Abbey  v.  Dewer,  25  Penn.  St  413. 

(s)  Per  Lord  EUei^honmgh,  in  Vernon 
V.  Keys,  12  East,  632.  Where  an  action 
was  brought  to  recover  the  value  of  cer- 
tain horses,  alleged  to  have  died  from  eat- 
ing com  mixed  with  arsenic,  which  the 
plaintiff  bought  from  the  defendant,  it 

TOL.  II. 


was  hMf  that  notwithstanding  the  de- 
fendant had  fraudulently  conceded  from 
the  plaintiff  the  fact  that  arsenic  was  so 
mixed  with  the  com,  yet,  if  the  plaintiff 
was  informed  of  the  act  before  he  gave  it 
to  his  horses,  he  could  only  recover  dam- 
am  to  the  i^ue  of  the  com.  Stafford  v. 
l^wsom,  9  Ired«  507.  In  Tuckwell  r. 
Lambert,  5  Cush.  23,  the  purchaser  of  a 
vessel,  falsely  and  fraudulently  represented 
b^  the  seller  as  eighteen  instead  of  twenty- 
eight  years  old,  mtvins  sent  her  to  sea  be- 
fore he  had  knowle<^  that  such  repre- 
sentation was  false,  and  the  vessel  being 
afterwards  condemned  in  a  foreign  port, 
it  was  AaM,  that  the  purchaser  was  en- 
titled to  recover  his  actual  damages,  occa- 
sioned by  sending  the  vessel  to  sc«»  not 
exceeding  the  value  of  the  vesseL 

(0  Thus,  in  Corbett  v.  Brown,  5  C.  & 
P.  363,  it  was  held,  that  a  tradesman  can 
only  recover  against  a  person  making  a 
falM  representation  of  the  means  of  one 
who  referred  to  him,  such  damage  as  is 
justly  and  immediately  referable^  to  the 
false  representation.  Therefore,  if  the 
tradesman  gives  an  indiscreet  and  ill- 
judging  credit,  he  cannot  make  the 
referee  answerable  for  any  loss  occasioned 
by  it 

(«)  Morgan  v.  Bliss,  2  Bfaas.  112; 
Puller  V.  Hodgdon,  25  Me.  243;  Ide  p. 
Gray,  11  Vt.  615;  Fariar  v.  Alston,  1 
Dev.  69. 
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Tail  over  its  f  onn ;  as  if  one  asserts,  that  another  whom  he  recom- 
mends, has  property  to  a  certain  amount,  knowing  all  the  while, 
that  although  he  possesses  this  property,  he  owes  for  it  more  than 
it  is  worth,  (v')    And  there  are  indeed  cases  in  which  the  intention 
seems  to  constitute  the  fraud,  and  to  have  the  force  and  effect  of 
.'N^  fraud.    For  if  one  buys  on  credit,  but  does  not  pay,  still  the  title 
\  of  the  goods  is  in  him ;  but  if  one  buys  on  credit,  intending  not  to 
*  pay,  this  is  an  actual  fraud,  and  it  avoids  the  sale  entirely,  so  that 
no  property  passes  to  the  purchaser,  (w)  ^    So,  likewise,  a  contract 
between  two  parties,  with  intent  to  defraud  a  third,  cannot  be  en- 
forced by  either  against  the  other;  and  the  fact  that  the  claim  of 
the  third  party  is  itself  fraudulent,  does  not  change  the  character 
of  such  a  contract,  (re)     K  the  question  were  res  nava,  perhaps  it 
might  be  doubted  whether  the  rule  established  by  these  cases 
*  778    is  correct.    It  is  clear,  that  if  *  a  purchaser  makes  false 
representations  of  his  ability  to  pay  his  property,  or  credit, 
the  sale  is  void,  and  no  title  passes  as  between  the  original  parties 
to  the  contract,  (y)     But  it  is  equally  true,  that  the  mere  insol- 
vency of  the  purchaser,  and  his  utter  inability  to  pay  for  goods 
when  purchased,  although  well  known  to  himself,  will  not  avoid 

(9)  Corbett  v.  Brown,  8  Bing.  S3,  1  granted  a  new  trial.    Denny  v.  GUman, 

Moore  &  S.  85.    In  this  case,  the  defend-  26  Afe.  149,  also  shows,  that  a  represents- 

ant's  son  having  purchased  goods  from  tion  nmy  be  literally  true,  and  jet,  if  made 

the  plaintiffs  on  credit,  they  wrote  to  the  with  intent  to  deceive,  and  it  does  deceive 

defendant  requesting  to  know  whether  his  another  to  his  injury,  the  author  may  be 

son  had,  as  ne  stated,  £800  capital,  his  liable.     It  is,  perhaps,  on  this  ground, 

own  property,  to  commence  business  with ;  that  a  second  vendee  of  laud,  who  takes 

to  which  the  defendant  replied,  that  his  his  deed  with  knowledge  of  a  prior  unre- 

son's  statement  as  to  the  £300  was  per-  corded  deed,  cannot  hold  the  estate,  al- 

fectly  correct,  as  the  defendant  had  ad-  though  he  complies  with  the  letter  of  the 

vanced  him  the  money.    It  was  proved  statute  bv  first  putting  his  deed  on  record, 

that,  at  the  time  of  the  advance,  tne  de-  See  Ludlow  r.  Uill,  1  D.  Chip.  49. 
fendant  had  taken  a  promissory  note  from  {w)  See  Earl  of  Bristol  v.  Wilsmore, 

his  son  for  £300,  payable  on  demand,  with  1  B.  &  C.  514;  Ash  r.  Putnam,  1  Hill, 

interest,  which  mterest  was  paid.    Six  302 ;  Ferguson  v.  Carrington,  9  B.  &  C. 

months  after  the  communication  to  the  69.    And  see  Load  r.  Green,  15  M.  &  W. 

plaintiffs,    the   defendant's    son   became  216. 

bankrupt.    Held,  that  it  was  properly  left  (x)  Randall  r.  Howard,  2  Black.  585. 

to  the  jury  to  say  whether  the  representa-  (y)  Gary  r.  Hotailing,   1   Hill,  311; 

tion  made  by  the  defendant  was  false  Andrew  v.  Dieterich,  14  Wend.  31 ;  John- 

within  his  own  knowledge ;  and,  the  jury  son  v.  Peck,  1  Woodb.  &  M.  334;  IJoyd  9. 

having  found  a  verdict  for  him,  the  court  Brewster,  4  Paige,  537. 

>  Lack  of  reasonable  expectation  of  ability  to  pay  is  equivalent  to  an  intention  not  to 
pay.  Talcott  v.  Hendenon,  31  Ohio  St.  162.  where  a  sale  is  fraudolent  because  made 
oy  the  buyer  with  the  intention  not  to  pay  for  the  goods,  the  seller  need  not  give  norioe 
or  his  election  to  rescind  before  suit,  but  can  recover  the  eoods  even  after  an  attaching 
creditor  of  the  buyer,  with  no  knowledge  of  the  fraud,  has  levied  on  them.  Oswego 
Starch  Factory  v.  Lendrum,  57  la.  573.    The  intention  of  a  seller  never  to  deliver 

g>od8  for  which  a  note  is  given  in  payment,  is  sach  a  fraud  as  will  vitiate  the  note, 
urrill  V,  Stevens,  73  Me.  395.    See  William»on  v.  New  Jersey,  ftc  R.  Co.  S  Stewart, 
311. 
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the  sale,  if  no  false  representations  or  means  are  used  to  induce 
the  vendor  to  part  with  his  goods.  (2)  ^ 

In  the  next  place,  it  must  appear,  that  the  injured  party  not 
only  did  in  fact  rely  upon  the  fraudulent  statement,  (a)  but  had  a 
right  to  rely  upon  it  in  the  full  belief  of  its  truth ;  for  otherwise  it 
was  his  own  fault  or  folly,  and  he  cannot  ask  of  the  law  to  relieve 
him  from  the  consequences,  (i)  If,  however,  the  plaintiff  mainly 
and  substantially  relied  upon  the  fraudulent  representation,  he  will 
have  his  action  for  the  damage  he  sustains,  although  he  was  in 
part  influenced  by  other  causes.  Thus,  in  England,  where  such 
an  action  cannot  be  brought  unless  the  misrepresentation  be  in 
writing,  it  is  maintainable  if  the  substantial  misrepresenta- 
tion be  in  writing,  although  the  plaintiff  *  was  also  influ-  •  774 
enced  by  statements  of  the  defendant  which  were  not  in  / 
writing,  (c)  * 

Where  a  party  is  obliged  to  rely  upon  the  statements  of  another, 
and  not  only  may  but  should  repose  peculiar  confidence  in  him, 
this  is  in  the  nature  of  a  special  trust,  and  the  law  is  very  jealous 
of  a  betrayal  of  this  trust,  and  visits  it  with  great  severity.    This 


{z)  Cro88  a.  Peten,  1  GreenL  876.  And 
see  Conyen  o.  Ennis,  2  Mason,  236 ;  and 
the  exceUent  case  of  Powell  v.  Bradlee,  9 
Gill  &  J.  220;  Smith  v.  Smith,  21  Penn. 
St.  367.  To  avoid  a  sale  of  goods  on 
credit,  it  is  not  safficient  that  the  piuv 
chaser  did  not  intend  to  pay  for  them  €U 
the  time  agreed  upon.  He  must,  when  he 
bnjB,  intend  never  to  pay  for  them  to  pre- 
vent the  title  from  passing.  Bidanlt  v, 
Wales,  20  Mo.  546 ;  Buckley  v.  Artcher, 
21  Barb.  585;  MitcheU  v.  Worden,  20 
Barb.  253. 

(a)  It  is  not  necessary  that  a  vendor 
should  rely  solely  upon  the  fraudulent 
statements  of  the  defendant  as  to  the  sol- 
vency of  a  third  person,  in  order  to  p^ive  a 
right  of  action.  It  is  sufficient  if  the 
goods  were  parted  with  upon  such  repre- 
sentations, and  would  not  have  been  but 
for  them.  Addington  r.  Allen,  II  Wend. 
374 ;  Young  v.  HiOl,  4  Ga.  95. 

(b)  If,  tnerefore,  the  party  to  whom 
false  statements  were  m^e,  uew  them 
to  be  fiilse,  or  suspected  them  to  be  so, 
and  did  not  at  aU  rely  upon  them ;  or  if 
the  statements  consisted  of  mere  expres- 


sions of  opinion,  upon  which  he  bad  no 
legal  right  to  rely,  the  contract  is  not 
avoided  by  the  fraudulent  intent  of  the 
other  party.  See  Clopton  r.  Cocait,  13 
Smedes  &  M.  363 ;  Anderson  v.  Burnett, 
ft  How.  (Miss.]  165  ;  Connersville  v.  Wad- 
leigh,  7  Bhickf.  102.  And  it  is  upon  this 
ground  that  a  misrepresentation  as  to  the 
legal  effect  of  an  agreement  does  not  con- 
stitute such  a  fraud  as  will  avoid  the  in- 
strument, since  evenr  person  is  supposed 
to  know  the  legal  effect  of  an  instrument 
which  he  signs,  and  therefore  has  no  rieht 
to  rely  upon  the  statements  of  the  otner 
party.  Lewis  v.  Jones,  4  B.  &  C.  506 ; 
Russen  V.  Branham,  8  Blackf.  277.  And 
see  Starr  r.  Bennett,  5  Hill,  303.  If  the 
truth  or  falsehood  cd  the  representations 
might  have  been  tested  by  ordinarv  vigi- 
lance and  attention,  it  is  the  partes  own 
folly  if  he  neelected  to  do  so,  and  he  is 
remediless.  Moore  v.  Turbeville,  2  Bibb, 
602 ;  Saunders  v.  Hatterman,  2  Ired.  32 ; 
Farrar  v,  Alston,  1  Dev.  69;  Falton  v. 
Hood,  34  Penn.  St.  365. 

(c)  Tatton  i;.  Wade,  18  C.  B.  371. 


^  A  conveyance  by  an  insolvent  to  a  relative,  though  prima  fade  evidence  of  fraud, 
is  not  void  unless  the  fact  of  actual  fraud  is  found.    Stevens  v.  Robinson,  72  Me.  381. 

*  Hirschf^ld  v,  London,  &c.  R.  Co.  2  Q.  B.  D.  1 ,  contains  a  strong  expression  of 
opinion  that  a  fVaudulent  representation  as  to  the  efi^  of  a  deed  may  m  relied  upon  as 
a  defence  to  an  action  upon  the  deed. 
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principle  is  carried  to  its  utmost  extent  in  the  case  of  persons 
charged  expressly  with  trusts,  either  by  the  eesttd  que  tnutj  or 
others  for  him,  or  by  the  act  of  the  law ;  as  we  have  shown  in 
speaking  of  trustees. 

On  the  same  ground,  and  also  because  the  law  especially  pro- 
tects those  who  cannot  protect  themselves,  all  transactions  with 
feeble  persons,  whether  they  are  so  from  age,  sickness,  or  infirm- 
ity of  mind,  are  carefully  watched.  The  whole  law  of  infancy 
illustrates  this  principle  ;  and  applies  it  in  many  cases,  by  avoid- 
ing on  this  account  transactions  as  fraudulent,  which  would  not 
have  been  so  characterized  had  both  parties  been  equally  competent 
to  take  care  of  themselves,  (d) 

We  have  seen  that  the  intention  is  sometimes  the  test  of  fraud ; 
but,  on  the  other  hand,  this  intention  is  sometimes  implied  by  the 
law ;  for  it  seems  now  to  be  quite  settled,  that  if  one  injures  an- 
other by  statements  which  he  knows  to  be  false,  he  shall  be  held 
answerable,  although  there  be  no  evidence  of  gain  to  himself,  or  of 
any  interest  in  the  question,  or  of  malice  or  intended  mis- 
*  775  chief.  («)  And  on  the  other  hand,  if  the  statement  *  be 
false  in  fact,  and  injurious  because  false,  if  it  were  believed 
to  be  true  by  the  party  making  it,  it  is  not  a  fraud  on  his  part.  (/)  ^ 


{d)  Malin  v.  Malin,  2  Johns.  Ch.  238  ; 
Blatctiford  i;.  ChristiaQ,  1  Knapp,  77. 

(e)  Foster  v.  Charles,  6  Bmg.  896,  7 
id.  105.  This  was  an  action  for  making 
false  statements  concerning  an  agent 
whom  the  defendant  recommended,  and 
knew  his  statements  to  he  &Jse.  Tindal, 
C.  J.,  said  :  "  It  has  been  urged  that  it  is 
not  sufficient  to  show  that  a  representa- 
tion on  which  a  plaintiff  has  acted  was 
false  within  the  knowledge  of  the  defend- 
ant,  and  that  damage  has  ensued  to  the 
plaintiff,  but  that  the  plaintiff  must  also 
show  the  motive  whicn  actuated  the  de- 
fendant. I  am  not  aware  of  any  authority 
for  such  a  position,  nor  that  it  can  be  ma- 
terial what  the  motive  was.  The  law  will 
infer  an  improper  motive,  if  what  the  de- 
fendant sajs  is  false  within  his  own  knowl- 
edge, and  is  the  occasion  of  damage  to 
the  plaintiff.  See  also  Corbett  v.  Brown, 
8  Bing.  33, 1  Moore  &  S.  85,  that  if  a 
representation  is  false  within  the  defend- 
ant's own  knowledge,  fraud  is  to  be  in- 
ferred. And  see  Folhill  v.  Walter,  3  B. 
&  Ad.  1 U,  as  explained  in  Freeman  v. 


Baker,  5  B.  ft  Ad.  797  ;  Hart  v.  Talmadge, 
2  Day,  381.  Young  v.  Hall,  4  Ga.  95,  is 
a  strong  case  to  show  that  the  defendant 
need  not  intend  to  derive  any  benefit  from 
his  fraud  in  order  to  render  him  liable. 
See  StUes  v.  White,  II  Met.  356;  Weath- 
erford  r.  Fishback,  3  Scam.  170.  In  Wat- 
son V.  Poulson,  Exch.  1851,  7  Eng.  L.  & 
Eq.  585,  it  was  A«/<f,  that  if  a  man  tells  an 
untruth,  knowing  it  to  be  such,  in  order 
to  induce  another  to  alter  his  condition, 
who  does  accordingly  alter  it,  and  thereby 
sustains  damage,  the  party  making  the 
false  statement  is  liable  in  an  action  for 
deceit,  although,  in  making  the  false  rep- 
resentation, no  fraud  or  miury  was  in- 
tended  by  him.  Murray  r.  Mann,  2  Exch. 
538,  is  to  the  same  effect.  See  also  Turn- 
bull  V,  Gadsden,  2  Stiobh.  Eq.  14;  Smith 
r.  Mitchell,  6  Ga.  458. 

(/)  Collins  r.  Evans,  5  Q.  B.  820 ;  Hay- 
craft  V.  Creasy,  2  East,  92 ;  Rawlings  v. 
Bell.  I  C.  B.  951 ;  Thorn  v.  Bigland,  8 
Exch.  725, 20  EIU^  L.  ft  Eq.  470 ;  Ormrod 
i;.Huth,l4M.ftW.651.  In  this  last  case, 
cotton  was  sold  by  sample,  upon  a  repre- 


1  That  an  innocent  misrepresentation  by  a  seller  of  the  extent  of  the  boundaries  of 
land  is  a  fraud  in  law  which  will  joFtify  a  purchaser  In  recouping  damages  when  sued 
for  the  price,  see  Baughman  v.  Gould,  45  Mich.  481. 
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If  the  statement  be  in  fact  false,  and  be  uttered  for  a  fraudulent 
purpose,  which  is  in  fact  accomplished,  it  has  the  whole  effect  of 
fraud  in  annulling  the  contract,  although  the  person  uttering  the 
statement  did  not  know  it  to  be  false,  but  believed  it  to  be  true,  (^g) 
If  the  falsehood  be  known  to  the  party  making  the  state- 
ment, malice  or  self-interest  will  be  inferred.  (A)   *  A  party    *  776 
will  not  be  held  liable  as  for  fraud,  if  the  statement  be  of  a 
matter  collateral  to  the  contract,  unless  it  is  proved  to  have  been 
made  fraudulently,  (i) 
If  a  misrepresentation  be  embodied  in  a  contract,  it  would,  for 

sentation  that  the  bulk  corresponded  with  judgment  of  the  Court  of  Exchequer 
the  Bamplee,  but  no  warranty  was  taken  affirmed."  See  also  Tryon  i>.  Whitmarsh, 
bj  the  purchaser,  and  the  bulk  of  the  cotton  I  Met  1;  Stone  o.  Denny,  4  Met.  151; 
turned  out  to  be  of  inferior  quality,  and  RusseU  v,  Clark,  7  Cranch,  69 ;  Young  v. 
to  have  been  falsely  packed,  though  not  Covell,  8  Johns.  25 ;  Hopper  v.  Sisk,  1 
by  the  seller.  Heti^  that  an  action  on  Smith  (Ind.),  102, 1  Carter,  176;  Fooks  v, 
the  case  for  a  false  and  fraudulent  repre-  Waples,  1  Harring.  (Del.)  131 ;  Boyd  v, 
sentation  was  not  maintainable  without  Browne,  6  Barr,  316;  Lord  v,  Goddard, 
showing  that  such  representation  was  13  How.  198 ;  Weeks  v.  Burton,  7  Vt.  67  ; 
false  to  the  knowledge  of  the  seller,  or  Wells  r.  Jewett,  11  How.  Pr.  Rep.  242, 
that  he  acted  fraudulently  or  wtinst  sood  254 ;  Ashlin  v.  White,  1  Holt,  387 ;  Shrews- 
faith  in  making  it.  And  Tin£iL,  C.  J.,  in  bury  v.  Blount,  2  Man.  &  G.  475.  Many 
delirering  the  judgment  of  the  Court  of  cases,  however,  seem  to  hold,  that  a  false 
Exchequer  ChamMr,  said :  **  The  rule  statement  of  a  material  fact,  though  made 
which  IS  to  be  derived  from  all  the  cases  bond  fide,  will  avoid  a  contract,  and  espe- 
appears  to  us  to  be,  that  where,  upon  the  cially  if  the  statement  be  of  a  fact  which 
sale  of  goods,  the  purchaser  is  satisfied  the  defendant  ought  to  know,  and  which 
without  requiring  a  warranty  (which  is  a  the  other  party  had  a  right  to  expect  the 
matter  for  nis  own  consideration),  he  can-  defendant  did  know.  See  Buford  v,  Cald- 
not  recover  upon  a  mere  representation  of  well,  3  Mo.  477 ;  Sziyder  v.  Findley,  Coxe, 
the  quality  by  the  seller,  unless  he  can  48 ;  Thomas  v.  McCann,  4  B.  Mon.  601 ; 
show  that  the  representation  was  bottomed  Lockridse  v.  Foster,  4  Scam.  569;  Par- 
in  fraud.  If,  indeed,  the  representation  ham  v.  Kandolph,  4  How.  Miss.  435 ;  Dun- 
was  false,  to  the  knowledge  of  the  party  bar  t^.  Bonest^ral,  3  Scam.  32 ;  Miller  i\ 
making  it,  this  would  in  general  be  con-  HoweU,  1  id.  499 ;  Craig  v.  Blow,  3  Stew. 
elusive  evidence  of  fraud ;  but  if  the  rep-  448 ;  Van  Arsdale  v.  Howard,  5  Ala.  596 ; 
resentation  was  honestly  made,  and  be-  Munroe  v.  Pritchett,  16  Ala.  785 ;  Juzan 
lieved  at  the  time  to  be  true  by  the  party  v.  Toulmin,  9  Ala.  662. 
making  it,  though  not  true  in  point  of  (g)  Taylor  v.  Ashton,  11  M.  ft  W. 
fact,  we  think  this  does  not  amount  to  fraud  401 . 

in  law,  but  that  the  rule  of  caotat  emptor  {h)  Thus,  in  Collins  v.  Denison,  12 
applies,  and  the  representation  itself  does  Met.  549,  it  was  held,  that  in  an  action  f6r 
not  furnish  a  ground  of  action.  And  al-  deceit  in  the  sale  of  a  horse,  when  proof  is 
though  the  cases  may  in  appearance  raise  ffiven  that  the  defendant  knowing^  made 
some  difierence  as  to  the  effect  of  a  false  udse  representations  to  the  plaintiff  con- 
assertion  or  representation  of  title  in  the  ceming  the  horse,  at  the  time  of  the  sale, 
seller,  it  will  be  found,  on  examination,  and  that  the  plaintiff  was  induced  by  those 
that  in  each  of  those  cases  there  was  either  representations  to  buy  the  horse,  and  con- 
an  assertion  of  title  embodied  in  the  con-  fiding  in  them  did  buy  him,  the  jury  are 
tract,  or  a  representation  of  title  which  authorized  and  required  to  find,  that  the 
was  falM  to  the  knowledge  of  the  sel-  defendant  made  the  representations  with 
ler.  The  rule  we  have  drawn  from  the  the  intent  thereby  to  induce  the  plaintiff 
cases  appears  to  us  to  be  supported  so  tobuvthe  horse;  and  the  plaintiff  cannot 
clearly  by  the  early,  as  well  as  the  more  legally  be  required  to  give  any  further 
recent,  decisions,  that  we  think  it  unneces-  proof  of  such  intent  of  the  defendant, 
sary  to  brine  them  forward  in  review  ;  See  Barley  t;.  Walford,  9  Q.  B.  197 ;  Boyd 
but  to  satisfy  ourselves  with  saying,  that  v.  Browne,  6  Barr,  310. 
the  exception  must  be  disallowed,  and  the  (<)  See  cuUe,  p.  *  770,  note  {p), 
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obTious  reasons,  be  deemed  more  importaat,  and  exert  a  greater 
influence,  than  if  it  lie  without  the  contract,  and  be  connected  with 
it  only  collaterally,  and  by  force  of  circumstances.  On  a  ground 
somewhat  similar,  a  distinction  has  been  drawn  between  extrinsic 
and  intrinsic  circumstances,  which  may  sometimes  be  of  practical 
use.  The  rule  seems  to  be,  that  a  concealment  or  misrepresentation 
as  to  extrinsic  facts,  which,  by  affecting  the  market  value  of  things 
sold,  or  in  any  such  way,  affects  the  contract,  is  not  fraudulent, 
while  the  same  concealment  of  defects  in  the  articles  themselves 
would  be  fraudulent,  (j  )  But  it  is  perhaps  enough  to  say  of  this, 
that  a  fraud  relating  to  external  and  collateral  matters,  is  treated 
by  the  law  with  less  severity^  than  one  which  refers  to  things  in- 
ternal and  essential. 

In  general,  concealment  is  not  in  law  so  great  an  offence  as 
misrepresentation,  (X;)  whatever  it  may  be  morally.    It  is  cer- 

ij)  Laidlaw  p.  Organ,  2  Wheat.  195,  date  of  the  bond,  and  which,  if  conunnni- 

holM  that  a  vendee  is  not  bound  to  give  cated  to  the  surety,  would  have  prevented 

information    of    extrinsic    circnmstauces,  him  from  undertaking  the  obligation.    On 

which  mi^ht  influence  the  price  of  the  the  trial  of  an  issue  whether  the  surety 

article,  altnoufi^h  he  knows  the  same  to  be  was  induced  to  sign  the  bond  bj  undue 

exduflively  within    his   own  knowledge,  concealment  or  deception  on  the  part  of 

See  aniet  vol.  i.,  p.  *  578,  note  {k).    See  the   employers,  the  presiding  juoge  di- 

also  Blydenburg  v.  Welsh,  1  Baldw.  38 1 ;  rected  the  jury  that  the  concealment,  to 

Bamett  v.  Stanton,  2  Ala.  181.    But  see  be  undue,  must  be  wilful  and  intentional, 

Fraser   v.  Gervais,  Walker   (Miss.),  72.  with  a  view  to  the  advantages  the  em< 

See  also  Hough  t7.  Evans,  4  McCord,  169,  ployers  were  thereby  to  gain.    Bef4t  by 

as  to  the  duty  of  a  vendor  to  disclose  a  the  Lords  (reversing    the    judgment  of 

latent  defect,  not  known  to  the  buyer,  the  Court  of  Session),  that  the  direction 

But  this  may  arise  from  the  law  peculiar  was  wrong  in  point  of  law.    Mere  non- 

to  that  State,  that  a  sound  price  implies  a  communication  of  circumstances  affecting 

sound  article.  the  situation  of  the  parties,  material  for 

(k)  Concealment,  to  be  actionable,  must  the  surety  to  be  acquainted  with,  and 

of  course  be  <^  such  facts  as  the  party  is  within  the  knowledge  of  the  person  ob- 

bound  to  communicate.     Irvine  v.  Kirk-  taiuing  a  surety  bond,  is  undue  conceal- 

patrick.  House  of  Lords,  3  Eng.  L.  &  £q.  ment,  though  not  wilful  or  intentional,  or 

17.    And  see  Otis  v,  Raymond,  3  Conn,  with  a  view  to  any  advantage  to  himself. 

413  ;  Van  Arsdale  v.  Howard,  5  Ala.  596;  See  Prentiss  v,  Kuss,  16  Me.  30.    If  a 

Eichelberger  v.  Bamits,  1   Yeates,  307.  broker  sell  property  to  a  person,  knowing 

A  purchaMr  is  not  bound  to  disclose  his  it  to  be  subject  to  the  lien  of  A^fieri  facias, 

knowledge  of  a  fraud  which  makes  the  and  conceal  the  fact,  and  send  the  party 

title  of  tne  vendor  to  the  property  better  to  investigate  respecting  the  incumbrances 

than  he  himself  supposes,  where  the  means  on  the  property,  in  a  direction  whence  he 

of  knowledge  are  equally  open  to  both,  knows  correct  information  cannot  be  ob- 

Kintsing  v.  McElrath,  5  Penn.  St.  467.  tained,  although  his  false  and  fraudulent 

But  see  Stevens  v.  Fuller,  8  N.  H.  463.  representations  are  made  by  actions  rather 

In  Railton  t;.  Mathews,  10  Clark  &  F.  than  words,  he  is  liable  to  an  action  on  the 

934,  a  party  became  surety  in  a  bond  for  case  for  deceit.    Chisholm  v.  Gadsden,  1 

the  fidelity  of  a  commission  a^ent  to  his  Strobh.  220.    But  where  the  defendant,  in 

employers.    After  some  time  the  employ-  an  action  for  deceit  in  the  sale  of  a  slave, 

ers  discovered  irregularities  in  the  agent's  had  been  told  that  he  was  unsound,  but 

accounts,  and  put  the  bond  in  suit.    The  did  not  believe  it,  it  was  held,  that  be  was 

surety  then  instituted  a  suit  to  avoid  the  not  bound  to  disclose  it.      Hamrick  v. 

bond,  on  the  ground  of  concealment  by  Hogff,  1  Dev.  351.    As  to  evidence  of 

the  employers  of  material  circumstances  fraudulent  concealment,  see  Fleming  r. 

affecting  the  agent's  ciedit  prior  to  the  Slocum,  18  Johns.  408.    In    Geozge  o. 
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toiny  *  however,  that  the  doctrine  of  fraud  extends  to  the  *  777 
suppression  of  the  truth  in  many  cases,  as  well  as  the  ex- 
pression of  what  is  false.  For  although  one  may  have  a  right  to 
be  silent  under  ordinary  circumstances,  there  are  many  cases  in 
which  the  yery  propositions  of  a  party  imply  that  certain  things, 
if  not  told,  do  not  exist  (l)  This  is  peculiarly  the  case  in  contracts 
of  insurance ;  where  the  insured  is  bound  to  state  all  facts  within 
his  knowledge  which  would  have  an  influence  upon  the  terms  of 
the  contract,  and  are  not  known,  or  may  be  supposed  by  him  not 
to  be  known,  to  the  insurer,  (ni)  In  these  cases,  and 
*  in  others  which  come  within  this  principle,  the  9uppre$do  *  778 
veri  has  the  same  effect  in  law  as  the  expr€9Bio  falH. 

The  next  rule  of  which  we  would  speak  is  one  which  is  fre- 
quently of  very  difficult  application.  It  is  the  rule  which  discrim- 
inates between  the  mere  expression  of  opinion  and  the  statement 
of  a  fact  (n)  ^    This  is  often  a  question  for  the  jury ;  but,  so  far 

Johnson,  6  Homph.  36,  it  was  hdd,  that  to  the  Borety ;  it  was  Md^  that  that  was 

where  a  party,  during  a  negotiation  for  a  fraud  on  the  surety,  and  rendered  the 

the  sale  of  property,  stated  that  the  other  guaranty  void.    Pidcock  v.  Bishop,  3  B.  & 

contracting  party  must  take  the  property  C.  605. 

at  hia  own  risk,  such  statement,  though         (m)  Lindenean  v.  Deahorough,  8  B.  & 

negativing  a  warranty,  would  not  exon-  C.  586 ;  Bufe  9.  Turner,  6  Taunt.  338,  au 

erate  the  party  from  a  liability  for  a  sup-  exceUent  case  on  the  subject  of  conceal- 

pression  of  the  truth  or  the  suggestion  of  ment    See  further  Clark  o.  Man.  Ins.  Co. 

falsehood.  8  How.  235 ;  Fletcher  v.  Commonwealth 

(/)  Kidney  o.  Stoddard,  7  Met  252,  Ins.  Co.  18  Pick.  419 ;  Walden  v,  Louisi- 

furnishes  an  exceUent  illustration  of  such  ana  Ins.  Co.  12  La.  134;  Lyon  v.  Com- 

a  ixmoealment  as  is  actionable.    There  a  merdal  Ins.  Co.  2  Rob.  (La.)  266;  New 

£ftther  by  letter  recommended  his  minor  York  Bowery  Ins.  Co.  v.  New  York  Ins. 

son  as  worthy  of  credit,  &c.    He  did  not  Co.  17  Wend.  359. 
state  that  he  was  a  minor.    A  saw  the  let-         (n)  Where  a  person,  having  land  for 

ter,  and  on  the  strength  of  it  trusted  the  sale,  gave  an  autnority  in  writmg  to  sell 

minor   for   goods  for  trade  to  a  larse  it  upon  certain  terms,  containing  the  fol- 

amount    The  jury  were  told,  that  if  me  lowing   clause :  "  I  will   guaranty   that 

father  coneMled  the  fact  of  the  mimritu  tf  there  is  45,000,000  feet,  board  measure, 

tAs  son,  wiA  the  view  of  giving  him  a  credit,  of  pine  timber,  on  the  township ;  and  the 

knowing  or  believing,  thiat  if  that  faitt  had  purchaser  may  elect,  within  thirty  days  of 

been  elated  he  would  not  have  obtained  the  the  purchase,  to  take  it  at  a  torvey  of  aU 

credit,  he  was  liable  in  law  for  the  damage  the  standing  pine  timber  at  one  dollar  per 

A  sustained,  and  this  ruling  was  affirmed  thousand,  or  pa^  the  said  $45,000 ; ''  it 

by  the  whole  court    And  see  Jackson  r.  was  held,  that  this  did  not  amount  to  a 

Wilcox,  1  Scam.  344.    So,  where  it  was  representation  that  there  were   in   fact 

agreed  between  the  vendors  and  vendee  forty-five  millions  of  feet  of  timber  on 

of  goods,  that  the  latter  should  pay  10>.  the  land.    Hammatt  v,  Emerson,  27  Me. 

per  ton  beyond  the  market  price,  which  308.    So,  in  Sandf ord  v.  Handy,  23  Wend, 

sum  was  to  be  applied  in  liquidation  of  260,  it  was  heid,  that  a  vendor  of  land  is 

an  old  debt  due  to  one  of  the  vendors ;  not  liable  for  an  expression  of  opinion  of 

and  the  payment  of  the  ffoods  was  guar-  its  value ;  but  he  is  for  a  false  representa- 

anteed  by  a  third  person,  out  the  bargain  tion  as  to  its  location,  if  the  purchaser 

between  the  parties  was  not  communicated  have  not  an  opportunity  at  the  time  of 

^  The  fact  that  atelier  of  land  had  "reason  to  believe"  that  it  contained  less  acres 
than  he  stated,  will  not  conclusively  establish  his  fraudulent  intent  Salisbuiy  v,  Howe^ 
87  K.  Y.  128. 

919 


779 


THE  LAW  OF  CONTRACTS. 


\ 


[PABT  n. 


\ 


as  it  is  matter  of  law,  it  may  be  said  that  a  false  representation, 
in  order  to  have  the  full  effect  of  fraud,  must  relate  to  a  substan- 
tialmatter  of  fact,  and  not  merely  to  a  matter  which  rests  in 
opinion,  or  estmiate,  or  judgment,  (o)  One  reason  is,  the  difficulty 
of  proving  that  a  mere  statement  of  opinion  is  false,  for  no  one 
can  know  what  another  thinks,  with  any  certainty,  unless  the  opin- 
ion is  of  some  tangible  matter  of  fact  plainly  before  one's  eyes,  and 
then  it  would  generally  be  a  falsehood  as  to  fact.  Another  reason 
is,  that  if  one  person  has  an  opinion,  so  may  another ;  and  if  any 
one  relies  on  mere  opinion,  instead  of  ascertaining  facts,  it  is  his 
own  folly.  But  this  rule  must  not  be  pressed  beyond  its  reason. 
For  though  the  statement  be  in  form  only  of  an  opinion ;  yet  if 
that  opinion  was  one  on  which  the  other  party  was  justified  in 

relying,  either  by  the  relations  existing  between  the  par- 
*  779    ties,  (^)  or  by  the  nature  *  of  the  case,  and  it  can  be  made 

to  appear  that  the  opinion  expressed  was  not  in  fact  held, 
it  is  not  easy  to  see  why  this  should  not  be  regarded  as  a  false 
statement  of  a  fact,  or  rather  why  it  is  not,  strictly  speaking,  a 
false  statement  of  a  fact. 

The  misrepresentation  need  not  be  made  by  the  party  whom  it 
benefits,  in  order  to  constitute  a  fraud  as  against  him.  (f^)     It 


■eei&g  the  land.  So,  also,  he  ib  liable  for 
a  misrepresentation  as  to  the  cost  of  the 
land. 

(o)  Thus,  misrepresentations  hj  one 
contracting  party  to  the  other,  as  to  the 
value  or  quantity  of  a  commodity  in  mar- 
ket, where  correct  information  on  the 
subject  is  equally  within  the  power  of 
botn  parties,  with  equal  diligence,  do  not, 
in  contemplation  of  law,  constitute  fraud. 
Foley  V,  CowgiU,  5  Blackf.  18.  And  the 
same  principle  was  applied  in  Baily  v.  Mer- 
reU,  3  Bulstr.  94,  where  a  carrier  brought 
an  action  of  deceit  for  representing  tnat 
a  load  was  only  8  cwt.,  when  it  was  SO 
cwt.,  whereby  two  of  his  horses  were 
killed.  Judgment  was  arrested,  because 
the  carrier  might  have  weighed  the  load 
himself.  But  false  representations  by  a 
vendor  of  real  estate  as  to  its  income  or 
profits  will  invalidate  the  sale.  Irvine  r;. 
Thomas,  18  Me.  418;  Hutchinson  v.  Mor- 
ley,  7  Scott,  341.  And  see  Maddeford  v. 
Austwick,  1  Simons,  89 ;  Wilson  v,  Wil- 
son, 6  Scott,  540 ;  Dobell  v.  Stevens,  3  B. 
&  C.  623. 

ip)  See  Shaeffer  v.  Sleade,  7  Blackf. 
178. 

iq)  And  it  is  for  this  reason,  that  if  A 
trusts  B  upon  the  fraudulent  recommen- 
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dation  of  C,  A  is  not  left  to  his  action  for 
damages  against  C  for  the  deceit,  but  the 
fraud  of  C  invalidates  the  contract  be- 
tween A  and  B,  and  gives  A  the  same 
right  to  retake  the  goods  as  if  the  frand 
hwl  proceeded  directly  from  B  himself. 
Fitmmmons  v.  Joslin,  SI  Vt.  1S9,  is  a 
very  interesting  and  valuable  case  upon 
this  point.  In  that  case  the  creditors  of 
a  tnder  who  was  insolvent,  but  who 
wished  to  purchase  goods,  b^g  unwiU- 
ing  to  extend  to  him  further  credit,  told 
him  that  they  did  not  like  to  sell  to  him 
if  he  could  buy  elsewhere,  and  gave  him 
the  name  of  another  merchant,  and  au- 
thorized him  to  refer  to  them.  He  at- 
tempted to  purchase  of  this  merchant, 
and  beinff  asked  for  references,  gave  the 
names  of  his  original  creditors,  and  was 
told  to  call  again  in  half  an  hour.  He 
did  call  again  in  the  course  of  the  day, 
and  the  purchase  was  effected.  No  in- 
quiry was  made  b^  the  vendor  of  the 
Surcnaser,  as  to  his  circumstances,  nor 
id  he  give  any  assurances  whatever  rela- 
tive thereta  On  the  same  day,  and  after 
the  purchase  was  effected,  the  purchaser 
met  one  of  his  original  creditors,  who  told 
him  that  he  had  been  caUed  upon  by  the 
vendor,  and  that  "  he  had  given  as  good 
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may  be  his  by  adoption :  as  if  a  seller  knew  that  a  false  statement 
had  been  made  by  a  third  party,  which  was  known  to  the  buyer, 
and  was  operating  upon  his  mind,  and  inducing  him  to  complete 
the  purchase  ;(r)  if  the  seller  only  permits  the  buyer 
*  to  act  under  this  delusion,  he  makes  the  falsehood  his  *780 
own,  and  it  is  his  fraud.  («)  And  it  is  hardly  necessary  to 
repeat,  what  may  be  inferred  from  the  general  principles  of 
agency,  that  a  principal  may  commit  a  fraud  by  an  agent,  or  may 
even  be  affected  by  the  fraud  of  his  agent,  although  personally 
honest,  (f) 

We  have  already  seen  Ihat,  generally,  wherever  one  has  a  righ* 

an  account  of  him  as  he  conld  and  not  lent  repreeentationB  by  A  to  B  concern- 
make  himaelf  liable/' — ''that  he  had  told  ing  another's  credit  or  solvency,  if  com- 
him  that  he,  the  purchaser,  was  a  derer  monicated  to  C,  who,  relying  upon  them, 
fellow,  and  was  doing  a  thriving  bnsi*  trusts  sach  third  person,  may  give  C  a 
nese  in  Versennes ;  and  that  he,  the  cred-  right  of  action  against  A,  as  mnch  as  if 
iter,  had  sold  him  goods,  and  he  paid  well,  the  communication  had  heen  addressed  to 
and  he  was  read^  to  seU  him  more."  At  C  in  person.  For  the  foundation  of  such 
the  time  of  this  transaction,  the  pur-  an  action  is  not  privity  of  contract ;  bat 
chaser  was  in  arrears  to  these  same  origi-  the  author  of  the  fnuidulent  misrepre- 
nal  creditors,  to  the  amount  of  several  sentations  is  guilty  of  a  tort,  and  is  an- 
hundred  dollars  each,  and  their  demands  swerable  for  the  damage  suffered  by  any 
had  actually  been  placed  in  the  hands  of  one  ttom  such  tortious  contract.  Gerhard 
their  attorney  at  Vergennes,  where  the  v.  Bates,  8  Ellis  &  B.  476, 20  Eng.  L.  &  Eq. 
purchaser  resided,  for  collection ;  and,  as  129  ;  Pilmore  v.  Hood,  5  Bing.  N.  C.  97. 
soon  as  they  learned  that  this  last  pur-  In  thia  last  case,  the  defendant  being 
chase  had  been  effected,  they  sent  instmc-  about  to  seU  a  public-house,  falsely  rep- 
tions  to  the  attomev  to  attach  the  goods,  resented  to  B,  who  had  agreed  to  pur- 
as  the  property  ol  the  purchaser,  upon  chase  it,  that  the  receipts  were  £180  a 
their  arrival  at  the  place  of  destination,  month ;  B  having,  to  tne  knowledge  of 
This  was  done,  and,  as  soon  as  the  vendor  defendant,  communicated  this  representa- 
was  informed  of  the  insolvency  of  the  tion  to  plaintiff,  who  became  the  pur- 
purchaser,  which  was  within  a  week  after  chaser  instead  of  B,  kdd,  that  an  action 
the  attachment,  he  demanded  the  ffooda  lay  against  defendant,  at  the  suit  of  plain- 
of  the  sheriff,  offering  to  pay  freight;  tin.  See  also  Weatherford  r.  Fishoack, 
but  the  sheriff  refused  to  surrender  them.  3  Scam.  170.  But  in  McCracken  v.  West, 
The  attachment  was  made  upon  suits  in  17  Ohio,  16,  it  was  hdd,  that  if  A  write  a 
favor  of  the  several  original  creditors ;  letter  to  B,  desiring  him  to  introduce  the 
and  it  did  not  appear  that  either  of  these  bearer  to  such  merchants  as  he  may 
creditors,  except  uie  one  above  mentioned,  desire,  and  describing  him  as  a  man  of 
had  made  any  representation  whatever  in  property,  and  the  bearer  do  not  deliver 
relation  to  the  matter.  And  it  was  held,  the  letter  to  B,  but  use  it  to  obtain  credit 
that  the  purchaser  was  responsible  for  the  with  C,  C  cannot  maintain  an  action  for 
representations  made  by  his  creditor ;  and  deceit  against  A,  though  the  repreeeu' 
that  the  vendor,  havixij|r  been  cheated  and  tations  in  the  letter  are  untrue, 
deceived  by  mikis  for  which  the  pur-  (s)  See  Warner  v.  Daniels,  1  Woodb. 
chaser  was  legally  responsible,  might  sus-  &  M.  90 ;  Harris  v.  Delamar,  3  Ired.  £a. 
tain  trover  against  the  sheriff  to  recover  219  ;  Bowers  v.  Johnson,  10  Smedeft  &  M. 
the  value  of  uie  goods  so  attached.  173 ;  Lawrence  v.  Hand,  23  Miss.  105. 

(r)  Crocker  v.  Lewis,  3  Sumner,  8.   Li  (t)  Fitzsimmons  v,  Joslin,  21  Vt.  129. 

this  case  it  was  held,  that  a  representation  In  this  case  RedfiM,  J.,  ably  reviews  the 

made  by  A  to  B,  and  communicated  by  B  decided  cases,  and  pointedly  condemns  the 

to  C,  who,  rel;png  thereupon,  contracts  cases  of  Conifoot  v.  Fowke,  6  M.  &  W. 

with  A,  by  which  he  is  defrauded,  shall  358 ;  and  Langridge  v.  Ij&vy,  2  M.  &  W. 

have  the  same  effect  to  avoid  the  contract  519,  4  id.  336,  as  unsound.      See  also 

as  if  made  directly  by  A  to  C.    See  also  Fuller  v,  Wilson,  3  Q.  B.  58 ;  and  Cross 

Bowers  i;.  Johnson,  10  Smedes  &  M.  169;  v.  Sacket,  2  Bosw.  617.    And  see  ond^ 

Hunt  V.  Moore,  2  Barr,  105.    So  fraudu-  vol.  i.  pp.  *  72,  *  73,  and  notes. 
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to  rescind  a  contract,  and  exercises  that  right,  he  must  restore 
the  other  party  to  the  same  condition  that  he  would  have  been  in 
if  the  contract  had  not  been  made.  («)  ^  But  where  the  right  to 
rescind  springs  from  discoyered  fraud,  there  is  an  exception  to 
the  rule :  the  defrauded  party  does  not  lose  his  right  to  rescind 
because  the  contract  has  been  partly  executed,  and  the  parties 
cannot  be  fully  restored  to  their  former  position ;  (v)  ^  but  he 


(u)  Burton  r.  Stewart,  3  Wend.  236 ; 
Thayer  r.  Turner,  8  Met.  550;  Kim- 
baU  V,  Cnnningham,  4  Mam.  502 ;  Per- 
ley  V.  Balch,  23  Pick.  283.  See  also 
ante,  p.* 679,  n.  (a).  But  in  Stevens  r. 
Austin,  1  Met.  557,  where  B  received 
the    promisflorj    note,    Ac.,    of    A,    for 

foods  which  A  fraudulently  obtained  of 
im  aud  sold  to  C,  who  had  knowledge 
of  the  fraud;  it  was  held,  that  B  mignt 
maintain  an  action  of  trover  for  the  goods 
against  C,  without  reetorinf  the  note  to  A. 
And  Shaw,  C.  J.,  said :  "  The  question  is 
whether  the  plaintiff  was  bound  to  tender 
back  the  note  and  money  he  had  received 
before  he  could  bring  his  action.  We 
think  he  was  not.  Not  to  the  defendant ; 
for  the  plaintiff  had  received  nothing  of 
him.  ^lor  could  the  defendant  raise  the 
question,  whether  the  plaintiff  had  made 
restoration  to  Foster  or  not.  It  was  res 
inter  alios,  with  which  the  plaintiff  had  no 
concern,  and  was  whoUy  irrelative  to  the 
issue  between  the  parties."  Generall;^, 
an  offer  to  return  the  property  received  is 
as  effectual  as  actuallv  retummg  it.  See 
Howard  v.  Cadwalader,  5  Blackf.  225; 
NeweU  v.  Turner,  9  Porter,  420 ;  Bamett 
r.  Stanton,  2  Ala.  181.  But  see  Carter  v. 
Walker,  2  Rich.  40.  In  Bacon  v.  Brown, 
4  Bibb,  91,  it  was  held,  that  in  an  action 
for  damages  for  deceit  in  a  sale  of  per- 
sonal property,  it  was  not  necessary  to 
return,  or  offer  to  return,  the  property. 


Aliter,  if  the  buyer  disaffirms  the  contract 
and  sues  for  the  price  paid. 

(r)  Thus,  where  a  vendor  received,  in 
part  payment  for  eoods,  the  note  of  a 
third  person,  and  n>r  the  other  part  an 
order  nom  the  vendee  on  another  person, 
which  order  was  duly  paid,  it  was  held, 
that  the  vendor  havmg  taken  the  note 
upon  the  false  and  fraudulent  representa- 
tions by  the  vendee  that  the  maker  was 
solvent,  might  return  the  note  to  the 
vendee,  and  maintain  assumpsit  for  the 
balance  of  the  amount  of  the  goods  sold 
above  the  order,  without  returning  the 
order  also;  and  that  the  defendant  was 
not  entitled  to  be  placed  entirely  tn  statu 
quo,  Martin  f.  Roberts,  5  Gush.  126.  Had 
the  vendor  sought  by  replevin  to  recover 
all  the  articles  sold  tn  specie,  perhaps  he 
would  have  been  oblieed  to  return  aJl  the 
consideration  received.  In  Frost  v.  Lowry, 
15  Ohio,  200,  it  was  held,  that  if  A  ob- 
tains goods  of  B  by  false  pretences,  and 
gives  therefor  an  accepted  draft  upon  C, 
an  accommodation  acceptor,  it  is  not  neces- 
sary for  B  to  return  the  draft  to  A,  in 
order  to  rescind  the  sale,  and  recover  back 
the  goods.  And  so,  if  a  person  effect  a 
compromise  of  his  debts,  by  fraudulent 
representations,  and  procure  a  discharge  of 
the  same  by  pavine  a  percentage  thereon, 
and  an  action  oe  brought  to  recover  the 
balance,  on  the  ground  of  fraud,  it  is  not 
necessary,  as  preliminary  to  the  right  of 


1  A  purchaser  of  counterfeit  bonds  of  the  United  States,  in  whose  possession  they 
sre,  need  not  return  such  bonds  before  bringing  an  action  to  recover  back  the  money 
paid  by  him  for  them.  Brewster  r.  Burnett,  125  Mass.  68.  Nor  need  a  personal  un- 
secured note  given  in  fraad  by  a  purchaser  be  returned  before  suing  for  the  fraud. 
Dayton  V.  Monroe,  47  Mich.  193.  Where  the  defendant  fraudulently  purchased  of  die 
plaintiff  stock  in  a  bankrupt  company  of  which  the  defendant  was  trustee,  the  consid- 
eration paid  need  not  be  returned,  bnt  will  be  placed  to  the  defendant's  credit  in  an 
action  to  recover  dividends  on  such  stock.    Clews  v.  Traer,  57  la.  459. 

*  In  Hendrickson  v.  Hendrickson,  51  la.  68,  Seevers,  J.,  quotes  the  text  with  ap- 
proval, and  says  that  a  party  who  has  fraudulently  procured  the  execution  of  a  contract, 
18  not  entitled  to  an  offer  tp  restore  as  a  condition  precedent  of  rescission.  In  American 
Wine  Co.  v.  Brasher,  14  Reporter,  609,  McCrary,  J.,  although  quoting  the  text  with 
disapproval,  as  not  borne  out  by  the  authorities  cited  supra,  m  note  (t*),  yet  decides  the 
case  in  exact  accordance  with  the  doctrine  expressed  in  the  text  In  that  case  the  de- 
fendants bought  a  hundred  cases  of  wine,  and  after  the  sale  of  twentv  cases  rescinded  the 
contract,  and  it  was  held,  that  such  partial  re-sale  of  the  wine  would  not  of  itself  pre- 
rent  a  rescission ;  but  it  was  intimated  that  if  the  whole  or  a  greater  part  of  the  sntgect^ 
matter  of  the  sale  had  been  disposed  of,  the  result  might  have  been  different. 
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muBt  rescind  as  soon  as  circumstances  permit,  *  and  must    *  781 
not  go  on  with  the  contract  after  the  discovery  of  the  fraud, 
so  as  to  increase  the  injury  necessarily  caused  to  the  fraudulent 
party  by  the  rescission,  (w^  ^   In  other  words,  if  he  rescinds  on  the 
ground  of  fraud,  he  must  do  so  at  once  on  discovering  the 
fraud ;  (x)  for  he  is  not  bound  to  rescind,  and  any  *  delay,    *  782 
especially  if  it  be-injurious  to  the  other  party,  would  be  re- 
garded as  a  waiver  of  his  right.    Cases  often  say  that  fraud  makes 
a  contract  ahwlutely  void,  (y)  but  by  this  it  cannot  be  meant  that 
the  innocent  party  cannot  waive  the  fraud,  and  insist  upon  the 
contract.    And  such  a  waiver  would  be  inferred  from  his  continu- 
ing to  treat  as  his  own  the  property  which  came  to  him  by  reason 
of  the  fraud,  (z)    The  mere  lapse  of  time,  if  it  be  considerable, 

recoveiy,  that  the  plaintiif  repaj,  or  offer  sentatiotM  as  to  the  quantity  of  rubbish, 

to  repay,  the  percentage  received.    The  but  nevertheless  went  on  with  the  work, 

doctrine  of  the  rescission  of  contracts  does  and  then  soiu^ht  to  recover  more  than  the 

not  apply  to  such  a  case.    Pierce  v.  Wood,  sum  specifiea  by  the  contract,  it  was  Ae/</, 

3  Foster,  519.  that  br  going  on  with  the  work  he  had 

(to)  Thns,  in  Masson  v.  Bovet,  1  Denio,  waived  the  fraud,  and  conld  not  recover 

69,  it  was  hddy  that  where  a  party  has  except  upon  the  special  contract.     Selway 

been  led  to  enter  into  a  contract  by  the  v.  Fogg,  5  M.  &  W.  8S.    Saratoga  R.  K 

fraud  of  the  other  party,  he  may,  npon  v.  Row,  S4  Wend.  74,  is  very  analogous, 

discovering  the  fraud,  rescind   the  cou-  and  see  Hertin  r.  Libbey,  86  Me.  350. 

tract,  and  recover  whatever  he  has  ad-  So,  if  a  party  defrauded  brings  an  action 

vanced  npon  it ;  provided  he  does  so  at  on  the  contract  to  enforce  it,  he  thereby 

the  earliest  moment  after  he  has  knowl-  waives  the  fraud  and  affirms  the  contract, 

edge  of  the  fraud,  and  returns  whatever  Ferguson  v.  Carrington,  9  B.  &  C.  59 , 

he  has  himself  received  upon  it.    In  that  Kimtxall  v.  Cunningham,  4  Mass.  502. 

case   the    defendant,  being  the  plaintiff  See  also  Whitney  v.  Allaire,  4  Denio,  554 ; 

in  a  judgment,  and  about  to  cause  laud  Lloyd  v.  Brewster,  4  Paife,  537.    So  if, 

of  the  judgment  debtor  to  be  sold  on  ex-  alter  a  party  has  aconired  a  knowledge 

ecution,  fraudulently  represented  to  the  of  facts  tending  to  affect  a  contract  with 

plaintiff  that  the  land  to  be  sold  was  free  fraud,  he  offers  to  perform  it  on  a  con- 

irom   any  prior  incumbrance,  when  in  dition  which  he  has  no  right  to  exact,  he 

truth  it  was  subject  to  older  liens  to  more  thereby  waives  the  fraud,  and  cannot  set 

than  its  value,  and  thereby  induced  him  it  up  in  an  action  on  the  contract.    Bly- 

to  become  the  purchaser  at  the  sheriff's  denburgh  v.  Welsh,  Baldw.  331.     And 

sale  for  a  consiaerable  sum,  and  received  see  Lamerson  r.  Marvin,  8  Barb.  10.    But 

from  him  in  payment  of  his  bid  the  note  in  Adams  r.  Shelby,  10  Ala.  478,  it  was 

of  a  third  person  held  by  the  plaintiff  for  held,  that  when  a  party,  by  fraud,  obtains 

a  larger  sum  than  the  amount  bid,  giving  poMeesion  of  property,  under  a  contract 

back  his  own  note  for  the  balance,    fi  which  he  had  not  complied  with  on  his 

was  held,  that  the  plaintiff,  who  had,  im-  part,  an  offer  by  the  defrauded  party  to 

mediately  upon  the  discovery  of  th^  fraud,  make  a  new  contract,  which  is  not  ac- 

offered  to  give  up  the  note  recehred  by  ceded  to,  is  not  a  waiver  of  any  rif  ht  he 

him,  and  to  assign  the  certificate  of  sale  had  against  the  other  for  the  fraud  pno- 

could  maintain  replevin  in  the   detinet  tised. 

against  the  defendant,  for  the  note  so        U)  Flynn  r.  Williams,  7  Ired.  3S. 
transferred  to  the  defendant  bv  him.  (s)  Thus,  in  Campbell  v,  Fleming,  1  A. 

(x)  Thus,  where  A  eneaged  to  carry  &  £.  40,  it  was  hdd,  that  if  a  piuty  be 
away  certain  rubbish  for  B  at  a  specified  induced  to  purchase  an  article  by  fraudn- 
•II  m,  but  found  upon  commencing  his  lent  representations  of  the  seller  respect- 
work  that  B  had  made  fraudulent  lepre-  ing  it,  and  after  discovering  the  nand 

1  See  Cobb  v.  Hatfield,  46  N.  T.  533;  Bolkley  v.  Morgan,  46  Conn.  893. 
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goes  far  to  establish  a  waiver  of  this  right ;  and  if  it  be  connected 
with  an  obvious  ability  on  the  part  of  the  defrauded  person  to  dis- 
coyer  the  fraud  at  a  much  earlier  period,  by  the  exercise  of  ordi- 
nary care  and  intelligence,  it  would  be  almost  conclusive,  (a) 

The  fraudulent  party  cannot  himself  assert  his  fraud,  and  claim 
as  his  right  any  advantages  resulting  from  it.  To  permit  him  to 
do  so  would  be  to  contradict  the  plainest  principles  of  law.  No 
man  can  be  permitted  to  found  any  rights  upon  his  own 
wrong ;  (()  ^  and  it  would  seem  to  be  an  inference  from  this,  that, 
if  both  parties  are  in  fault,  the  law  will  not  interfere  between 
them ;  and  this  is  so,  if  both  parties  are  actually  fraudulent,  al- 
though the  beginning,  and  the  greater  fraud,  may  be  on  one  side 
or  the  other,  (c) 

The  general  rule,  that  equity  gives  relief  only  where  the  law 
cannot,  seems  not  applicable  to  cases  of  fraud ;  for  there  equity 
and  law  have,  in  some  cases  at  least,  a  concurrent  jurisdiction. 
But  where  the  injured  party  confines  his  claim  to  damages,  he 
should  bring  his  action  at  law.  If  he  seeks  to  set  aside  the  con- 
tract entirely  on  this  ground,  he  must  either  wait  until  sued  upon 
the  contract,  and  then  interpose  this  defence  at  law,  or 
*783  *by  his  bill  in  equity  seek  for  an  injimction,  or  other 
proper  remedy.  There  is  one  distinction,  however,  which 
restfl  upon  cases  of  authority,  but  is  in  its  own  nature  so  far  tech- 
nical that  we  have  some  doubts  whether  it  would  now  be  generally 
adopted.  It  is  this,  that  while  in  a  suit  on  a  simple  contract, 
fraud  is  a  good  and  complete  defence,  it  is  not  pleadable  in  bar  to 
an  action  founded  upon  a  specialty.  Some  of  the  courts  which 
have  recognized,  and  perhaps  enforced  this  distinction,  have 
doubted  its  reasonableness;  and  in  that  mingling  of  law  and 
equity  jurisdiction,  which  has  made  much  progress,  and  threatens, 
or  promises,  to  make  more,  we  think  this  distinction  will  disap- 


oontinae  to  deal  with  the  article  as  his 
own,  he  cannot  recover  back  the  money 
from  the  seller.  And  §embU  that  the 
right  to  repudiate  the  contract  is  not  after- 
wards revived  bj  the  discovery  of  another 
incident  in  the  same  fraud. 

(a)  See  Veazie  v.  Williams.  3  Story, 
612.  But  see  Attwood  v.  Small,  6  Clark 
&  F.  234 ;  Irvine  v.  Kirkpatrick,  House  of 
Lords,  3  Eng.  L.  &  £q.  17. 

(6J  Jones  v,  Yates,  9  B.  &  C.  532,  per 
Lord  Tenterden ;  Taylor  v.  Weld,  6  Mass. 


116;  Ayres  v.  Hewett,  19  Me.  281 ;  HoUis 
V.  Moms,  2  Harring.  (Del)  128.  There- 
fore one  who  gives  a  fraudulent  bill  of 
sale  to  defraud  his  creditors  cannot  set  it 
aside.  Bessey  v.  Windham,  6  Q.  B.  166 ; 
Nichols  V.  Patten,  18  Me.  231. 

(c)  Warburton  v.  Aken,  1  McLean, 
460;  Goudy  v,  Gebhart,  1  Ohio  State, 
262 ;  Nellis  v.  Clark,  20  Wend.  24 ;  Smith 
V.  Hubbs,  1  Fairf.  71 ;  Hoover  v.  Pierce^ 
27  Miss.  13. 


^  See  Begbie  o.  Phosphate  Sewage  Co.  L.  R.  10  Q.  B.  491 ;  1  Q.  B.  D.  679. 
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pear.  (c2)  It  has  been  said  that  equity  will  act  upon  presump- 
tions of  fraud,  which  law  might  not  deem  sufficient  to  justify  a 
verdict,  (dd) 

*  It  is  said  that  the  law  never  presumes  fraud.    If  tliis    *  784 
maxim  is  regarded  merely  as  an  expression  of  the  horror 


(d)  Anj  Bach  distinctioii  la  denied  in 
Maflsachiuetts.  See  Hazard  v.  Irwin,  18 
Pick.  95.  In  that  caee  it  was  held,  that 
in  an  action  on  a  contract  under  seal,  in 
which  one  of  the  contracting  parties  is 
seeking;  to  enforce  the  contract  against 
the  other,  the  defendant  may  plead  that 
the  contract  was  obtained  by  fraud  and 
imposition.  And  Shaw,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  said :  "  It 
was  argued  on  the  part  of  the  plaintiff, 
that  wmitever  might  be  the  effect  of  the 
idleged  fraud  in  defence  of  a  suit  on  a 
simple  contract,  such  a  fraud  is  not  plead- 
able in  bar  of  an  action  on  a  deisd  or 
specialty.  Several  cases  are  cited  in  sup- 
port of  this  position,  from  the  decisions  of 
the  courts  of  New  York;  and  the  point 
seems  to  be  there  so  settled  bv  a  senes  of 
cases.  It  is  a  little  remarkable,  however, 
that  the  original  case,  which  constitutes 
the  commencement  of  this  series,  is  hardly 
an  authority  for  the  point  Dorian  v. 
Sammis,  2  Johns.  179,  note.  The  case 
was  debt  on  bond,  for  the  price  of  a  slave ; 
the  defendant  relied  on  the  fact  that  the 
negro  was  free,  and  not  the  property  of 
the  plaintiff,  when  he  sold  her;  a  mere 
&ilure  of  consideration,  and  with  no  aver- 
ment of  fraudulent  representation.  The 
Court  ask, '  Can  a  defendant  in  a  court  of 
law  get  rid  of  a  bond,  given  on  a  sale  of 
a  chattel,  on  the  ground  of  failure  of  con- 
sideration? There  is  no  allegation  that 
the  plaintiff  sold  the  chattel  fraudulently, 
and  Knowing  that  he  had  no  title.  There 
is  no  case  in  which  a  bond  can  be  set  aside 
but  where  the  consideration  was  void  in 
law,  or  where  there  was  frand.'  But  it 
was  afterwards  ruled,  that  fraud  cannot 
be  pleaded  to  a  specialty  in  a  court  of  law, 
not  affecting  the  execution  of  the  bond 
itself;  but  these  decisions  are  founded 
mainly  on  the  consideration,  that  a  more 
adequate  remedy,  and  one  better  adapted 
at  once  to  discover  the  frand  and  to  re- 
lieve against  it,  is  afforded  in  eqmty.  In 
one  of  the  late  cases  on  the  subject.  Chief 
Justice  Savage  says :  '  I  confess  I  can  see 
no  very  good  reason  why  this  defence 
should  be  excluded  from  a  court  of  law, 
and  the  party  sent  into  a  court  of  equity ; 
,  but  so  the  point  has  ^Iiwb  been  decided.' 
Stevens  v.  Judson,  4  Wend.  478.  But 
whatever  may  have  been  decided  else- 
where, we  think  it  has  long  been  a  settled 


rale  in  Massachusetts,  that  such  a  fraud 
as  that  set  forth  in  this  case  is  a  good  de- 
fence, as  well  to  an  action  founded  on  a 
deed  as  an  v  other ;  it  is  rather  acted  on 
as  a  settled  rule  than  discussed  and  de- 
cided in  any  particular  case.  The  cases 
cited  on  the  argument  are  cases  in  which 
the  judgment  of  the  court,  upon  great  con- 
sideration, proceeded  upon  this  as  a  settled 
rule  of  law.  Bliss  t^.  Thompson,  4  Mass. 
492;  Somes  v.  Skinner,  16  Mass.  348; 
Somes  v.  Brewer,  2  Pick.  191.  The  sec- 
ond of  the  above  cases  was  a  real  action, 
involving  a  Question  of  title;  and  the 
deed,  by  whicn  the  plaintiff  conveyed  to 
the  defendant,  beii^  shown  to  have  been 
obtained  by  imposition  and  frand,  it  was 
held  that  no  title  passed.  The  last  of  the 
above  cases  assumed  the  same  rule  to  be 
a  settled  rule  of  law ;  but  the  case  was  dis- 
tinguishi^le  in  this,  that  the  first  grantee, 
who  obtained  the  deed  from  the  plaintiff 
by  frand  and  imposition,  had  conveyed  the 
land  to  a  bonA  jide  purchaser  without  no- 
tice, and  so  it  was  held,  that  as  against 
him  the  rule  did  not  apply.  The  general 
doctrine  was  also  settled  in  a  case  in  which 
the  opinion  was  ^ven  by  Parton$,  C.  J. 
It  is  (urectly  in  pomt.  It  was  on  covenant, 
and  the  defendant  pleaded  that  it  was 
obtained  by  fraud  and  imposition,  and  the 
defence  was  held  good.  The  question  as 
to  the  relative  jurisdiction  of  courts  of 
law  and  equity  is  there  considered.  The 
learned  judge  concludes  this  part  of  the 
case  thus :  vBut  when  a  court  of  law  has 
regularly  the  fact  of  frand  admitted  or 
proved,  no  food  reason  can  be  assigned 
why  relief  snould  not  be  obtained  there, 
although  not  always  in  the  same  way  in 
which  it  may  be  obtained  in  equity.' 
Boynton  v.  mbbard,  7  Mass.  119.  The 
court  are  all  of  opinion,  that  in  an  action 
on  a  oontract,  though  under  seal,  in  which 
a  party  is  seeking  to  enforce  a  contract 
against  the  other  contracting  party,  a  plea 
and  proof  that  such  contract  was  obtained 
by  fraud  and  imposition  would  constitute 
a  good  defence  at  law,  and,  of  course, 
that  had  this  been  a  suit  aeainst  Penman, 
he  might  have  made  this  defence  at  law." 
To  the  same  effect  is  Hoitt  o.  Holoomb, 
3  Foster,  535 ;  Hewin  v.  Libbey,  36  Me. 
850;  Hancock's  Appeal,  84  Penn.  St 
155. 
{dd)  Ward  v.  Lambert,  31  Ga.  isa 
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with  which  the  law  regards  fraad,  and  its  unwillingness  to  suppose 
that  any  one  can  be  guilty  of  a  thing  so  base,  it  may  be  useful.  And 
if  it  means  no  more  than  that  the  law  never  presumes  fraud  with- 
out any  evidence,  as  it  will  sometimes  presume  payment  or  title 
from  lapse  of  time ;  (e)  or  that  fraud  will  not  be  imputed  if  the 
facts  upon  which  it  is  predicated  may  consist  with  honesty  of  in- 
tention, {ee)  it  is  true.  But  this  language  is  sometimes  used  when 
nothing  more  is  meant  than  that  it  will  not  too  readily  admit  fraud 
upon  slight  evidence ;  and  when  it  might  be  taken  to  mean,  what 
certainly  is  not  true,  that  the  law  will  never  imply  fraud  where  it  is 
not  directly  proved,  or  will  not  call  and  treat  as  constructive  fraud 
that  which  is  not  proved  to  be  actual  fraud.  (/)  There  is  such 
a  phrase  in  use  as  legal  fraud ;  meaning  not  fraud  which  the  law 
allows,  but  that  which  the  law  for  good  reasons  calls  fraud,  al- 
though neither  the  dictionary  nor  morality  would  give  it  that 
name.  The  doctrine  on  this  subject  is  not  yet  fully  settled.  It 
would  often  be  very  harsh,  and  apparently  very  unjust,  to  inflict 
all  the  consequences  of  fraud  upon  one  who  had  made  a  material 
misstatement  in  ignorance,  only  because  of  his  own  error ;  but  it 
would  seem  to  be  still  more  unjust  to  permit  all  the  consequences 
of  this  false  statement  to  fall  and  rest  on  him  whose  only  fault 

was  in  believing  that  one  told  the  truth,  who  in  fact  was 
*785    telling  that  which  was  false.    In  our  first  volume* we 

have  considered  this  subject  somewhat  in  connection  with 
the  law  of  agency.  In  general,  we  should  say,  that  where  one 
states  what  is  not  true,  and  injurious  consequences  result  to  an- 
other, the  municipal  law,  although,  as  we  have  said,  not  identical 
with  the  law  of  morality,  may  well  borrow  some  light  from  it.  The 
question  should  be  asked,  first,  whether  the  statement  was  made 
in  actual  ignorance,  and,  then,  whether  this  ignorance  was  inno- 
cent. Nor  would  it  be  enough  to  give  such  a  falsehood  immunity, 
that  the  ignorance  was  not  intentional  and  wilful,  if  it  arose  from 
the  unquestionable  negligence  of  the  party.  Such  a  case  as  that 
would  fall  within  all  the  reason,  and  we  think  all  the  law,  of  in- 
tentional falsehood.  But  we  go  further;  and  say,  that  if  the 
ignorance  might  have  been  avoided  by  such  care,  and  such  intelli- 

e)  Hatch  v.  Bavley,  12  Cash.  27.  is  foreisn  to  the  object  of  the  preeent 

ee)  Lyman  v.  CfesslPord,  15  Iowa,  229.  work.    See  Warner  v.  Daniels,  1  Woodb. 

/)  It  i8  frequently  said,  that  courts  of  &  M.  90 ;  1  Story,  £q.  Jar.  §  190;  Roee- 

equity  can  act  more  upon  presumptive  velt  v.  Fulton,  2  Cowen,  129;  Neyille  v. 

evidence  of  fraud  than  courts  of  law,  but  Wilkinson,  1  Bro.  Ch.  543. 

the  consideration  of  that  subject  in  detail 
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gence,  and  such  investigation,  as  the  party  making  the  statement 
was  bomid  to  have  and  use,  then  he  is  responsible  for  its  effects.  (^) 
But  while  we  admit  that  he  to  whom  a  deliberate  assertion  is 
made,  of  a  fact  material  to  his  conduct  and  his  interests,  has  a 
right  to  demand  that  honest  inquiry  and  carefid  scrutiny  shoidd 
precede  such  assertion,  and  that,  in  their  absence,  he  who  makes 
it  must  be  held  responsible  for  it,  we  stop  short  of  the  doctrine, 
that  whoever  asserts  what  he  does  not  know  to  be  true,  is  in  the 
same  category  with  him  who  asserts  what  he  knows  to  be  false. 
This  would  be  to  say,  that  wilful  falsehood  and  mere  mistake  are 
the  same  thing  in  the  law ;  which  cannot  be  true.  Although  it 
may  be  true,  that  when  a  loss  must  fall  either  on  one  who  mis- 
leads or  one  who  is  misled,  it  shall  be  cast  by  the  law  on 
the  first  rather  than  the  last,  still,  this  is  not  because  *  of  *  786 
fraud,  actual,  constructive,  or  legal,  but  simply  because 
each  party  should  bear  the  consequences  of  his  own  acts. 

It  is  certain  that  misrepresentation  may  not  imply  fraud  in 
fact,  because  it  may  spring  wholly  from  mistake;  and  nothing 
would  be  gained  by  calling  a  misrepresentation,  which  is  innocent 
in  fact,  fraudulent  in  law.  It  is  enough  to  say,  that  material  mis* 
representations  which  go  to  the  substance  of  a  contract,  avoid 
that  contract,  whether  they  are  caused  by  mistake,  and  occur 
wholly  without  fault,  or  are  designed  and  fraudulent.  (K) 

This  principle  is  carried  so  far,  that  if  one  acquires  property  by 
a  purchase  founded  upon  his  misrepresentations,  especially  if  they 
be  not  only  false  but  fraudulent,  he  acquires  no  right  in  the  prop- 
erty, but  the  seller  may  retake  it  from  the  person  so  acquiring  it, 

{a)  And  the  case  of  Adamson  v.  Jams, 
4  BiDg.  66»  well  illustrates  this  principle. 
There  the  defendant  gave  the  plaintiff, 
an  auctioneer,  an  order  and  authority  to 
sell  certain  goods,  representing  himself 
to  be  the  true  owner.  The  plaintiff  sold 
them,  and  paid  over  the  proceeds  to  the 
defendant.  The  goods  proved  not  to  be- 
long to  the  defen£nt,  and  the  true  owner 
recovered  their  valae  of  the  auctioneer. 
The  latter  was  allowed  to  recover  of  the 
defendant  for  having  falsely  represented 
himself  to  be  the  true  owner,  idthough 
there  was  no  evidence  of  any  fraud,  or 
malice,  or  knowledge  that  he  was  not  the 
true  owner.  And  this  was  placed  on  the 
ground  of  an  implied  contract  on  the  part 
of  the  defendant  to  indemnify  a  person  for 
doing  what  he  had  employcHd  him  to  do. 
And  false  statements,  by  a  vendor  of 
land,  of  the  quantity,  quality,  or  bounda- 


ries of  the  premises  sold,  if  material,  and 
relied  upon  by  the  other  party,  will  avoid 
the  sale,  whether  the  vendor  knew  them 
to  be  false  or  not.  Warner  t*.  Daniels,  1 
Woodb.  &  M.  90;  Ainslie  v.  Medlycott, 
9  Ves.  13;  Shackelford  r.  Haiidley,  1  A. 
K.  Marsh.  500;  Munroe  i\  Pritchett,  16 
Ahi.  785. 

(A)  This  principle  is  asserted  or  im- 
plied in  many  of  the  cases  already  cited 
in  this  chapter;  as  in  Bnford  v.  CaldweU, 
3  Mo.  477 ;  Parham  v.  Randolph,  4  How. 
(Miss.)  435 ;  Lockridge  v.  Foster,  4  Scam. 
569 ;  Snyder  v.  Findley,  Coxe,  48 ;  War- 
ner  r.  l3anielfl,  1  Woodb.  &  M.  90.  We 
add  to  these,  Smith  v.  Babcock,  2  Woodb. 
&  M.  246 ;  Mason  v,  Crosby,  1  Woodb.  & 
M.  342;  Doggett  v.  Emerson,  3  Story, 
700;  Thomas  v.  McCann,  4  B.  Mon. 
601. 
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in  the  same  manner  as  if  it  had  been  stolen ;  that  is,  with  all 
reasonable,  necessary  force,  (t) 

A  recent  case  in  California  has  drawn  the  distinction,  that  false 
representations  cannot  avoid  a  contract,  unless  they  are  made  in 
reference  to  matters  of  fact,  and  not  of  law.  (it) 

As  fraud  from  its  very  nature  seeks  concealment,  and  some- 
times, where  it  certainly  exists,  is  not  susceptible  of  direct  proof, 
a  wide  consideration  of  all  the  circumstances  of  the  case  is  per- 
mitted, and  evidence  received  upon  which  this  consideration  may 
be  founded,  (y )  And  it  is  sometimes  said  that  courts  of  equity 
will  admit  evidence  of  fraud,  and  draw  from  it  an  inference  of 
fraud,  which  courts  of  law  would  not  do.  (jik} 

Akin  to  the  defence  of  fraud,  and  sometimes  connected  with  it, 
is  the  defence  of  mistake.  Generally,  the  mistake  of  one  party, 
the  other  party  being  ignorant  thereof,  does  not  vitiate  a  con- 
tract, (il)  If  the  other  party  knew  and  did  not  correct  it,  this  may 
be  evidence  of  fraud,  (im)  Both  parties  may  so  mistake  that  the 
written  agreement  does  not  express  their  intention.  If  obvious, 
the  court  will  rectify  it.  (in)  Otherwise,  as  evidence  cannot  be  ad- 
mitted to  vary  a  written  contract,  by  the  strict  rule  of  law  it  would 
stand ;  but  equity  would  either  reform  it  or  set  it  aside.  (u») 


(t)  Hodgeden  v.  Hubbard,  18  Yt  504. 
See  ante,  book  3,  ch.  4,  §  1. 

(u)  People  V.  Ban  FianciBoo,  27  Cal. 
655 

UJ)  Lincoln  t^.  Claflin,  7  V^allace,  133; 
Ferkiiifl  v.  Front,  47  N.  H.  387 ;  Uicks 
V.  Stone,  13  Minn.  434;  Blackman  v. 
Wheaton,  13  Minn.  326;  McNorton  v. 
Aken,  24  Iowa,  369. 


{ik)  King  V.  Moon,  42  Mo.  551.  See 
ante,  p.*  783. 

(i/)  Soott  V.  Littledale,  27  L.  J.  Q.  B. 
201. 

(tm)  Oanard  v,  Frankol,  31  L.  J.  C. 
604. 

(in)  V^ilaon  v.  V^ileon,  28  L.  J.  C.  697. 

(to)  See  Mnrrar  o.  Parker,  19  Bear. 
305,  and  Bentley  r.Mackaj,  3  L.  J.  C.  697. 
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OF  ESTOPPEI^. 


Sect.  L  —  Of  UstoppeU  in  General 

Coke  defines  Estoppel,  as  existing,  when  ^^  a  man's  owne  act  or 
acceptance,  stoppith  or  closeth  up  his  mouth  to  alleage  or  plead 
the  truth."  (a)  This  definition  is  accepted  by  Comyn.  (6)  But 
while  it  seems  to  justify  a  part  at  least  of  the  opprobrium  which 
has  been  cast  upon  estoppels,  it  does  not  appear  to  prevent  a  just 
view  of  them.  We  should  say  rather,  that  an  estoppel  was  an  ad- 
mission or  a  declaration,  which  the  law  does  not  permit  him  who 
has  made  it  to  deny  or  disproye  for  his  own  benefit,  and  to  the 
injury  of  another. 

Estoppel  may  be  used  as  a  defence  against  a  party  who  is  thus 
precluded  by  his  act  or  statement  from  maintaining  his  action ;  or 
it  may  be  used  by  a  plaintiff  to  prevent  or  avoid  a  defence  which 
is  open  to  a  similar  objection. 

The  law  of  estoppels,  especially  in  reference  to  deeds  and 
real  *  actions,  had  become  so  much  embarrassed  and  ob-    *  788 
scured  by  technicalities,  and  was  so  often  used  as  a  means 
of  injustice,  that  it  became  a  common  saying,  that  ^^  estoppels  are 
odious  in  the  law."  (c)   But  as  they  are  now  regulated  and  prac- 


(a)  Co.  Litt.  352  a.  "  Toaching  estop- 
pels, wluch  is  an  ancient  and  cnrioos  kind 
of  learning/'  Coke,  in  the  passage  cited, 
gives  these  among  other  rules:  That 
every  estoppel  on^ht  to  be  reciprocal, 
that  is,  to  Dind  both  parties,  and  this  is 
the  reason  that  regolarljr  a  stranger  shall 
neither  take  advantage  nor  be  bonnd  hj 
an  estoppel,  but  all  strangers  shall  take 
benefit  ol  that  record  which  doth  ran  to 
the  disability  of  a  person.  And  see  Doe 
V.  Errington,  6  Bine.  N.  C.  79 ;  Lansing 
V.  Montgomery,  2  Johns.  882 ;  Worcester  o. 
Green,  2  Pici.  425 ;  Langer  v.  Felton,  1 
Rawle,  141 ;  Wright  v.  Haien,  24  Vt. 
143.  It  most  be  certain  to  every  intent, 
and  not  be  taken  by  argument  nor  infer- 
ence ;  matter  alle^jed  iSatX  is  neither  trav- 
ersable nor  material  does  not  estop;  an 
estoppel  against  an  estoppel  puts  the  mat- 

TOL.  II. 


ter  at  large.  Carpenter  r.  Thompson,  3 
N.  H.  204.  Where  verity  is  apparent  in 
the  same  record,  there  the  adverse  party 
shall  not  be  estopped  to  take  advantage 
of  the  truth.  Sindair  v.  Jackson,  8  Cowen, 
543. 

(6)  Com.  Dig.  Estoppel,  A.  1  Comyn, 
same  title,  £.  1  to  10,  in  addition  to 
Coke's  recapitulation,  says,  there  is  no 
estoppel  by  a  record  coram  non  judice,  nor 
by  an  unauthorized  act  in  paii^  nor  if  an 
interest  passes  from  a  partjr ;  t.  e.  thoufh 
lessor's  title  at  time  of  demise  may  not  be 
disputed,  its  expiration  may  be  shown. 
Doe  V.  Seaton,  2  Cromp.  M.  &  R.  728; 
Neave  v.  Moos,  1  Bing.  360,  8  J.  B.  Moore, 
389. 

(c)  Lampon  v.  Corke,  5  B.  &  Aid.  606 ; 
Owen  V.  Bartholomew,  9  Pick.  520;  Stein- 
haaer  o.  Witman,  1  8.  &  B.  438. 

929 


*  789  THE  LAW  OP  G0NTBACT6.  [PABT  XL 

tiBedy  we  should  say  that  there  was  but  little  ground  for,  and  but 
little  force  in,  this  principle. 

Thej  are  of  many  kinds ;  which  may  be  arranged  in  three 
classes:  1.  Estoppels  by  Becord;  2.  Estoppels  by  Deed;  8.  Estop- 
pels in  Pais. 


SECTION  n. 


ESTOPPEL  BT  BECORD. 


The  general  rule  on  this  point  is,  that  no  man  shall  be  permitted 
to  make  any  averment  which  contradicts  the  record  of  that  whereia 
be  was  a  party.  It  is  as  ancient  as  the  Year-Books.  (d)  But  while 
it  remains  true,  it  has  comparatively  little  importance,  as  the  law 
of  eUoppel^  at  this  time. 

As  an  illustration  of  the  old  rule,  it  may  be  said,  that  if  any  one 
suffered  a  recovery  or  levied  a  fine  to  A  of  certain  land  of  B,  in 
the  name  of  B,  the  record  would  bar  B  from  an  action  to  recover 
the  land ;  nor  could  he  maintain  such  an  action,  unless  be  pre- 
viously caused  the  record  to  be  falsified  or  amended,  by  an  action 
of  deceit,  (e)  So,  if  by  his  plea,  he  confessed  or  asserted  a  certain 
tenure  of  land,  he  could  not,  even  in  another  action,  deny  or  con- 
tradict this  assertion,  and  found  himself  upon  a  different  ten- 
ure. (/)  So  he  might  be  estopped  by  omission ;  that  is,  by  not 
denying  of  record  ;  as,  if  A  were  sued  in  an  action  of  waste  by  B, 
and  pleaded  that  there  was  no  waste,  he  could  not  afterwards  aver 
that  he  was  not  in  the  land  by  the  demise  of  B,  though  this  might 
be  a  perfect  defence  if  he  could  make  it.  (jg)  Now,  however, 
*  789  there  is  little  force  in  this  principle  *  as  one  of  estoppel^ 
although,  as  one  of  evidence^  it  is  still  important,  because 
an  oflScial  record  is  always  regarded  as  a  n^ost  solemn  and  weighty 
evidence  ;  although  it  is  not  generally  absolute  or  conclusive,  be- 
cause it  is  open  to  rebutter,  by  proof  of  fraud  or  material  error.(A)^ 

id)  39  H.  6,  32  b.  (a)  \  RoU.  864,  1.  15.    See  Barron  t;. 

(e)  1  Roll.  Abr.  863, 1.  17, 20,  22 ;  Rex  Paollmg,  38  Ala.  292.      See,  as  to  efEect 

o.  Carlile,  2  B.  &  Ad.  362 ;  Cole  t;.  Green,  of  entry  of  "  neither  party,"  March  r. 

1  Lev.  309.  Hammond,  11  Allen,  483. 

(/)  1  Roll.  64, 1.  45.  (A)  This  question  has  arisen,   princi- 

^  An  admission  of  partnership  by  a  defendant  in  a  snit  in  which  the  plaintiff  was 
neither  a  party  or  privy,  the  plaintiff  not  being  shown  to  have  relied  on  the  admission, 
will  not  estop  the  defendant  from  showing  that  the  admission  was  a  mistake.  Dahlman 
V.  Forster,  55  Wis.  382. 
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Perhaps  this  principle,  as  strictly  one  of  estoppel,  may  be  the 
foundation  of  one  rule  of  great  force  and  frequent  application.  It 
is,  that  matters  which  have  once  been  finally  determined  by  ad- 
equate judicial  authority,  shall  not  again  be  controverted  by  any 
persons  who  were  either  parties  or  privies  to  that  determination. 
Thus,  it  has  been  held,  a  former  recovery  of  damages  for  injuries 
sustained  from  the  same  cause,  establishes  the  right  of  the  plain- 
tiff to  recover  for  damages  afterwards  sustained  from  the  same 
cause,  (hh)  A  verdict  and  judgment  are  a  conclusive  estoppel 
only  as  to  facts  without  proof  or  admission  of  which  they  could 
not  have  been  rendered.  (At)  The  general  rule  we  have  stated 
and  endeavored  to  illustrate  in  the  ninth  section  of  the  preceding 
chapter. 

SECTION  in. 

OP  ESTOPPEL  BT  DEED. 

This  is  at  present  more  frequently  resorted  to  in  practice  than 
the  former  mode  of  estoppel ;  but  it  does  not  seem  to  demand,  in 
a  work  like  the  present,  a  full  exposition.  The  general  rule  may 
be  thus  illustrated.  A  party  to  a  bond,  or  to  an  indenture,  or  to 
a  deed  of  conveyance,  can  deny  nothing  which  the  bond  in  its 
condition,  or  the  indenture  or  deed  of  conveyance  in  their  re- 
citals, aver,  (t)    But  the  seal  has  no  longer  the  solemnity  or 

pallj,  where  former  jndgments,  or  some  Burr.  2208 ;  Wood  r.  Daj,  7  Tannt.  646 ; 

facta  incidentaUj  dispoeed  of  in  or  by  a  Fairtitle  v.  Gilbert,  2  T.  R.  169 ;  HiU  v. 

former  jadgment,  is  relied  upon  by   a  Blanchester  &  8.  W.  Co.  2  B.  &  Ad.  544 ; 

party,  and  the  record  is  offered  as  evi-  Lainson  v.  Tremere,  1  A.  &  £.  792 ;  Hard- 

dence.     We  should  say  that  the  weight  of  ing  v.  Ambler,  3  M.  &  W.  279 ;  Doe  v. 

American  authority  was  in  &kvor  of  the  Home,  3  Q.  B.  757 ;  Stowe  v,  Wyse,  7 

doctrine,  that  the  record  is  evidence,  but  Conn.  214 ;  Washington  Co.  Ins.  Co.  v. 

not  condusiTe  eyidenoe.     See  Robinson  v.  Colton,  26  id.  42 ;  Jackson  v,  Parkhurst, 

Jones,  8  Mass.  536 ;. Midey  v.  Shattuck,  3  9  Wend.  209 ;  Decker  v.  Jndson,  16  N.  Y. 

Cranch,  458 ;  Peters  v.  Warren  Ins.  Co.  3  439 ;  Carver  v.  Jackson,  4  Pet.  1,  83.    But 

Sumn.  389 ;  Gelston  v.  Hovt,  3  Wheat,  even  in  an  indenture,  where  a  recital  is 

246;  Beattyv.  Randall,  8  Allen,  441.    In  intended  as  the  statement  of  one  party 

Kngland  it  is  perhaps  conclusive  evidence,  only,  it  is  binding  on  him  alone.     Stroug 

See  Blad  o.  Bamfield,  3  Swanst.  604.  hill  v.  Buck,  14Q  B.  781.      If  the  condi- 

(AA)  Plate  o.  Central  R.  R.  Co.  37  N.  T.  tion  contain  a  generality  to  be  done,  the 

472.  party  shall  not  be  estopped  to  say  there 

(Ai)  Burlen  v.  Shannon,  99  Mass.  200 ;  was  not  any  such  thing ;  bat  in  aU  cases 

Lea  V.  Lea,  id.  498.  where  the  condition  ot  a  bond  has  refer- 

(t)  1  Roll.  Abr.  872, 80,  50 ;  Jewell  v.  ence  to  a  particular  thing,  the  obligor 

,  1  RolL  R.  408 ;  Rainsford  v.  Smith,  shall  be  estopped  to  say  there  is  no  such 

2  Dyer,  196  a.    If  a  recital  is  a  statement  thins.  Roll.  Abr.  Estoppel,  P.  7 ;  Strowd  9. 

which  all  parties  have  agreed  upon  as  WilUs,  Cro.  Elis.  362 ;  Shelley  v,  Wright, 

true,  ft  IB  oonclQsive  on  all.     Ooodtitle  p.  Wflles,  9.      Thus  in  Billingsley  r.  State, 

Bafley,  2  Cowp.  597 ;  Right  o.  Proctor,  4  14  Md.  869,  it  was  Aetf,  that  a  recital  of  a 
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*  790  *  force  which  it  once  had ;  and  while  this  principle  is  of 
great  importance  as  a  rule  of  evidence,  or  rather  as  strength- 
ening the  rule,  that  nothing  outside  of  a  written  contract  shall  be 
permitted  to  come  in  and  contradict  or  avoid  the  contract,  as  mere 
matter  of  estoppel  it  has  little  force,  unless  when  it  rests  upon  the 
equitable  grounds  to  be  mentioned  in  the  next  section. 

A  general  rule  has,  however,  been  asserted  which  certainly  rests 
upon  reason  and  justice.  It  is,  that  where  a  party  has  accepted 
and  made  his  own  the  benefit  of  a  contract,  he  has  estopped  him- 
self from  denying  in  the  courts  the  validity  of  the  instrument  by 
which  those  benefits  came  to  him.  (it)  ^ 

The  most  important  application  of  the  rule  of  estoppel  by  deed, 
is  this :  if  a  grantor,  or  those  claiming  under  him,  come  into  a  new 
title  subsequently  to  the  grant,  which  title  is  paramount  to  that 
which  the  grantor  had,  or  the  grantee  has,  he  or  they  may  enforce 
this  title,  and  oust  the  grantee  or  those  claiming  under  him,  pro- 
videdj  that  the  grant  was  without  warranty ; '  but  not  if  the  grant 
were  with  warranty.  The  reason  usually  assigned  being,  that  the 
grantee,  if  evicted,  would  turn  round  upon  the  evictors,  on 
*791    the  covenants  of  warranty.  (/)    The  rule  *  itself  has  been 

penon's  office,  as  collector,  in  the  con-  Pritchard  v.  Brown,  4  N.  H.  397 ;  snpra, 

dition  of  an  official  bond  for  the  faithful  toI.  i.  p.  *4dO,  n.  {j).    But  there  is  no  es- 

performance  of   the  duties  of  the  office,  toppel  which  shaU  prerent  a  partj  from 

estopped  the  parties  to  the  bond  from  savmg  that  a  deed  is  inoperative  and  void, 

denymg  that  the  principal  obligor   had  Doe  v.  Howells,  2  B.  &  Ad.  744 ;  Doe  v. 

been  appointed  collector.     A  general  re-  Ford,  3  A.  &  E.  649;  Blake  u.  Tucker,  12 

cital  is  not  an  estoppel,  though  the  recital  Vt.  39 ;  Kinsman  v.  Loomis,  11  Ohio,  475 ; 

of  a  particular  fact  is.      Salter  v,  Kidley,  Winsted  Bank  v.  Spencer,  26  Conn.  195  ; 

1    Show.  58 ;  Rainsford  v.  Smith,  supra.  Wallace  v.  Miner,  6  Ohio,  366 ;  Keicheval 

In  Right  r.  Bucknell,  2  B.  &  Ad.  278,  a  r.  Triplett,  1  A.  K.  Marsh.  493 ;  People's 

covenant  that  one  was  "  legally  or  eqni-  Savings  Bank  v.  Collins,  27  Conn.  142. 
tablj  "  entitled,  did  not  estop  a  subsequent         (u)  Hathaway  v.  Payne,  34  N.  T.  92. 
mortgage  on  the  legal  estate  which  the         (j)  A  grant,  release,  or  bargain  and 

covenantor  afterwards  acquired.     In  most  sale,  only  operate  as  a  conclusion  between 

American  courts,  the  recital  in  a  deed  of  parties  and  privies,  and  do  not  bind  or 

the  payment  of  money  or  consideration  transfer  future  or  continent  estates,  but 

clause,  may  be  denied,  the  object  of  the  act  only  on  that  estate  which  the  grantor 

deed  being  to  transfer  the  title,  and  not  actuaUv  had.  Jackson  r.  Hubble,  1  Uowen, 

to  state  the  terms  of  the  purchase.      The  613;  Edwards  v.  Varick,  5  Denio,  664; 

general  operation  of  the  deed  beinff  un>  Blanchard  v.  Brooks,  12  Pick.  47 ;  Doane 

touched,  evidence  varying  the  considera-  v.  Willcutt,  5  Gray,  328 ,  Ham  v.  Ham,  14 

tion  may  be  received.    M'Crea  v.  Purmort,  Me.  351;  Kinsman  v.  Loomis,  11  Ohio, 

16  Wend.  460;  White  t\  Miller,  22  Vt.  475;  Belli'.  Twilight,  6  Foster,  401.    But 

380;  Wilkinson  u.  Scott,  17  Mass.  249;  a  feoffment,  fine,  or  common  recovery, 

1  As  where  a  city  by  its  contract,  not  invalid,  but  in  the  making  of  which  there  is  a 
defect  of  power,  induces  performanoe  and  the  expenditure  of  money,  it  is  liable.  East 
St.  Louis  V.  Kast  St.  rx)iiis  Qas,  &c.  Co.  98  111.  415. 

3  As  by  a  quitclaim  deed.  Holbrook  v.  Debo,  99  111.  372.  Where,  however,  a 
(grantor  assumed  to  convey  a  title  by  a  deed,  in  which  the  onl^  covenant  was  that  of 
quiet  enjoyment,  he  was  estopped  from  asserting  an  after-acquired  tide  as  against  bis 
grantee.    Smith  v.  Williams,  44  Mich.  240. 
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carried  so  far  as  to  hold,  that  one  who,  without  title,  but  in 
possession  of  land,  mortgages  it  with  warranty,  and  afterwards 
acquires  title,  the  title  acquired  by  the  mortgagor  passes  at  once 
to  the  mortgagee  by  force  of  the  warranty,  {k)  And  some  of  our 
courts  have  even  held,  that  the  warranty  in  the  deed  of  a  mftrried 
woman,  has  the  same  effect  in  transferring  future  interests,  as  if 
made  by  a  feme  sole.  (I)   In  other  courts  this  is  denied,  (m) 

The  authorities  for  the  general  rule  are  numerous  and  decisive ; 
and  we  regard  not  the  rule  only,  but  the  reason  above  assigned 
for  the  rule,  as  a  part  of  our  American  common  law.  But  this 
reason  for  the  rule  has  been  questioned,  with  great  ability,  although 
not,  as  we  think,  overthrown,  in  the  notes  to  the  American  edition 
of  Smith's  Leading  Cases,  (n)  The  learned  annotators  prefer  to 
place  the  rule,  which,  in  itself,  can  hardly  be  questioned,  "  on  the 
broader  basis  of  giving  effect  to  the  intention  of  the  parties  as  ex- 
pressed in  the  deed."  (o)  We  should  admit  that  the  rule  rests  on 
this  foundation  also ;  and  that  a  grantor  without  warranty,  should 
be  considered  as  intending  to  grant  only  what  he  has ;  while  a 
grantor  with  warranty,  intends  to  grant  what  he  has  or  may  sub- 
sequently acquire,  otherwise  than  by  the  grantee's  act.  But  we  do 
not  see  that  this  is  necessarily  inconsistent  with  the  commonly 
received  doctrine. 

An  application  of  the  principle  of  estoppel  by  deed  has  been 
made  where  a  railroad  company  executed  a  mortgage  to  secure 
400  bonds,  $1000  each,  and  by  mistake  issued  and  sold  420,  the 
purchasers  taking  them  in  ignorance  of  the  over-issue.  The  com- 

liom  their  great  solemnity,  always  passed  gaided  as  creating  a  personal  eqnitj  at- 

an  estate  and  divested  the  feoffor  of  aU  taching  to  the  conscience  of  the  party,  and 

his  estate,  present  or  afterwards  acquired,  not  deecendine  with  the  land.      Soeden, 

Co.  Litt.  9  a;  Helps  o.  Hereford,  2  B.  &  quoted  in  Rawle  on  Covenants,  345 ;  Morse 

Aid.  242;  Rawle  on  Cov.  320,  321.      Bnt  v.  Fanlkner,  1  Austr.  11. 

with  warranty  there  is  an  estoppel,  to  pre-  (/)  Hill  v.  West,  8  Ohio,  222 ;  Massie  v. 

vent  circuity  of  action,  as  has  oeen  said,  Sebastian,  4  Bibb,  433 ;  Fowler  v.  Shearer, 

thongh  Mr.   Rawle   questions   the  sulB-  7  Mass.  14,  21. 

ciency  of  the  reason  to  sustain  all  the  cases.  ( m )  Jackson  r.Vanderheyden,  1 7  Johns. 

Jackson  v.  Winslow,  9  Cowen,  13 ;  Kel-  167  ;  Carpenter  v.  Schermerhom,  2  Barb, 

logg  V.  Wood,  4  F^ge,  578 ;  Dart  r.  I>art,  Ch.  314 ;  Wadleigh  v.  Elines,  6  N.  H.  17  ; 

7  Conn.  250;  Pike  r.  Galvin,  29  Me.  183 ;  Den  v.  Demarest,  1  N.  J.  525,  541,  and  by 

Kimball  v.  Blaisdell,  5  N.  H.  533  ;  Blake  statute  in  Virginia,  Illinois,  Michigan,  and 

V.  Tucker,  12  Vt.  39 ;  Wade  v.  Lindsay,  6  Wisconsin. 

Met  407;  Bush  v.  Marshall,  6  How.  284,  (n)  2  Smith,  L.  Cas.  (Am.  ed.)  625- 

291 ;    Thomdike    v.    Norris,   4    Foster,  642.     See  also  Rawle  on  Covenants,  c.  ix. 

454.  (o)  2  Smith's   L.   Cas.   (Am.   ed.)   p. 

{k)  White  V.  Patten,  24    Pick.  234;  637,  citing  Jackson  v.  Bull,  1  Johns.  Cas. 

Wark  V.  Willard,  13  K.  H.  389  ;  Baxter  v.  81 ;  Jackson  v,  Murray,  12  Johns.  201 ; 

Bradbury,  20  Me.  260;  Root  v.  Crock,  7  Jackson  v.  Stevens,  16 'id.  110;  Brown  r. 

Barr,  878;  and  by  statute  in  Arkansas.  McCormick,  6  Watts,  60;  Reedero.  Craig, 

In  England,  such  conduct  seems  to  be  re-  3  McCord,  411. 
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pany  was  held  estopped  from  denying  that  the  extra  twenty  were 
secured  by  the  mortgage,  (od) 

A  deed  does  not  work  a  conclusive  estoppel  as  to  facts  which  it 
recites,  if  they  do  not  enter  into  the  contract  of  conveyance ;  such 
as  the  date,  the  receipt  of  the  price,  or  other  consideration,  (jkp) 
But  as  to  facts  which  belong  to  the  contract,  they  are  conclosive. 
Thus,  if  one  sells  land  bounded  on  a  street,  he  is  estopped  from 
shutting  it  up  from  the  use  of  the  grantee,  although  it  has  not 
been  dedicated  to  the  public,  (oq) 


♦792  *  SECTION  IV. 


OF  ESTOPPEL  IN  PAIS. 


An  estoppel  in  pais,  or  an  estoppel  in  fact,  is  one  which  does 
not  spring  from  a  record,  or  from  a  deed ;  but  is  made  to  appear 
to  the  jury  by  competent  evidence.  While  the  former  modes  of 
estoppel  have  declined  in  importance,  and  have  been  restrained 
within  narrower  limits  than  of  old,  estoppel  in  pais  has  been 
greatly  extended,  and  is  found  to  be  usefully  applicable  to  a  great 
variety  of  cases.^  Estoppel  by  deed  or  record  is  sometimes  called 
technical  estoppel,  and  estoppel  in  pais  is  called  equitable  estoppel. 
From  the  course  of  recent  adjudication  it  would  seem  that  courts 
are  inclined  rather  to  restrict  technical  estoppel,  and  to  favor  the 
remedy  or  defence  of  equitable  estoppel. 

Originally  it  was  applied,  almost  exclusively,  to  those  acts  which 
were  almost,  or  for  some  purposes  quite,  the  equivalent  of  deed  or 
record ;  as  a  feoffment,  or  an  attornment  in  pais  after  a  grant  by 
deed  of  a  reversion.  It  was,  however,  at  an  early  period  extended 
beyond  those  limits ;  and  in  some  directions  quite  far.  And  now, 
a  long  course  of  adjudication,  founded  in  part  upon  what  may  be 
called  commercial  principles,  and  in  part  upon  equitable  principles, 
seems  to  have  established  two  forms  of  estoppel  in  pais.  These,  so 

(oo)  Stevens  v.  Benton,  1  DuvaU,  112.  State,  &c.  22  Ark.  303;  Shroyer  v.  Ricb- 

See  on  this  subject  of  estoppels  by  deed,  mond,  16  Ohio,  455. 
Carpenter  v.  Simmons,  1  Rob.  360;  Saco  iop)  Rhine  r.  EUen,  36  Cal.  362. 

o.  Casanneva,  30  Cal.  560;  Edwards  v,         (oq)  Smith  o.  Lock,  18  ACich.  56. 

^  For  ordinary  definitions  of  estoppels  in  paia,  see  Carr  v.  London,  &c  R.  Co.  L.  K 
10  C.  P.  307. 
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far  from  being  considered  as  subject  to  the  odinm  which  once  at- 
tached to  the  whole  law  of  estoppel,  are  grounded  upon  principles 
of  the  most  obvious  and  certain  reasonableness  and  justice.  And 
they  are  freely  applied  in  recent  times,  both  in  England  and  in 
this  country,  whenever  it  is  thought  that  they  would  aid  in  the 
enforcement  of  right  or  in  the  prevention  of  wrong. 

The  first  of  these  principles  is  that  which  relates  to,  and  is  per* 
haps  confined  to,  negotiable  paper.  This,  the  law-merchant  recog- 
nizes (as  has  been  said  in  a  former  chapter)  as,  for  many  purposes 
and  in  many  respects,  the  equivalent  of  money ;  and  seeks  to  make 
it  an  adequate  equivalent.  The  rule,  that  the  consideration  of 
negotiable  paper  cannot  be  inquired  into,  excepting  as  between 
immediate  parties,  is  founded  upon  this  principle  of  estoppel ;  that 
is,  upon  the  principle,  that  a  party  who  has  for  his  own  benefit, 
and  in  his  own  business,  made  use  of  negotiable  paper,  as  money, 
is  estopped  from  taking  this  character  away  from  it,  by 
showing  the  absence  of  one  thing  *  that  might  be  essential  *  798 
to  the  validity  of  the  contract,  by  which  the  paper  is  to  be 
replaced  by  money.  Other  rules  in  relation  to  this  subject  rest 
upon  the  same  foundation ;  as  that  which  prohibits  the  acceptor, 
or  indorser,  from  impeaching,  by  proof  of  forgery  or  other  inher* 
ent  defect,  the  paper  which,  bearing  his  name  by^his  own  act,  has 
passed  as  money  into  the  hands  of  an  innocent  party  by  fair  nego- 
tiation. We  only  mention  these  things  here,  and,  without  further 
discussion,  refer  to  our  chapter  on  Indorsement,  in  our  first  volume, 
for  a  more  detailed  statement  of  the  rules,  and  of  the  applications 
of  them. 

The  other  class  of  estoppels  in  pais  is  of  a  different,  and  yet  an 
analogous  character.  In  them  the  rule  rests  upon  what  may  seem 
to  be  but  a  broader  assertion  of  the  same  principle.  It  is,  that  no 
man  shall  found  a  right  upon  his  own  wrong ;  or,  in  other  words, 
that  whatever  a  man  has  said,  or  implied,  wrongfully,  for  his  own 
advantage,  ( />)  that  he  shall  be  bound  by,  when  it  may  turn  to  his 
disadvantage,  however  false  it  may  be  in  fact  We  would  state  the 
rule  thus.  When  a  man  has  made  a  declaration  or  a  representi^ 
tion,  or  caused,  or,  in  some  cases  not  prevented,  a  false  impression, 
or  done  some  significant  act,  with  intent  that  others  should  rely 

ip)  Jewett  p.  Miller,  10  N.  T.  (6  Seld.)  his  wife,  and  the  child  as  his  son,  win  not 

402.    See  also  Green  v.  Green,  16  La.  An.  be  permitted  afterwards  to  bastardize  it, 

39,  where  it  was  held,  that  the  reputed  to  resist  a  claim  to  properly, 
father,  who  has  introduced  the  mother  as 
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aiid  act  thereon,  and  upon  which  others  have  honestly  relied  and 

\       acted,  he  shall  not  be  permitted  to  prove  that  the  representation 

'  was  false,  or  the  act  unauthorized  or  ineffectual,  if  injury  would 

>  occur  to  the  innocent  party  who  had  acted  in  full  faith  in  its 

\    V  truth  or  validity,  (j)  *    For  that  which  would  otherwise  be  only  a 

{q)  Greaveii  i;.  Key,  3  B.  &  Ad.  313 ;  Welland  Canal  v.  Hathaway,  8  Wend. 

Heaue  v,  Rogers,  9  B.  &  C.  577.    In  Pick-  480;  DezeU  r.  OdeU,  3  UUl,  215,  and  see 

ard  V.  Sears,  6  A.  &  E.  469,  per  Denman,  note  (r),  infra.     The  party  introducing 

C.  J. :  **  The  rule  of  law  is  clear,  that,  matter  of  estoppel  must  have  acted  on  the 

where  one  by  his  words  or  conduct  wil-  jEaith  of   the  representation    or  conduct 

fully  causes  another  to  believe  the  exist-  complained  of.     Lawrence  v.  Brown,  1 

ence  of  a  certain   state  of  things,  and  Sel(L  394 ;  DezeU  v,  Odell,  Welland  Canal 

induces  him  to  act  on  that  belief,  so  as  to  v.  Hathaway,  and    Howard    v.  Hudson, 

alter  his  own  previous  position,  the  former  cited  above.      Trescott  v,  Davis,  4  Barb, 

k  concluded  from  averring  against  the  495;  Wallis  v.  Truesdell,  6  Picl^.  455; 

latter  a  different  state  of  thmgs  as  exist-  Dewey  v.  f^ield,  4  Met.  381 ;  Watkins  v. 

ing  at  the  same  time."      Gregg  v.  Wells,  Peck,  13  N.  H.  360;  Hicks  o.  Cram,  17 

10  A.  &  E.  90;  Downs  v.  Cooper,  2  Q.  B.  Vt.  449.     Thus,  in  Farrell  r.  Higley,  HiU 

256.      Parke,  B.,  in  Freeman  u.  Cooke,  2  &  Denio,  87,  where  a  debtor  informed  the 

Exch.  654,  663,  declares  "  bv  the  term  sheriff  that  eoods  did  not  belong  to  him, 

'  wilfully,'  however,  in  that  rule,  we  must  but  the  sheriff  seized  them,  the  debtor  was 

understand,  if  not  that  the  party  repre-  not  after^vards  estopped  from  showing  they 

sents  that  to  be  true  which  he  knows  to  be  were  his  own.     In  Flanigan  v.  Turner,  I 

untrue,  at  least  that  he  means  his  repre-  Black,  491,  it  was  hefd,  that  a  respondent, 

sentation  to  be  acted  upon,  and  that  it  is  sued  in  admiralty  for  the  repairs  of  a 

acted  upon  accordingly ;  and  if,  whatever  vessel,  cannot  deny  that  he  is  sole  owner 

a  man's  real  intention  may  be,  he  so  con-  of  the  vessel,  if  the  vessel  has  been  sold 

ducts  himself  that  a  reasonable  man  would  bv  the  order  of  another  court,  and  he  has 

take  the  representations  to  be  true,  and  cuiimed  and  received  the  proceeds  as  sole 

believe  that  it  was  meant  he  should  act  owner ;  and  in  Freeman  v.  Cooke,  2  Exch. 

upon  it,  and  did  act  upon  it  as  true,  the  654,  it  was  said,  that,  as  no  reasonable  man 

party  making  the  representation  would  could  have  acted  on  the  representation, 

be  equally  precluded  from  contesting  its  taken  altogether,  there  was  no  estoppel, 

truth ;    and    conduct,  by    negligence    or  So  where  an  admission  is  made  to  third 

omission,  where  there  is  a  duty  cast  upon  persons,  without  intending  to  influence  the 

a  person,  by  usage  of  trade  or  otherwise,  party  who  heard  and  acted  upon  it,  there 

to  disclose  the  truth,  may  often  have  the  is  no  estoppel.    Reynolds  r.  Lounsbnry,  6 

same  effect."  And  in  Hawes  v.  Marchant,  Kill,  534 ;  Fierce  v.  Andrews,  6  Cnsh.  4  ; 

1  Curtis,  136,  per  Cttrtit,  J. :  "  To  consti-  Barker  v.  Binnin^er,  14  N.  Y.  270.     **  An 

tnte  an  estoppel  in  pais,  a  party  must  have  estoppel  of  this  kmd  is  an  eouitable  aban- 

designedly  made  an  admission  inconsistent  donment  of  a  claim, —  a  kind  of  perpetual 

with  the  defence  or  claim  which  he  pro-  disclaimer ;  and  a  party  cannot  be  covertly 

poses  to  set  up,  and  with  his  knowledge  led  into  it      It  goes  upon  the  ground  of 

and  consent  another  party  must  have  so  the  obligation  resting  on  one  owner  or 

acted  on  that  admission  that  he  will  be  in-  part-owner  to  disclose  the  true  state  of  the 

jured  by  allowing  the  admission  to  be  title  to  another,  who  is,  or  who  is  about  to 

disproved;  and  this  injury  must  be  co-  become,  interested  in   the    same    thing, 

extensive  with  the  estoppel."     Smith  v.  And  the  party  to  be  affected  by  the  estop- 

Schroeder,  U.  S.  C.  C.  Unode  Island,  21  pel  should  be  made  fully  aware  of  the 

Law  Rep.  739  ;  Dyer  v.  Cady,  20  Conn,  interest  of  the  partjr  making  the  inquiry, 

563 ;  Cambridge  Savings  Bank  v.  Little-  or  that  the  declaration  is  going  to  be  or 

field,  6  Cush.  210.     Both  the  intention  to  will  be  Ukelv  to  be  relied  upon  by  some 

influence  and  the  actual  influence  must  be  one."    Wooiey  v.  Chamberlin,  24  Vt.  270 ; 

made  out.     Howard  v.  Hudson,  2  Ellis  &  Copeland  v.  Copeland,  28  Me.  525  ;  Heane 

B.  I ;  Patterson  u.  Lytle,  1 1  Penn.  St.  53 ;  v.  Uogers,  9  B.  &  C.  577  ;  Pennell  v.  Hin- 

Calhoun  u.  Richardson,  30  Conn.  210 ;  but  man,  7  Barb.  644 ;  Terry  v,  Bissell,  26 

conduct  or  other  facts  may  amount  to  an  Conn.  23 ;  but  the  case  must  be  clearlj 

admission.    Doe  v.  Groves,  10  Q.  B.  486;  made  out.     Morris  v.  Moore,  11  Humph. 

1  See  Rumball  v.  Metropolitan  Bank,  2  Q.  B.  D.  194;  Goodwm  v.  Bobarts,  L.  R. 
10  Ex.  337;  1  App.  Cas.  476. 
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matter  *  of  evidence,  becomes,  in  such  a  case,  and  by  force  *  794 
of  law,  matter  of  estoppel,  and  a  bar  to  all  question.  A 
very  extended  *  application  is  now  made  of  this  rule,  and  a  *  795 
great  variety  of  subordinate  and  subsidiary  principles  may 
be  drawn  from  the  numerous  cases  in  which  this  application  is 
made ;  and  among  them  one  of  frequent  recognition,  —  qui  tacet 
cansentire  videtur,  by  force  of  which  an  estoppel  by  silence  is  not 
unfrequent.  The  necessity  of  economizing  space  compels  us  to 
refer,  for  them,  to  the  notes,  in  which  we  present  some  of  the 
many  illustrations  of  this  rule,  which  modern  adjudication  sup- 
plies, (r)  1 

433.  Thonffh  the  act  of  the  party  alleg-  tation  or  line  of  condnct  complained  of, 
ing  matter  of  estoppel  mnat  be  baaed  on  placed  them.  Copeland  v.  Copeland, 
the  statements  or  conduct  complained  of,  28  Me.  525.  Newton  v.  Liddiard,  12 
it  need  not  be  immediate  and  contempora-  Q.  B.  925,  and  where  the  position  of 
neoQB.  The  statements  or  conduct  will  the  parties  is  unchanged  there  is  no 
operate  by  way  of  relation  and  by  estop-  estoppel.  Steele  v.  Putney,  15  Me.  327. 
pel  for  a  reasonable  time.  Rowley  v.  Big-  Thus,  though  persons  hare  held  them- 
elow,  12  Pick.  307,  315 ;  and  in  the  recent  selves  out  as  partners,  one  of  them  may 
case  of  Smith  v.  Schroeder,  U.  S.  C.  C.  sue  alone  and  show  the  absence  of  a  part- 
Rhode  Island,  21  Law  Reporter,  739,  dur-  uership,  if  his  debtor  is  in  no  way  prejn- 
ing  a  treaty  for  the  sale  of  certain  mills,  diced  thereby.  KeU  v.  Nainby,  10  B.  & 
representations  were  made,  true  at  the  C.  20;  Parsons  v,  Crosby,  5  £sp.  199. 
time,  as  to  the  machinery  therein,  which  See  also  Brockbank  v.  Anderson,  7  Man. 
was  removed  before  the  execution  of  the  &  6.  295 ;  Poole  v.  Palmer,  9  M.  &  W. 
deed.  Per  Curtis ,  J.:  ''This  representa-  71.  So,  in  Hawes  v.  MiuH^hant,  I  Curtis, 
tion,  not  having  been  withdrawn,  must  136,  Curtis,  J.,  says :  "  He  was  silent  when 
be  taken  to  be  a  continuing  representa-  he  should  have  spoken,  and  he  cannot 
tion,  and  operative  at  the  very  time  of  the  now  speak."  Smith  i^.  Smith,  30  Conn, 
contract,  wheil  the  defendant  knew  it  to  111.  And  in  Ileane  v.  Rogers,  9  B.  &  C. 
be  false,  and  must  have  designed  to  mis-  577,  Bayley,  J.,  declares  a  party  is  at  lib- 
lead  the  plaintiff,  because  he  himself  had  erty  to  prove  admissions  were  mistaken 
previously  removed  the  articles."  Where  or  untrue,  and  is  not  estopped  nor  con- 
the  declarations  of  one  party  have  been  eluded  by  them,  unless  anotner  person  has 
acted  on,  we  have  seen  they  are  conclusive ;  been  induced  by  them  to  alter  his  condi- 
but  if  by  the  declarations  one  acquired  no  tion.  Lewis  v.  Clifton,  14  C.  B.  245 ; 
advantage,  nor  the  other  sustained  injury,  Newton  v.  Liddiard,  supra.  And  where 
there  is  no  estoppel.  WaUis  v.  TruesdeU,  the  admission  was  a  convenient  assump- 
6  Pick.  455.  lliis  was  a  trespass  for  tion  between  the  parties,  and  does  not 
attaching  property ;  but  on  the  principle  alter  their  position,  it  does  not  estop, 
above  stated  tne  plaintiff  was  not  estopped  Thus,  where  one  procured  another  to  ad- 
from  showing  title  by  his  declarations  to  mit  a  fact  to  answer  a  particular  purpose, 
the  contrary  made  at  the  time  of  the  at-  he  may  not,  in  a  suit  against  that  party, 
tachment.  These  estoppels  are  **  confined  insist  on  it  as  conclusive.  Davis  r.  San- 
to their  legitimate  purpose  of  preventing  ders,  11  N.  H.  259;  Pecker  v.  Hoit,  15  id. 
one  man  m)m  being  injured  by  the  wrong-  143;  Danforth  v,  Adams,  29  Conn.  107. 
ful  act  or  misrepresentation  of  another.  Li  Audenried  v.  Betteley,  5  Allen,  382,  it 
But  where  no  injury,  results  from  a  repre-  is  held,  that  an  assignment  under  the  in- 
■entation,  its  discussion  belongs  to  the  solvent  laws  does  not  vest  in  the  assignees 
iommof  morals,  and  not  to  the  judicial  property  which  has  been  put  into  the 
tribunals."  Bitting  &  Waterman's  Ap-  nands  of  the  debtor  for  the  fraudulent 
peal,  17  Penn.  St.  211;  Cole  v.  Bolard,  purpose  of  givine  him  false  credit,  id- 
22  id.  431.  The  object  of  the  estoppel  though  some  of  his  creditors  may  have 
is  to  continue  the  parties  in  the  same  been  defrauded  thereby, 
relative  position  in  which  the  repreaen-         (r)  An  admission  of  the  contents  of  a 

1  See  Polak  v.  Everett,  1  Q.  B.  D.  669,  that  it  is  not  the  duty  of  a  surety  to  warn  a 
creditor,  whom  he  sees  about  to  do  that  which,  if  done  witboai  the  surety's  consent* 
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*  796       *  It  may  also  be  laid  down  as  a  very  general  rule,  that 
where  proceedings  between  parties,  even  of  a  public  nature, 

written  document  by  a  party  is  legal  evi-  himself  to  be  held  oat  as  a  partner  in  a 
dence  against  him,  not  to  supply  the  ab-  firm  wiU  be  liable  like  a  partner.  Hicks 
sence  of  the  instrument,  but  superBedinjg^  v.  Cram,  17  Vt.  449.  But  where  there  is 
the  necessity  of  any  evidence.  Slattene  knowledge  of  the  real  state  of  afiiain,  the 
9.  Poolev,  6  M.  &  W.  664 ;  Regina  v,  reason  and  the  rule  cease.  Maanss  v. 
Basinstoke,  14  Q.  B.  611.  As  we  have  Henderson,  1  East,  825;  Hntchins  p.  Heb- 
seen,  the  doctrine  of  equitable  estoppels  bard,  34  N.  Y.  24.  So  where  notice  is 
has  been  introduced  into  our  svstem  of  siven,  before  the  contract  is  complete^ 
iurispmdence  for  the  purpose  ot  protect-  Moore  v.  Clementson,  2  Camp.  22.  Or 
ing  one  party  from  loss  arising  from  the  where,  from  the  nature  of  the  bnsinesa^ 
fraud  or  negligent  conduct  of  another,  knowledge  may  be  presumed.  Baring  r. 
and  there  is  iufdly  a  limit  to  the  applica-  Corrie,  2  B.  &  Aid.  137.  Of  the  same 
tions,  of  the  principle.  Representations  character  is  the  rule  laid  down  in  Gregg 
and  admissions,  or  a  course  of  conduct  v.  Wells,  10  A.  &  £.  90,  and  in  Thompson 
which  would  lead  a  reasonable  man  to  v.  Blanchard,  4  Comst.  303,  that  a  party 
infer  the  existence  of  certain  facts,  if  who  negligently  or  culpably  stands  by  and 
these  have  formed  the  basis  of  any  action,  allows  another  to  contract,  on  the  faith 
constitute  a  ground  for  estoppel.  Passive  and  understanding  of  some  fact  which  he 
acquiescence  in  the  conduct  of  another,  can  contradict,  cannot  dispute  that  fact  in 
whether  in  deceiving  a  third  party  or  an  action  against  the  person  whom  he  has 
himself,  when  he  should  have  oeen  in-  assisted  in  deceiving.  Thus,  where  a 
formed  of  the  true  state  of  affairs,  estops  vendor  is  held  out,  or  is  suffered  to  hold 
equally  with  active  interference.  He  who  himself  out,  as  authorized,  the  owner  is 
is  silent,  it  is  said,  when  conscience  re-    concluded.    Stephens  r.  Baird,  9  Cowen, 

?[uires  him  to  speak,  shall  be  debarred  274 ;  Pickering  v.  Busk,  15  East,  38. 
rom  speakine  wnen  conscience  requires  The  authoritv  may  be  inferred  from  the 
him  to  be  silent.  Kiven  v.  Belknap,  2  conduct  of  t£e  owner.  Dyer  r.  Pearson, 
Johns.  573 ;  Cambridge  Savings  Inst.  r.  3  B.  &  C.  38.  In  Davis  v.  Bradley,  24 
Littlefield,  6  Cush.  210 ;  Queen  v.  L.  &  S.  Vt.  55,  a  bill  of  sale  and  order  for  the 
Railway,  10  A.  &  £.  3.  In  Freeman  v.  delivery  of  goods  was  held  conclusive  on 
Cooke,  2  Exch.  654,  Parke,  B.,  is  reported  one  party ;  a  consignment  to  vendee  and 
to  say :  "  In  most  cases  to  which  the  doc-  drafts  on  account  conclusive  of  a  sale ; 
trine  [of  equitable  estoppel]  is  to  be  ap-  and  a  receipt  by  one  as  forwarding  mer- 
plied,  the  representation  is  such  as  to  chant  concluded  him  from  disputing  title, 
amount  to  the  contract  or  license  of  the  See  also  Brewster  t*.  Baker,  16  Barb.  613 ; 
party  making  it."  Thus  George  t*.  Clagett,  Whitaker  v.  Williams,  20  Conn.  98 ;  Cox 
7  T.  R.  359,  IS  a  leading  case  for  the  doo-  v.  Buck,  3  Strobh.  367.  Where  a  husband 
trine,  that  one  dealing  with  a  factor,  and  ig>  had  received  proceeds  of  wife's  cho$e9  ta 
noraut  of  the  existence  of  a  principal,  shidl  action^  a  future  title  in  him  inures  to  his 
be  allowed  to  set  off,  in  a  suit  by  the  assignee.  Commonwealth  v.  Shuman,  18 
principal,  demands  against  the  factor;  Penn.  St.  343.  In  Stephens  v.  Baird,  the 
and  this  has  since  been  followed.  Coates  plaintiff  pointed  out  and  receipted  to  a 
V.  Lewes,  1  Camp.  444 ;  Taylor  v.  Kymer,  sheriff  as  the  property  of  a  debtor,  prop- 
3  B.  &  Ad.  320 ;  Sims  v.  Bond,  5  id.  389 ;  erty  in  which  the  debtor  had  an  inchoate 
Purchell  i\  Salter,  1  Q.  B.  197;  Stack-  right  only;  a  sale  followed,  and  by  these 
wood  r.  Dunn,  3  Q.  B.  822.  So  where  admissions  the  plaintiff  w^as  estopped  from 
one  of  the  plaintiffs  was  a  sleeping  part-  showing  that  the  debtor's  interest  had 
ner.  Stacey  t;.  Decy,  2  Esp.  469  (n),  7  never  ripened  into  title.  So  goods  at- 
T.  R.  361  (c).  So  a  person  suffering  tached  as  property  of  another  were  re- 
will  dischai^  such  surety.  The  owner's  neglect  to  sue  for  his  property  for  more  than 
five  months  after  learning  of  its  attachment  as  the  property  of  another,  does  not  estop 
the  owner  from  claiming  it,  although  such  other  has  been  at  the  expense  of  keeping  it. 
Hull  V,  Hull,  48  Conn.  250.  Steel  v.  Smelting  Co.  106  U.  S.  447,  decided  that  the 
principle  that  the  owner  of  land  who  allows  another  to  make  improvements  on  the  land 
under  the  mistaken  idea  that  it  belongs  to  him,  cannot  deny  snch  other's  title,  does  not 
apply  where  the  latter  knows  or  has  means  of  knowing  the  tme  state  of  bis  title.  But 
where  a  judgment  debtor,  with  knowled^  of  facts  sufficient  to  render  illegal  a  sale  of  his 
property  by  a  trustee,  dlows  without  objection  a  purchaser  at  the  sale  to  expend  lai^ 
sums  in  improvements,  he  cannot  maintain  ejectment  against  the  purchaser.  Kirk  p. 
Hamilton,  102  U.  S.  68.    See  Turner  v.  Thomas,  L.  R.  6  C.  P.  610. 
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and  in  *  which  the  State  is  interested,  have  been  allowed  to  *  797 
mature,  the  acquiescence  of  parties  estops  them  from  sub- 

ceiuted  for  by  the  owner,  by  resMm  of  ments  on  land  where  the  title  it  known, 
which  no  other  attachment  was  made;  Gray  v.  Bartlett,  20  Pick.  186.  Bat  these 
and  the  owner  was  estopped  from  show-  remedies  are  to  be  sought  only  in  equity, 
ing  his  title  in  an  action  on  the  receipt,  except  in  jorisdictions  where  no  chancenr 
Dewey  v.  Field,  4  Met.  381.  In  DezeU  o.  courts  or  powers  obtain.  Thus,  in  SwicK 
Odell,  8  Hill,  215,  a  receipt  for  soods  at-  v.  Sears,  1  Hill,  17,  a  court  of  law  refused 
tached  was  hdd  to  be  an  estoppel  of  title,  to  apply  the  doctrine  of  estoppel,  where 
hut  if  given  through  fraud  or  mistake  an  owner  not  only  stood  bv  but  encour- 
there  would  be  no  estoppel.  The  doo-  aged  a  sale,  and  declared  the  title  good, 
trine  has  been  extendea  to  real  estate.  And  it  is  always  stated,  that  the  legaltitle 
Hobbs  V.  Norton,  1  Vem.  Ch.  186.  Wen-  is  not  lost ;  but  a  court  of  equity  will  not 
dell  V.  Van  Rennselaer,  1  Johns.  Ch.  844,  permit  the  o#ner  to  prejudice  an  innocent 
declared  as  an  established  equitable  doo-  party  by  asserting  it.  This  restraint  is 
trine,  that  if  a  man  knowingly  though  adapted  to  the  nature  of  each  case,  and 
passively  suffers  another  to  purchase  and  the  extent  of  the  fraud.  In  case  of  pur- 
expend  money  on  land  under  an  erroneous  chase  the  vendee  may  be  secured  in  the 
opinion  of  title,  without  making  known  .full  benefit  of  it.  Niven  v.  Belknap,  2 
his  claim,  he  shall  not  be  permitted  after-  Johns.  573  ;  and  (since  the  amalgamation 
wards  to  exercise  his  legal  ri^ht  against  of  law  and  equity  in  New  York)  Hall  v. 
such  person :  out  tooet,  coMenitre  vdetur ;  Fisher,  9  Barb.  1 7.  A  parol  agreement 
^tti  pote$i  et  debet  vetan  Jubet.  It  is  an  act  to  purchase,  and  improvements  made  in 
of  fraud,  and  his  conscience  is  bound  by  relation  thereon,  may  entitle  to  specific 
this  equitable  estoppel.  Storrs  v.  Barker,  performance.  Parkhurst  v.  Van  Cort- 
6  Johns.  Ch.  166;  Dixon  v.  Green,  24  hndt,  14  Johns.  15;  Carpenter  o.  StilweU, 
Miss.  612 ;  Nixon  v.  Carco,  28  id.  414;  12  Barb.  128.  Where  a  wall,  by  mistake 
Morford  v.  Bliss,  12  B.  Mou.  255;  Sugden  of  builder  and  fraud  of  land-owner,  en- 
on  Vendors,  1022,  n. ;  Marshall  v.  Pierce,  croaches  bevond  the  line,  it  will  be  pro- 
12  N.  H.  127 ;  Swain  v.  Seamans,  9  WalL  tected,  or  ttie  claimant  be  saddled  with 
254 ;  Brown  v.  Bowen,  30  N.  Y.  519 ;  Lee  the  expenses  of  its  removal.  A  court  of 
V,  Kirkpatrick,  1  McCarter,  264 ;  Trapnall  law  may  construe  such  acquiescence  into 
t;.  Burton,  24  Ark.  371 ;  Mills  v.  Graves,  a  license,  but  no  title  passes  thereby.  Mil- 
38  UL  455.  But  the  owner  must  be  ler  v,  Piatt,  5  Duer,  272.  Where  one 
chareed  with  knowledge  of  his  rights,  knew  that  his  land  would  be  flooded  by  a 
Watkins  i^.  Peck,  13  id.  360 ;  Casey  r.  In-  dam  which  he  assisted  in  building,  it  is 
loes,  1  Gill,  430.  And  intentionally  or  evidence  of  license,  but  not  conclusive  as 
negligently  encourage  the  purchase.  Mor-  an  estoppel  to  prevent  an  action  for  flow* 
ris  r.  Moore,  11  Humph.  433;  Muse  r.  age.  &tchelder  v.  Sanborn,  4  Foster, 
Letterman,  13  S.  &  K.  167,  171.  But  474.  But  see  West  v.  Tils^hman,  9  Ired. 
whatever  is  sufficient  to  put  a  purchaser  163 ;  Danley  v.  Rector,  5  Kng.  211 ;  Mo- 
on inquiry  is  a  notice  to  him  of  the  own-  Pherson  v.  Walters,  16  Ala.  714,  where 
er's  title.  Eplejr  v,  Witherow,  7  Watts,  the  whole  doctrine  of  estoppel  by  acquiea- 
163.  Nor  can  this  estoppel  arise 'where  aU  oence  at  a  sale  is  repudiated,  and  the  par- 
the  parties  are  acquainted  with  the  true  ties  turned  over  to  equity  for  relief.  Where 
state  of  the  title.  Wilton  v,  Harwood,  23  the  owners  of  adjoining  lots  of  land  set- 
Me.  131.  Nor  where  the  silent  party  was  tie  and  establish  a  division  line  b^  parol 
under  no  obliipation  to  speak.  Burleson  o.  agreement,  and  that  agreement  is  exe- 
Burleson,  28  Texas,  383 ;  Page  v,  Amim,  cuted,  the  line  shall  not  be  disturbed,' 
29  Texas,  53.  And  in  E.  I.  Co.  v.  Vincent,  though  it  afterwards  appear  that  it  is  not 
2  Atk.  83,  it  was  said,  that  if  a  man  suf-  the  true  line  according  to  the  paper  title, 
fers  another  to  build  on  his  nonnd,  with-  especially  after  lonff  acquiescence.  Rock- 
out  setting  up  a  right  until  atterwards,  the  well  v,  Adams,  6  Wend.  467  ;  McCormick 
court  will  oblige  him  to  permit  ^uiet  en-  v.  Bamnm,  10  id.  104 ;  Dibble  r.  Rogers, 
joyment.  A  tenant  under  a  defective  lease  18  id.  536;  Lindsay  p.  Springer,  4  Har- 
is  protected.  Stiles  v.  Cowper,  3  Atk.  692 ;  ring.  (Del.)  547  ;  Avery  v,  Banm,  Wright, 
Story's  Equity  Jur.  §§  388,  889 ;  Hall  v.  576  ;  Chew  u.  Morton,  10  Watts,  321 ; 
Fisher,  9  Barb.  17,  31;  Hamilton  v.  Thompson  v.  McFarland,  6  Barr,  478; 
Hamilton,  4  Barr,  193 ;  Lord  MoMfiid,  Kellogg  r.  Smith,  7  Cash.  875 ;  Gilchrist 
quoted  in  Rex  v.  Butterton,  6  T.  R.  554.  v.  Mdvee,  9  Yerg.  455 ;  Missouri  v.  Iowa, 
But  the  bad  faith  of  the  owner  must  be  7  How.  660 ;  Whitehonse  v.  Bickford,  9 
made  out.  Dann  r.  Spurrier,  7  Ves.  231.  Foster,  471.  See  confra,  Crowell  v.  Bebee, 
Nor  doee  the  doctrine  apply  to  encroach-  10  Vt.  38 ;  Colby  r.  Norton,  19  Me.  41  & 
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*  798    sequent  interference.  (#)  *  Still  more  is  this  the  case  where 
the  proceedings  are  between  private  persons  only,  and  there 


But  in  Rangelj  o.  Spring,  28  Me.  127, 
and  Taylor  v.  Zepp,  14  Mo.  483,  snch  doc- 
trine is  declared  to  be  no  departure  or 
violation  of  the  statute  of  frauds ;  and  in 
Boyd  V,  Graves,  4  Wheat.  513,  that  it  ia 
not  in  the  statute.  Prominent  among  ea* 
toppels  is  that  which  precludes  a  tenant 
from  denyiur  the  title  of  the  landlord 
under  whom  ne  entered,  and  from  setting 
np  a  paramount  title  in  himself  or  an- 
other. Doe  V.  Smythe,  4  M.  &  8.  347 ; 
Doe  V.  Wiffflrins,  4  Q.  B.  367  ;  Doe  v.  Fos- 
ter, 8  C.  B.  215  ;  Sharpe  v,  KeUev,  5 
Denio,  431 ;  Oakes  v,  Munroe,  8  Cush. 
282 ;  Henley  v,  Bauk,  16  Ala.  552 ;  Pope  o. 
Harkius,  id.  321 ;  Mclndre  v.  Patton,  9 
Humph.  447  ;  Cooper  v.  Smith,  8  Watto, 
536.  This  depends  upon  the  tenant's 
agreement,  express  or  implied,  that  he 
will  at  some  time  or  in  some  event  sur- 
render the  possession.  Osterhout  v.  Shoe- 
maker, 3  Hill,  513.  Estoppel  applies 
wherever  one  mtrt^is  let  into  possession 
by  another.  Doe  v.  Foster,  iupra.  An 
unknown  landlord  is  protected  where  the 
premises  are  let  by  an  agent.  Fleming  v. 
Gooding,  10  Bing.  549.  The  rule  apmies 
to  all  in  privity  with  the  landlord.  Ken- 
nie  V.  Rooinson,  1  Bing.  147  ;  Blantin  v. 
Whitaker,  11  Humph.  313.  And  the  ten- 
ant's assignees  are  equally  bound.  Jack- 
son r.  Davis,  5  Cowen,  123.  As  is  even 
an  adverse  party  lei  in  by  the  tenant. 
Doe  V.  Mills,  1  Moody  o^  R.  385.  And  in 
Doe  V.  Baytup,  3  A.  &  £.  188,  a  hostile 
party,  who,  obtaining  possession  by  license, 
set  up  his  adverse  claim,  was  estopped. 
But  a  tenant  may  show  the  landlord's  title 
expired,  which  is  not  a  denial  of  title,  but 
an  avoidance  by  matter  ex  pott  facto.  Hop- 
craft  V.  Kevs,  9  Bing.  613 ;  Doe  v.  Barton, 

11  A.  &  E.  307.  And  estoppel  expiree 
with  the  term.  Bayley  v.  Bradley,  5  C.  B. 
396;  Ryerss  v.  Farwell,  9  Barb.  615; 
Homer  v.  I^eeds,  1  Dutcher,  106 ;  Knowles 
17.  Maynard,  13  Met.  352 ;  Pierce  v.  Brown, 
24  Vt.  165.  So  where  there  has  been 
ouster.  Morse  v.  Groddard,  13  Met.  177. 
And  title  prior  to  tenancy  may  be  dis- 
puted. Doe  V.  Powell,  1  A.  &  E.  531. 
And  where  the  landlord  insists  that  the 
lease  is  void,  the  tenant  may  set  up  an 
outstanding  term.    Egremont  v.  Langdon, 

12  Q.  B.  711.    Payment  of  rent  is  an  ac- 


knowledgment of  title  which  will  eatop. 
Cooper  V.  Blandy,  1  Bing.  N.  C.  45; 
Gonldsworth  v.  Knights,  11  M.  &  W.  337. 
Unless  it  was  made  through  mistake  or 
other  rebutting  circumstances.  Rogeia  v. 
Pitcher,  6  Taunt  202  ;  Fenner  v.  Dnplock, 
2  Bing.  10;  Claridse  v.  Mackenzie,  4  Man. 
&  G.  143  ;  Doe  p.  Barton,  11  A.  &  £.  307. 
And  aooeptance  binds  the  landlord.  Pen- 
nington V.  Taniere,  12  Q.  B.  998.  The 
same  relation  exists  between  a  trustee  and 
a  oestut  OIK  trusL  Wedderbnm  v.  Wedder> 
bum,  4  Mylne  &  C.  41 ;  Pinkston  v.  Brews- 
ter, 14  Ala.  315;  Hovenden  v.  Annesley, 
2  Sch.  &  L.  607.  Between  mortgagor  and 
mortgagee.  Doe  r.  Vickers,  4  A.  &  £. 
782 ;  Hall  v.  Surtees,  5  B.  &  Aid.  687. 
Principal  and  agent.  Osgood  v.  Nichols, 
5  Gray,  420 ;  Collins  c.  TUlou,  26  Conn. 
368.  Vendor  and  vendee.  Doe  v,  Edgar, 
2  Bine.  N.  C.  498 ;  Upshaw  v.  McBnde, 

10  B.  Mon.  202.  Where  a  party  uses  an 
invention  by  permission  of  the  patentee, 
he  is  estopped  from  denying  the  validity 
of  the  letters-patent.  Laws  v.  Purser,  6 
Ellis  &  B.  930.  But  this  has  been  denied. 
Blight  V.  Rochester,  7  Wheat.  535,  548 ; 
Watkins  v.  Holman,  16  Pet.  25 ;  Osterhont 
V,  Shoemaker,  3  Hill,  513  ;  Page  p.  Hill, 

11  Mo.  149.  Where  one  accepts  a  bene> 
ficial  interest  under  a  will,  he  is  precluded 
from  setting  up  any  title  or  claim  in  him- 
self whereby  any  of  the  provisions  of  the 
will  may  be  defeated.  Benedict  v.  Mont- 
gomery, 7  Watts  &  S.  238 ;  Smith  v.  Guild, 
34  Me.  443;  Denn  r.  Cornell,  3  Johns. 
Cas.  174  ;  Hook  v.  Hook,  13  B.  Mon.  526. 
But  see  Fitz  v.  Cook,  5  Cush.  596.  Where 
a  tenant  accepts  a  new  lease  or  other  con- 
vevance  inconsistent  with  his  prior  lease, 
it  IS  a  surrender  of  the  latter  bv  operation 
of  law,  even  though  the  new  lease  be  for 
a  shorter  termT  Bac.  Abr.  Leases,  S.  2 ; 
Roe  r.  Archbishop,  6  East,  86 ;  Burnett  r. 
Scribner,  16  Barb.  621.  And  where  there 
is  a  parol  agreement  to  surrender,  which  ia 
witnin  the  statute  of  frauds,  if  it  is  acted 
upon  by  the  re-entty  of  the  landlord,  the 
parties  will  be  estopped  from  denying  the 
surrender.  Grimman  v.  Legge,  8  B.  &  C. 
824  ;  Dodd  v.  Acklom,  7  Scott,  N.  R.  415. 
But  there  must  be  a  change  of  possession. 
Johnstone  v.  Huddleton,  4  B.  &  C.  922 ; 
Doe  V,  Wood,  14  M.  &  W.  682 ;  MoUett  v. 


{$)  Thus,  citizens  omitting  to  make  ob-  v.  Rochester,  21  Barb.  656.    So  of  a  dedi- 

jection  to  a  petition  for  public  improve-  cation  of  property  to  public  uses.    Cincin- 

ments  when  there  was  opportunity  to  do  nati  v.   White,  6  Pet.  431 ;   Sherman  r. 

so,  ate  thereby  estopped  from  objecting  McKeon,  8  Bosw.  103 ;  Wilder  v,  St.  Paul, 

to  the  action  taken  on  the  petition.    People  12  Minn.  1 92. 
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was  suflScient  opportunity  to  arrest  them ;  (0  ^  and  gross 
negligence  is  equivalent  *  in  its  conclusive  effect  to  actire    *  799 


Brajoe,  S  Camp.  108.  Sach  agreement, 
however,  maj  be  a  defence  in  an  action 
for  rent.  Gore  v.  Wriffht,  A.  &  £.  118. 
And  if  the  new  lease  faQ  to  pass  an  inter- 
est it  is  not  a  surrender.  i>oe  v.  Poole, 
il  Q.  B.  713.  In  Thomas  v.  Cook,  2  B. 
&  Aid.  1 19,  a  tenant  underlet  to  a  third 
party,  who  was  accepted  by  the  landlord, 
with  the  assent  of  the  tenant;  this  was 
heU  a  valid  surrender  of  the  original  ten- 
ant interest,  and  a  defence  against  the 
landlord  claiming  rent.  This  case  was 
controverted  in  Lvon  v.  Reed,  13  M.  &  W. 
285,  but  affirmed  m  Nickels  v.  Atherstone, 
10  Q.  B.  944.    See  also  8chieffelin  v.  Cta- 

Emter,  15  Wend.  400,  ante,  vol.  i.*  509  {k), 
ut  the  intention  of  the  parties  mnst  be 
clearly  made  ont.  Brewer  v.  Dyer,  7 
Cush.  337.  A  similar  practice  where 
leases  have  not  been  resistered  obtains  in 
some  New  England  States.  4  Greenl. 
Cruise,  8  n.  (1).  See  for  later  cases  on 
the  subject  of  Estoppels,  Heath  v,  Derry 
Bank,  44  N.  H.  174;  Judovine  v.  Good- 
rich, 35  y t.  9 ;  White  v.  Walker,  3  Dl.  422 ; 
Whitacre  v.  Culver,  8  Minn.  133;  Hazel- 
ton  V.  Batchelder,  44  N.  H.  40 ;  DiUer  v. 
Brubaker,  52  Fenn.  488.  But  assertions 
will  operate  as  estoppels,  only  in  &kvor  of 
those  whom  they  were  intended  to  influ- 
ence, and  not  as  to  strangers  who  heard 
them  casually.  Morgan  v.  Spangler,  14 
Ohio  (n.  s.),  102 ;  Lexington  U.  iT.  Co.  v. 
El  well,  8  Allen,  371 ;  Lefever  v.  Lefever, 
30  N.  Y.  27 ;  Frost  v.  Koon,  30  N.  Y.  428 ; 
(3hio,  &C.  R.  R.  Co.  v.  McPherson,  35  Mo. 
13.  One  who  adopts  a  signature  knowing 
it  to  be  forged,  is  estopped  from  denying 
its  genuineness.  Casco  Bank  v.  Keen,  53 
Me.  103.  An  indorser  who,  after  a  note 
is  due,  induces  a  party  to  buy  the  note 
without  disclosing  that  he  is  discharged 
by  want  of  virtue,  is  estopped  from  nukk- 
ing  that  defence.  Libbey  v.  Pierce,  47 
N.  H.  309.  A  surety  who  rec^uests  the 
holder  of  the  note  to  sue  the  prmcipal,  is 
not  estopped  from  defending  against  the 
action.  Bigelow  v.  Woodward,  15  Grav, 
560.  The  following  are  cases  under  wills 
or  codicils :  Buchans  r.  Harwell,  43  Barb. 
424 ;  Van  Duyne  v.  Van  Dnyne,  1  Mc- 


Carter,  49;  Zimmerman  v.  Zimmennan, 
47  Penn.  St.  478. 

Spiller  v.  Scribner,  36  Vt.  245.  If  a 
person  collects  money  in  the  character  of 
a  guardian,  he  is  estopped  from  retainine 
for  his  own  use  the  money  collected. 
Portis  V.  Cummings,  21  Texas,  265.  A 
person  consenting  to  a  sheriff's  sale  is  es- 
topped from  denying  the  officer's  author- 
ity.   Iav  v.  Neville,  25  Cal.  545. 

(t)  tIius,  a  party  was  barred  by  saving 
his  name  was  John,  when  interrogated  be- 
fore a  process  issued  against  him  in  that 
name.  Price  v.  Harwwxl,  3  Camp.  108. 
In  an  action  for  re-entry  in  default  of  a 
distress,  the  defendant  was  concluded  by 
admitting  there  was  no  property  liable 
to  distress.  Presbyterian  Congr.  v.  Wil- 
liams, 9  Wend.  147.  An  execution  hav- 
ing been  levied  on  the  land  of  defendant's 
reputed  wife,  he  was  estopped  from  show- 
ing the  marriaee  to  be  within  the  prohib- 
its degrees.  DivoU  i;.  Leadbetter,  4  Pick. 
220 ;  Waller  v.  Drakeford,  1  Ellis  &  B. 
749.  So  judgment  creditors,  by  assenting 
to  a  conveyance,  are  concluded  from  as- 
serting their  Uen.  Dovh  v.  Mason,  2  Md. 
380.  it  is  well  settled,  if  an  obligor  in- 
duce a  person  to  take  an  assignment  of 
a  note  or  bond,  by  admitting  the  justice 
of  the  debt  or  declaring  he  has  no  defence, 
he  cannot  afterwards  deny  it  to  the  preju- 
dice of  the  assignee.  But  unless  the  as- 
signee would  be  prejudiced  by  having 
parted  with  value,  tnere  can  be  no  estop- 

Sel.  Weaver  v.  Lynch,  25  Penn.  St.  449 ; 
loan  V.  B.  T.  &  M.  Co.  6  Blackf.  175; 
Crout  0.  De  Wolf,  1  R.  I.  893 ;  Truscott 
V.  Davis,  4  Barb.  495 ;  Piatt  i\  Squire,  12 
Met.  494;  Davis  v.  Thomas,  5  I>eigh,  1. 
A  corporation  which  has  entered  upon  its 
appropriate  functions,  cannot  object,  in 
an  action  a^^nst  it,  that  legal  provisions 
concerning  it  have  not  been  complied  with : 
Commonwealth  v.  Worcester  T.  Co.  3  Pick* 
327 ;  nor  can  a  member  make  such  object 
tion :  Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94.  Where  a  mortgage,  note,  or  other 
instrument,  is  given  to  a  corporation  as 
such,  the  tajty  giving  it  is  estopped  from 
denying  tne  existence  of  the  corporation. 


^  Thus  the  obligors  of  a  guardian's  bond,  required  on  granting  a  license  to  sell  real 
estate,  are  estopped  to  deny  the  recital  of  the  due  appointment  of  the  guardian,  Wil- 
liamson V.  Woodman,  73  Me.  163 ;  stockholders  negfectinir  for  over  four  years  to  dis- 
affirm an  action  of  trustees  in  transferring  all  the  corporation  property  in  settlement  of 
a  claim,  from  attacking  the  validity  of  the  transfer,  Sheldon  Co.  v.  Eickemeyer  Co.  90 
N.  T.  607 ;  one  leasing  to  a  corporation,  to  deny  its  corporate  character,  Whitney  r. 
Robinson,  53  Wis.  309 ;  and  a  school-board  treasurer  to  deny  its  lend  existence  so  as 
to  avoid  his  contract  to  convey  land  to  it,  Frick  9.  Trastew  of  Schools,  99  IlL  167. 
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conduct,  (u)  So  if  a  person  by  actual  expressions  or  by  a  coarse 
of  conduct,  so  appears,  that  another  may  reasonably  infer  the 
existence  of  an  agreement  or  license,  and  the  other  acts  upon 
that  inference,  whether  the  former  intends  that  he  shall  do  so  or 
not,  the  person  so  expressing  or  conducting  himself  cannot  after- 
wards deny  or  resist  the  reasonable  inference  to  be  drawn  from 
his  words  or  conduct,  (v) 

It  must  be  obvious,  however,  that  the  doctrine  of  estoppel  can  go 
no  further,  than  to  preclude  a  party  from  denying  that  he  has  done 
that  which  he  had  power  to  do.  (w)  *    The  whole  law  of  estoppel 

may  seem  to  rest  only  on  the  ground,  tliat  the  law  will  not 
*  800    permit  a  party  to  profit  by  his  own  fraud ;  and  *  upon  fraud, 

actual  or  constructive,  most  of  the  cases  do  certainly  rest. 
But  it  1b  also  true,  that  if  one,  in  honest  error,  asserts  that  which 

Ang«U  ft  Ames  on  Corp.  §  635 ;  DatchesB  In  that  case  an  action  was  brought  for  a 
Co.  V,  Davis,  14  Johns.  23S;  Searsborgh  portion  of  stock  held  by  testatrix,  which 
T.  Co.  V.  Cutler,  36  Vt.  315.  A  partj  nad  been  frandolently  transferred ;  this 
Gontractinff  with  another  as  a  corporation  was  snccessf  uUy  resisted,  on  the  ground, 
is  estoppea  tci  deny  the  legal  existence  of  that,  though  there  was  no  knowledge  of 
such  corporation.  Worcester  M.  I.  v.  the  fraud,  the  stockholder  had  the  means 
Harding,  1 1  Cush.  285.  See  contra^  Wei-  of  knowledge,  and  was  guilty  of  poss 
land  Canal  v.  Hathaway,  3  Wend.  480.  negligence,  in  receiving  the  diminished 
1i  the  maker  of  a  note,  at  its  maturity,  de-  dividends  without  obiection. 
liver  to  an  agent  another  note  to  be  used  (v)  Cornish  r.  Abmgton,  4  H.  &  N.  549. 
in  renewal  thereof,  and  the  holder  refuses  (tr)  Thus,  a  corporation  may  show  its 
to  accept  the  same  in  renewal,  but  takes  incapcucity  for  a  certain  contract  or  course 
it  as  collateral  and  then  uses  it  as  his  own  of  action.  In  Lowell  v.  Daniels,  2  Gray, 
by  procuring  it  to  be  discounted,  he  is  161,  the  question  was,  whether  a  married 
estopped  to  say  that  he  did  not  accept  it  woman  may  be  barred  by  an  estoppel  iji 
for  the  purpose  for  which  it  was  ^ven ;  jhiu.  Per  ThomaBy  J. :  "'This  doctrine  of 
and,  after  paying  the  same,  may  maintain  estoppel  tii  pais  would  seem  to  be  stated 
an  action  upon  it,  although  he  has  after-  broadly  enough,  when  it  is  said  that  such 
wards  refused  to  deliver  up  the  original  estoppel  is  as  effectual  as  the  deed  of  the 
note  to  the  maker.  I^wey  v.  BeU,  5  Al-  party.  To  say  that  one  mav  by  acts  rn 
len,  165.  In  Fonvth  v.  Day,  46  Me.  176,  pais^  by  admission,  by  concealment,  or  by 
it  was  heldy  that  wdere  the  apparent  maker  silence,  in  effect  do  what  could  not  be 
of  a  note  upon  its  presentment  for  pay-  done  by  deed,  would  be  practically  to  dis- 
ment  indulges  in  language  or  acts  aucu-  pense  with  aU  the  limitations  the  law  has 
lated  to  induce  a  reasonable  belief  that  imposed  upon  the  capacity  of  infants  and 
the  note  was  genuine,  although  he  may  married  women."  Brown  v.  McCune,  5 
not  be  regarded  as  adopting  the  note  as  Sandf .  224.  There  cannot  be  an  estoppel 
his  own,  still  he  will  be  estopped  from  de-  to  show  a  violation  of  a  statute,  even  to 
nying  his  liability  thereon,  if  the  holder,  the  prejudice  of  an  innocent  party.  Stead- 
acting  upon  the  lielief  thereby  created,  has  man  v.  Duhamel,  1  C.  B.  868.  Legal  in- 
suffered  damage.  capacity  cannot  be  removed  by  fraudulent 
(u)  "Any  culpable  conduct,  by  which  representations,  nor  can  there  be  an  estop- 
the  relation  of  the  parties  to  the  property  pel  involved  in  the  act  to  which  the  inca- 
is  completely  altercKl,  will  have  tne  same  pacitjr  relates,  that  can  take  away  that  in- 
effect '^as  fraud.  Denman,  C.  J.,  in  Coles  capacity.  Keen  v.  Coleman,  39  Penn.  St. 
V.  Bank  of  England,  10  A.  &  £.  437,  452.  299. 

^  Where  a  married  woman  made  a  conveyance  of  land  by  a  false  statement  that  she 
was  single,  a  note  for  the  price  was  cancelled  as  without  consideration,  notwithstanding 
her  claim  that  the  payee  had  obtained  an  estate  by  estoppel.  Mason  v.  Jordan,  13 
H.  L  193. 
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is  not  true,  and  makes  the  assertion  for  the  purpose  of  influencing 
a  party,  who  acts  upon  and  trusts  to  the  assertion  in  good  faith, 
he  that  made  the  mistake  shall  not  be  permitted  to  correct  it  for 
his  own  benefit,  and  to  the  injury  of  the  innocent  party,  who  was 
deceived  by  his  assertion,  (^x)  The  Supreme  Court  of  the  United 
States  has  }ield  that  a  municipal  corporation  which  issues  bonds 
purporting  on  their  face  to  be  issued  in  conformity  with  a  statute, 
is  estopped  from  denying  that  fact  when  they  have  been  put  into 
the  market,  (y)  ^  However  equally  innocent  the  assertor  may  have 
been,  the  falsehood  asserted  was  a  wrong  done  to  the  other  party. 
It  is  possible  that  the  estoppel  might,  in  such  a  case,  be  overcome, 
by  the  assertor  showing  that  he  was  deceived  by  circumstances 
which  entirely  justify  his  belief,  and  that  his  own  negligence  in  no 
way  cooperated  to  produce  the  error.  It  is  in  reference  to  ques- 
tions of  this  kind,  that  it  has  been  said,  that  he  who  asserts  what 
he  does  not  know  to  be  true,  stands  upon  the  same  footing  with 
him  who  asserts  what  he  knows  to  be  false ;  a  principle  which  we 
cannot  admit,  as  we  elsewhere  istate,  without  important  qualificar 
tion.  (z)  * 

(x)  See  Dote  (q),  wpra.    In  Howard  able  man  would  anticipate  no  action  from 

V.  HudBon,  2  Ellis  &  B.  1,  CampMl,  C.  J.,  it,  there  is  such  an  absence  of  the  first 

states  the  rule,  that  the  party  setting  up  element  of  estoppel,  that  none  is  raised, 

such  a  bar  to  the  reception  oi  tntth,  must  though  another  is  in  fact  induced  to  act 

show  both  that  there  was  a  wilful  intent  upon  it.    Thus^  where  admissions  were 

to  make  him  act  on  the  ^th  of  the  rep-  made  to  third  penons :  Regina  t*.  Amber- 

resentation,  and  that  he  did  so  act.    Ami  gate,  &c.  B.  Cfo.  1  Ellis  &  B.  372 ;  Fen- 

if  the  partj  induce  another  to  act  by  mis-  nell  v.  Hinwian^  7  Barb.  644,  and  notes  (9) 

repreeentations  innocently  made,  he  must  and  (r),  nmra;  nor  where  the  admission 

▼et  bear  the  iniuiy.    Thus,  in  Waller  n.  sought  to  be  set  up  was  an  answer  to  an 

Drakeford,  1  Ellis  &  B.  749,  a  woman's  incidental  question :  Pierce  v.  Andrews,  6 

foods  were  sold  to  an  innocent  party,  with  Cnsh.  4.     In  that  case  an  execution  cred- 

er  concurrence,  by  a  man  to  whom  she  itor,  without  disclosing  his  purpose,  ob- 

suppoeed  she  was  married,  and  on  discor-  tained  an  admission  that  a  horse  in  plain- 

enng  her  mistake  she  was  precluded  from  tiff's  possession  was  the  property  of  his 

disputing  the  sale.    So  in  Wells  u.  Pierce^  debtor,  and  a  seizure  was  thereupon  made; 

7  Foster,  508,  an  owner  was  concluded  by  but  the  plaintiff  was  not  precluded  from 

a  sale  which  he  had  induced  another  to  showing  that  the  horse  was  his  own     So 

make,  although  at  the  time  he  was  isno-  members  of  a  corporation,  acting  inno- 

rant  of  his  own  interest.    See  also  How-  cently,  are  not  personally  estoppMi  from 

ard  V.  Tucker,  1  B.  &  Ad.  712;  Doe  v.  asserting  their  private  rights.    Perry  v. 

Lambly,  2  Esp.  635 ;  Games  v.  Field,  2  Worcester,  6  Gray,  544. 
Yeates,  241.    But  see  Steele  1^.  Putney,  15  (^)  Moran  n.  Miami  Commissioners.  2 

Me.  327.    But  if  the  conduct  or  represen-  Black,  722. 

tation  be  not  intended  as  an  inducement         (z)  Lobdell  v.  Baker,  I  Met.  193;  Phila. 

to  another  to  act,  or  be  such  that  a  reason-  W.  &  B.  R.  R.  Co.  v.  Howard,  13  How. 

« 

1  The  obligors  of  a  bond  giren  to  stay  ezecntloii  In  pursuance  of  a  statute  passed  in 
aid  of  secession  are  estopp^  to  deny  the  constitutionality  of  the  stotute.  Daniels  p. 
Teamey,  102  U.  S.  415.  A  town  having  issued  bonds  unconditional  on  their  face  can- 
not escape  liability  by  showing  that  bv  a  popular  rote  the  bonds  were  subject  to  certain 
conditions  which  have  not  hem  complied  with.    Insurance  Co.  v,  Bruce,  105  U.  S.  328. 

>  In  Warder  c;.  Baker,  54  Wis.  49,  the  &ise  stotements  of  a  garnishee  that  he  was 
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*  801  *  The  difficulty  attending  this  class  of  estoppels,  may  be 
stated  thus :  Is  it  necessary  that  there  shall  be  some  default 
of  duty,  by  act  or  neglect,  as  a  ground  for  the  estoppel  ?  We  are 
not  willing  to  admit,  that  a  person  entirely  innocent,  in  a  moral 
point  of  view,  may  not  be  bound  by  his  acts  or  sayings,  where,  if  he 
be  not  bound,  he  will  be  permitted  to  cast  an  injury  upon  some  one 
as  innocent  as  he  is,  but  who  has  been  misled  merely  by  a  justifi- 
able confidence  in  what  was  said  or  done  to  him  with  the  intent 
that  he  should  rely  upon  it.  (a)  But  where  this  confidence  and 
dependence  were  not  expected,  and  still  more  where  they  do  not 
exist,  we  apprehend  that  an  estoppel  must  be  founded  upon  fault. 
It  seems  to  be  settled  that  an  estoppel  cannot  be  founded  upon  acts, 
or  words,  or  silence,  unless  they  were  intended  to  lead  the  party 
who  seeks  to  set  up  the  estoppel,  to  act  upon  them,  (aa)  ^  And 
that  only  he  can  set  up  the  estoppel,  who  trusted  to  it  in  some 
business  transaction,  (ai)  The  whole  doctrine  of  estoppels  in  pais 
originated  in  courts  of  equity,  and  passed  from  them  into  courts  of 
law ;  and  the  doctrine  of  equity  is  often  asserted  in  respect  to  them, 
by  courts  of  law ;  (6)  and  where  there  is  no  violation  or  neglect 
of  duty,  of  any  kind,  we  apprehend  that  it  must  be  a  very  strong 
case  which  comes  within  the  law  of  estoppel,  (tf)  ^ 

307,  836,  per  Curtis,  J.:  "When  a  partj  (6)  Thus,  in  WeUand  Canal  v.  Hath- 

asserts  what  he  knows  is  false,  or  does  not  away,  8  Wend.  480,  Nelson^  J.,  limits  ea- 

know  to  be  true,  to  another's  loss  and  his  toppels  to  cases  where  a  party,  "  in  good 

own  gain,  he  is  guilty  of  a  fraud ;  a  frand  conscience  and  honest  dealine,  ought  not 

in  fact,  if  he  knows  it  to  be  false ;  fraud  to  be  permitted  to  gainsay "  his  own  acts 

in  law,  if  he  does  not  know  it  to  be  true."  or  admissions.     See  Davis  v.  Davis,  28 

But  the  applications  of  the  rule  will  be  Cal.  28;  Andrews  r.  Lyon,  11  Allen,  349; 

found  to  DGEur  the  qualifications  in  toI.  i.  Davidson  v.  Young,  38*  HI.  145 ;  Langdon 

p.  *  66.  r.  Doud,  10  Allen,  433. 

(a )  Newman  t^.  Edwards,  34  Penn.  St.  (c)  We  apprehend  that  this  is  the  doo- 

32;  Water's  Appeal,  35  Penn.  St.  523;  trine  of  Downs  v.  Cooper,  2  Q.  B.  256, 

Manufacturers'  Bank  v.  Schoileld,  39  Vt.  quoted  ante,  in   note  (o),  as  qualifying 

590 ;  Gillespie  v.  Carpenter,  1  Rob.  65 ;  Pickaid  v.  Sears,  6  A.  &  £.  469.    Perhaps, 

Cloud  V.  Wbiting,  38  Ala.  57 ;  Hailey  v.  however,  no  cases  illustrate  this  principle 

Franks,  18  La.  An.  559 ;  Ballon  v,  Jonee,  better  than  B.  &  W.  Railroad  Co.  t;.  Spai^ 

37  111.  95.  hawk,  5  Met.  469,  and  Brewer  v.  B.  &  W. 

(aa)  Turner  v.  Coffin,  12  Allen,  401.  Railroad  Co.  5  Met.  478.    These  cases  are 

(ab)  Garlinghouse  v.  Whitwell,  51  in  substance  as  follows :  A  and  B  own  ad- 
Barb.  208.  joining  land ;  they  desire  to  establish  a 

indebted  to  a  defendant  was  hdd  not  to  estop  him  from  denying  such  indebtedness, 
where  in  reliance  on  such  a  statement  the  plaintiff  has  only  incurred  the  expense  of 
service. 

^  The  grantee  of  an  unrecorded  deed,  made  prior  to  a  judgment  against  the  grantor, 
is  not  estopped  to  set  up  his  title  agninst  the  judgment  creditor  without  proof  that  the 
f^rantee's  failure  to  record  was  fraudulent.  Trenton  Banking  Co.  v.  Duncan,  86  N.  Y. 
221. 

9  Where  a  check  has  been  certified  by  a  bank,  and  afterwards  fraudulently  altered, 
the  bank  is  not  estopped  to  deny  the  genuinenet^s  of  the  check  by  a  subseouent  state- 
ment of  its  teller  that  the  certification  is  good.  Ctews  v.  Bank  of  New  Yoit,  89  N.  Y. 
418. 
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It  has  been  asserted  as  a  general  rule,  that  the  law  of  estoppels 
has  no  application  to  infants,  (d)  ^ 

diTiflional  line  between  them,  and  by  parol  tee  of  B,  now  held  this  land.    A  brings 

agree  on  snch  a  line ;  B  sdls  to  C ;  be-  his  action  for  this  land,  and  was  permitted 

fore  the  sale  A  informs  C,  orally,  that  he  to  recover  it,  not  being  estopped  by  what 

claimed  only  to  that  agreed,  line ;   and  he  had  said  or  done,  as  it  arose  from  a 

after  the  sale  C  made  expensive  improve*  mere  mistake,  without  frand   or  negli- 

ments  on  the  land,  np  to  the  line,  with  the  gence.    See,  contra,  Mannfiictnrers'  Bank 

knowledge  of  A,  who  expressed  no  dissent  v.  Hazard,  30  N.  Y.  226 ;  Brookman  v. 

and  made  no  objection.    After  all  this,  A  Metcalf ,  4  Bob.  568 ;  and  Maple  t\  Kns- 

discovered  that  this  was  not  the  true  line,  sart,  53  Penn.  St.  348 ;  and  m  favor  of 

and  that  B  had  been  in  possession  of  land  this  view.  Gore  v.  White,  20  Wis.  425. 
really  belonging  to  A,  and  that  C,  as  gran-         {d)  Tifcckman  v.  Wood,  25  Cal.  147» 

^  But  the  n^lect  of  a  ward  for  more  than  seven  years  after  his  majority  to  disaffirm 
an  investment  of  his  property  by  his  guardian,  made  during  minority,  where  he  has  bad 
am^le  opportunity  to  learn  his  rightt,  will  estop  him  firom  claiming  his  interest  as 
agamst  the  creditors  of  the  company  in  which  the  investment  was  made.  Hoyt  v. 
Sprague,  103  U.  S.  613.  In  Sims  v.  Everhardt,  102  U.  S.  300,  a  married  woman  was 
hdd  not  to  be  estopped  from  denying,  within  two  months  of  beoomii^  tifeme  sole,  but 
more  than  twenty  yean  after  her  minority,  a  statement  made  during  mfimcy  but  after 
her  marriage,  that  she  was  at  the  time  of  mil  age.  ^ 
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